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FOREWORD 


Tbeie aie few bubjeots m tbo bistoi j and law ul the United Statob on wbicb pubbc a lewa aie more diunat- 
loaUj and ilagiantly oiionooua than on the subject oi oflaus According to the populoi view, the Indian 

IS a vanishing lace, his lands ate steadily dwindling, lestiicted as to the limit and demed the wmpath, he has 
nothing to hve ioi and nothing to cuntiibute to oui civihzati'on, ho is not entitlod to tho lights ot citizenship 
he subsists on “lations”, and he cannot sign his name without the approval of a leseivation supeimtendent 
The facte are vaiy diAeient Indians today aie piobably the most lapidly inmoasuig locial gioup in oui 
population , tho total aiea of Tiidiau lands has been inoioasmg slowly but steadily foi ueaily 5 yeois, the Indian 
today IS makiug significant and vital contiibutions to Amencan ait and oiaftsnisnship, and to oiu Jaiowledgc 
and enjoyment ol the lesouices of foiests, plains, stieams, and tioils tliat woiohoielong bcloie ahite mmugronts 
come, all native Indians today aie mtiaous, ontitlod to oil of the lights and bound by all oi the obligations ol 
citizenship, if some of them still have eqmtable mtetests m property which they cannot ahenato, they shnxo 
this disability, or advantage, with a huge numbai of thair non-Indian fellow oitizeos 

That Indians have legal n^ts is a mattei of httle practical consequence unless the Indians themselyes 
and those who deal with them are awai e of those rights Such, howevei , is the complevity of the body of Indian 
law, based ujoon moie than 4,000 treaties and statutes and upon thousands of judrcial decisions and adnunistiative 
lulings, reudeied dunng a centuiy and a half, that one can nail rmdeistand tire vast ignorance of the subject 
(hat pievails even m oiduraiily well uifoimed quoiteis For more than a ceutuiy, commiaaioners ol Indian 
nllaits liave appealed lot aid in ic<lucmg this rmmaiuigcablo mass of materials to some oidetly foim Yet duiing 
Uiat peiiod none ol tlio attempts to oompilo a simple manual of tho subject Mas earned to completion 

Iguoiance ol one’s legal lights is always the Immluiaid of despotism This Handbook of Fodeial Indian 
Lan sliould give to Luluuis useful weapons in the continual stiuggle that oveiv mmoiity must wage to mamtom 
its hbeities, and at the same time it should give to those who deal with Ipdraus, whethei on behalf of the federal 
01 state goveinmouts ui as private mdividuals, the rmdeistonding which may pievent oppression 

It IS onhiely fitting tli it this oontiibution to the enhshtcumant ol adnunistiators and Indians should have 
been mode rmdor the leadership of one who has stiivon valiantly to fioe om national relationB with the Indian 
tubes horn the despotic tiacos of loss tolerant epochs On Apiil 28, 1934, President Frankhn D Roosevelt, 
m mging the passage ol tho Wheelci-Howaid Act, whidi, with its recent extensions to Oklahoma and Alaska, 
stands today as the most important segment of our Indian law, docloied 

The Whedlei -Howard bill emboches tho basic and brood pimciplos ot the administiation for a new 
standard of dealing between the Fodeial Goveiuinent and its Indian wards 
It IS, m the mam, a measuie of justioe that is long overdue 

We can and should, without furthoi delay, evtand to the Indian the fundamental rights of political 
liberty and local sdf-govoinment and tho opportumtieB ot education and economic assistance that they 
require m order to attam a wholesome Amenoau hfe This is but tho obligation of honoi of a powerful 
nation towaid a people hving among us and dependent upon om piotection 

Oertamly the ooutmuance of autocratio lule, by a Fedeial dopaitment, over the hvee of more than 
200,000 mtizena of this Nation is moompatible with American ideals of liberty It also is destructive of 
the character and self-respect of a great raoe 

The contmued application of the allotment laws, under which Indian wards have lost more than two- 
thuds of their reservatian lands, while the costs of Federal administiation of these lands have steadily 
mounted, must be terminated 

TT<3in.na ttuoug^out the ooimtiy have been stured to a new hope They say they stand at the end 
of the old tiail Oertamly, the figures ot impovenshment and disease point to theu impending extmotion, 
as a lace, unless basio changes m their oonditionB of lite axe effected 

I do not thiTiV such dhanges can bo devised and Gained out without the active cooperation of the In- 
dians themselves 

Tho Wheeler-Howard bill offers the basis foi such ooopeiatum It aUows the Indian people to take 
an active and responsible part m the solution of theu own pzoblema 
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This Handbook ot Fodeiol Indian Law will constitute, 1 believe, a lasting coiitiibution towaids the ideals 
thus enunciated 

Tins woik cannot have the legal force of an act ol Congiess or the decision of a couit Whatevei legal foioc 
il will have must he deiued liom the oiiginal authoiitios which have been assiduously gatheicd and patiently 
analyzed in pubhshing this i\oik the Depaitment of the Inteiioi does not assume lesponsibdity loi evoiy 
genoializatioii, piodiction, oi mfeience that may bo found m the volume What is imphcit, howcvei, m the fact 
of publication is a consideied judgment that this volume will piove a valuable aid in fulfiUmg the obligation 
which Congiess has laid upon the Depaitment ol the Inleiior to piotect and safeguard the lights of our oldest 


national mmoiity 

The labois which Sohcitoi Nathan R Maigold, Assistant Solicitor Fehx S Cohen, and thou aides and 
collaborators have devoted to this pioncei woik will bo appreciated, not only by those Indians and Indian 
vSeivice administiatois whoso needs it most diiecUy seives, but by all of us who hold dear the civilized ideals of 


libeity and tolerance 


(Signed) Harold L Ickes 


July 9, 1940 



INTRODUCTION 


1 THE BACKGROUND OP FEDERAL INDIAN LAW 

Wp in till') couiiliy ait' slowly Ipaiiuiig lo appjptialc llip sit,iiificatipp i>l llip piobloin ol liidiiii) lights fui tbo 
cause of domotiaiy lieu* m the ITmtiil States and IhioughoUt llie Western Ileniispbeie Ovei iilii ladio, n few 
mnntbb ago, came the woids of a man -a ho knows moie than oiiy one else in tlie woiltl ahoiil Lndinns as human 
bcmgs Hib wokIs aie a heitei intiodiution to the Indian pioblem tlian 1 ran wute 

What soit of tientment dominant gioups give to bubject gioups — how go\einments tieat minoiities — 
and how big touutiies tieat little countiii*b Tliib is a subject that comes tlown the ceiitniies, and nerei was 
it n moie huiinng eubicet than in thib yeoi 1939— even in this month, Docembei 1919 

So the question How has oui own countiy tieated its oldest and most peisistmg minoiity, the Indians, 
how hab it tieated them, and how is it tieatiiig them now? Tins is an impoitant qiieblioii I behove that 
neaily all Amoiicans loalwo the mipoitance of this qucsstion Mauy millions ol out citiaens feel an mteiest 
ouiiouB and sympathetic and sometimes enthiibiastic, in oin Indian minoiity 

What I shall desoiibe svill he a had beginning which lasted u long lime, winch bioke Indian Iieaitb foi 
geneiation aftoi geneialion, wluch inflicted destiiu lions that no liituie lime can wholly lepiiii Then I 
shall desciibe how the long-lastmg bud ic'coid was changed lo bumelliing good, liow, although the change 
come BO late, it did not come too late , how when the change came, it still found hundiids ol Indian tubes 
loady to loapond to the oppoitumty which at last had been given them I sliall di*8ciibe how the good 
change has dei eloped acioss thiee PiesidincKs, so tliat it is not un ncliieiemeut oi piogiam ol a smglc 
political paity But I shall desciibe, too, llie diHibue tUicl iiuinense good change which lias come unclei 
Piesidcut Fianklm D Roosevc'lt and Secietaiy of the* InUnioi, Ilaiold L Ickc's ‘ 

I shall not quoto tbo main bucl'y ol Commissiunei Colhei’s bpeoch, loi tliat leappenis, amphhod and doveloped 
somewhat, in tlio pages that loUow I cpiote, agaui, only his final woids 

No, the task is not hiushod It ib only well begun But one pait of tlie task la fiiiisheil, and it maiks 
and makes an epoch The icpiessions which ciuslied the Indian spuit hove been lifted away Fiom out of 
an ancient and daik pubon house the living Lidinn has buist mto the light, into tlie hviiig sunlight and the 
future All of hib age-tempeied powois and his oge-tiied diseiphno aie stdl thme He knows that tlie futui e 
IS his, and that the oeutuiy of diahonoi, foi him, is ended 

But ho noods oiu contmumg help, and oui nation’s debt to him is not yet paid 

Tlie thmg wo have staited to do, gnd with yom help, you citiaens of oui couiiliy, wiU coiilmue to do, 
IS to aid the ludion woik out his own destiny Wo ha\c belpecl him to lotaui and to lebuild the iichnoss of 
hiB own national life, and ui douig this wo tiuiik we have eniiehed the national hfo, the national heiitoge and 
the national honoi of 130,000,000 Ameucaus This is the w ay the demooiocy of the Umted States is solvuig 
the imnoiity pioblum of its fiist Amcuicans 

Let me cony youi thought beyond om own national hoideib Om ludians aie a tiny, though now a 
glowing mmoTity But south of the Bio Giondc, the Indians numbei not hundieds ol thousands, but 
millions Puie-blooded Indians oie tlie majoi population m Mompo, id Guatemala, Hondmas, Peiu, 
Ecuador Theio aie thuty miUion Indiojis — one glowing race, and one of the woild’s gieat races And 
that laoe is marchiag towaid power It may be that the most dependable guaiantee of the suivival and 
tiiumph of leol demomocy m out hemisphere, south of the Bio Giande, is this advance towoid powei of tbo 
Indians, who fiom moat ancient times, and now, eie behevoiB in, and pinctiecub ot local demooiaoy 

What wo aio doing — what with youi help wo dmH do — to meet om own Indian nunoiity pioblem has 
a deep signifioonoe to these 30,000,000 othei Indians, and to all tho eoimtiics wheie they aio located Here 
we enter witbm the battlegrouud and effoit-giound oi our Wc&tcin Hemispheic destmy It is upon this 
scale of two contments, and of a demooiocy defended and mereosed thiough at least one-half of oiii globe, 
that woild-hifctoiy will view om own leoord with our Indian mmoiity 

» "anunai’a ntadlnig of iti Uidiienaai Indian ilwentj," an addm br Jobp CtOfm, Decamlwr 1, IW 7 indiaiia at W oil,, ^o B, Tamiair, 1B« pp li, le 

■m 
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\H)iuisl tins ))ac ki^ionnd (j 1 Instoiy .ind ol ‘-tiiii’nlc and liopo, tlin io<l(*ial law t> 0 A'('uiiHg Indian allaiis may 
l)c not, as U has too olti’ii hian \i(’\M>d, as a riiiious collcrlinn ol anuclnoiiisins ind mystoiios, but 

lallii'i IS a K'M'alint; imud in tlio d('\ I'lopmi'iil ol om Ainciifin coiHlilnlional domociacy Tho doclint of 
diclaloislup in tin. liulian conntiv is ln'sli (lunigli in oni nutionnl nicnnny so that we may peilinps piolit fioiii 
im aiiahsis ol am akiiesses dial dictaloiial Idiistoi mei seeks lo ( oiu cal, and ii om an imdei standing of llioAAnys 
in AAhiili tin ioiins and loins ol demotiacy li.iM, in lliis small sectoi ol an midless liattli Inn, won Aictoiy 

2 THE BASIS OF FEDERAL INDIAN LAW 

Fm inou tliiin a eentiiiA , hiipieme C’ouil Jiislicts, Alloineys fjeneial, and ('omnusMoneis ol Jiidi in Allans 
liOM' foimni'iilid on tin' nitinale coiiiplt\ity .iiid piciihaiity of ledeial Indian law "lict nntil now no Awiilei 
has attempted to galLei into a single woik these niliitiuies Tin leason mav peiluips lies! be ajipieciated by 
lluisi who lia\e attcniptid that tisk The ledeial law govi'iiiing Indians is a mass ol statutes, tieaties, inel 
jiidieial nnd .nlniinisti.itiM' lulinas, that iiuhieh's piaclically all the fii'lels of laiv known to ti'xtbook wide is — 
the InAA ol lenl pi opei 1 y, coiitiecta, coipoi ations, loits, elome'stic ii'lalions, ptoci'diiie, cnnnnal law, fe'deial iinib- 
eliehon, eonstitutional law, toiilliel ol laivs, and inte'inalionnl lair And in eiieh of tlii'se fields llic fact that 
Indians aie invohecl Rives the basic tloclnnes and conei'pls ol the* he lei i newv qnnk Avhicli sonictinios cnincs 
impi cdictablc conse'quonccs 

To siiiACV a tiekl wlmh iiieludes, foi iiistaiue, nimc llian foiii thousand distinct statutoiy ennctiiients, 
one must geneiiili/’e And genetaliAUion on the subject of Indi in l.iw is peciihaily dangoioiis 

Foi nliout ii tciitinv the Uiuled Stale, (hall sepaiaU'ly with the amuuus fndiau tubes and the legal lights 
of the membeis ol eadi tube AVeie lived by lieaty- Tlu'se' tienlKs ate foi the most put still m foue anil of 
u'cogni/seil raliddy In them one hneU lefleclod the veiy wielo pi o-Cohimbian diveigoiitics that cvisted, foi 
instance, belAveen the gieat agiicultuiul towns and tonfodeiacios of the Soutlieubt and tlic loosely otgaiii/ipd 
nomadif himlcis ol the Plains dien, oi belwreen the small fisli-eating, slave-owning liancls of the Noithw'ost 
Coast aiul the gieat coastilutiotuihUraociacy that was the League of the Tiocjuois 

Wlien Congu'fab in 1S71 ('iiactcd a law® piolulnlina fuithei ticaty making AVilh the Indian tubes, the foun 
of goveiiimeutftl dealing witli the luelidiis amis cliniiRed, but the c&sonlml tiiaiactei ol those dealmgs Avnfa not 
modified Coiigie'sb eontinued to deal aviUi the Indian iiiheb, m laige measuio, thiough '‘tigieemenls,” lalihed 
by both Houses of Congicss, which do not dillci horn lieatics in legal eflett The only bubstontiol tluingo 
acconiphshecl liy Hie hnv ol 1871 Avas that wlieieas Indian lii'atios weie bubmittecl loi the latihcation ol tho 
Semite alone, as the Constitution ol the CJiiited Stales piovicIcs,‘ agieeiucnts me latificd by the action of both 
Houses, and thus the House oi Kepi eseiita five's, aaIiicIi had long been oxchiclcd fiom I'qual pnt tic ipation m 
Indian aliaus, has ac-'lueved an equal status with the Se'nale in that hi Id Apoit fiom ticaties nnd ogicemenls 
with paiticulai tubes, the dealmgs of the Pedtiil GoAi'iumcut with the Indians have been piedormntiully by 
way of special btatuti’S applying to named tubes, and, most letc'ntly, by way ot tubal i onblitulions and lubiil 
cliaitois, all vaiying veiy consuleiably among du' difleicnt lubes Until the last yeais of the mncti'enth 
centmy thcie was veiy little gi'iicnal legislation ipplyiiig a unifoiin pattern io aU tubes, and what liLlJo theio 
was usually tiuns oul, on amilysis, lo be in the nntuic of gc'nc'iahssatiou iiom piovisions that had appealed in 
soveial Ueaties 

Duimg what may be loughly cleluiod as the allotment peiiocl — horn 1887, when the Geneinl Allotment 
Jaw* wns passed, to 1933, when the piocess ol allotment came to an end— tlioio devedoped a te'iidciicy to impose 
upon all Indian ti ibcs n nnifoim patlein of genei al laivb and geneial icg illations This tendency was commonly 
justified m teims of adimnisti alive efficiency and economy, and to this justification thi'ie was someiimcs addeil 
the thought that Luhiin tieatios, special statutes, and legioiial cliflci one os woic all outwoiii lelicb Avhich had to ho 
saciificed m the moicli of national piogiess The effect, liow'cvci, ol this pobey of ignoimg the spocnil lights 
confeuerl on inchvidual tubes by lieaty and stnlutp and ignoimg the political autonomy nnd ciilluial chvcisity 
ot the tubes was to cause ticmendous and widcspiead lesentment among tho Indians The Indiana found 
Indian and white champions Piotcst against mxsti eatment of the Indian led lo many mv estigations A sui voy 
was (Minducted by tho Institute foi Government Jleseaich at the leqiioat of Secietaiy of Inteiioi Woik Tho 
results of th is study, published m 1928 undea the title “The Pioblom of Indian Administiation,” gave duection 

‘ Soe ChapCar S, in an anapsls of tbcao Ironto 
‘ AotofMateli3,1871, 16 Slat 644,666 R B J2079,i!6U S C 71 
1 Articla n, soo 8 

*ActtofPabruBry8,1887, MStot 388, 2611 S 0 33le(6« 
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foi moiL' than a dec ado to Indian leloim On Fcbiiiaiy 1 , 1928, the Senate nullion/od its Committee on Indian 
Aflaiib to cany out an intensive siuvey of the condition of the Indians in the United States “ 

These invcsti£>ations h<ive biought to liglit many oi (lie omIs leaiilting fiom attempts to impose a imifoim 
pattern ol tieatmcnt upon gioups with dill eient wants, and thus have stienglhoned the li'iiclency towaicls special 
cousidexatioii ol the legal pioblems ol paiticiilai tiib'-s The policy ol bupeiseding the old pattern oi luidoimity 
and absolutism found cxpiession m the Wlieob i-IIoivaid (Indian Iteoigaiu/alioid Act Vinsuant to this law, 
appioved on June 18, 1914,’ moie tlmn a bundled liibis in Ibi United States adopted then own constitutions 
ioi sell -government ’ Fiartically iiU the legulatioiis of tbc Indian Setviee have now been made subject to 
modifications ioi pailicidai tubes tbioiigb (be piovisions ol these tubal constitutions and tubal oidinancos 
These eonsideiations indicate that a w*oik on fedeial Indian law must deal with law made foi, and m laige 
pait by, dn cise gioups with diveigcnt economic inteiesls, pohtical institutions, and levels of cultui.il iittamment 
Anyone who has woiked m the held oi Indian htig.itioii is faequcntly asked by othoiwise well infmmed 
people wbctbei ho undeistands “the Indian liuiguagc ” Tbeio aic, in fact, moie than 200 cbfloient Indian 
languages, some of them as distinct fiom each, otlici as English and Chinese This linguistic diveisity is pai- 
nllelcd by divcisities m tlio conditions and legal pioblems ol moie than 200 diffeiont Indian reseivations 

Common opimon pictiucs the ongmal Aineiicnn diesst'd m foatbeis and wampum, his belt adorned with 
scalps, moimtcd on a hoisc, gazing after bufialo This pictuie bluis ovei the fact that many Indians, before 
white contact, were faimeis and fisboimon who bad ncvoi scon feathoi hoad-diesscs, wampum, scalps, or buffalo, 
that no Indian cvei lode a horse befoie the Spaniaids biougbt hoiaos into North Amciica, and that the special 
combuiation ol striking Indian pocuhaiities which the modem “cncus Indian” embodies did not ovist before 
the nso of modem Amoiican showmanship 

Just as the populai pictuie of the Indian embodies a false juxtaposition of tiails, so the popular view of 
Indian law embodies a false juxtaposition of ideas 

Tlio populai view of the Indian’s Icg.il status piococda fiom the assumption that the Indian is a waid of 
the Govuimnont, and not a citizen, that tlioicfoie ho cannot make contiacts without Indian Buioiiu appioval, 
that ho holds land m common undoi "Indiim title ” that ho is entitled to education m fedeial schools when ho 
IS young, to intions when he is hungiy, and to the lights of Amoiican citizi>nbhip when ho abandons his tnbal 
lelations 

This 19 , on the whole, a tboiougbly lake pictuie, altliough bistoiieal ovempbfication may be found foi 
each feature 

It would be absuid to set up in place of this lake and oveisunplihod pictuie of federal Indian law any other 
equally simple pictuio It may be woith while, however, to sot ioith certam hypotliosos oonceining the locm- 
icnt patterns of federal Indian law, which will bo tested against dousions, statutes, and tioatics m the pages 
that follow Those hypotheses may be convcmcnay gioiipod undei foui loading pimciples (1) Tlio pimciple 
of the pohtical equality ol races (2) the principle of tiib.il self-government, (3) the pimciplo of fodcial sovereignty 
m Indian affairs, and (4) tho pimciple ol governmental protection of Indians 

• Whorpas thtre are tn o hunarod and twenty a\ o thouwid Indi-me pitecntlj iindi r the control of thi Bnrc-iu o( Ind i m Anaan., ho arc, in oontranpl ation oMaw dtiiuia 
of tho United StaU.a bat who -no mfaot licattil aa warih. of tho Govcinmuil and an, pn vented from the uijojmont of tho freo and indniondLntuw) of property 
and of liberty of oontrnct with rukpcKt thonto, and 



***** OTpLdimt that said acts of Congrcaa viid the Indian policy incorporated in laid acta bo evammed and tho -idmlniatration and opeiation of tho aamo 

aaafTeotingthcconditttinof the Indian popnlation be aunojed and appraised Now, thcK fora, bo It . v t j j .... 

Rraoleed, That tho Committee on Indian Aflaira of tho Senate u> anthomed and dirooted to make a gonoral amnrey of tlio conditiona of tho Indiana and of the 
lon and oUeot of tho laws which (Jongiess haa paaaod for tbp dviliiotion and proteetion of tho Indian tnUa, to Investigato tho rcdatlon of tho Bureau of Indian 
1 to the persona and propoity of Indlaua and tho eflaot of tho acts, rogulationa, -md adminlatration of aaid *>nr^ 

promote tho accurlS, eoonomio oompotenoo, and tangreoa of tho Indiana 

id oommlttee ia authonred to aend lor potsona boolca, and papers, to administer oaths, to employ auoh doneal aasietanoe as is lUMOSsary, to ait during any 
If the Senate, and at such places aa it may deom adyisable Any auboamimtteo, duly authoriaod thereto, shall have tlia powora oonfoi red upon tha oommiltaa 

of said m vesbgalion shall be paid out by tho oontiiigent ilmd ol tho Sinato and shall not 
1 Oong , lat BOSS ) 

4, 28 U S 0 481 ef sej Toe subseqnant amondmonls and a>.tonsioi3S, see Ohj®ter 7 
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A POLITICAL EQUALITY 

Tlu> iiKht to 1)(> immune liom latial disc i imination by governmental agencies is an essential pait of the 
fnlnic of democuLic go\anm(nt m the United Hlates In pail, tins light is constitutionally affiimed by the 
hflh, foiuteenlh, and iiftecnlli amendments to the Fedeial Coiislilution, in pail, the light is embodied in statutes 
pioMilmg pennlliis loi lacial disc iimmal urn by agencies of Fedeial and State Goveinraent, and, in pait, the 
iigld IS no 111010 than a moi.il light implicit in the cliauulei ol deniociatit goveinment but not always piotectod 
by ade(]uate legal miuluneiy 

Despite a wididy picviilenl inipiession to tlu coniiaiy, all Indians bom in the United States aie nti/ens of 
the United States and ol the state in which they lesidc " As citi/ens they aie entitled to the lights ol sulliago 
guaiantecd hy the fifteenth ameiKlment,*® and they aio likewise oiititled to hold public office,” to suc,i^ to make 
( ontiacts,” and to enjoy all the cuil liboi tics guaiantecd to then follow citizens ” These lights take on a special 
signifieance against the backgioimd of highly oigam/ed adinmisti ative conliol They mdicatc that a body of 
fedeial Indian law , cnnsidi led ns “lacial law,” would be as much an anomaly as a body of fi'deial law foi peisons 
ol Teutonu desi eiit, and that the oMstonce ol fedeial Indian law can bo neithei justified nor undeistood except 
in teinis of the cMstencc of Indian biftei 

B TRIBAL SELF-GOVERNMENT 

The piinoiple that an Indian lube is a pohtical body withpoweis of solf-govcinmont was fust cloaily enun- 
ciated by Chief Justice klaihliall in the ta&o of U orcesfer v Georgia '* Indian tubes or nationb, ho detlaied, 

» " had always been c on&idoiod as distmct, independent, pohtical commumties, letaimng then oiigmal 

iiatuial lights, * -i * (p 559) 

To this situation tv as applied the accepted lule of mtoinational law 

* ' the settled doctrine of the law of nations is, that a weakei povvei does not siiiiendoi its mde- 

pcnclencc — its i ight to solf-govemment — ^by associating with a stiongei, and taking its piotoction (P 560 ) 
Fioni these piemises the couits hav'e concluded that Indian tubes have all the povvtis of self-govcinmont 
of anj soveieignty except lusofai as tliose powtis have been modified 01 lepealed by act of Cougicss 01 tienty 
Hence ovei laige helclb of ciinunal and civil law, .ind paiticulaily ovci questions of tiibal membeiship, luheiit- 
anee, tiibtd taxation, tubal piopeity, domestic lelations, and the foim of tiibal government, the laws, customs, 
and decisions of the piopoi tubal goveinuig authoiities have, to this day, the foicc of law 

C FEDERAL SOVEREIGNTY 

The doctime that Indian afiims aic subject to tho contiol of the Fedeial Goveimnent, lathei than that ol 
the states, doiivos iiom two legal boiuceb ” la the fust plate, the Fedeial Constitution cxpiebsly confeiied 
upon the Congicss ol the Umtod States tho powei "to legulate commeico with the Indian tubes ” Matteis 
internal to the tube itself even to this day have been left laigcly m the hands of tubal governments Fodeiid 
powoi has geneially been invoked in matteis aiising out of coiumcice vvitli tlie Indian tubes, m the bioad sense 
in which that pluase has been used to include all tiansactions by winch Indians sought to dispose of land 01 
otlior pioperty m exchange loi money, liquoi, mimitions 01 othoi pioducts of tho white iiian’s cmli/ation The 
giowtli of tho commoico clause has moont tho Cipansion of fedeial powoz m Indian aftaus, at the expense of 
state powei 

Supplementtuy to tho evpioss constitutional powoi ovei commeice with the Indian tnbos which was con- 
feiicd upon Congiess, the Federal Goveinment was constitutionally endowed with plenaiy powoi ovei tho 
making ol tieatios Smeo the Fedeial Goveiiunent had made aeveial treaties writh Indian tubes pi 101 to the 
adoption of tho Constitution m 1787, and continued to make such tieaties for more than eight decodes thoro- 
aftei, the giowth of fedeial powei over Indian lolabons, at tho oxpenso of all claims of state powei, was con- 
tmuous and unchecked durmg tho poiiod m which the outlmos of our pieseut law of Indian ofifaus wei 0 ostablishod 

• Scp Chapter 8, see 2 
I* bee Chapter i slo i 
■> bee Chapter 8, see 4 
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At lh(' pjo-5('ul. liiiH' it in.iv !)(' l.iul ilowii .i-» i icnmli i>on(ial Jiilc lli.it, Indians on iin Indian losoivotion «io 
not snbicct to stato Lnv Tin-, (xcniplion is ol pnitKulai iin]H)itin(( in tJu fields of ciiium.U law nud taxation 
The oenei.d iiile Ins bei'ii modified in a lew p iilieulais b^’' (oiien •-iioiial ai fion ronleii in£> upon the state specific 
])o\\ei OMi ctitain subjects Peihaps tin most inipoifant ol these Ians detegatinsi, power to th(> states is the 
Genual Allotment Ac t/’ winch pic)\ idc's lli.it, whem tubal 1 uicU have' be cm mcli\idiiah/a'cl, tbo individual paicels 
shall he iiihciitecl in acooid nice with the hiws ol the -.1 ilc> Anothei iiiipoitaiit < \c( ption to the Rcncial uilc of 
fc'deial sovc'ieianty c'xists in tin' c ise ol Okl.ihonia, wlieic i c ly c'xtcnsiie jiowc is cn c'l Jiicliaiis hai e been contc'iicd 
upon tbo govc'inment ol tlie stale -® in both ol tlic'se c isc's, as well is ui i iiious citln'i matters, the power of tlic 
state IS defined by ledei al le^isl itioii 

n GOVERNRrENTAL PROTfcCJ’ION OF INDIANS 

Most ol tbo legishlioii of the United St itos w ith lespec ( to liidetn aflaiis is subjec t to n dual inter preUtioii 
To the cynic such loc^iblation m.iy lic'cpic'ntly appeii as a mc'chamsin feu the oideiLy pluncleiing of the Indian 
To those' more chaiitahly inclined, the Goiemnunt has appe'aicci as the piotoctoi ol tlu' Indians ag.im&t indi- 
vidu.rls ivho w ished to sepaiate the ludi.iu hom Ins possessions Without attempting to anticipate the judgment 
that liisloi > will it'ndei on this conflict of docti me, it may be s.iid that at least tiie tlieoiy of Aniciican law govoin- 
lug Indian aftaiis has alw ays bei'n tliat the Gen oirunc'nt owed a duty of piotectioii to the Indian in his lelationa 
with non-Indians As was said by the Supicme Court ol the United Slates in the case* of United States v 
Kaqama “ 

Because of the local ill leeling, the people of the Stales wiieie tlioy [tlu* Indian tubes] me found are often 
then deadliest enemies Fiom Ibeii vt'iy we<xlvntss and helplessness, so hugely clue to the cotu&e of dealing 
of the Federal Governmi'nt with them, and the fienties m winch it has been piomised, thoie aiises the duty 
of piotocliou, and ivith it the powei This hco always been ieiogni/e*d by tlio Executive and by Congioss, 
and by this couit, whoni'vci the question has aiisi'ii (P 384 ) 

As a pine tic nl mattci tlu' indivuliuils ag.imsl whom the Iiuhaii iipcdoil the most vigoious Kind of piotoction 
were the liadei and the setllei Both wanted riidiaii land The tiadei .also wanted hiis The tiadei oftoicd 
diieclly 01 ineliii'i lly, in exchange loi land oi luis, kettles, knivi's, clothing, hqum, liieaims, ammunition, and 
othei (onmioditii's Some of these commodities woie unknown m the pii'-C'olumbiaii tultuics, and the tubes 
had developed no adequate social contiols o\ei Iht'ii use, tlu' hypioducls ol this tiade weio disease, violence 
and, 111 many cases tlie dostiuctioii ol the game on whuh the Indians had subsisted The settlci wanted Indian 
lancl Olteii lie ofleied, in excliangc foi the land, the iiadct’s goods, otteii he took tlie land wnthout ofioiing 
any quid jno qvo This mtoicouise betwei'ii Indians and whites tliieatened the decimation ol Indians thiough 
violence, eh&ease, and staivation and imposed uiron the Fedeial Govcinment a tiemendous eo&t foi militaiy 
piotection of the white tioiitici faraihcs against the not always chsciimmatmg retahation of the despoiled 
natives Tlie cfloit to coiitiol this mtoicouise was the guulmg motif of fcdoial [mhaii legislation down to oui 
own goii nation 

Thus the piohloms of fcclcial Indian law have been pnmaiily the pioblems of (1) the legulation ol Indian 
tiaeleis, (2) (ontiolliiig the disposition ol Indian land, (,t) the pioli'clion of that land against tiespass, and (4) 
the contiol of the liquor tiathe A few woids on each of these tom pomts may suggest the gonoial contoms 
of oui fedeial law on Indian aftaus 

(i) In 1790 the Fedeial Congiess adopted the poLcy of legulaliiig liade wnlli the Inchans thiough a system 
of licensing tiadeis Except foi a biief pciiocl, fiom 1796 to 1822, when a system of Goveinmout liadmg houses 
was mamtamed, the prmciplc of contiol of Indian tiade thiough hcenscs has been m foicc Undei this system 
fedeial supci vision of the chaiacter and quality ot goods sold and puces chaiged has been possible Sales of 
liquor, and of fhcarms and ammunition not needed foi useful puiposes, have been banned The system de- 
pended very largely for its cfToctiveness upon the isolation of Iho Inchan gioiips affected, and m lecent years 
the giowili of towns and cities upon or ncai vniious Inchan icservations and the development of mail-oidei 
liaclo have mtioducod elements of uncuntamty into the question ol the picsciit efficacy and fiitme development 
ol om fedeial contiol ovei Indian tiade 

11 ca or j. (.hroarT 8, 1887, 14 Stat 883, 26 U S C iJl d jej F .00 ChapUr 11 
•• 'ao Ohaptir 23 
• Sra Chapter 8 

•• 118 U S 876 881 (1888) She comma aftci “them” in the third hno of the qnolalion appeara m the Bupiemo Cooit Repoiter edition but not in the U B Eeporta 
edition II IS essential to the sense of the psssage 
a See Chapter 10 
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(2) The piohlom of ferltial rontiol ovci the flisposition of hirlmn lunds becomes a vei y esotciic legal pioh- 
lein it pm sued into the mysteiies wlnth have liecn (loatod by those who soui>lit to dcthice specihc hunt.itions 
upon indiun land sales lioiu tho mhciont altiibuteis ot the gcucial coiice|)t ol ‘Tiulnin title ” The notion of 
“indiiHi title,” as a supposed spifi.il foim of tenuic involnug lights ol posbcssioii hut no light of iilii'iiatioii, is 
a notion that depends upon ceitam feudal doctiuies of bo'veieigntv, dominion, and si'i/ni, on which endless 
contioveisy is possible The suh]ect, howevei, loses mufh ol its mystciy il the sale ot land lie vu'wetl iigniiist 
(he hiK kgiouiid ol ledeial contiol ovei ollioi types of liidun tiiide The faot is that, while iLtogni/mig tjiat the 
Indian tidies owned lands in tlan possission and had the light to dispose of them tin Fedeml Go\a'inincnt has 
always t ill iinisi idled siuh disposition by means ol law's pieatiihuig the niannoi and toims upon wduth Indian 
land may lif nhenated TJie e(ojiomic sigmh<ancc oi this lonliol i& nppaient in the lollowmig statement of tho 
United States Siipioino Coiiit 

Tlio Indian light to the liuicK as piopeity, was not meiely of possession, that of alienation was eoncomitaiit, 
both weie equally sciiiud, piotoclid nnil guaianlitd by Gieat Biitaiu and Spam, subject only to intitica- 
tion and conhminlion by the license, chaitii oi deed fiom the goveiiioi icpieseiiting the king Snrli piii- 
chascs enahh'd the Indians to pay then debts, compensate foi then depiedations on the tiadcis lesident 
among tliem, to piotulo toi then wants, while they weie nvailalile to the puichascis as payment ol tho con- 
snieiations which at then c\pcnso had been leccnved by Ihi Indians It would have been a violation of the 
faith ol the government to both, to cniouiage tindeis to settle m the piovince, to put themselves and jnop- 
ei tv in the pow'ei ot the Indians, to siifici the lattei to conti act debts, and wdieii walling to pay them liy tho 
only moans m then powoi, a cession of then lands, wntlihold an assent to the puiihasi, which, by tbeu 
laws Ol municipal logiUataons, was neiobsaiy to vest a title (?p 758-7.')<) ) 

Tho fust Indian Inliuouisc Act piovidocl Uiat all alienations oi Indinu land should be made '‘at some public 
tic'oty, held uiidei the nuUioiity of the United States ” In the land sales that wane made by licaty ihc United 
Slates was gcueially the puichubei, but in a few cases States oi piivalc individuals wcie designated as puichaseis 
of the land sold 

Apait fiom tiealies, a senes ol special btalutos, geneially but not always dependent upon tho consent of tho 
Indians concomed, piovided foi the sale of Indian lauds Otluu btalutos, gomaol as w'oll as special, have pio- 
vided foi the loasmg, bv the Indians oi by the Sccietaiy of the lutcnioi on them behalf, of Indian lands and 
mineinls and tile sale of Indian-owned limbet ■'' Legislation autlioiiaing the allotment of tubal lands, and sup- 
plomont<u7 laws doahng with such allotments, have pioMded toi the sale oi lease of allotted lands, iindoi \aiious 
degiees of fecloitd adminisliativc bupeivision 

By maintaining its contiol ovci the tiansactions by winch Indians dispose of land, tho United Rtates has 
been able to ostabhsli a dcgiee ot contaol ovci the moneys oi olbci q^unl pro guo leceived by the Indians in con- 
nection with such disposition Thus vaiious typos ol tubal and mdividuul funds, gcueially lepicseiiLing 
letums liom the disposition of Lulian land and subject to tedeial contiol, have been ebtablisbcd, and .i good 
deal ol the atlention wdneb Congicss and the Inteiioi Depaitmcnt have given to the Indian pioblem has been 
duected to the piopei use of this money Pait of tins vast lund, obtamod fiom the disposition of Indian naluial 
lesouicos, has been used loi the adminisliatioti ol education, health, and othei piibbc seivices on tlio ineban 
lesoivations, pait of it has been distiibutcd to tho Indians m pm capita payments, and pait has boon utihzcd, 
withoi without the consent of tho Lidians, foi evpcnscs of government admmisliation on the rcscivations 
The vaiious seivice fimclions ot tho Indian Son ice winch have developed out ot the admmistiation of tliobo 
funds must be loft foi latei licatment” It is enough foi oiu picsent pm poses to note that the pimciplo of 
fedeial piotection oi tho Indian, applied specifically to Indian lands, continued to cxeit its foiec beyond the 
tiansaction of Indian land sale, and that by vutuo of this pimciple fcdcial contiol camo to be extended ovci 
almost the enluc economic hfo of the Indian 

(3) Tlie piotection of Indian land against tiespass was one of the fust lesponsihibtios assumed by tho Fedeial 
Govcimnent The piomiso of such piotection foi lands letamod by the Indian tubes was an impoitant guxd 
pro guo m the piocess of tioaly-malcmg by which the United States acquued a vast pubhc domam “ This 

H Seo Chapter 11 i See Ohaptore 9 U 
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promise ol pioloclioii was sometimes bucked up by a. lienty pioMsion declaiing that tie&pa&seis put themselves 
outside the piotecUoii ol the Fedcial Goveinnicnl, and might be dealt with by the tubes themselves accoiclmg 
to then own laws and customs 

It IS chaiac teiistic ol the piec cmeal appioath chaiacteii/aiig ledcunl legisliitioii on Indian allaiis that despite 
(he impoitante ol the subject ol liespass upon Indian lands no geneial legislation on the subject has e-vei been 
enac ted Apait horn the vaiious tieaty piovisions with paiticulai tubes, tlieie aic sepaiatc law'^s dealmg with 
tiespass by unhcensi'd ti idcis, by boisc thieves, and otbci (iiimuxls oi would-be ciimiiials, by settleis, by 
pel sous diiving livestock to gia/o on Indian lauds, and by buntcis and tiappeis But tbeie is to tlua day no 
geni'ial law wduch can be iiuoked against those tiespasscus whose occupation Congicss has not foicsecn Oidi- 
nniy civil actions liave been biouglit bv, oi on beball ol, Indians and Indian tubes to piotect Iiicban lands 
agamst tiespass, but Indian unlamibaiilv w'ltb legal pioceduie bus oltcui lendeied tins leiiiody inellectivc In 
loci'iit veais the Fedeial Govcinment has devoted consideiable attention to litigation foi the pioLoctioii ol Indian 
binds against tiespass The light of the Fedeial Govcinment to bung such suits has been justibed eitbei on 
the tbeoiy that title to the lands lestcd with the Fedeial Goveuiment oi on the moie gcnciul tbeoiy tliat the 
Fccleial Goveuiment has a special obbg.ation, as giinidian of the Indians, to piotect tlicii lands against tiea- 
poss oven wbcie lull title in lee simple is held by the Indian Lube'*'' It is pcitiucnt to note, finally, that the 
ledciaJ piotc'ction of Indian lands against trespass by State autbouties has given use to the estabbsbed doctune 
that such lands iiic not subject to State land laves •“ This doctune has been invoked, m turn, by state autboi- 
itica as a leasoii foi not iciicloimg to leseivation Tnchans vauons pubbe soi vices that aie londeiod to olboi citi- 
zens ol the state, c q public education 

(4) In the belief that a gioat deal of Indian disoidci was the lesult ol tiaffic in mtovicants, Cougiess eaily 
estabbshed a total piobibition law foi the Indian countiy Tins law has been maintained m foice contmuously 
loi moie than a centuiy The bieaking down of eaily conclitioiis ol isolation lias made tbo cnfoiccmcnt ol this 
legislation an mcieasingly dillicidt pioblem 

E SUMMARY 

In each of the foiegoing loui fields of legislation the piuiciple of fedeial piotoction of the IncUans has been 
can led into eftect by moans ol some type of loclotal contiol o\ei tiansaclious between Indians and iion-Iudians, 
whelboi lluougb complete piobibitiou, licensing, oi the piesciibing of conditions governing paiticulai tiansac- 
tions It IS fan to say that bistoiically aucl logically fodcial contiol ovei tiansactions ol these foui types is at Ibo 
loot of the cntiii' body ol fedeial legislation on Indian ailaus Thus this ticmcndous and unwioldy mass ol 
legislation, oompusmg moie tlian 4,300 distinct enactments, may be viewocl m its ontuety as the conciete content 
of the abstiact piinciple of lodeial piotection ol tbo ineban 

In tcims, this piinciple, an oflspiing ol the moio gcneial oneoltcdeiol soveioignty ovoi Indian allaus.is en- 
tuely consistent with tbo pimciplcs oliacial equabty and of tubal self-govoiiunentiamattcismtoinal to the tube 
In piactico, bowevei, the unsolved pioblcms of om fedeial law m the held ol Incban aflaiis all deal fundamentally 
with the clcmoication of domain among these mdepoiident competing pimciplcs 

3 METHOD OF TREATMENT 

This handbook docs not puipoit to be a cyclopecba It does not attempt to say the last word on the varied 
legal pioblems which it treats If one who seeks to track dowm a poml of fedeial Incban low finds m this volume 
lelcvant backgiomid, gencial peispectivc, and useful leads to the autbouties, the handbook wdl have served the 
pm pose foi which it was wiittcii Moie than this might have been done if it bad been possible to caiiy tbxougb 
tbo woik on the scale in which it was oiigmally plaimcd by Assistant Attorney Gcnoial McFoiland 

The method of this handbook is dictated by its subject mattm Fedeial Indian law is a subject that cannot 
be undei stood if the bistoiical dimension of existing law is ignoied As I have elsewbeie obseivod,®’' the groups 
of human bemgs with whom Fodci ol Indian law is immocliately concerned have imdeigoiio, m the centmy and a 
half ol 0111 national eMstcnco, changes m living habits, mstitutiona, needs and aspuaUons foi gioatei than tbo 
changes that sepaiatc fiom om own ago the ages foi which Hammmabi, Moses, Lyemgus, or Justmion legislated 

' Sec Ael or July 22, 17U0, 1 Stal 137 Act ot Msich 1, 1723, 1 Stat 320, Aot ol Ms} IS, 1700, 1 Stst 40<), Act of Maroh 3, 1709 1 Stal 743, Act ot Msrcll 30, 1803, 3 Stat 
180 AototJum SO 1834 4 Stat 720 
« See Chapter IS aoo lOD 

« 7lLe Nea yoiL Indtani, S Wall 761 (1366) And see Chaptei 13 
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•'US Dopaitmcntoftheinteiior, Oflioe of the Solloitor, 81 atntoiyCompilaticBiot the Indian Law Survey A Compendium of Federal Laws aud Trcatlea Eolatmi! to 
Indians, tdittd b} Ftliit S Cohon, Chief, Indian law Snrvey, with a Foreword by Nathan R Maiyold, Solicitor, Department ot the Intoiim (1040, 40 vols ) vol 1, pp li-Ui 
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Ti'lcstopod into J ci'iitiiiv iiiul i half, oik* may liml ilitmi>ts m sociul, political, niitl piopt'i ty iclatioiib which 
stM'tcli ovoi iiioic' Hill 11 U) cnitiii it'sol Euioikmm ( iMh/alioii Tlio loiii-hnissof law winch IvC't'ps it iioin cliaugiiig 
lib lapully as social conditions c haunt' in oui national lilt i-., ol coiiisc, much inou' sciioiis wht'ic tlio i itf ul social 
fhuiigt' IS 20 time's as lapul Tims, d (In' l.ms »o\<'inmn Indian allaiis aio mcwc'cI as lawyc'is gfiioially \i('w 
L'Msling law, without ich'ii'iicc'tothc' \ iiyins- tunes m wliicli paitieiilai pitnisions wcii' cnactc'd, the body ol the 
law thus Mc'we'd is a nnslilvmg colle'c tioii ol me onsistcue u's and anatlnoinsins To it'cogm/e the difle'ieiit dates 
lit w'hicli vaiious pioMsioiis woie I'liacteel is the Inst step towaids oulei and sanity in this field 

Not only is it iiiipoi tiiiit to leeonni/e the teinpoial “tie ptli” ol e\istinn It'gislation, it is also impoitant to 
flppiee iiite the past exist eiice ol lenislatioii wine h has, tee hnie alU, ceased to exist Foi theie is a ve'iy leal sense 
m wdiich it can he said tint no ptoMsion ol Luv is c'xei completely wiped out This is paitie iihiily tiuc in the 
field ol Inthiin law' At e'ci'iy session ol the Snpieine Couit, tlieie aiise eases in winch the' xalidiLy ol a pie'sent 
claim clepeuels upon tin f|ii(slie)n “What was the law on sniJi and siieli a point in some eaiJiei peiiocl?" Laws 
long lepi'aled Inu'c si'iii'il lei cu'ale legal lights which cikIiui' and which can be uneleistood only by icfeiciice to 
the lepealed Icgidalioii Thus, in seeking a eoniplele answM'i to xaiious c|ue'stions ol Indian law, one hncls that 
he cannot lest with a eollccUou ol laws “still lu loiee,” but must constantly lecui to Ic'gislation that has bc'en 
ippealed, ameiicled, oi supei seeled 

Impoitaut, lioxvc'vei, as is the lustoiical lactoi in the undcistauding ol ledoial Indian law, a meie chionology 
ol laws and decisions would be ol little x^alue Systematic analysis is needed, the moie so because no tiealise 
has evet been wiitton on the subject ol ledeial Indian law Iiulc'od Uie subjee t liaully exists, as ye't, except a^ .1 
mass of lulc's and lax\b ii'lating to a single suh)('ct mattei Unloituiiately iclaliou to a single subject mattei 
IS not enough to establish systematic mteicoiuiec lions among the luies and statutes so ii'lati'il Tins any lawyei 
can see loi liiinsell by icleiimg to ticalisos on “the law ol lioises” 01 “the law ol fiie engines ” Feeleial Indian 
law docs cxlubit a systematic mtei connectedness ol paits, but to discovei and define the coimnon stancliiids, 
piinciplus, concepts, and modes of analysis that luii Ihiough tlus massive body ol statutes and decisions is an 
analytical task ol the hist oulei 

Ilistoiy and analysis need to be snpplemontcd by an undeistanding of the actual f line tic iiung of legal lules 
and concepts, the actual conseqm'iices ol statutes and decisions Language on statute hooks, in the field of Indian 
law as 111 othei holds, iieciiiently has only a tciiuous U'latioii to the law'-m-octioii winch couits and admimstiatois 
and thcpioccssof govcinmeut have denveilhom thoxioids of Congiess The woids of couit opuiioiis heqiiently 
have as tenuous a lolation to the actual holduigs Magic “solving woida” Idco “Lidian title,” “ waiilship,” and 
“competency,” aie often used to establish connections, between a case undcu considciation and some pieci'dent, 
that turn out on leflection to bo puiely veibnl Functional study oi the fcdcial Indian law m ac tion is cssenUai 
to a woik that may seivc' the piactical pin poses ol achnmisliatois 

While it has been tashiouablc in some cucles to considei histoiical, analytical, and limctional appiouolics to 
legal pioblems as mutually exclusive and antagonistic, a inoio lolc'iant and usclul view'point is exjiu'ssc'd in the' 
keynote aiticle of one ol the most pioinising of the newel legal poiiodicals 

Pieciscly because it is a veiy clifteient queslion fiom theso questions that have oecupiod so laige a pait 
of Liachtionol jmispiuclcucc, the question of the human significance of law must be post'd as a supplement to 
estabhshed hnes of luqiuiy in legal scienco lathei than as a substitute loi them Indeed, theio is an intmiate 
and mutual mtei dependence among these hnes of mquuy, histoiical, analytical, othicid, and functional 
The law of the piesent is a tenuous abstiaction hoYoimg botw'eeii legal histoiy and legal piophocy 
The functionalist camiot desciibo the piesent significance of any lule of law without lofoience to histoiical 
elements It is equally ti uc that the histoiical juiist comiot loconstiuct the past unless ho giasps tlio mean- 
ing of the piesent 

The functionahst must have locomse to the logical mstiiimeuts that analytical jmispiudonce fuimshcs 
Analytical juiisprudence, m turn, may develop moie fiuiUul modes of analysis ivilh a bettei xmdcistanchng 
of the law-m-action 

Functional desciiption of the woikmgs of a legal lule will be indispensable to one who seeks to pass 
ethical judgments on law The functionalist, howovci, is likely to bo lost m on infin ite maze of tiiviahties 
unless he is able to coucontiate on the importard consequences of a legal lule and ignoie the unimportant 
conBequoncoa, a distmction which can be made only m teima of an ethical theoiy “ 


iiff S Oohon TbeProblnnsofaB'oiioUoiialJuiispiodcncc, IModernLaw Beruw (London) (1937) 8,7 
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Will'll 1 asbigiii'd to till wiilpi ol tlu«w' woids Ihi* task of applying to llii field of Indiaji law tlii’ slandaids 
of siliolatbliip which he Imel iMiltoii idimil and demunsliated in se\eial olhei hi Ids ” I did ‘.o i\iLli flie (onvitlion 
that the ii'sull.iiig woik would he a eoiiLiibulion to le|>iil schulaiship and li^al melliod as will as Lo tin immediate 
held ol Indian law Assislnnl Solieiloi Fi‘li\ S Colitn lias biougliL lo Ixai ni the wuitiiig ul this ivoik nut only 
au unusual equipment in fields nl ii'seai eh but seven yinis ol piactieal i \pei leiii e in liaiiilhng on the vai lous Indian 
loseivuLions the most diSicult coiitinveisiea that have aiiseii duiiiig that piiioil and in ihaltuig a significant 
pait ol till* ligislatiou about whidi he wiiti>b 

(Sigiieil) N vin IN R M vnooLO, 

Solicdor 

Dip iRTUENr of the iNrHHioH, July 3, 19^.0 
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Toduiicnbi m the Saiuinu. Court of Nl« 1 oil 11012) 33 I ul bra Hie B’S Tlu.Siili]ictMiltu'<if>Uiicjil Sciinci (lOUj l'>lnt Joui u[ i< thus VI? Miidim bUuis «nd 
tbi Liw iKIll), I Ilinneijn Rri 33 Inmsii nilintnl NoiULnsL oiul tiu lunclionil ippioittli (14Jd), i> Col Lin ilii 300 lnlliiaiwln|,\ ind tlu Holiluiik of 
bull m Adminibti ition (1437) Ih SuulhviOkttm Souul SoKim qnartiiU No 3 Tlu Iklitiiitv of 1 biliisoiihic il Sitlmis iiul tlu. Milhoil of Rjbtinintii Kilitlrthm (1334), 
3b louinilof 1 hilowpb} 37 3 lu Sudil and Eumoniu riinvquuiuti of Ficlukiomuy loinuuution Link (1410), 3 Nol I i«>iik liUiU llnut 171, Iiidiau lliatats ind the 
FiiUnU ( uurt3 (I’M)), 31 blinn Liu Koi IIB 
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SECTION 1 THE FIELD OP INDIAN LAW 


Indians aie Inunan beings, nud like otiicv Iinman hi nig>, bccomi 
nnohod in Inwsuils NeaiU ill ol lawMiits imohe piob 
lems in llio law of (oiitiaets, loits, <iud othei itcogm/cd htlds 
wliKh have no pailiinlai lelci mce lo Indian iltiiis In mam 
rabos tho onh legal pioblims presented iic oi Ihis ibiiictei 
Not evei'\ Inwsnil, thei elm e, uliuh imohes Indiins can bi 
consideieU a pul of om Indian liw f'omcisdv not iiiii lase 
(bit pieseiitb T iiiolileni ot Indi in I iw mv<>lM*s Imli ins as lili 
ganls Most of the land in the Uiiilcd St lies, toi ex impli, was 
puiehasfcl tiom Indians, and Ibeietoie ilmosi iiiv title must 
depend loi its nltiuiite validity npon issues ot Indiau liw eieu 
though the last Indian owneis lud ill then eIe‘S( iMielaut s be 
long foigotten 

Oui subject, tlieiefoie, lauuot be elelmed m Iciius of the paibes 
litigant appealing in am ease It uinst be delnitd lathci in 
(eims of the leg d qiiestioiis which aie iuvoUt*d m i c ise Wheie 
such questions tnni upon lights, pinileges, poweis oi immuni 
lies of an ludinn oi in Indian lube oi an ndmiiusliative agency 
set up to deal with ludiin ittaiis oi wheio goieiiinig lules ot 
law aie affected by the fact tint a plaee is undei Indian owuei 
ship 01 devoted to Indian use, the cast thit piosenis such 
questions belongs within the conhiies of this study 
Fuithei, we sh.dl use the toim "fedeial Indian law’ to eoiei 
not only detisioiib of eomts, stiittU '•o called, but also deoieions 
of admiuistialne igencius and such mateiials, continued in 
statute, tieaty, Stceciitiic oidei, oi goveinmcntol legnlitioii, 
custom nnd piactice, as mo accoidenl, by couitb ind admimstia 
toia, “the foice ot liw ” 

This feubjpcl mnttei is tieited, in the com sc* of this lolumo 
fiom seveial distinct peispeetives 
In the piesent chaptei the scope of fidoial Indian law is eon 
bidcied, pailicnliilv in tcims of the class ol iieisons and places 
with which this hi inch of law de ils 
The following thieo chapteis tieat fi om an histoiical pei spec- 
tlvc, tho (hiee basic stiands of development which make up the 
fedeial Indian law — admmi&tialioii (Oiaptoi 2), ticnty raaloiig 
(Ohnptei d), and legislation (Ohaptei 4) 

The foUowmg thiee chapteis deal with the problems of fedeial 
Indian law m teimf, of the qnesliou, "Fiom what governmental 


sointe do legal lelations flow These chnptcis deal, respec 
Inelv, with the poweis ot fedeial (Ohaptei 6), state (OUaptei 6), 
and tubal (Olnptei 7) governments 

Chapteis b to 17 ticat the snbstintive law of the field fiom 
(he standpoint of tho geuoiic qucstiou What «iie the lights, 
poweis, piiv lieges, and Immunities ot the paities’ 

Of the>c* cliapteis, the hist toui deal with the legal status of 
individnil Indians, lieatmg peisoual lights ind lilieities (Chap 
(oi 8), lights ot paiticip.itiouui tubal piopeity ((.liaptci 8), mdi 
viduil lights 111 iioisoiial piopeity (Olnptei 10), and individual 
lights m leal pioiierly (Cliaptei 11) 

The following two chapteis deil with lights, vested both in 
tubes and ui mdividuals, which ni e subsumed undei the headmgb 
“Fedeial Sei vices foi Indians’’ (Ohaptei 12) and “Toi-ation" 
fOhapter 13) 

The bubstiutivc lights, powers, piivileges, and immunities of 
Tndi 111 tubes foim tho subject of Chapteis 14 and I*?, the foimei 
dealing geneially with “Tho Status of Indnn Tubes," tho lattei 
witb “TiJbnl Piopeity ’’ 

Tbe fin il two chapteis of this substantive law section of the 
naiidbocik deal with matleib involving piimaiily the legal posi- 
tion of two classes of non Inchins who have n special lolation to 
Indian affiub, to wit tiicluis (Chapter 10) and pmveyois of 
liqnoi (Ohaptei 17) 

Obaptcis 18 and 18 deal with piobUms ot emut junsdlctiou, 
tbe foimu in the held of ciimmal law, the Inttei m tbe field of 
civil law 

Tho lafat loui ch ipteis of this H.inclbook tieit of foui gionps 
of Indians occnpving pecnli.u positions in the law Ohaptei 20 
deals with the Pueblos of New Mevuo , Ohaptei 21 analyzes the 
pecuhai piolilems of the Natives of Al.ibka, Ohaptei 22 com- 
ments biieflv on the New Aoik Indians, and Chaploi 23 offeis a 
sketch ot “Special L,iws Kclating to Old ihoma ’’ 

With these comments on the substnuce and stiuctuie of the 
volume, we tiiiii to a moie ev-phcit delimitation of the peisons 
and places that lie the piimaiy subjects o£ oiii fedeial Indian 
I law 

In tins demaicatiou of domains vve may piopoily begui by 
conadeiing the various definitions that have lioon offeied ol the 
1 teims ‘ Indian" and “Inch lu count ly ’’ 

1 
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ilELD OF INDIAN LAW IN DI VWfe IND THK INDIAN COUNTB1 

SECTION 2 DEFINITIONS OP ‘INDIAN” 


Till' Itim “IiKli.in” iin> Ik m la etlmi>loetK il <ii m i 
Icgil ynst> KtbiiologK iIU, the Iiiili ui ikp mii Ih. <lisliii 
ln)iu the C.iiK isim, Ncgio, Mongol) ui, and otlici i.uos 
If i ptistm IS lliii'O lumllis (’ui< isi.iii mid (ini' loin Ih Ilirti m 
il IS .ihsiuil fidin lilt I'thiiolugif il si iiuliioiiit, lo issign him to 

II) 0 Iiiili.in I »ro ligilh sutli i iieisoii nii\ bo in Iiidi iii 

Fiom ,i Itrfil s| iiidiMiiiit, then, llio biologii il iiiicstiou oi i ict is 
jronoi ilU iiPilLiioiil, lint not foiulusnt Ivpg il st.ilus tliiieuils 

III) 1 ()iil\ upon liKiloi'ic il, 1 ml ilso uiioii soci.il licluis, siiili <is the 
loliliiiii ot IIiG unlit uliiiil toiKointtl lo ,i while oi Ituhin com 
niniiitt Tins lel il loiislnti, in linn, liis two iiids — m iiidnidQ,il 
Did i tommniiili The iiidiMilu il ra iv wilhdi i\\ fiom i tilin' 
oi Ik oNiic'lIi'il lioni i tiilio in he inn In .iflopled hi i tube 
irmilVDi ini\ not losidi ou iiiTiitUiii Kstii.Uioii lie iii.n oi 
lun not IH.' sill) in. I 111 tin toiiliol of llie Foilei il (h)ttiiiiutiit with 
lespoit to i.iuims ti.iiis ictioiis UI thtst smiil oi xmltticil 
fittois 111 u iffrtt the cl issilic itioii ot .111 indniiliiil is .m 
■Tiidnii” oi <i ‘non Iiidl.iii" tin h^il puinosts, oi foi loitiiii 
ligil piniKisis Iinleid, in .icioid.iiut with i si ituti icseiviiig 
jiiiisdictuin OM'i (ittonses lii'twecii tnbil meniheis to i tiibd 
(oiirt n white lu.iu ndoiilod into in ludiAii tube h.is been held 
to 1)0 111 Indt.iii ‘ and the decidoil enses do not loi itlose the iijni 
ilionl tint B iioison of oiitiiely Iiidi.m iiuesti> who his iie-yei 
had .HIT lehitions with in\ Imhui tiihe oi useiv.itnm miv be 
consideiid a iioii Iiidi.in toi most lei.al inniioses 

Wliit must be icmemhciort is tli.it legislntois, when they use 
the teiui “Indian' to establish special lules of l.iw .iinilieahle 
to “Indians” me geueicilly (lyuig to deil with <i gioiip distin 
gnihliid Iiom "non-Iiidnn” gionps by pubhe opinion, and this 
public opinion vanes so w'ldolv th.it on ceihiin lesoiintious it 

15 common to lofei to a poison as an Indian although 16 of his 

16 nuccstois, 4 geiicialions back weie white poisons, while in 
nthci paits of the conntiy, as lu the SonthwesI, n iwisim may 
beconsuleud a Mp inisb Amciicin lalhei th.in ,iu ludiiiu .illbough 
Ins blood is piedomin.intly Indian 

The lack of nn.niiuilty yylncli ousts among those who would 
attempt i deflnition of Indnns is leflcclecl in the diffcieiue in 
instillations to the oimmei itois of the 1*310 and 1040 censuses 

*Fo;i»ov DnifcdShitu 164 XT t 0D7 (1807) 

•A giapWc eimmple ot thi bniimving by eouits <il uuciitical iiupies 
etoDS of whit constitutes m Indian is found in n seiles ot oases on thp 
qneshon nhctliei the Jiitives of the Pueblos aie “Indians" In 1809 the 


III the lOIO census eimini latois weie instiuctcd to lotmn ns 
Iiuliiiis not only those of lull Indian blood, but also those of 
miuil wliilo and ludiin blood, ‘except wheie the peicentsge of 
Iiidi 111 blood IS Ml y sm.ill" oi wheie the indii idinl was “leg iidcd 
IS ,i w lute pc 1 son in the i ommunity whei c lie lives ’ The uisti lit 
lions iuilhei spetifled that “a iKisim ol iniverl Indiin and Negio 
blood sh.ill he ictiiiiiid .is i Ncgio unless tlio Indi in blood pie 
diiiiimitos iiicl the bl itus is ui Indi in is gonci.illy uupted in 
the toiiiinuiiitv ” * 

III tlio l‘M 0 census on the othei Iniud, cmimei.itois wcie 
diieetecl Ihil ‘a pfisoii of inmd white sad Indian blood should 
he leluiiied isliidnn, if emolledon in Indian agency oi icscii.i 
tioii loll, Ol if iioi so cniolletl, if Iho piopoitiou ot Indian blood 
IS one foil! til 01 iiioio, oi it the poison is icg.iiilod as an Indi.tu 
in the coininnuilv wlieie he Lucs” The piovision rouceinmg 
lieisonq of mixeil Indian ,ind Ni gio blood was clninged to piovide 
loi the leluiii oi such an nuhy idnal as Negio, unless the liidnin 
blood iuH/d(/inil b/ inedonnnates and he is iiiiirrniOlij accepted 
ni the comniuuil} as an Indi in ‘ 

Iti cogiiiTing the possible diicisilv of clehnitioiis of “Intlnn 
hood, ’ W( miy ueicrtholess hud some pi iclii al laluc in .1 dehiii 
lioii of “Indian” .is ii iioison uiuetiug two cin.ilihciitioiis (a) 
Tint aoinc of Ills iiucstois liied in Amen* a bi toie its discovety 
bj the white i we, and (6) that thi iiidiyidnnl is considciocl an 
‘Indian” by the commimiiy in which he lives 
The tnnclioii of a dctmitiou ot “Inch in" is lo establish a ket 
wheicby it miy be dcteiiuiiied whctlui i gii'en indiiidu il is to 
bo excluded fiom tho scope of legisl ition dc iling with Indi ins 
A typical statute dealing with Iiidwius is Ihe Tiado and 
Inline onise Act ol 1831,' which in section 26 ptoyiclcs 

"■ • That so much ol the laws ot the Uiiited States 
as pi ovules loi the punishment of i imics commuted within 
iiuvphicc within the soli and rvclnsiye jmisdicliou of the 

> 111! Imlliu iMiptilaliou uf llii TJulted btatM iiiij Aliskn 1930 D S 
Oepirtmcut ul Cnnimiicu Buicau uf the Ci nsu<i WaHhmgton D 0 For 
a discussion ol slntules disttngnliiliiiig bi twpiii Indi me and ficedmcn see 
Cbaptu 8 sec It 

• Ihe n suits ot the 1040 census at e not ii allable at the tunc of puhllcn 
hull of tbis book so that if Is not possible In compaii tbo possible dilfi i 
ences in results ociisionid by the dlffeionee of mstiuctlons lo enrnneia 
tois In the census of 1010, though the questaon of who slionld be le 
turned as Indian was left to tbi discretion of the eniimcialoi, he wua 
ebliged once ho had decl(li.d an individual was an Indian to ublaln 








DEFINITIONS OF INDIAN’ 


Uiiilcd SLrilPs, slidll l)c in loice in ihe Indian lonntiy 
PtoviO(<l, The same shill not e\U'n(l to cimies LOumullLil 
by one Indian iftainst the iicisoii oi iiioinilj ot aiiotbei 
Indian (P ) 

liiekuig otlipi eiili'ii i than the winds ot the stiitute, the (onits 
have, leftsonably Piioufih, t iken thi iw-itinn that the tcim 
“Indian” is one desi i iptn e of an individual who h is Indian blood 
In his iPins ind who is iigaidud is in Indi in hi the soiietj of 
Indiins iniong whom he In is Thus in holding Ih it a white 
mnn who is adopted into an ludi in tube does not theiebv beiome 
an Indian within the meaning ot tlu loicguiiig stitnte," the 
Couit, in United Slata, v Rogeis,^ said 

' ^ ' And wc think it ypii flc.ii, til it i white m in who 

at inatuio irp is adoiitid in in Indi in tube does not 
thoieby become an Indi in mil was not intiiided to lii 
enibinced m Ihe exception iboie nieulioned lie inii 
bi snth idophoii licionic oiifilltd to ceituri piiiilegi*s in 
the tube and make himself imemable to then laws ind 
usages Yet ho is not in liidi in iiid the exception is eon 
hned to those who by I lie nsiges mil eustoms of the 
Imhaiis ail leg.iidul is liploiigiiii> to Uiui i ui It dot's 
not speak ot meinbia s of a ti die but ot llio i ue geiiei illv, — 
of the' family ot liuli ms mil it iiitonded to h'nc Ibciu 
both, as legaided then own tube and othei tubes also, 
to be goi Clued bt Indian usiges and customs (Pp 572- 
578 ) 

Though a white m in enniiot by assoeiatiou bei oine .in Iiidinu 
within the ippliciliou of the foiegmng statute, m Tiuhni mai. 
neyeitheless, uudei some pnrnmstmios lose Ins idintity iis in 
Indian It bus been held that Ihe Genoi il Allolniciit Act* 
opt'iates to make Tuclms who aie de'SeondiinIs ot aboiigiiiil 
tubes, but who have tikeu up lesideuee aput tumi any tube 
and adopted habits of civili/ ition iiou ludiuis, within the mean 
ing of nn Alaslm statute defluing Induns foi the puifiose ui 
llquoi legulitiou as “aboiigiinl i ires inhabit mg Al.iska wUiii 
annexed to the United States ,nid tlien desoi'iid ints ot the whole 
01 half blood who have not bi'iomi citi/eiis of the United 
States 

In upholding the eonstitutioiialiti ot the tedei il stitnte making 
muider ot an Indian hi' uiotlui Indi in on an Indian leseiaatiou 
a fedtial ciime, the Supicme Conit did nod 

the fan inteience is that the otleuilmg Indian shall belong 
to that 01 some othei tube” 

On the othei band, lu Indian does not lose his identity as 
such within the meaiung of fcdcial ciiminal juusdictional acts, 
eyen though he has iccoiaed an allotment of land, is not nndei 
the contiol oi immedinte suiieiaision of an Indian agent, and 
has become a iit'zen of the United Slates and of the state in 
which he lesides” j 


•Act of June 80, 18S4, 4 Stat 129 

■'4 Hoai 687 (1846) Accoiii Untttd Stales v Ragednie 27 Fed 
CAb No 16118 (C C Aik, 1847) , Fv Paite Moigan, 20 Fed 298 (D C 
W D Ark 18B3) , TVestmoretana \ Uiiitiil Statei 1B8 U S MB (1895) , 
Albertg v United Btatee, 162 U 8 499 (1896) (holding that a Negio 
does not by adoption into a tube bocomo an Indian) 

The same mle would aeem to apply to a white nun miiiled to an 
Indian woman and residing on a leseri ition At least it hia been held 
that a white man, maiiied to an Indian woman, ie”iding on a leseiva 
tion, and made a member of the tube in nation, Is not on Indian en 
titled to shaie in tubal funds or in the Ulotmint of Indi in lands Sed 
Bird y United States 208 U 8 76 (11)06) 

•Act of Fobmary 8, 1887, 24 Stat 889, 25 IT 8 C 931, et eeq 
0 Nagle y UmteS Statce, 191 Fed 141 (C C A 9 1011) 

^United Statei y Kagama, IIS U 8 875, SS8 (1886) And sea 

Oiapter 14, fn 9 

“ United States y Fljmn, 25 Fed Cas No 15124 (C C Mum 1870) , 
BoXlovoea y United States, 221 XT 8 dl7 (1911) , Unitea States V Kiga, 
126 Fed 879 (D C N D 1003) , Umted States y Oetostme, 21B U B 
278 (1909) , United States y Sutton, 215 U 8 201 (1900) Also see 
Chapter 8, sec 2C 


Within the meining of those vinous st itutes which though 
ilijilu ible to Indi ms do not di biie them, the eoints, in defining 
(lie sl.itns ot Indi ms oi iiiixeil Iiidi m and othei blood," have 
laigely lolliiweil the test 1 iid down in l/iiiUd Stntib i Bogei i,," 
to the I'lliit tint in iiidniduil to be' eoiisidc'ied an Indinu must 
not only hue some dcgiie of luduii blood but must m nildition 
be lOiogni/cil as an Indian In detei mining siuli i m ogiiitioii 
Ihe lollits line hcidod both leiogintioii bi the lube oi society 
ot Indians iiid lecogiution by Ibe Fodeial Gosoinmenl as 
e'xpicssed in tioi'v and slitule’* 

Thus 111 Undid 1 nii/gini' itwassiiel 

In detcimiiiuig as to what el iss hnlfbioeds belong, we 
niiy lotei, then, to the lieatmeiit and lef ogiiition the 
cxeeulne iiid politii il di p,iitnieiils of the gmciiimcnt 
lini iteoidod till 111 ' (P 150) 

Consideiing the lieilie's and stitntes in iigaid to half 
liietds, 1 iiiai say that thes iiciei have licen lusted as 
while people entitled to lights of Ameiican citiyenship 
Eiieeiil pioMsioii lus lioen nude toi them, — special lesei- 
i.ilions of land, speinl ippiopii itloiis of monee No 
sneh piovisioii has been inadi' toi my otbi i class It 
is well known to those who have Ined upon the tiontiei 
in Ameuca that, is a inle*, hiltbieeds oi mixed blood 
Indians line ii sided with the tubes to which their 
motheis belonged, tint tlicv haic, as a inlo, iiover found 
a welcome home with then white lelitnes, but wKh then 
Indinn kindiod II is lint jnst, then, that they should he 
classed is Tndi ms, .ind base ill of the lights of the 
Indian In 7 Op Attys Gen 710, it is said, ‘Hilt-bieed 
Tndniis no to bi Heated ns Induns, in all lespccts, so 
long IS they lel iin then tubal lolations” (P 3B2) 


'•The turn inixiil bloort Imllan" h-is beiu held to include not only 
tliosi of lull while 01 muiP tlinu liilf white blood, but e\eiy Indian 
baung aii iili ntifiable ndmitluic of wliiti blood, boweui small United 
States \ DitioitFiiit Vat Itanl 2 UP S 245 (1914) State y Sioolli, 
01 Wash 142 112 Pat 209 (1910) Foi i disiiwslon ot distinctions 
based on deains ot Indian blood tee Chaptci 9 see 8B(l)(a) 

"Supra, in 7 

"Numuoas tiiallefc, is will oa statutes, have leeogniaed Individual! 
ot mixed blood as Indians Treit> of Septemher 29, 1817, with the 
Wyiiidot and othei tube! 7 Stat 168, Treaty of October 6, 1818, with 
thi Mi'iiiii Inili ms 7 atnt 191 , Treitj of VUnUSt 4 J824, with the Sac 
iiid hiix Indians, 7 htat JJil Tieity of Novombei 16, 1824, with the 
Oiiapaw Indians 7 Stat 219 Tieity of Tune 2 1925 with the Osage 
Indians 7 Btal 240 Tiottty of Tune I 3825, with the Eanaos Indians 
7 Stat 245 Tionti of Vugnat 5 1820 with the Chippovnis 7 Stat 291 , 
Tieatv of Octobei 16, 1826 with thi Pottawatomie Indiana, 7 Stat 268, 
299 Tieati of Octobei 29, 1826 with the Miami Indians, 7 Stat 802, 
Tieaty of Angnst 1 1829 with the Winnebago Indiana 7 Stat 824 , 
Tieaty of Julj 16 1880 witb tlio Bionx Indians 7 Stat 880, Tieaty 
of Augnal 80 1891 with tho Ottawa Indians, 7 Stat 902 Tieaty of 
Septcinbei 16 1812 with the Winnebago Indiana, 7 btat 972, Tieaty 
of SepUmber 21 3882 with the Sac md Foi Indians, 7 Stat 874 
Treaty of Octobei 27 1812 with tho Pottawatomie Indians, 7 Stat 400 , 

Tieaty of Maich 28, 1886 with tho Ottawa and ntber Indians 7 Stat 

498, Tnntt ot July 29 1887, with the Chippewa Indiana, 7 Stat 887. 
Tieaty of Septembei 29, 1887, with the Bloui Indiana, 7 Stat 699, 
Tieaty of Novcrabei 1, 18dT with tho Winnebago Indiana, 7 Stat 545, 
Tieaty of October 4 1842, with the Chipptwa Indians, 7 Stat 592 , 

Tieaty of Octobei 18 1848, with the Menominee Indians, 9 Stat 052 , 

Tieaty of Match 16, 1864, with the Ottoe and Missonrla Indiana, 10 Stat 
1088 , Treaty ot Febinaiy 22, 1865, with the Chlppewn Indiana 10 Btat 
1369 , Treaty of Febiuaiy 27 1866, with the Winnebago Indiana, 10 Btat 
1174, Treaty of Se] tomhor 24, 3867, with the Pawnee Indiana, 11 Btat 
781, Treaty of Maich 32, 3858, with the Ponca Indians, 12 Stat 909, 
Tieaty of Septembei 20, 1866, with the Oaage Indians, 14 Slat 689 
Tieaty ot Octobei 14 1865, with the Cheyenne Indiana, 14 Stat 705 , 

Tieaty of March 21, 1866, with the Seminole Indiana, 11 Stat 7B6, 

Act of Apnl 27, 1816, 6 Btat 171 , Act of June 80, 1834, 4 Stat 740 , 

Act of Maich 2 1887, 6 Stat 680 , Act of June 5, 1872 17 Stat 226 , 

26 IT B C 479, 25 U S C 168 , Act of May 27, 1908, 86 Stat 812, 
26TJ B C 184, 28 D S C 41(24) 

In at least one treaty childien are descilhed aa iinaitcr blood Indiana 
Tieaty of Beplemhei 29, 1837, with the Wyandot and other tribes, 
7 Stat 168 

wiOS Fed 848 (C C Mont 1900) 



Lllh IJitLU 01- tMUVN hWV INDIVMS THE INUIiN COUNTB^ 


Plc^unlptnoU, a p<'i^n ipsirtnit. uiMiu i rchCi 

vitioii, ind iniollLa in i inln, is m Indnii loi iimposis of 
Icgisl itioii on feclenl cuinni.il imisdu tion''" II his Jiicii held" 
that an ludiMclu.il ol less thin iiiielnU Imliaii hlmid ciiiolled 
in i ti lilt* iiitl ucogni/od is in Iiidi m hv the tube is an Tiuli in 
Milhiii till Alt 111 Maiih t, I'Kl'l,” i xltiicliiik ledt i il pui'-dii turn 
to I ipe foinmilted hi out liidi in iniiisl iiiothti njihiii Ihi 
Imiits ol m riKliiii itseiMlioii BiUitiso, it has heoii hild™ 
that mi\td bloods -rtho iie idogiii/ia by the lubt is uicmlieis 
thtieof mi\ iiioiiLili Kline illotiiionts ot 1 iiitl> is Inili iiis 
111 Hiilhj i Uiiitfd Miifii/ Tvheie one tight h bloods wtii m 
Milled, llie lomt stittil tint thi iinsoiis nut “of suffluent 
Tilth 111 blood ft) sulist inliilly haiulitaii Ihun in the sluiggle foi 
existtiict," .iiitl held lint tbei neii Indnns iiid uoie Liilillid 
to ho om oiled is such 

CitizGiisUip Ills been thiiKil i peistm of h dt ubite and halt 
Indian bitiotl on tlie Ritnuid that such ui intlmdiiil is not a 
“white pel sun’ within the niciinng of that iihia-oi is used In 
the statute’* 

On the iiiicstitiii of tlie st itiis ol tiltspuiiR of white mil Indiin 
01 Nii'io ind Indnn paicnts Iheie nu iimflicling lints of 
nulhouli One holds to the tomintm 1 iw ihirtiine thil the off 
spang of fioc piienis assumes tht stilus ol the fittioi, the 
othei to the genenl liilml custom that the offspring assiiuies the 
Sts I us of the mofhci •* 

In the hisl talegon iie ihusioiis to the iffert tint the off 
spang of the union bctweui i while imn *' uid an hidun womiii 
Ol between i Negio*' ami in Indnn womm issiunc the stilus 
o± tilt father ind aie Ibeietou mil Inanns wilhin tho meiiimg 
of statutes etteniling oi doming fedoial Tuii'dicliim oici ciiniPb 
committed by in Iiitli ui ag ansi undhti Indi iii tiid theie aic 
holdiugs that whue n eliild is bom olf the lestii itmii ot a while 
fathoi and in Iiidi.in mothoi, he will uot b> letnimng lo the 
losoii ition, and iteinlng an allotment of land ns iii Indiiu be 
clnssod ns in Iiitlnu so as cithoi to exempt his piopeitv tiom 
elate tniahou tn to hung himself within the ciinunnl ]nusihc 
lioiinl si antes tplillng lo Indnins ” 

In /he second < itegoii we find many cases whith follow the 
nsunl iijbnl custom wboioin it is held tbit the offepimg of on 
Indian molliei and i while ox Negio fathei nssninc*s tho status of 
the niotliei Tleie igain the nllimatc aueslion of the status of 


« ramnvi /rmif/i V tinited fltaiTi, 151 P «. 50 (1S04) 

"VnUtd ^tntci V Oatdnet 180 Pod GW (D C P D Wis 1511) 
Accord Slot, i OamphUJ 5a Mum S84 55 N W 551 (1851) 

« 15 flial 1088 im 

'•87onn\ United StatfS 118 Fed 281 (C C Nib 1902) 

»ltI5 Pi a US (C C & D 1912) 

"/n leffouuHe fl FBd 256 (C C Ore 1880) fConstimng R S 1 071 ) 
“On liltwl power oTpr ditermliislion of membetsbip see Chapter 7, 
HCC 4 

-iJOi Paite RovnoUn, 20 Pid Cis No 11715 (D C W D Aik, 
1870) 

‘r;wi/,a R/fffeei ITnia 42 Fed S20 (0 C 8 D Cal 1890) 

*Umlai States y ffKfOini 110 Fed b05 (P < Mont 1001) His* 
Plinptei 1 1 sec 4 

-»rTMi/«l Matts T Hameu 55 Peil 4S7 (P O -WhsIi 1500) 8oe 
Cbnptei 18 

I In UhUpH Mate- v Enrqins 101 Foil StS 552 (P C Mont 1500) 
it wis bold lint one boin of i wliiti talliei inrl nii Indiui innthei and 
who wns R reeognirnd memlicr of the tiibi of Indians in which Ins mothei 
belonged was not eabjcit to taxation under the taws of the state in which 
ho leelded In Ti^tta i Vnitctt Slate- 245 BVd 411 (C C A 8 1017) 
the d ingbtei ot a hnlf to three tmiitlis blood Chippewa woman md a 
white itmn was held to be by blood a membei of the Fond du Lac Band 
of Chippewas of Lake Supetioi the eonit theiebY oveimllng the action 
of (be ropartmont of Indian Aff.ms in lefoBuig enrollment and allotment 
to the daughter And in AlhtrtV i United Btatei 182 P S 405 (1800) 
the eonrt held that an ihegitinialr child, bom ol an Indian man and a 
colotPd womoii, takes the etatns ot Its moihei and is therefore not an 
Indlon 


till iiidiyiilual will ilcucntl on liis in his motbei’s lecogmtion as 
in Indnn by the tube In this conned ion the language ol the 
imil in Waldicw i Vniltil Sinus'" niiy lie noted 

• ♦ In (hispiocicding tho couit has been infoimcd as 

lo (111 usage's and customs of the diffeienl tiibos of the 
fsioux N illon, mil has touiid ns i fact that the common law 
does not obtiin among said lubes, as to dotciminiug the 
1 ue lo H'lnih (he clnldieii of a white mnn, m tilled to an 
Iiidinn wiimm. belong, hut that, according to the usages 
and customs of siiil tubes, (he chUdicn ot a white man 
inaiucd 10 m Indian woman take the ince oi nationality 
of the mothei 

* !■ ■' The United States hate nmci, so tni as legis 

litiim Is toiiocined leeogmzi’il tin teoliniial inle of the 
coitiiuoii It-W lu icfcit'Ticf to the childicn bom of a Tvliite 
tathei mil dll Indian molhei In 1807 Congioss in the 
ludiin ippiopiintion act of lhal icii (Act June 7, 1807, 
e 3, 10 Slat 0()) deiliiMl 


“That nil ehildicn, boin of a m linage bcictofoie 
solomiii/ed between a white man and an Indian woman 
hr blood and not by adoption, wheie sud Indian 
woman is at this time, oi was at the time of hei death, 
lecognired by the tube, shill have the same lights 
and pimle«(cs to the piopeity of tlie tube to whiih 
the mothei belongs oi lielonged at the time of hri 
death by blood, as any otbii memboi of the tube, and 
no puor act of Congiess sli ill be constiued ns to debai 
such child ot such nglils” 


In navisoii V Gibson *16 Fed WH, 1 C 0 A 545, the 
Ciicuit Court of Appeals of this cucuit said 

“It IS common knowliilge, of which tho coin I should 
like inditnl knowledge, th.it the domestic lelitions 
of Ihe Indians of tins eonntiv hate nmei been legu 
litecl by the common law of Rngland and that that 
law IS not adapted to the habits, customs, and man 
ners of the Indians ” 


The com! Ins consicleietl the cases tiled by counsel tor 
defendants whciein, upon ceitam facts, iioisoiis wen* 
hold not lo be Indians, but these lases citUei seek to 
invoke wlnt they say wis Ihc coinmun liw, oi me m 
cuminal pioieedirigs These cases, so fii is they seek 
lo invoke the common law to the Indians, aie not fol 
lowed, foi icnsons heiem stated, and, so fai as they sock 
to coustiue tummal sintiiles, aie inapplicable as theio is 
n wide distinction to be made between the const mcl ion 
of a cuminal statute and a contract between a tube of 
Indians and the United States (Pp 415-420 ) 


Thai, howeiei, eien with lefcienco to sl.ilufes on fedeial 
cininunl inusdiction, tlie child ol an Indian mothei ma\ assume 
liei stains is home out by the decision of the cnuit m Vmtid 
States v Sandei s “ 


Likewise, it has been held ■" that the cluld of a white father 
and an Inibaa motliei, abandoned by the falhei and residing m 
tubal lelalionship with the mothei is an Indian witlun the 
meaning of a statute dcflnmg Ihc offense of selling liquor to 
Indians 


In the toiegoiug disiussion notice has been Liken with but a 
single exception only of those stitntes whetein no definition of 
the woid “Indian" was attempted 
Although Oongiess has elassifled Indians foi vai ions pailionlai 
I pniposes, il has uci ei Imd down a eUssifleahon and eithei speci- 
fied Ol implied (hal indniduals not falling within the classiflcn- 
lion weie iio( Indians In ynuous enactments clnssihealiou has 


•*141 Ttfl 411 (C C S D 1506) , see niBn Siaiir Mhced Blood 20 Op 
A G 711 (1804) 

-•27Fifl C’as No 16220 (C C Aik 1847) Of 3x Paite Pin 5<) F 2il 
28 (C C A 7 1088) (holding dial the child of an Indlnu mothei and a 
half blood fothei who lives on the leservxtion and is recngnirid as an 
Indian, Is on Indian within fediral mlimiiBl Junsdlctional stalutis) 

» Part da V Unitei States, 110 Fed 042 (C C 4. 8, 1901) Accoid 
HoUeitv United States, ZaSV 8 768 (1981) 



INDIAN COTTNTKY 


5 


bcHMi bisKl piim.mh iiikhi fbt picsume ot soiiu uiinidim ol 
Iiidi 111 lilooil Tbns, llu Iiiclnu AiiiiKixiiidliim Act (il Mi\ iT 
197 S," pi ox iclos 

^(> ii)])io])ii 1(1011 LMipl aiiptopii itioiis m ulp piiisiiaiil 
to luMlies, shall be ustd lo tdncale (hildien ol kss (ban 
one lorn th hull 111 blood ' ' 

Foi till' puiijosu ot foidiolliiiR (he ti ilhc in Iiquoi with tlic 
Iiidi ms C’oiigK ss h is classified Indians undei the “ch uge ot diiv 
Induu sniiiiiideudent oi igonl By n litei act" tlu clissi 
li< ilion w IS chinged to include “anx ludi.in to whom illotmoiil 
ot 1 iiid h IS been in ide xxhile the (lUe to the s inic sh ill be held 
m tiust In (ho (loxominent’ oi “anx Indian i xxaid of the (lox 
miiiuid uiuhi (liiigool un Indi in suiM'i inteiideut oi igeiit oi 
‘ iiix Indi 111, iiif hiding mixed bloods, oxti whom (ho (Toxoiniiieut, 
thioiigh its depiitiiioiits, exeidses gii luli iiiship ’ This ells'.! 
tuition is poihaps is biuad as anx that max bo found m ton 
giessional oiiictmcut, extending is it does to ill mixed bloods 
pioxidiiifi onlx" that they bo consideied is xx uds ol tin 
gox eiiiment ■" 

Vauous special acts itlaling to teitaiu tubes bxxe pioxided 
loi llie lomoxal ot lestiictions on ihcnation tiom lands of the 
meiiibeis ol the tube ot less than one halt Indi in blood Othei 
lels haxe used the teim ‘ mixed blood ’ *" 

In (he Act ot Miidi 4, 19dl, ' lelatuig to tbe Fasti m Baud ot 
Oheioki'i's ot Noith CaioUua, Congioss stateb 

' ' * Tint thcieaitu no iieisim ol less thin one 

six(ocn(h dc'gree oi said Fasteiu Gbeiokee Indi in blood 
shall ho leeognuid as entitled to inx lights xvith the 
Eusteiu Band of Oheiokee Indians exeejit bv inbeiilinei 
tiom i dieexsed memboi oi mtmbeis ' ' (1* 

1518) 

Oongie&s had iiioxiouslv leeogni/ed Iiiduns ol loss than this 
degiee of blood foi in the Act of June 4, 1024,* it pioxided 

That any membii of said h lud xvhose dtgiee ot Tiiduin 
blood IS less th.in one-sixtecnth maj, in the discietion ot 
(he heiietaix of luteiioi, be paid a cash equix dent in 
hen of ui allotment of land (P 379 ) 


■“ (0 &tnt 'i(i4 21) D S C 207 
’ Act of Tall 21 1892 27 fttat 280, 2et 
" Act nr Tummy XO, 1S07, 29 Slat X06 Sea Chaiitui 17 
“Ful a (liSLUSsion of waidRhip see Cbiptei 8, see 9 
"Act ol Mix 27 1008, 35 (stat 812 (Fiyo ayilUed Tubes) Att of 
Much 8, 1021 41 Btat 1249 (O age) 

« Vet of Jane 21, l«0b 84 SUt 808 , Act ot March t, 1907, dl Stat 
10J4 

"46 btat 1918 
•» 43 Slot d6b 


A leicih st itutoix ditiiiidmi of m Indian is that contained in 
till riidiaii Ueoig iiiiy ition Vi ( " wliuh in seilion 10 piovides 

Till (Hill Indi 111 IS nail in this Ail shill inilnde ill 
]i( isoiis ol liiili 111 dt siLiit xxhu uememlKisol inx lecog 
iii/cd Inihin tube mm iindii Fodei il juiisdietiun, and all 
ppisoiis xxho lie disiendaiils ot such mcmlieis xxho weie, 
on June J, 19 14, it siding xxiUiin the pieseiit Ixoundaiios ot 
inx Tiuhaii icsiix itiiiii, ind shall luithoi include all olhei 
piisiins ot one hilt oi mine luihau blood Foi the iim- 
po IS Ilf tills Act, Hskimos and oLhei alioiiginal iieopUs 
ot At isk 1 sh ill he consideied Indi ins “ (.1* 088 ) 

In this let as 111 the ioicgoing vets, the dehnition of “Indian" is 
limited ill Its loiinotatioM to the pm poses of the legist ilion 

Vpiil liom stitute, llu idininistiatixc ageiicits ot the Fedcial 
(-roxeiiiment doiliiig xxith Indi ni attaiis cominonlj coiisidei a 
pel sou xxho IS of liidi in blond vinl a nienibei of i lube, legvidless 
ol degi ce ot blood, in Indi in " 

Thus the Tiidiaii Bixx iiid Uidii Ilegulvtions ippiovcd bj the 
yccictaix ol the liiteiioi on Noxendiei 27, lOdl,* fontim the 
piovision 

Foi Ihx jiiii pose ot 1 1ll onloici inoiil ot the iigul.itions in 
this pul, ail Indian shill be detun'd (0 lie any peisou ol 
Indi in ih scent xxho is i nicmhei of vnx icrognized Indian 
tiilie noxx undei Federal luiisdictioii ■* 

Tills definition exemplifiis the idea that in dealing willi 
Indians the Fedeial Qoxi inmcut is dealing piimiiily not with 
i paiticnlai lace as such hut xxith luembeis of coitaiii social- 
liolilicd giouiis loxxiUils xxhiih the Fedeial Goxeiniiiuil 'ns 
assnmid siiecial i esiMiusibditics 


" Vet ol June 18 1 934 tb Btat 934 25 U S C 481, rl MJ 
“t'oi tuithcT (liliiuiuiiis ol Aiiskui nitixcs aa Indians sic Chapter 
21, eo< 1 

alien, too hoxrixoi oni fliids adiiunixtiatiyc legnlihons xxhich 
ilossity Indi ms accuidlng to lilood auuntum foi piiticuloi pniposcB 
Jbns bx Sxcculixo oidei ol lauuux il 1019 Indiina ol one fourth oi 
moil Indian blood xxiio cxoniptid inbofoi as positions in the Bnrean 
of Indlin VtfxuB xxcie concciiud liom Cixll Bcivicc czaroinatiou Bee 
rbnptoi b, SIC 4B(2) On the otbn band legnlatloiiB concerning the 
idmission ot ludiiDs into Indian liospitalb and sanitorii pioxlde that 


962 I'lisoub xyho lie In need of bospitnlisilion and who are 
iinollid Indixns ictoKiii/ed luembeis ot a tiil>o, ind xyho aie 
unable In proyide such hospiiali/ lUon fioni then own fnnds, 
may be iilmithd to such instltiitinns 


S54 Picfpiiiice slionld he tixcn In those ol 
ol Induu blood * * * 


(26 U F B 85 2 and 86 4) 
‘ 23 C F H 101 2 


higbci dcgiiP 


SECTION 3 INDIAN COUNTRY 


Although the term “Indian couutiy" has been need m man} 
senses, it m ij pcibaps be most usefully defined as countiy yyvthm 
whicli Indian laws and customs and fedeial laws relatmg to 
Indians ue geneially axiplicablc The phvase "gcneinlly appli- 
cable’’ IS used because foi ceitam purposes tubal law and 
custom and federal law aelatvng to Inchaus have i vahdily 
legoidless of locahty Thub, foi example, Gongiess has made 
it a aime lo sell hqnoi to Indians anywhoie m the United 
States,” and the status which an Indian acquucs by tubal 
custom niaiiiage will genoinlly bo lecognized in aU paits of 
the United States" 

The gieatei pait, hoxyeyer, of the body of fedeial Indian law 
and tubal law apphes only to ceitain aieis which have a pecnhai 


“ Act of July 28, 1892 27 Slat 280, os amended by Act of June 19, 
1938, 52 Stat 090, 26 D S C 241 And see Caiipter 17, sec 8 

VXS4 I D 89 (1932) and see B A Blown, The Indian Pioblem and 
tbe Law (1980) 89 Yale L J 807, 816 Bee also Chapter 7, sec 5 


1 elation to the Indians md which in (heu totality eompuse the 
Indian countiy 

The Indian lonntiy at any paiticnlai lime must be viexved 
with lefeience to the cxistmg body of fedei.il and tubal law 
Until 1817 it is countiy within which the ciiminal laws of the 
United States aie not geneially apphi.iblc, so that ciimes ui 
Indian countiy by whites against xxlules, oi by Indi ins, aie not 
cognizable m stale oi fodeial eouits,* niiy inoio than ciimes 
oommilted on the soil of Oiuadn oi Mexico Tieaties defined the 
hmmdaiies between the Dmted StaLes, oi the sepaiate states, 


*"nndai the Act of July 22. 1790, 1 Stat 187, fedeial imudlctlon was 
extended ovei any ciimc cniiunitted by v citiain oi inhibilant of the 
TTuiled States agiinst the person oi pioperty of nul fiiendlx Indian In 
nny town, settlemeint, oi teirltoiy belonging lo any nation ot tribe of 
Indians Slnco (be act specified that it xvis to be in feme only for 2 
years, 11 wan snpeiscded by the Act of Much 1, 1703, 1 Stat 320, wUch 
extended fedeial Juiisdiction as lieloie On criminal Juusdiction sec 
Chaplet 18 
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'LIIE mUl 01- INDIAN D^^V INDIANS AND Ttlt INDIAN COlINTKV 


ind the tciiiluiiL"! of the -v iiions Iiidi ii) tiibos lu iiiUous" 
Within thcv* tdiitoiKs tho Iiidi uj tiilios oi inliojis liicl not 
onh tiiU jtmsdKfiKii cnci lh<ii m\ii <iti/i*iis, Inil the siiiii 
jiiiis<hi,(ioii <.\«i dliiiiis ol- till Uiutcd atitis till! iiij olhei 
imwei imglil 1 imIu1I\ pmkim omi uiiifii iiiN Uotu ttie Dmitd 
Stfiio*. *' TiPit 11 s botw een tliu UiuIliI St itis .uirt \ uions liihos 
(uniinouh stiimhiti (1 that (.itimis of the Uuitiil States -nitliui 
Uic tPiiitiiM (It llio linlian nations wcie to lie snbji-ct to tlii 
laws of lliosp nitioiis'*’ 

It IS iginisl tills ligil b ickniimiKl tint Hip lust ligislitnel 
(lenniliOiis niusl bu inidpistoinl As ('uh as TiiD J2, 1700, j 
Cmigic sv, used lliu cMiiissiou liicli in conntiv" in the hist ti uIc 
iiid iiitenoui-^ ift, iiijiaiPiith with the nitnmug ot coimtis 
liplouffiiig to thi Dull Ills, oKiipiod b\ them, null to which the 
GuiciuJiiPiit H‘ro8iii/('(l tliPiii IS haniiR souk kind of iiihl lud 
title 111 llii Vil ot 'U.iuli 1, 1701,'’ Iiidi in loiinlir and Indian ] 
tciiiton weie used st iiom mously 

The All of ari> 10, IT'lb" (.(intiiiied the flist statulon dtluii 
ilttiou of IiifUaii loimtit, fl-smg, ucouling to the then existing | 
lieatic'i, the bonudiu line between Iinliau conntiv and the 
United St ites lu tins net, as in those which followed it, the 
teim “Indian (ouuli-v" is nsed ts descuptive ol the conntii I 
within the hound ny hues o± the Indian lubes In 1709,“ ‘ind | 
again in 1802'* the bound tf\ ot Indiin conidit w is ledeflned 
by Congiess to conloim with new tieaties In eich luslauee it I 
was piuvided that a citizen ot inhabitant of the United States 
committing i riuno ngaiiist n fiiendlv Iiicluiu oi Ineli ins within ! 
Indian coiinti> should be suhiect to the jniisdietiou ot the fed 
Dial couit” In both of these nets the woids “Indiin coimtiv” 
and “Indian temtory” aie nsod sjiionymoualt ** 


“Troati of Jamnij 21 T7SB with tbo Winndol Deliwiie Chippiwa 
wd Ottawa Nations, 7 St it lO Trcitv ot No\enil)ti 28 J7S'i with the 

Chotnbees 7 Stat 18 Tieah of Jinwan 3 1780 with tin Chootiw 

Nation, 7 Stnt 21 Ticatjr of Tinuuj 10 178o with the Ohickisiw 
Nation 7 Stot 24 'Treiiy of Tmuny 9, 1780, with the Itiaudol Dela 
wue Ottawa, Chlpp-iwa Pattawittliua and Sic Nations 7 8tit 28, 
Tieaty of ingust 7, 1790, with the CiooK Natwiii, 7 Stat SI, Troaty of 
TdIj 2, 1791 with Iht Cbnokeo Nation 7 Stat 89 OViniy of Ananst 
}, 1799 with the Wvindoth Diliwaus Shawiuops Otliwas Chipewas 
Pnlawnlimes Miamia Eel niyei Wieas Kiekipoos, PmkisUiws, and 
Eashastdas, 7 St it 49 Irtity of October 2 1708, with the Cheiokofl 

Nntlon 7 8tit 02, Tieaty ot Dccembor 17 1901, with the Clmctnw 

Nition, 7 Stat 06 , Tieati of Ostoliei 17 1802, with the Choctaw Nition 
7 Stat 73, Tieatr of Novemboi 9, 180* with the Sic and Pot, 7 Stat 
84, Treaty iif Tub 4 1809 with the Wjnndot Otliwa Chippawn Mnn 
8M! and nelawaie Snawaiioc and Pottawatun-i Nationa, 7 Stnt 87 Flee 
also Chaptei 9 sees 9A(2) I At I) 

It Is Interesting to note in this connection that soma of the early 
Tiade ind Intoicourse Acts coutamod a provision requinng a cilisen oi 
inhabitant of the United Staten to aiqiuie a passport hefoie going into 
the country seemed hi liuaty to the Indnna Act of May 19 1700 

1 Stat 469, Act of March i 1799, I St it 749 , Act of Maich 80 1802 

2 Stat H9 The proiislon was modified m Ihe Act of Jnno 10 18di, 4 
Stat 729 10 as not to applj to cltireni of the United Stntei See Chap 
la 8, sec 3A(8) , Chapter 4, sec 6 

i“Tieaty of Januaiy 21 1T88 with the Wiandot Delawaie Chip 
pawa, and Ottawa Nationi 7 Stat 10 , Tii ati of November 28 1788, with 
the Cheiokaes 7 Stat 18 , Treaty of TanOaiy 8 178b with the Choctaw 
Nation, 7 Stat 21, Tientr of Januaiy 10, 1786, with the Chickasaw 
Nation, 7 Stat 2t, Treaty of Tanniiy 91, 1780, with the Bhawanoe No 
tlon 7 Stat 20 , Treaty of Tannaiv 9 1799, with the 'Wjandot Dilawiuc 
Ottawa Chlppawa P ittnwattima, and Sac Nations 7 feint 28, Treaty 
of August 7, 1700, with the Oicel Nation, 7 Stnt 81! Treaty of July 8 
17M with the Chmokeo Nation 7 fertt 89 , Treaty of Angtwt S, 1709 
with the Wyaiidoti, Delawarci, Shawanoei, Ottawas, CBiipowas, Puia 
waUmci Miamii, Hel Eiyer, Weea'a, Elckapooi, Plankashaws, and 
jEaaknskias, 7 Stnt 49 
“ 1 Stnt 187 

■ 1 Stat 829, similarly in the Act of March B, 1799, 1 Stat 748, and 
In Act of March 30, 1802, 2 Stat 189 
w 1 Stat 409 

"Act of March 8, 1799, 1 Slat 748 
■Act ol Maich 80 1802, 2 Stat 180 

•* Foi a latei meaning of the term “Indian teirltoiy" see Chapter 28 


The iiitomeuKiKc oJ i luiiloiy iii which white despendos 
(iiiilil t‘ i ipi Ihi iiim id sl lU met tcdeial law made itsoU lelt 
in till \i I ot AI 111 li I 1 S 17 , w bn li f ilendtd Itdei il liw to covei 
Hums ( oiiiniitti d In 111 Indiin oi wdnte pcisou witliiii duj 
town, rtisliict, in teiiiton bibmuiug to am u.ition oi tube ot 
Tmliaiis, subjert, howiaoi. It) tbi hniildtiou Ihit the act should 
not be foiistiueil to evleml tii iii olfoiisL by one Indian against 
iijothei Iiiili.ui wilhiii inv Indim houndaiv 

Indiin cimiitiv in all these stilutes is teiiitoiy, whoievei 
situ lied, within wliiih tub il 1 iw is ginei illy .ippUcable, fed 
ei il law IS aiHihc ible only in sixciil c iscs designated by sfatiito, 
iiid si iti l.iw is iiol ipiiln ible at ill This conception ot tbe 
Indian eoiiutiy uflwts i situilum which Iliitl-> its conutoipiit 
ill mteiii itimiil liw in tin t ise oi newly uaniiod teuitonis, 
wheie tlie Tins ol Ihosp leitiloiies loiitiiine in fmee until 
leiM ikd Ol iiiinli/iod by Ibe nen stniicign Wo find tint Con 
giess, when eillid lUion to deliiie liiduii fonntiy in the Act of 
Tune HI, 1834,* sad 

) ' That ,ill that iiait ol the Umtial States y\isL of 

thi Mississippi uitl not willmi the slates of Missonii 
111(1 lionisniia, oi the kiiiloiy ol Aik.ins,ys, and, also, 
that put ot the United States cist of the Mississippi 
mil, iiid not witluii ini state to yyhicli the Indiiu Dtle 
has not hem es-fiJiMiiisIieil, toi the imiimses ot this let, 
hi liken and deemed to be the Iiuliiii eoimtiy 

Whcthei Indiui leseiy ilnms witbiii the e-stoiioi bonndancs 
of a stale bnt e\emptc<l hj tie ity oi statute fiom st ite juiisiht 
lion weic niLlnded yyilhiu the foiegoiug dislinclioii is a question 
not fiec tiom doubt" Suili donhls, hoyyivci, yveie lesolvod by 
y belli s of jiidifial decisions iiid by Ibe lailiue to include set 
tion 1 of till Alt of 1814” in the Revised Statutes theioby 
xope iliiig it * 

No subseipieiit stilnloiy rtefiiiilion of ludiin count iv apiH'aib, 
thongh foi pmposos of dcfming todei.il ciiiuiiial imisdictiou 
lelcience is made in unmeious lets'® to “Indian couiiUy ” 


■ 9 Stat 889 

"4 Stnt 729 In the repnil of the Committee of Indian Affalii to the 
Iloasr of Ecpiesentntiyi 1 Loiicunbig among othiii this act we find the 
follimmg inteiistlng lommintaiT lugfei stinj, a bails foi the definition 
ot Indian eounlry ii Ihmin conlimed 

The Tntlian louatii/ s * • will inclode ill the tcrijtory ot 

the United fetatoi west of tin Slimssippi, not within Loulauna 
Missoaii niifl ilk ms IS, uiil those pnitiiins iiitot lli it iiver ind 
not wllhin the limits ot any fetal e to whiih the Indian title lb 

not eTbngmslted The Southiin Indl: — * — 

It Most of them “■ — ' *" 




not embiacod within 

emigrate To nil their landb 

with the BTception of tliosi of a put of a single trllx, the Indian 
title has biui PTtnigniihed and the bUtei In which the Indians 
ot tint eTceptod tr-' - ' — 


K iciiiain have extended their Inwe ovei H 


Thu act is intended to appli to the whole Indian country ni 
dcilneil In the fit it soclion On the west side of the Miailbiippl 
It & limits cm only Ik ch inged bi “ ’ ■“ 

bide ol that iiyei it wUl conlinue 
of conntiy not wiihiii any ‘ ' 


not bi eztmgmshrd 
Indian Utlc *■“ 


I emhiicp only ^hosc lecbons 

„ which the Indian title, ahall 

9 he ifTicI of the eTbngiilihmcDt of thi 
poiUnn of It will be the cTcluilon of such 


m the Indian conntiv The Umiti ot the Indmn countiy 

yiin thus he rindiied it all timei obvious and certain By ihe 
intiicomsi act of 1S02 thi bnumlaiy of the Indian conntiy 


, j 1 ihoso tientlei it 

difflcnlt to nstertam what at any tdien piiiod 
or extent ot the ludi in counti y (P 10 ) 


I Dme by tieaties 
■' now lomewhat 
the houndaiy 


H Hept No 474, 2Sd Cong let lesi , vnl 4, May 20 1884 

"It was eaily held that hindi m tcriltoiuil status to which Indian 
title had not been extinguiihed and which wiie exempted by tieatj or 
btatute finm state joalsdictlon lernmn Indian countiy within the meaning 
of the 1884 Act notwithstanding the admitiion of the state Into the 
Union United States V Btidlenian, 7 Fed 804 (D C Ore 1881) 

"4 Stat 720 

"E B ylCOa, Domiaiyy United. States, 228 U S 248, 268 (1913) 
“Act of March 27, 1SB4, 10 Stat 260, 270, Act of Febiuory 18, 187S 
18 Stat 316 818 B S { 2140, 2B U S C 218 Foi itatates making it 
a etinunal offense to Introduce liquor into “Indian country" see Chapter 
17, sec 8 
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Nolwilhst niiUiiB tlH lepp il of spi Lum 1 of tin \(t of 1S81,‘‘ llip 
Ruin imp wlii n ciIIpiI iii>oii to {Ipteiuniip vrhclhei coil tin 

l.inil ^ IS luiliiii rmiiitn, ippliofl in i nnmbci of instnnics the 
(Ipliiiition unit iiMPil Ihoieiu ‘ 

The Inst c.isp" to icach the Suiiitmc Comt ittci the lopoil of 
section 1 ot the 1834 act inioliod the legaliti ol the sei/iup ot 
liqnoi bv 1 imlilii> offacei uiidci the inthoiitv contained in the 
Act ol 1834, as imetided bj the Ai t ot 18b4 The let, iliti of the 
scn^iie deiieuded on whothei oi nor it w is mide in Indian 
eouiitn, the locus heuig at i fioint within the teiiitoiv ot Dakota 
In an uiiusiinl opinion the Gouit, pc/ Mi Jnsticp Millci, mule 
the following obseiintions 

Notwithstimling the immense eh iiiges wdiiih h iie sinre 
taken pi lee in the i ist logiou coioied b\ the act ot 18-11, 
by the e\tiugiiishuient ot Indi in titles, the eicatimi of 
States and the foimalioii of teiiitoiial govciiiiuiMits, Ooii 
gitss his not thought it noeessiii to make am new doh 
nition ol ludi in eountii let duiiiig all this time a Uige 
bodA ol laws h is belli m oMsteiice, whose ofiei ition was 
eonliucd to the Iiidnn conntiv, whateioi tint iiiav be 
And lupu h n o bi en punished b\ death, hi tine, iiid bi 
iinpusonnient ot wliieb the louits who so fiunislied them 
hul no uuisdiction, it the offinees wete not eommitted in 
the Indian (ouuli} as csl iblislicrl bv liw These fads 
.iffoid the stioiige'st piesnniption that the Coiigiess of the 
United Stilus, ind the judges who admiiiisteicd those 
liws, must hise found in the dthnilioii of Iiuhaii countiy, 
111 (ho let of 1834, such in aibipt.ibilitj to the alteicd eii 
(iiuistniecs of what w is Him Indian coimtit as to enable 
them to isceitiin whit it was at am tune since then 
(P 207) 

Allei analiziiig the definition as contained m section 1 of the 
Ih'M Act the (louil tuitliei said 

I i ♦ it the section be loid as desciibiiig lands west 
ot the Mississippi, outside of the States of Louisiana and 
Missouii, and ot the Toriiloij of Aikansas, uid lands east 
of the Mississnipi not ini hided ui any State, but lands 
alone to which the Indi in title has not been extiiignislied, 
we bate a desciiptioii of the Indian countiy which was 
good then, and wbiih is good now, and which is capable ot 
easy application it aiij time 

It follows fiom this tliat all the countiy desciibed hi 
the act of 1834 as Indian countiy lemains Indiiii conntiv 
so long as the Induiis letaiii then oiigiuil title to the 
soil, and ceases to be Indian countiy wheueier they lose 
that title, m the ibsence of any difteuent piovision by 
tieaty oi by act ot Congioss (Pp 208-209 ) 

In following the Bates decision, the conits have held that icsci 
vatiou lands to which Indian title has not been extmgmshed 
come within the defmition of Indwu countiy as contained in tlie 
1834 Act, whethei situated within a tei ntoiy ** oi state “• 

Oidinaiily, Indian title Is e-rtinguished by cession uiidei 
treaty or act ot Congioss, and the land teases to be Indian conn 
tiy when the cession becomes effective" Wheie the land, how 
eaei, is held by the United States m tiust, to be sold foi the 

®4 Stat 729, 788 

• Jiatet V Olatk 95 U S 204 (1877) , JJ® Pa/te Otoie Dog, 109 U B 
660 (L8SS) , United Btatts v LcBHs 121 U S 278 (1887) , Olabrmont ^ 
United States, 220 V & 561 (1912) 

«« Botei V Olark, 96 U S 204 (1887) 

UB® Parte (how Dog 109 U B 660 (1888) 

“Pnifcif Stales V LeBtis 121 tl S 278 (1887) Of Untied States T 
Forty Three QaUoni oj Whisl ey, 108 0 S 491 (1888) (bolding that, by 
statute ceded Indian lands maj iimam Indian conntiy foi the pnipoae 
of ontoidng fedeial honor lam) , Olai/mont v Urated Stairs, 221 TI B 
>161 (1912) , Dtck V Untied States 208 IT S 840 (1908) 

“UnWed Slates v La Plant, 200 Fed 92 (D G S D 1911) (holding 
that land held under “more ooonpnncy” teased to be Indian resermtlon 
land when ceded, even before sale to pilvate partlea) , United States v 
Uyiis, 200 Fed 887 (C C A 8, 1918) 


beiicfil ol the Indian fuhp, the couils hate held th.it it lemnms 
‘Indian laud until icliially sold'' 

Thetiist iiiipoilaiit ovteiision of the lule l.iid dow'ii in the Bates 
1 ISP iMiuiied in 1013 in Hip t ist* ot Do/i/i(Jlu a Unite 0 States,'" 
which iiiaohtil the inustioii of whethei Hie jinisdiition of the 
Iniitt'd States ixtmdid to the eiimp ot muidei eommitted on an 
ps.otutiae oidt'i Indian lesciaatnm In holding that tedeial 
(iiimiiil law was ippluable>, the Couil said 

It IS euulcuded loi jil luititf m eiioi that the leim 
‘Iiidiiu toimlia ’ IS eoiiliiipd to lands to which the Indians 
i Pt nil tliiui Ol igm It 1 jght ot possi ssiou, and is not appli 
(able to those set aput is m Inili m ipseiiatiou out of 
the iiiiblK domain, ind not pioaiously oieiipied bv tlie 
Indians 

In 1 he Iiiili 111 Diteii oni so Act of J uiie 30, 1834, 
4 St It 720, e 101, the tnst section detnied Hu Indian 
eonutij” toi the pniposus of th it let But this section 
wao not loeiiacted in the Re Msec! Stitutes, and it wis 
Iheietoio lepc lied bj ^ jCOb, Rev Slat Espaite OioioDog, 
109 U S 6ih, 001, liiitltd Htatci v U Bus. 121 U S 278, 
2S0, VleiiimoHt v hmie d State,, 226 U S 661, 657 Uiidui 
tliese decisions thp dehiiition is contained in the act of 
1834 may still “be leftiiert to iii counoetioii with Hie pio- 
MSiuiis ol Its oiigiuil eou1e\t that leiuuii lu toiee, and 
miy be eousiclcied in eoniiectiou with the changes which 
hiae tikcn place m cmi situ iLion, with i view ot detei 
milling tioui tune to time what must be legaided ns 
Indi III countiy wbeie it is spoken of in the statutes” 
With leteieuee to eouutij tbit was foimcily subject to 
the Indian occupancy, the eases cited furnish a ciitei ion 
toi detcimiuiug wdiat is “Indian countiy" But “the 
rhinges aaliirh hue taken place in ciui situation” me so 
miiucious and so miHuiiil, that the team cannot now be 
eonfiued to laud loimeily held by Um Indians, and to 
which then title leuiuns uncxtingmslied And, in oui 
judgment, nolhmg can moic ippiupiiately be deemed 
“liiduiu countiy,” within the mcaumg of those piovisions 
ol the Reaised Stalnles that icl.ito to the legulation of 
the Inch ms ind Uie gojoinment of the Indian countiy, 
Hnn a tiact ot land th it, being a p ut of the public domain, 
IS Inwlully set apait as an Indian leseivation (P 268- 
209 ) 

In the sime yen, the Supieme Comt m the case of United 
Slates y Sandoval'" held thit the lands of the Pueblo Indians 
come within the definition of Indian countiy toi the piupose of 
fedeial Iiqnoi legulition The Pueblo lauds were not, strictly 
speikmg, a loseivation, but wcic lands held by communal owiiei- 
ship 111 fee simple It would seem that the toim Indian country 
IS apphed to the Pueblos means any lands occupied by "dis- 
tinctly Indian communities” iccognued and tieatcd by the Gov- 
eiiuucnt as “dependent conimumtioo” entitled to its piotechon™ 

The foiegomg decisions aie eouceined with lands m tiibal 
lennie While the Rupieme Comt m the Donnelly paao dim- 
mated the necessity foi oiigmal tiibal title as a condition to 
the appheahon of fcdeinl ciiminal law, it failed to considei the 
diiplicabiht] of the categoiy of Indian countiy to the mdividual 
Indian holdings 

Undei the pioetiee of aUottmg lauds in seieialty to mdi- 
vidual Indians, title to the allotted land was held in tiust by the 
(Joveinment foi the benefit of the allottee, oi vested in the 

•'Arh Sheep Oo v Unitril States, 262 U 9 159 (1920), KPg 250 Fed 
601 (0 C A 0 1018), and 254 Fed 59 (C C A 0, 1018) And see 
Chapter 16, sec 21 

"228 IT B 248 (1913) Accoid P/onovost r United Stater, 282 
U B 187 (1014) ("An Indian leaenahon la Indian countiy’ ) 

"281 U 8 28 (1918) 

" For a fuller discusaion of this caM seo Chapter 20, bee 4 In bolding 
that Juiiadlcbon to punish the offenae of laicency committed within 
a Pueblo icalflefl m the Federal Qovainment, the Comt defined Indian 
country ai> "any nnceded lands owned oi occupied by in Indian nation 
Ol tube of Indiana " Vmted Slates v Ohavee, 200 U B 867 (1088) 



THE EIELD OP tNDl \N LAW INDIANb AND TILE INDIAN COUIsrTBT 


.illoHie tuhjtd (o .1 ic^li.uiit .ilicn iliiin ObMoiislV. 

Ill ('ll hot ( isi tiiliil lUlo IS not iMvohod 

B> MitiK' of I si'ius of iimuU'is lonmiitluJ on illottcd liiids. 
the SiijiK uii (Vmt «.!■.( illtrt mioii lodicnk wliiUiii suUi luids 
WLU' liiai 111 couiiln Coi till! imuioso ot K-aoi il ciimuml juiis 
(Iiclnm In the. c ist of luuUa Stuhi y I'cfifOH,” a c.isp mtok 
mg till, inuulei ol 111 Tiiilim uiion .i tins! allotment, tin. toint 
111 III ILit tiust lUotuieiits let nil, ilmuig tlic liust pciiod, i 
ilisl iiiptH (> Dull 111 (.11 11 Kill, bwiig dm uteri to “Iiitliau on upani v 
iiiiilui I he Uiuitit iniis imiKiseil In Feilei.il legisl itioii,” niid that 
ll'ii wi'te Liiilii iiPcl \iiUiiu the teiw “Iiiiliaii coniitiy” 
'fheieittet in tniittfl Stat< << v Rum^o/ ludiin countiy was 
Iielil to imlnile i losliidcd allofuiiut aib well, llie conit sivmg 
The so)(i (jiustion ioi oni tlcleiniui'iboii, thcielint, is 
Mill Hill the pine of tin cmiie is Imliaii totiiiUv Mithni 
the iiieaniiiK of t| J141 The iil ici is i ti ut ol land ton 
slitiitnm 111 tiidi lu alloluieiit, i uierl out ot the Osngi 
Iiiiliiii lestiiatiou ,111(1 mnio^td in toe to the alloUoo 
11 uni'll in Hie indir liutiit, snliioft to a lestudion ngiiiisl 
iliiu itioii foi i piiioil of 2i 11 lis Thai peiiotl lias mil 
tliiM'il 1101 his the alloitte e\er n'toived a icilifliite ol 
LomputPui > aiitlioii/lng Iioi to stll (P 470) 


• * ' it would he (putt unieisomhic to atliiDnto to 

Oougiess iiu iiiti iitioii to I'JcliMid till* piottctiou ot the uiiii 
uni 1 IM to 'lu Inih in upon i tiusl .illotiueut ind witliliold 
it liom out mvm a itstueti'cl allotment , and wt iiiid iiolh 
mg 111 llio u.itiiie of Ilie siilnnt in ittei oi m the uoids ol 
the si atilt 0 whiiU would lusliti us in applving the taiii 
Indian rounti j lo one amt not to the othei (Pp 471-472 ) 


Thus, the applicitiou ot Ptdei d eiiniinal law is cxlpudid to 
Dili lands lo whirh Iho tubal title has heon eUingnisIu il md 


title hnshoou lestid in an mdiiulu'il 
The list impoitnul sti*!! in the application of Fedeinl cnmiiinl 
1 in lo lauds in Uihil temiio has been lo cMond it lo lands, whei 
(ipi sitimfeil, wliifh hue been pnu based by the Pedeinl Go\ 
piiinient and set np ut foi Indian ootupancy 
111 this coniiottion it is well to note thp. illnmm itmg opinion 
ol Ml Tnsliit Blaik in the laso ot United tttale* v jtfiGkMoan,” 
holding that Inrli.iu countiy lomiHises lauds wheievei situated, 
which haio been lalidlv set apnit toi the uso and oecnpnncy of 
Tndiaiis The Comt ded tied 


Tile Keiio Indium Colony is composed of seveial htmdied 
ludiRiiii lesidmg on a tiact of 28 38 ncies of land owned 
by the United States and puicbased out of funds appiopri- 
sted b> OongiesB lu 1017 and in 1026 The pm pose of 
Oougiess in cieating this colony was to pioside lauds foi 
needy Indiana scatteied ovci the State of Neyida, and 
to equip and sapeirise these Indians m cstabUshmg a 
pcimauent settlement 

The sroids “Indim counby” hate appealed in the stat- 
utes lelating to Indims foi moie than a centuiy Wo 
must considei "the changes which hnio tohen place in om 
situation, with a view of deteiimning flow time to tune 
what must be legaidoil as Iiidinn conutiy wheie it Is 
spoken of in the statutes ” Also, due legai d must be gu pn 
to the fact that fiom an eiily peiiod of oui hisloiy, the 
OoTeiniaenth.is piesciibed seyeie pcnaltiefc to cnfoite Kwt 
1 egidating the sale ot hqnoi on lands occupied by Indians 
uiidoi goveinment supeiMsion Indians of the Keno 
Colony have been estahli'Jied m homes under the supci- 
yision md guaidianslup of the United States The pohey 
of Oongiess unifoimly enfoiced thiough. the decisions of 
this Ooiut, has been to icgnlute the liqnoi traffic with In- 
diins occupying such a seltlcment Thin pioteciion is 
extended by Uie United States “oioi all dependent fndtan 
commuuUies mfhm its tot dei s, whethei within its oiiginal 
teiutoiy 01 teiiitoiv Bubsequently acqtmed, and whether 
withm ot uitlLOut the limita of a State” 

The tundamental considei ition of both Congiess and the 
Depnitment of the liiteiioi m e&tahD'Jiing this colony has 


«23au S 442 (1814) £7 Um/Pd H*a/« v Sutton 215 U S 291 

(1909) . HaXloxiai i United Btaiei 221 U S 317 (1911) , Sa Pane 
rati J/oote, 321 Fed 8M (D C 8 D 1915) 

'=>271 U S 40T (1920) 

"<102 U S B86 (1988) 


IKPII Ihp inoluctioii Ilf a deiiendent people Indians in 
this tolons hni been lUuicled iho siine piotiction by the 
giiiuiiiinpiil as tliil gneu Indians in olhei settlements 
known is ‘ Kspn ilions” Congiess alone has the light 
lo (U'teiimnc tlic m.iniipi m winch this couiiti v’s giindian 
ship oM'i the Indians sliall be cimed out, ind it is un- 
luatPiioI whethei Congiohs designates a feottlcment as a 
“i LSP-i vation’ 01 "colony” 


The Heno Coloii'i has been validly set apait foi the use 
of the Indians II. is undui the supenntendcnce of the 
GoiPiiimcnt The Gmoiument letaiub Dtle to the lands 
which It piimits the lurli.ius to occnin ' ■* 

When UP new Ilic 1 nls ot this cisc in the light ot the 
xeUlionship which Ins tong existed lictuoon the Govciu- 
inom .mil ihi Didi ms— and vhuli coiitiiiucs to date — il is 
not leisonablj possible lo (Daw any dislmclion between 
Oils Indian ‘ coloni" and “Indian couativ ’’ We conclude 
th d ^ 2-17 ol Title 2% sm;ji a, does apph to tlio Reno Colony 
(Pp hW-'lSO)* 


The foi ('going decisions le no open the question of whethei an 
ilhitmcnt within th( eMoiiui houiidiiies ol an Indian losriva- 
tioii which IS held hv the 'illoHoe in tee simple may lie subject lo 
Mil* applic itiori ol Icdol it cuuiiii il liw and lubal law, oi whoUu i 
siicli land is subject lo the evitusiii juu'-dii tioii ot tlie state” 
Wlielbei liiiU atquiicd by the Unik'd Stiles md used foi 
tiidnii pmposis whirli do iiol imolie Indian ociupancj right, 
( (/ SI bool, hospital <11 ageniy sites iiol within i icseivitioii, 
lie "TiKliaii ciiuuUi ’ IS a questuii which has nnl been detinitety 
sillied b) any coiut decision AdmiiiisUativo piarlices and 
luhiigs, howoioi, itidic,ite that sncJi lands aio not (onsideied 
‘Iiidi HI (ouiiliy ” " 


“It his bem mihcated tbit in fho hght of the UcQoionn case UdcIb 
puiihiscilaiKtirthi Indiin Bioigmirttiou Aei (Act ot luiie 18, 1034, 48 
Stal 984) not lOt ptoll limed a iisoivalion ui addid to in cvlstiuh 
KsdvKion .III piucliisod foi Hie purpose of liiina Indian lesmvullons 
uid lb It then loie the Feili ml Goteinniuil h ii law nud oidu jutisdUliou 
oi€i Ibi' Iniliiiis on suib puitbised lands pindiiih tlio foinial dtclaialioii 
III thill itsciT itinn sUitus Mimo Isol I D , Ii i bi iiorj 17, 1080 
’ hi'p Choptli 18 

«THe Sohutoi lot Uio Inteiioi Depaitment. after annlvami. the 
MrOoioaii caso lommentod 


but the land ..... - - 

come to be ie(0„nl/od by eoiigiess and by tbo Dipiilmcnt 
imblcs III tbe Foil Bldwcll and Fint Mohave 
dealing, -wilb which Concuss eipussly iifenei^ 


tiilonydiis ocduna m ,, , - 

icsdvilloD' uhitli weie liunid ovti to Ibis Depailmciit for 
Indian ichool Dinnoscs iimlei thi ait iif Tnlv )1, lfi82 (22 ftlal 
181 25 U S (' V SPi 270) and wbiib lu\e hcui ncitiiteit is 
Indim resell ihous In Hicse instance title to the Und w.is 
■., 1,1 1.1 fiin Tiiniaa buti s williout iiiiy foimal tmst designation, 
occupied by Iiirinns ivliosi. occupancy rights 

..j 4i,„ IS... .. Bjx 

.„>ntiona In 

. .. the riebts of 

lilt Indians in thi loseivitions (6oc act ot Jinuari 27 lOld 
J7 Slat 052 lull act ol lune 25 1910 3(. Stal 8."i5, 8.58) An 
other example is tlie Port Totten Be&eiv ifion wblcli was lecog 
nmd in tbo vt ol Apiil 27 1001 ( 13 Stnt 819) ns pari ot (lu 
Ilivils iBike Indian Bcscivution and belonglnK to the Indiana 
leslding on the iiseiiation In the i ise of LaDuhi. v tfclin 
45 N I> 840 177 N W 071 the com I loviewed thi hisloiy ot thiB 
mlUtarv leseiiation devot.ed to Imlnii si bool purnosts ind ae 
knowlcdged _lbe tact that It mibht be eonaJaeii^ an "Indim 

Tliese (Simples di monslisle th.it Imds held hy the United 
fititis wilhoni II (hcliiilliin of nust and nsid foi stliuul oi ollici 
lii'-tilutioiiol puipiisi niny hi loiisiderod Indian r' - 


ciiipantv lights i 


. ..1 the land 

fhiu point Ihr distliictinu Ixtneiii this tipc of linil and linds 
held eiclusivcly by thp United St itcs fni institutional purposes 
when Hick lie no Indian losuleiits nor Indian occupanry rights 
Thi litter ctaas of lauds Is beef Ulustiated hy tho noniescrva 
tion 'a'hnols and hospilsls whieli Iho Uiyioijmi— ■ 


"Ganoi a Unis 


J?/ 


lo the wnoi il pionosition that Indi in cimntr} Is countiy where 
not only Fedeial Inis bn) also Indiun laws and customs ipply 
It IS iDpaient Lhit Indim laws apply imlv m aicof, ociumed liv 
Indian gioupv and conimiinities md not to londfc held for Federal 
institutions in Fierie, Fhm nix, oi any olhei non Indian com 

In briot mv eontluaion }*• thit lands hPld by tbe Umtpd Slatpfl 
and pm chased foi tliepuiposi of csr iblisluni, Fcdeiol institutions 
toi Indian welfare irc not Indtin lounliT not Indian reseivutions 
unless in Indian lube oi ginun has oicupanov tiglik In Ihe land 
Snell hinds miy be "losei vatfons of the United States” as for 

, right of way statutes (Memo 

0, Tnly 1, 1918), but they would not be '‘Indian 


Solicit 01 I 


Memo Sol I D . July 9 1940 
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SECTION 1 THE DEVELOPMENT OF THE INDIAN SERVICE 


A ESTABLISHMENT 

Tlie lolatioiis of the TJmtcd States with the Indians 5cn€ially 
Imve been thiough di'Sigunted .ulimnistiatno neencies, mid it is 
thoiefoie impoit.int to psnmuie the stiuctuie, ftiiuliug iioliey, 
Hid mannd ot functioning ol those ngeucics at vaiions pciiods 

As a geuei il lulo, the Ciowm and the colonics loguLited inlei- 
comso between then own suh3ccthi and the Indians, bnt made 
no attciuiit (0 goioiu the inti inul lol itioiis ot Indiiu tubes’ 

Attei the Fiencli and Inthan Wii. and luioi to the adoption 
of the Oonshtulion, two sniieuntciidennes ot Iiidiin aftiiis 
wdo cieated — one toi the noithein and one loi the bonUiein 
colonics The supoiiutendents weio in effect inibassadois, a 
lole which to a limited es.tent supeiintendents fill todaj Tlieu 
duties consisted of obseiving oients, negotiating tieities, ind 
geneially keeping peaie between Indians and the bolder 
settleis’ 

On July 12, 1775,’ the Coni mental Congiess, as one of its 
flist acts, and cxeiusing deflnito go^oinmental powei foi aU 
the colonies dcckned its jiuisdiction ovei Indian tubes by 
creating thiee dopaitmeuts of Indian affms — noithein, south 
ein, and middle, at the head of each wcie placed coinimssioneis, 
five for the sonUiein, thiee (latei toui)* foi the noithein, and 
thiee foi the middle depailmont Then duties woie “* * * 
to treat with the Indians • f • in oxdei lo pieseiie peace 
and fiiondbhip with the said Indnns and to pi event then taking ] 
any pait m the piesent commotions ' ■■ The duties of the com 
missioneis did not diffei fiom those of the colonial snpeiintend 
onts but then status as official repiesentatives of a new govern 
ment, not the Oiown, did 

The impoitance of those offices is indicated by the fact that 
the commissioneis of the middle depaitment nnommously elected 
on July 12, 1776, weie Benjamin EionMin, Patiitk Henry, and 
James Wilson ’ 


1 Schmeckebiei, The Olftte ot Indian Affaha, Its Histoij , Actintiea, and 
Organization (1927), p 12 

•IhM I 

» Jour Cont Cong (Llbiaiy of Congiess ed ), vol II, p 179 
*Ibta, P 188 
ima, P 178 

‘itta, p 188 ' 

a6778P— 41 3 


By a geiieial oidiuanLe loi the icgiilation of Indian aftaus 
of August 7, 1760,’ the Congicss of the Ooufedeiation followed 
th( colonial piecedent and established two departments— the 
noithein, noith ot the Ohio Bitoi, niid west of the Hudson Bivei, 
and (he southern, south of (he Ohio Riter At the head of 
eath was pi iced i suiieimtendent undei the contiol of and 
icpoiluig to the Secietaiy of Wai Each had power to giant 
licenses to tiade and hre with (he Indians 

This oidmauce lemamed pai(in]ly lu foice af(oi the adoption 
of the Constitution of the United States “ 

On Aiignst 7, 1760,* oaily m the tiisl Oongiess, the Wai Depait- 
mentwas established, upon whose Secietaiy devolved all matters 
lelatne to Indian aftalib as weie • * entiusted lo him by 
the I’lesident ot the United States, agieeably to the Conshtu- 
tioii *• 1 •< " 

The flisl (Jongiess and the hist Piesideut tecognized the need 
foi lemedying a pioblcm of conflict ol Indian and white mteiests 
serious even th“n ’* 

On August 20, 1789,” 6 months oftei the fizsL Oongiess con- 
icned. It appiopiiated 'P20,(X)0 loi ‘‘nogotiatang and tientmg with 
the Indian tilbes," the flirt of a long senes ot appiopiiaUons foi 
(hit puipose 

On Septembei 11 1789,’ in an enily act estabhshing the salanes 
ot p-vecutiie offlceis of the Govci nment, Congiess began the policy 
of itininTig the goveinoi of a tenitoiy snpeiintendent of Indian 
affaiis in Oiat jnusdiclion by appiopiiating $2,000 lo “the Gov- 
ernoi of the wpstein teiiitoiy, foi his salaiy as such, and foi 

’Joui Cont Cong (labraiv of Confeiess ed ), vol X3Xt, P 401 

•Ibe Act of feeptembei 11, 1788, 1 Stnt 87, 68, lefers to 
■>* • • snpprlnlcnaeiit of Indian aflaiia In tne noitbcm depart- 
ment • * *” The Inteuoni'a Act of Inly 22, 1790, 1 Stat 197, mpn- 
tlona "• • • the snpenntenClent of the depaitment * * * >> 

•Act of Angnat 7, 1789, 1 Slat 49 60 

“Bee Sdunectohwr, op oit , pp 18-10 fox WaBhington’a gtitemont to 
the Senate on bioken tieattpe “• * • the tieaty with the Chero- 

kees haa been tntiiely \lolntefl by the dlzorderly whllG people on the 
frontiers of Noith CaroUna ’’ (Annals of Congress, 1st Cong , 1st aeis , 
P 66) 

“Act ol Angnsl 20, 1789, 1 Stat 04 

“ Act of September 11, 1780 , 1 Stat 67, 68 

9 
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disdiaigiiig llic duties of suiieiinlL'iicloul ol Iiidiui alluis m Iho 
iioitliciii d( II lit nit lit 

111 IT'IO, ('oin,i(ss t\oi(isiii>, il‘ iioMi'i 1111(1(1 the {cmmuicp 
(liiisL ol IliL Ciinstilulioii, II tli(' liisl 111 " to 

utnl itt (luU .111(1 iiiltuoniso willi lli(‘ Iiidi in tiilx's”” wliidi 
pniMdc'tl loi iKdisiiiK of liidmi ti idiis aid (.oiiltiiPil cvlPUMie 
icuiililoil iiowfis on lilt Pii'sidcnl 'Ihis iimiioi ui act was 
iciKiKd with iiKKlifKilmiis until ISdJ ■nliun the lii&t poiniaiiciit 
Iiil(>n iiiiiS( Art IS inssid’ 

Tlu lust '.penile aiiiiiiipiulinii Ini Iiidnii ill ms ippt iis in 
llic Ac L (if Dccemlx 1 ITOI ■“ Thi* sum oi 11,121 71 wis ip 
liioiiiiilcrt ‘I'Di (li'liniiiK itl (>\iti'iis(s iiickUiiI to the Iinliau 
(li'Iiiitimnl,’ inllioi I/I'd III 1 111 , ‘ ” 

Thi Titisnii Di'putiiiciit 11 is j!iif>ii losiMiiisihilili foi llie 
jmuliase ot Indnii (ioods is iv(»ll is otliei Wii Di'initment sup 
lilK's 111 the Act (it Mil 8, 17‘)2 “ 

Ti idiiii, Udusts iiinlei Ooi t>i niiu'iil ouneisiap noii' m iiutaiiii'd 
fiom 1716^* to 1822 “ Then tiiuction n is to suppli th( Iiuliins 
iMlU iiiK'ssaii ifdoils it i 1 111 piicc, 'iiid ottoi 1 fni puce loi 
then Inis 111 c‘\fhnig( ' Tlie ments neic .ippointi'd In the 
I'lcsulmt and usiioiisilile hi him Thou nconnts weio liaus 
luitlid 1(1 Iho Sonctaii of the Tie huh 
T in offlet' ot .Suiiemitcmh nl of Indian Tndi ms S(>t up in 
1806 The siipciiutondcul, liki 1h(> igcnt Joi (<uh tiidiiit, 
hoiiso, ii.is appoliitc'd hi the Picsidiut Tlis dutic's neie, imonit 
(ithui llimgs, ‘ ' ' toiinidnsi iiid t iho ( Im t,e of nil goods 

mluudod ±01 tuido uilh tht' Iiidi.iii iiitnms ' ' ■ and to 

ti.msiuit the simo to such plicos is he sliiill be diioctcd by the 
Piesidont 

Altei lh(> abolition ol the oflite ot Supeiintendeul of Indian 
Tiafle in 1822,-* Stcictaiv of Wm (Jnlhonn cioited the Biuoiu 
of Indian All ms bi oidoi of Mnitli 11, 1824, ■* and placed at its 
IioidThonusL McKenney ivho h id toiuieilj hconsuycimteiulent 
of Imli'in tiadc His duties included the idmiinsti itioii of the 


> As nea tcintoius wdo la ihd the aokiiou wis oltm made, w 
offitto sunoiintcnilMit ol Infliin aaiitt n pnsilum uliich he (.onwallj 
lieid until tlK tciiitoii bpcinio a ststc, in some covs, buntiu, the 
duties of th( supeiniteiident weto tianefeired before Btntciinod to one of 
the (tenenl anpoi mtendenci(>s in the Indian 8(.ivler oi to the Wishington 
OIBee (Stclimiekebur op eit, p 10) 

In 18fl7 St the tiuii the tndi in Pi'sce Coiiimesioii teas cieiliXI (Act 
ot Tnlt 20 1887 13 Slat 17) tlicie Were foui teintoiies nliose goc 
mnois wpu also snjK i mteiidi iits of Incbin ndiirs e» o/fioio — (foloindo 
Pakoti, Idaho Mniitina (Schmeckibici op cit p 62) Tlie Pc<ce 
Commission m its n poll sliongh nigi d that those goteinois bi dhost(d 
of thru duties as suptiintondent (lUpoit of Comniiasionri ot Indian 
Affalis 0808) p 48) 

*1 Act ot July 22 1700 1 Slat H7, m foice foi i iciih 
' Act ot Mai(* 30 1802 2 Stat 1 11 Poi a snrainu} of Ihigc acts 
see Chapter 4 secs 2 and B See also Cbaptei 10 
« 1 Stnt 220 228 

‘'This Is the flist mentton in an appi opn ition net of the cslstmcc of 
mi ‘Indian rKpailmenl ” 

«1 Stat 271 

“Act ot ApiU 18, 1700, 1 Stat 462 This act ivna a tempninti me is 
■nre loemuterl every 2 oi 3 years np to the nbohtion ol Ooveeninent trad 
lEK liouses in lb22 Spo Chnptei 16 
"Abohslied hy A(t of Wav 6 1822 S Stat 671 

**'In several of bia annual nddiossps to Oongiees, Wishinston bad 
sUongly wfced the est iblishment of tiading houses bj the amernmenl 
in order to protect the Indians fiom the practices of private traders 
• • (SchmeckehiPi op c(f . p 23 Soo also pp 20 22 ) 

“Act of Vprll 21 1800, 3 Stnt 402 

•litdj sec 2 Appiopiiadon acts indicate the etpanmon of the offlee 
ol Indian tiade hi pioilding foi compens ition of addilioiinl cletics 
B g , Act of Maich 8, 1800, 2 Stat 644, Act of Pebiaaiv 26. 1810 2 
Slat e-vr 660 

“Act of May 0 1822 8 Stat 671 
“H Doc No 146, 10th Cong , 1st seas , p 6 


( mliailioii liiiid ' iindt'i Ut'ii iitni ul il icgulations, the esumina- 
iKiii ol (hiiiiis iiisiuR out of liws legal itiuff intiieouisc with 
Iiidi 111 liilips, lud lontnie olhce coiiesponduiif (> ’’ 

His st.ill f oiisisli'd of a chief elQik and one assistant " His lep- 
H's(>iit itnt's in Iho luld included feupciintcnclents, agents, and 
subdfcciils " 

B DEVELOPMENT 

Tlwpciiod between 1821 ind 1812, when the slitutoij olHio of 
CommissioiiPi ol Indian Aft ms in the W.ii Deiiaitraent wns 
established, aiipeais to hate been one of coiilusioii in the BiiiPiu 
ot Indian Aff lus ” 

By Act ot July 0, 1832,“ Congicss antUoii/od the Pieaident to 
niiliouit, with the consent of Ilie Sen ilc, i Commissionei of Indian 
All Ills who w IS to li lie “ ' ' tin diici tioii .ind niflnagG- 

mciil ot ill Indi in itt ms, and ot nil m itteis aiising out of Indiiii 
lelitioiis * * He w IS iindci the diiection ot the Seiie- 

t iiv of W 11 Hid subicxt to the legulitious inesdibcd by the 
Piosident 

Tlie iiiinibci of cleiks w as not siirt ihod The Secictaiy ot Wai 
w IS einpoiyei ed to tiausfci oi iiiimiiit the ncccssiiy nuiiibei ot 
clciks ' ’ so as not to inacase the numhei now em- 
ployed ' ' hi the dcpulmont 

Two jeiis hlei the Vrt ot fiine -iO, 1831,” since umsidoied 
Ihi oignnic 1 iw ol Ihe Iiidnn 01Ii«>,’‘ w is ji.issed “to piovide foi 
the oisftui/ilioii ot the deiiiitinent ot Indian aftaiis” This 
stitiile eslihlislied ceiliin agencies and abolished othcis IL 
lii(md(?dfoi the cmplot ment of siih.i gents, Intel pieleis, and otliei 
(>niii]oTecs, the pjimont of annuities, the ptiirhnse and distiibu- 
tion of supplies, etc II was iii clloci, a leoigini/iliou of tbe 
Hold foi CO of the "Wni Dcpaitinciit baving cbaigo of Indian 
air ills,' and in no wai allcicd the powei ot the Reciet.iiy of Win 
01 tbe Commissionei,’" oi ('hanged the stilus of the Buioiin of 
Indian Affaiis in the Wai Depirtnient " 

Subsequent appiopiiatiou acts pioiidod foi the lining of addi- 
tional peisonnel* 

Undei section 0 of the Act of Maich 3, 1840,“ hy which the 
nome Hepaitmeiit of the Intoiioi w is esUihhsbcd, tbe Buieiu 

•Act of March 1 1811, 3 Stat 616 piorviled a ppimancnt annual 
appiopnation of $10 000 for "• • introdnclng among them ftbo 

Indiana] the habits and arts of cinhyaiion * • , ipppnlrd bv Act 

of Fpbiuaiy 14 187S c 118, 17 Stat 437, 401 For tnithci diacnsaion 
spo Cbaptei 12 see 2 V 

' Repoit ot thp CommtsBionor of Indian Affairs, 1082, p 1 Hereafter 
in tbis cbaplci these lepoite will bo icfmed to as “Eep Comm Ind Aff” 
' Schmeckebiei, op oU p 27 Act of March 2, 1827, 4 Stat 2d8, 
pioTidrs foi onp clpri. in the Dnican of Indian Affairs Act of February 
12 1828 4 Slat 2 IT foi one cleik and me '.(.engers 
•Eep Comm Ind Aff, 1132, p 1 

“ bchmtckcbioi op nt p 27 uuolps Schooleinft (Peisonal Momous, 
1828 p til) on tin ‘doi(mt,emonts m the fiscal affaus of the Indian 
department • * • theie is a screw loose in tho public maobineiy 
sompwrhcie " 

■”4 Stat 604 B S 1402-401 25 U S C 1-2 
•/bid, sec 2 
• I bhit 786 

’* See Hop Comm Ind Iff , 1982, p 1 

vKlnnei A Continent LoM — A (Civilization Won (1937), p 104 
>• Schmocheluer op oa p 28 

Congioss continued to puss appropiialion acts foi iho “Indian depart- 
ment ' OB it had since 1791 (Act of Decpmbei 23 1701, 1 Stat 226, 228 , 
sees g Act of Tanaaij 27, 1836, 4 Stat 746), and to lUow compensation 
foi the Commissionii of Indian Affaus and his cleika (Act of Maieh a 
18J6 4 Stat 700) 

»Bee e g Act of May 0, 1880, 5 Stat 28 , Towt Besolntion of May 2, 
1840 0 Stat 409 

»8 Stat 896, BS 8 441,6HSC48C 
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of lucliiu Altaiib 1) issotl fiom militaiy to cnil toiiliol This irl 
pioMrlod “ThiiL the Socictniy ot the Inleiioi shall cseicise the 
siipuMsoi^ and appUl'itc pm\cisno« (\el<lscdb^ theSeiKtau 
ot Iho Wai Depailmcnt, in iclation to all the acts ol the Com 
missionci ol Indian AHairs" 

The idmiiiisti ition of Indian attaiis was not ni iikidl} ilfdlud 
1)1 tins tianslei, bti anse as eaili is tft W the ofliLe was cssciitnillv 
a iiMlnii buieftu'“ Aimj olhuis lontiimcd to be omploicd 
occasionally is aftenla “ 

Ulci ISIO Cmifeiess debated loi jeais the oTpedieney of Inns 
leiiiiifi the Tndnii Bniein back to the VV u Deputineiit *“ Con 
stmt tlnclintious ol lespoiisibility between the two deputments 
ensued ” 


“) Vdministi itlon of thp luann Oflici (Bin can ot Mnnuipal Hp<-caicli 
riibllcitioii No 03) (lUB), p H 

*■ hcbmcekebier op tit p 43 Bv Act of Tiilj 15 1870 10 St it 113 
11’) Oongifss piobil'ilcd Ibo ippoiiilmont of the mllitiiy oIHlcis to civil 
posts uiihss cominis'-iiiiis woic incitiG 

IIowoici tlio c\u.ption litoi mitli iITictinit Tmliin agencies ippeus 
to he 1 sniiiv il ol the pcilod ol nuhliii contiol Bi Act ol July 13 
1803 c 104 sec 1 27 StU 120, Act ol Tuly 1, 1808 c 6 45 set 1 30 
SUt 071, 671, n F, i 2002, 25 U S C 27 

IIu ricsKlint inaj cletnil officeis of the Timteil States Aiiiiy to 
act IS Iiidiin agtnls at Mich igcncirs as m the iipinioii ot tbi 
I’lisident niTi ipgnuc the pieaence ol ani Aim> oflicii and whili 
ictius us Indiin atiiits such olhciis shill be undci the oidcis 
mil (liicctiou ot the Secietaii ot the Inteiior 
(Piom 25 U S C 27) 

'»Adrainibtiatlou ol the Indian Ofllce (Buienu of UuiiKiiial Rcseiich 
Pabhcation No b5) (1010), p It Schmeckebiei op cit , pp 00 01 
In lsb7 1 oomniibsion appoint (d bj Congiess (Piib Ecs ol Maicli 3 
ISO" 1. &tnt 672) to luquiic into civil and mililui lutlioiity oici 
Indiins lopoilcd. 


* * * 'fhf quoalioii whcthei the Indian ban an alionld he 

pliccd uudci the War Dcpaitment oi iitiiued in tin Dcpailmdil 
of the Intciioi IS one ol considciablc imuuitmco, lud both sidob 
have oeiy wiiim idoociitea ' (P 6 ) 

(Sen Eept No 106 30th tong 3d sesa pp 3-8) 

Commissionei of Indiiii Aflaiis Invlni In his rcpoit of ISbS gave 11 
rcisona ioi bis ilgoious oppoaition to the liinstei Ko held, imong 
othei thwks that Ihi piofcased Indian policy wis pi icc, but tiinstei 
wab t intamouiit to peipituil -wii 

' ' * I ciniiul for the life ol me perceive the piouiiety or thi 

effleacy ol implojuig the niiUtaiy mete id of the u>il depaitmcnts 
unlcBb It Is intendid to adopt the Mohammed in motto ind pio 
claim to tteae people “Death oi the Korun " (P 10 ) 

On Jinuaiy 7 1808, the Peace Comnussion (appointed by Act of 
July 20, 18b7, 16 St it IT) i< commended thit ‘ ' Iiidim iffaii 

be comniiUcd to an independent huicau or dcpiitmcnt ’ (Eep Comm 
Ind Alt 1803 p 4H ) However, at the end ot the same yen (October b 
18bb) in a eupplcmentiry upoit to tho Piisidcnl it staled, 

• * * in the opinion of this commission the Buiean of Indiai' 

Affairs should he triuibleired iiom the Department of the Inteiioi 
to the Depoitment of Wir 

(Eep Comm Ind Alt , 1808 p 872) 

" AdminUtrabon of tho Indian Office (Bureau of Muniapal Beeeaicb 
PahUcation (No 65) (1016), p 18 
BAcerpts fiom olhciU lepoits reioal this conflict B g , 

Manypenn} In his lepoit toi 1804 stales 

Occasions fiiquintly niise m oui inteicouiso with Ibi Indians 
lequiiing tho employment of foice * ♦ • Thelndir 

would he rehevod tiom emharraesment and rendered — 

fleient, it, m sneh cases, the depaiUnent had the direct rontrol 
of the means necessary to execute its own oideis (P 17 ) 

In Secretary of Interior Ilarlan’s introduction to the Bepoii of the Com 
missionei of Indian Aflaiis for 1805, he states that 

On tolling chaige of this department on the 16th day of May last, 
the lelatloiis of offlceis respectively engaged m the mlhtaiy and 
dvU departments m the Indian conntiy were in an unsatiafactoiy 
condition A supposed conflict of jniisdiction and a wont ot 
confldence In eich other led to mutual cnmmatiaiis whereby the 


cution ot the policy of this dcpaitment 

Dpon confeinng with the Wai Departmwt 

ogiiLd that the agents and officers under the control of the Seme 
tai\ of the Inteiloi should hold no mtercouiae, except thronrii the 
miUtaiy authorities, with tribes of Indians against whom bostils 
’e m progress, and that the mJUtary snthoritleB 


111 ISli'l," III toiud niisiiiin igiuiuiit in the puichisc .ind h.in- 
(Iliiiq 111 liuli 111 supiilii s, thu J!o II (1 oi Iiicli in Commissionei & was 
lie ilnl, to he iiiiiiiiilia 1)3, xml itpoif In, (hc Tiesidcnt It wis 
lomposGil ol 111)1 11)011 111 ill 10 men iminoiit loi intclligeuce and 
lihihiiiihioiiv, to stiio williuiil pel uiuaix eonipeus iliou * *" 

lud i veifiso joint foiitiol w illi the Seeictaiv of the Iiiteiioi oxei 
the ipiiiiipi 1 itions 111 lint aet Dx Act ot Inly 16, lb70,‘ thu 
Iloxid was euipowcicd ^ to snpeiiise ill o-spenditiuih 

ot uioiu'x ippiopiialed loi the bent lit ot Indians ' + ' iiid 

lo iiispeet ill liooils pinch isod fill Slid Iiidi ills ' ’ ’’ Al- 

though the Bond w is cntucly indeiiondemt of the Buiean ot 
Indian Altiiis, it studied and adiised on impoitint questions of 
Tndi in policy “ 

This Bond w !•) ibolislud hx E\ecnlixe Oidei 0145, May 25, 
I'lll,' xxliich piiixiiletl till! Ihi Bonds allans be wound up bx 
tlie .Se>eiotux ol tbe Iiitiiioi, iiid tliil its ncoidh, piopcity, and 
IHisiiniiel be ti iiisteiied to, oi leinim niiilei, his siipeixision 

By title 5, sertuiu 485, of the 1)1111011 States Code,** tin Secie- 
1 11 } ot Ihc liiltiioi iioxv has supeixisioii o\ei “ * ^ * puhlie 

husuiess xeliliiig lo ' ' The Indi ms," and by title 25, 

secliou J, ol tho Umled Ml ites Codi,'" the* Uomniissionci ot 
ludiin attaiis 0 x 11 “' ' the iiiiuigemeuL ot all Indian 

111 ills nid ot all juixtlets xiisiiig out (it Indian lelations * ►" 

1111 ( 1(1 the diieetiou ol the Secielaij ot the luteiioi and aeruid 
ing to legulalioub pie&uibed by I lie Piesideiit 

C LIST OF COMMISSIONERS 

Piioi to ]S)2, tbo Sei H‘l uy oi VV n was rbiet othiei m cbaige 
ot Indi in niitleis Fiom ISOG lo 1S23 he h id tho ,idxice of the 
Siiptiiiileudenl ol Indi in Ti irle, ind tioiii 1SU4 to 18il2 of the 
Him suteessixe heads ol tlu new Buie'an ot Indian Allans — 
TlioinasL MiKinne*} (1821-30) , Samuel S Hamilton (1830-31) , 
Elbcit Uiniing (1831-32) neiiing became lust Commissionei 
Ol Indian Alf iin> in 1832 ™ 

In the 108 ycais following thu obtablishuient of tbe olfacc of 
Cuniiiii&sioiiei of Indian Aftuis, that post has been held by 
lOme 12 mdixidnals lepiesciitiug i xnde lauge of vaiution m 
then outlook upon the leuiioiisibilitieb nud oppoituiuLies ot that 
ifliee Tliese indixidinls have set foilb in tho Coinmi86ioneis’ 
Animal IteiKiits" and m unoMeial waitings'" their views on 
the Indian qne&liuii, and lliusu ekpiessionu aie 111 many xxays 
llie most nscful guides to the vaiiatious of (loxeinmunt Indian 
poUry 

In liacing piox ailing ipohciea foi a paiticiilai peiiod, the 
tolloxvmg hsl ' oi Commissiouei& ot Imhau Atfnus, with the 
SecicLuies and Pio&idonts undei whom they seived, may piove 
usetul 


should lefnin horn fntertei on 

thill lelaliona with all otiiii tiibch except t_ 

sair lid foi the enfoieeminl of the logubitiona of tlila dcpaitment 


«‘n B \ 301«). 23 D 8 C 21, doiixed fiom Act ot ipiil 10 1800, 10 
Stat 13, 40, and Act ot Tnly 16 1870 ac 8 10 Btal 836, 860 See 
JJvon V ITniiod S(«fei, 8 C ns 205 (1872) 

«• 10 Stat 836, 300 
Id Schmetkfbiei, up ctf , p 57 
« 8ec 23 U S C 21 

"E B Mil, deiived from Act of Maich 8, 1849, c 108, 9 Stat 896 
«E 8 < 101, di livid fiom Act of July 9, 1832 c 174, sec 1, 4 Stat 
564 and Act of Tulj 37, 1808, o 239, aec 1, 16 Stat 328 
odSehmcckibiei op oU, pp 26-37, Kinney, op oit , p 102 
dilhe heads of the Buiean of Indian Aflaiis also lepoited annuaily 
,lo tbr Secietaiy ot VT ir from 1824 to 1833 

Walkei, fflie Indian Question (1874) , Manypenny, Oui Indian vyaida 
(1880) , I«npp, (Che Indian and His Problem (1010) 

»Bep Comm Ind Aff, 1982, pp 1-2 
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SECTION 2 THE DEVELOPMENT OF INDIAN SERVICE POLICIES 


Tlu> liislotv of IiuDiu SoiMce policies it. tliP ston ot tUo 
us(i and flethuo of .i sjstem of piitciiialistn loi wlucli il is dilh- 
cult to liiiil n ]Wi mol in *Vimiioan liistoi\ Tlie ludi in Seiine 
liLgins <is T diplom ilie sciiue li uidliug iiegotiiUons betussen the 
United States and the Indian nations ind tubes, chai icteii/ed 
tiy OJiii’t tuslico M.usliill as “domestic dependent nations”" 
By a pioeess ot jiti isdu tiounl aggi lucliscniciit, on llio one hand, 
and yoluntniv suiiendeis ot liihil poTiois, on tlie otlici, tbe 
Indiin StiMiD leacbcd Uio iionit wlieio ncaily evriy aspect of 
Indian Me was subject to Uie ilmosi uncontiollcd dibctelion ot 
Indi 1 11 ik.1 \ ic(* oJhoi ils ^ In 1 p( ent tons tliei o has been a inniked 
leii'isil ot these Lendenaos 

The lepoils ot laiioiis Corumissioneis of Indian Atfans giso 
the most giiphii cbionological insight into ehiiiKin? ulinims- 
tiatii e polities 

A THE PERIOD FROM 1825 TO 1850 
In 1825 Thom is h MdCennoy, as head of the new Buiean of 
Iiidun Aftius" m his lust biiof icpoit" to tlie Seeietaiy of 
Wai, wiotc, legircUug thoiie Indians whose titles to land had 
been evtingmthed and wbo had elected to icinoae, that it waa 
« * * > the policy of the Qoveinment to guaiantee to them 
lasting and undistaibed possession” of then new land boTOnd the 
boundaiics of Missomi and Aikausas 
Tlie extent to whicli this policy was coined inlo efflecl is else- 
wheie discussed™ 

In hu. Icngthica icpoit foi 1826 ,“' McKenney, in tuging in- 
tieased appiopiiations foi the siippoit of Indian whools," was 
flimlv csinvincod of— 

• * • the vast beuedls which the liidi*m childien aie 
deiiMiig fioni these estalillshments , and winch go fnithei, 
in my opinion, towaids seeming om boideis fiom blood- 
shed, and keeping the peace among the Indians them- 
selves, and attaching them to us, than would the physical 
foitp of om Aimy, if employed evclnslvely Iowa ids the 
arcoinplisUment of those objects" 


« See Chapter 14, see 6 
^ A dlBCQBsion of tbe subjects of Indian admlnlshatlve powei will be 
found In Chnptcis >5, S, 11, 12, 11, JO, 17 
“ The head of tho Buieau of Indim Alfens was not denominated Com- 

1 Annual Bcpoit for 1825, Office of Indian Affairs, p 01 
•I See Cbaptei S, Bee 4B and Chapter lb, seca 1, 21 
• Annnal Bipoit for 1820, Office of Indian AffoliB, p 508 
» In tho icaiB Immediately following, reports devote a section to the 
lucreaao in school attendance as an indication of dvibsatlan 
« Annual Eeport for 1820, Office of Indian Affairs, p 608 Compare 
this eatly attitude legardlng the nse of the mllitaiy, with that expressed 
by Commlssionei Walkei In 1872, mfra 


McEenney caily loies.in tlio piolihm of the utnini'd studnil, 
and iccomniondcU that — 

• * as these youths aie qnalihod to cntci upon a 
coiUse of civilized life, sections of land lie given to them, 
ind i suitable piesent to commence willi, ot igiiculluiiil oi 
olhoi unplemcntfc suited to the occupations m whuh they 
niiy lie cheposed, icspcctiiely, to engage They will thou 
have become an “in tei mediate link between oui own citi- 
zens, and om wandeiiiig noigbboi6, sottoning the sbidos 
of 0 ich, and enjoynig the coiifadenco ot boUi ” ‘ 

S iniuel S namillon, in lus onlj itpoit •' as be id ol IIk’ Bui t in 
ot Induiu Albius, rpfomuipiided lu 18.10 that with ' ' the 

increase of om population, and tlie eouseauont cvfiiisioii of oui 
settlements, ' •"the ict to legulite tiade ind intoicoui so 
with the Indian tubes, passed m 1802, be levised, <iud the line 
setting the Indian bonudaiy by that ict be ledolintd This 
iHcommendation, lopoatcd iii 1831, was flnallj u ted mioii iii tin 
Iiiteicomve Act of 1884 “ 

Blbeit Heiiing who heided the Buiean of Indian Aftaiis loi 
1 ycai, and siibseqnontly bee imc its hist Commissionei, com 
mendod the Goyeinmeut’s lecent i«iUcy ot lemovol is the only 
means of checking tlic complete ilisintegration of the Indi in 
lubes 

* •• • tubes nuiaexous anil poweiful have disappeaied 

fioin among ns in a latio of dcriease, ominons to the exist 
ence of those thit still lemnii, unless oounteinoted by the 
substitution of some pimciplc sufliciuitly potent to check 
Iho tendencies to decay and dissolubon This snlutaiy 
piinciple exists in the system ol lemoial, of change ot 
lesidence, of settlement m luiitoiies exclusively thou 
own, and nudei the pioteclion of the Umted States, con- 
nected wnth the bomgn influences of eUucatnm and instiuc- 
lion in agiicultnie and the soi einl mech.uuc aits, wheieby 
soaH IB Uistingmshed fiom s<ivoge lifo ® 

In his lopoit for 1882 as Oommifisionei of Indian Aftaiis, 
neiiing agam commends tho pohey of lemoval m exalted teimt, 

* ' In the consummation of this giand and sacied 

object lests the sole chance of aveiUng Indian annihila- 
tion Founded m puie and disinleiested motives, may it 
meet the appioval of heaven, by the complete attainment 
of Its benehcent ends ' " 


• Ibia, p 508 

w Annual Bopoit foi 18S0, Snpeiintenaent of Indian Affoiis, p 108 
“Act of June 80, 1884, 4 Slat 720 See sec lA, and fhs 14 and ID, 
supta, and see Chapter 1, see 8 , Chapter 1, sec 6 
“Annual Report fui 1881, Indian Buiean, p 172 
“Annual Bepoit for 1882, Office of Indian Affalis, p 180 
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111 (bis icpoil .ipiic.us tli(> List muilioii ot viciinatiou as i 
he.iltb uioasnie foi (Iu> ImucLI of (lio- lurti ms, .uirt Ihc cmiilo^ 
iiK'iit ot iibysiums b^ tlie Buiciu' 

lu dfaJI appeals Ibe hist meiiiiuu iii Commissionois’ icpoits ot 
Ibi' need •unonK ImIi iu Uibcs loi 

' somoUmig, boweiei siiuplp ui the shape of a 
code ot liws, suited to then M, lilts, ■ ‘ dCMsert ind 

submitted foi then ailoptioii, to obi lato the me om ciiicuces, 
iiid setme the bouehrs iiifideut Ibneto, in the iclitioiu, 
thit <iie spimgiug up uudei the iosteiing cnie ol the 
Gmoznniciit ' 

Tacksoman iwlicy" was lefleited m the lucieasiiig emidiasis 
111 commissionois’ leiioits ou the use oi the imlitaii to effect 
uba( bcfciu as voluiit iiy leiuoi il In his icpoit lot Ihll, 
npiopos 01 the 1 uliiie ot the Cbeiokee to date to tagn a tieitj 
of lemovil, Comnussioiiei ITciiiug wioto 

^ * Should occtision call toi it, the imlitiij will be 
oideicd out toi the piotectiou of those who decide on 
emigintiou, and of the eiuigi ituig olUcois of Uoieiumciit 
engaged m this hn/aidous ind lespousible seivice™ 

In 1b85 he wiote 

Thcio has been no uilci mission ol eiution to induce 
the iLiuoial of the Obeiokocs to the west ol the Missis 
sippi, m confoimity with the poUcy adopted by the 
Goieinment ► ‘ ” 

111 IRdO the new Gomuiissionci of Indian At£iu&, Oaiey A 
H iiiis, wiole 

The iemoy.il ol the Cieek Iiuhius, like that ol the 
Si mmoles was mide a mihlniy opeiation on the com 
mission by them ot hostile acts ' * 

T n Utley Ciawfoid, in his flist lopoit as Oommis&iouei of 
Inditn A If 111 s foi 1838,’" ipiopos ol lemoval, states that foi 
the most pai t it has been peacelul, including that ol the Chcio* 
kees However, the “indisposition" of the Pottawatomies “to 
comply with then engagements’’ caused the agent 

on the appheafaton ot the white betUeis, to call upon the 
Qovoiuoi of Indiana foi a mihtary foice to lepiess any 
outbieak that might oecui The Govemoi anthoii/ed 
General John Tipton to accept the seiyrccs of one huu- 
died yolunteeis, who raised them, ind used theu seiiices 
In the coUoction and removal oi the Pottawatomies’* 

Ooinmiasioner Orawcfoid niged that some evidence of title 
to liuds granted to them in the West be given Indians ou 
lemovnl’® 


IM p 102 Eoi a discwBioii ol tcdeial health scivicai, see Chapter 
12, see 8 

" Uep Comm Ind AS , 1S88 p 186 Some of the tnbes, notably the 
Blvp CivUired Tilbes cailv adopted then own code of laws In 1882, 
Commisuonei Piico teUs ol the prepaiabon and submission by the Pot 
tawaiomies of then own code of laws to the depaitment foi approval 
(Rep Comm Ind AO , 1882, p VIII ) 

“ See Chaptei 3 sec 4B Commenting on tho aitnstlon that aiose with 
the eleetlon of PKSident JacUon, Schmeckebier wiites 


The election of Tackhon to the Pieaideney in 1828 rosulled 

deSnitq chinge In the Indian pohey in icgoid to removal Both 
Monroe ind Adsins hid adopted the pohev of volnntaiy emima”-— 
bat Jackson was deli i mined to use force if necessary A 

leading of the statutes and the tieabes would indicate no dei 

change hnl when the method of obtaining the tieabes u taken into 
consideiabon 11 is easy to see that the government was determined 
to nst any pressuie necessiiiy to accomplish Its ends 


(Schmecktbiu, op «t,p 88) 

Hep Comm Ind Alt , 1884, p 218 
v» Bep Comm Ind Aff , 1888, p 262 
^•Eep Comm Did Aft, 1836, p 888 
"Bop Comm Ind Afl, 1838 
wjhid, p 418 
”nid, p 414 


In the field ol education he lepoits 

The iniucipnl levci by which Indians am to be hlted out 
ol tlie mile ot lolU mil vice in wbuh thev arc sunk, is 
educalioii *■ To te irli a savage in lu to lead, 

while hi lontiiiucs a savage in ill else, is to thiow seed 
on a loia. * ‘ * M inual lahoi schools aie what the 

Indian couditiim calls toi 

The educational poliiy of civili/iiig the Indians thiongh m,iiiii il 
(laiiiing in agiicuUiue and the mechanic at s’’ became the 
aceeplc'd poliiy ot Ihe Indian office" 

The pioblem ol the Indian held agent w'ho becomes too iloscly 
ideiilitied with a paiticulii tube atliactcd conrein “Is theie 
not some ha/iid ol his becoming ittached to then paiticiilai 
mteiosts * “By Uansfeiuiig them fioni one position 

to anolhei,” ( 'omimssiouei (Jiawtoid wiole, “<is licquently as 
mat lie leciidisl iiioiiti, tin \ will I«* cut off lioni the sboiig 
eubstment of theu teelim,s * '' * 

A icuiiatioii foi smallpov. dm mg ,in epidemic and medical sei v 
iccs suiiplieU by the Hiiieaii ot Indian Allaiib iie aCidiu 
mentioned " 

Oommissiouei Oiawtoiil like Couimlssionei tleiiing,’* lecom- 
lucuiletl i code ol laws foi tlie goveinmeul ot tlie Weslcin liilies, 
but added this, as it seems to me, indispensable 

step to theu idvauccmeut m civib/ itiou cannot bi taken without 
theu own consent ’’ 

Lake niiuy commissioucis bufuie md after bun. Commissioner 
Oiawfoid tell that the policy ol allotment w'ls the only piopei 
pohey foi the Government to puisne ‘Common piopeity and 
civilisation caiuiot coexist’’ “ 

Of a piuposud pLin, foi i loiifLclui ilion of ludi in tubes west 
of the Mississippi, he held that * pindeutial consideia- 
Uoiis wonld seem to icqniio that th (>7 should be kept dislmct 
fiom each othei ’’ “ 

Poi the next few yeais, commissioueis leimit “piogiess" lu 
I emovol, treaty making and education in tlie manual aits They 
begin to include “accompanying documents’’ picpaied by hold 
pei6onnel 

Oommissionei MediU in his lepoit for 1847 told of the need 
foi a ‘Statistical account of the v aliens tubes, including a 
digest ot then mdusUial means, peculiar habits, icsonicts and 
employments of evexy land ‘ + x” whicli wonld ■* 

mateiiilly aid the Depaitment in suggesting the most smlablc 
nieosnies foi then improvement This need was leiteiated 
and vniions attempts weic made to hU it" 


"liiil , pp 420-421 Many latei ticahee contained a opeciflc. pioylsion 
foi the eatabhalunent of nniiml libor achoola 
” See Cbaptoi 12, see 2 
"Bop Comm Ind Affl, 1888, p 422 
wjbid 

”2buf, p 424 Commiasionei Ciawtoid states that m the noifhweat 
alone, at Icist 17,200 deaths occuirod Thito thouaand peisous weie 
vdccmated in the Columbia Bivei legton 

xi See Mipia, and Bep Comm Ind AS, 1888, p 186 
O' Bep Comm Ind AS, 1838, p 424 
"JM p 42'; Bee Chapter 11, sec 1 
"ibid, p 426 

“Bep Comm lad AS, 1847, pp 747-748 

“B 9, Act of June 27, 1846 0 btat 20, 84, provided foi a survey, 
but foUed to provide the neceasaiy means to exeente it , Act of Maich 3, 
1847, sec B, 9 Stal 208, 204, Ilkewue piovlded for a census to Illustrate 
“* ♦ • the hiatoiy, the piesent condition, and future prospecta of thi 

Indian tubes of the Dnlted States’’ At the thne of Conunlssiuner 
MediU’s repoit, leanlta weie being rotnined by agents and subagenta 
“♦ • • of most interesting and satistictoiy cbaioctei” (Bep Comm 

Ind Aff, 1847, p 748) Some 12 veais latei, In 1SB9, Secietai} of Uie 
Inteiior afhompeon wrote 


The Btatisttcal informatton m 
office iB too meagor and vagno t< 


the posseeBioa of the Ind 
a enable us to detormlne w 




14 


THE OFFICE OF INDIAN AFFAIRS 


The n)lo tU.it -n is pl.nitl In mission ii\ gioiiiis thuiufeU tUtii 
tfatUcis mil sihools n IS (k uh stitwlln Ooiiiniissnuici Mf'diU 

111 tiLiv system wUiih U is been ndoplcfl foi iiiomoling 
the e,iusL ot I'dni Jtion among tbo Xiiili ins, the Dcpailinent 
lias liiiiud its must otIiLunt .iiid fiithfnl auxiliaiies and 
l.ilioiLis 111 tin societies oX the seveial Ohimlian denomi- 
intions '* 

I'ominissiouci Oiliiido Ilionn, m aildition to \aiious leiimts 
oil the ht itiis ot uinmal, including i lull iiiioit on the iiioiioscd 
umin il 111 the >Siuini<ihs to bt ‘ ' couduittd bv the 

mihtaiy .done ' ' i,’"’ iii.idc letomnitiifl ilioiis toi i iiioub 

ill iiigis 111 iiohci Th it (1) m ill lie dies heieaftei 

to be ni.iile nith the Itidiaiis, the policj ot giiiiig gootli, lumiiig 
iileiisils, iiioMSious, etc, in lien ol iiioini, la insisted on 
* * .IS t.n as pi iclic ihlo, " 111 It (2) foiigitss Inke slcpifoi 

the uUiiiuti p.iiliniwtioii 111 the nilionil ligisldioii ot those 
Indiins tiiiililuil 01 soon to be so,** tint (5) tluu be made 
i.u lous eh iiiges in peisounel the uuinbei oC supciinlciidtnls be 
liicioiscd tiom 5 to 7,°' the duties ot ic,enl iiid supoimtenfleiil 
iiid snpeiiiitimleiit and gmeinoi of i Teuiloiv he sep ii diil,” 
the position of siikigent (sil.in V75n pei annum, with dnlics 
often equal to those ol agent) be .iboUshod"' iiid tbit ot itiiiioi 
agent, nith a silnn loii'ei tlnn that ol agent (SI, 000 iiei aminm) 
Mill le the lespoiisihilities and Iiidi.ins aic Itwci, bt cstalilisbed '* 

B THE PERIOD FROM 18*51 TO 1867 

Tlie question of the status of the Indi in, and the toohniqiie by 
nhich he might he usili/ed, had not been ans-woied satisf ictoiilj 
m 1861 when Oomnnssionei Luke Lea wioto 

On the goneial subject ol the ciMlia.ition of the Indians, 
many and diieisihed opmioiis haie been put loilh, but, 
unloituii itely like the lace to syhuh they lolite, they .lie 
loo wild to he of much utility The gieat qiiestiou. How 
shall the ludi ins be ciyiliyed ' vet icmains without t s.it- 
irfaetoiv auswci The magnitude oi tbe snbiect, ind the 
mamfold difhenlties lUhcpatably oonuocled with it seem 
to hmc boivildoitd tbe minds of those who hate attempted 
to gi\e It tbe most thoiongh insestigation ^ ' I 

tbciefoie leave the subject foi the picscnt lemaikiiig, 
only, Ih it iiiy plin toi the eiTlliyation of oui Indians will, 
m mj judgment, be fatally dotcctne, if it do not pioiide, 
111 the most cflicienL mannei, flist, toi then conccntiation , 
secondly, foi thou domestication, nnd, thiidly, foi then 
ultimate mcoipoiation into the gicat body of om citiren 
population ** 

Ooinmissionei Idea’s lecommcndation that the Indians be coii- 
ccufialcd was effectiialed thiough the gi idinil dnmmitKiii of 
the sine of most Inili in leseiiations The plea loi domcstirotion 
had appealed m eaihei lepoits, and n.as, in tact, the accepted 
piactieo of the Buiean of Indian Affaus it that tunc The lec- 
ommendation that Inibniis be ultmintely mcoi pointed into the 
citieemy of the eruntiy may maik a new depaitme fiom the 
theoiy nnd piactice of lemoval and segregation It appaiently 
boie fiuit in the Allotment Act,*" with its pioiisioim foi cili/eu- 
bhip ind fee simple tenuie of land 


liiocision the latio of incicose oi decrease among the abougmal 
population • * * 

(Btcerpt, Kepoit of Bemetary of tho Interim, 1889, p 4, in Rep Oomm 
Ind Aff , ISiQ ) 

"Eep Comm Ind Aft, 1847 p 749 
"Hep Comm Ind Aft, 1840, pp 989-941 
p 90S 

•oJTSid 

>‘ntd, p 9BS 

pp 982 95S 
“26W, pp 984, 988 

»• Thie would dreumyent the limitation to 11, of fail agents anthorlnd 
by law (Rep Comm Ind AH 1840, pp 034, 988) 

« Eep Comm Ind Aff , 1881, pp 12-13 

“Act of Pebruaiy 8, 1887, 21 Stat 888 See Chapter 11 I 


In 1861, (’oiiinn^sioiioi Miunieiiuv ohjc>cle(l lo the piactice of 
pomiitling Inili iii lulu's, oiignlft (1 m llie stic iiu of weskiu nugi i 
tioii, to let nil poj lions oi then tubal domains as losciiatioiis 
M'llh but lew eAcoptions, the Indians woie opposed lo 
selling iny iiiil oi then 1 ludu, as announced m then 
icphos to the speeches ot the coiiiiinssioui i Fmally, 
howcu'i, mam tiibis eyiiicssod then willingness to sell, 
but on the condition Ihit they could iclam liib.il icseia i- 
tions on then piescnt li.icts of land ' ” The idea 

of lelaiiiing icseivitious, which seemed to bo gcuei.illy 
ciitci tamed, is not deemed to be consistent with then tine 
iiitciesls, and iieiy good mflucncc ought to be eiciciscrl 
to enlighten them on the subject It tlio> dispose of then 
lands, no loseiyatmus should, i± it cm bo avoided, be 
giauled 01 ‘•llowod Theic are some Indiins m vaiions 
tiibis who , le orfiiijinig laiins, coiutoit ihly situ lied, nnd 
who aie ui sncli an ada luced gt.ilc of ciuli/ation that it 
they dcsiicd lo icruaui, the piiulcgo niighi well, 11111 ought 
Iici hails to he glinted, ind tluu turns 111 cich cise le 
seiaed loi Ihcii homes Such Indiins would bo qmlitleil 
looiijoy the piiulcges of citizciisliip But to make ifseiva- 
tums toi an ontuo lube on Iho tiicl avhuli it now owns, 
would. It IS helieypd be iiijmious lo the futiue peue, 
piospuily, ind idi inci moiit ot tho'c people The com 
iinssionex, is 111 is he luilgcd it pindeiil, endenoied lo 
eiilighleii (hem on this point, and 1 ihoiod to comiuce them 
that It was not consistent with the tiuo mloiosl ol them- 
sihts and tbiii posteiity Hut they should hiac tubal 
icsiii it ion j witbm then picscnt limit s" 

Commissionci Minj penny furthei niged the leusion of the 
lutcicomsc Act of 3834” and the lognlntioiis pioniulgitcd theic 
midoi, to meet changing eoudilious m Indian iclalious 

* ' • A new code of legul itions is gicitU uooded 

foi this blanch of the public seuico Tbal now in foice 
was adopted many ycais smee, and, in nianv piiticuliis, 
bns becoiiiu oli olole 01 mapplicable, especially m oiu new 
and distant tomtouoi The legnl itioiis now oMsting aie 
based upon laws m foico lespocting Indiin ilfins, and the 
Piesideut has luthoiity, undei tbe ict of Juno 30, 3834,’“ 
pjoyidingfoi the oignmaalion of the depailment ot Indian 
Affaiis, to picseube such inks is ho may think fit foi 
call) mg into oftoct its piousions™ 

That plea is repealed by sneceeding commissionois 
In his second animal lepoit,’**- Commissionei Many penny foio 
siyv a ciisis in tbe whole lemovnl policy, and uiged its ibandon 
ment 111 favoi of fl\ed and peimnnent settlements “theu'nftei not 
to be distmbed ” 

* By iltcinale peisnasion .ind foicc, some of these 
tubes [m Konsis toriitoiyj hiy'c been lemovcd, step by 
step, tiom mountain to yalley, nnd tiom uvei to plain, 
until they have been pushed halt wiy actoss tho coullneni 
They can go no fnithei, on the gioiind Uiey now occupy 
the ciibis must be met, nnd then fiituie detoi mined 

The wondeifnl giowlh of om distant possessions, iiid 
the lapid expansion of om population in evciy duecUon, 
wiU lendei it necessaiy, at no distant day, to lostiict tho 
limits of nU tlie Indian Uibes upon om fionticis, nnd cause 
them to be settled m fixed and pciminent localities, theio- 
aftei not to be distnibcd The policy of lemoying Indian 
tubes fiom time lo time, as the settlementa appioach then 
habitations and hunbng-gioundf., must be abandoned The 
tmiRiants and setUeis weie formeily content to lem.im 
in the leai, and thiiist the Indians betoie them into the 
wilderness, but now tho while iMipulation ovoileaps the 
ipseiyations and homes of the Indians, and is begmmng 


wRep Conun Ind Aft, 1888, p 249 

p 280 Beo Commlsnonei Denvei’s repoit (1887), fnfni, of 
Indiana bemg pornutled to lelaln snch hlbal land 
“ let of June 80 1834, 4 Stat 729 
“Act of Tune SO, 1884, 4 Stat 788 
“•Hep Comm Ind Aff, 1868, pp 261-202 
••Eep Comm Ind Aft 1864 

••/8«^p 10 
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to inhabit Iho i illcys nid tho niounl iiiis brvoiid, licnrp 
iLUioiil must coiisp, and tlie polu y ah.mdonccT ' • 

To piotect Indian funds liom ti ind, Cominissionei ILuniicuny 
recommended that— 

'■ •' All e\prui()iy conti u Is of eM'ii kind inddPsriip 

tioii, mide by Indian tubes oi hind'- with claim igiiils 
iittoinpys, ti idois, oi olhci poisons, slinnld be clod ued 
bv law null md mid, and an itiiil, inleipiptci, oi otlipi 
ppisdii, employed in oi in my u ly (onmdpd willi tin 
Indian seiMce, guilty of pniticip ition in ti iiisictinns ot 
thp kind loioiicd to, should bo inslmtlv dismissed iiid 
c\poIled liom the Indian (oiintiy, and ill such ntlcm]ils 
1(1 mime and deli iiid the Iiidiiiis, by uliuiusoeMi niadi 
01 piitKip itod 111 should be pen d oliem cs punish iblc In 
line and imiiiisoiinieiit Ale line now pi nil 1 iws to 
piotect Iho Indians in the soiuie nid niiinoleslpd possession 
of then 1 inds and also fiom dcnioi iliziliou bv the intio 
diiction of Inpioi into thou countiy, and thi obligilioii 
IS equally stioiig lo pi ok (I them m i similai maiiiici 
liom tlio wuiugs 111(1 imniirs oi such ilteiupts to obtini 
possession ot then tuiids’** 

Seeictaiy of the Intciioi McOlollaud in 1 S 54 , ipioiios ot U< ill 
obligations, leiteiates 

' ' • The duty of tlip goieinniciif is cle ii, and lUskre 

to the Iiidnns loqiiiros fh it it should be laillifnlly dis 
cliniged BXpoiiPiice slums tint nimli is gamed by 
i iciodly obseiTing oui plighti'd faith with tliesi jkioi 
eieatuies, and oven iniiiciple of Insluc ind liumiiiily 
piompts to a sliiet peifoimnuco of oui obligilioiis*" 

Coinmissionei Denvei, in 1817 ,“ tell-, of the sncccssliil oMin 
guishmg of title to all lands owned by Indians west ol Missomi 
and Iowa " ^ ' ' c\copt such poi turns as noic icsciied 

foi thou fntme homes * ' 

Of Indians uho hare lemoted to 

" * ■* Idige resonatioiis of feitlle and desiiable land, 

ontuely dispiopoiliomd to then wants £oi occupiney and 
suppoit, ■“ ' ' Then loseiintions should bo lostiictod 

so as to contain only suflicieut land to aftoid them a com 
foi table support by actu.U oultisation, and should be 
piopeily divided and assigned to them, with the obliga 
tioii to lemain upon md cultnate the same”" 

Cominissionei Dcnvoi uiged disconlinnnnce of the piaclice ol 
dlstiibuting lunds due to tubes in pei capita payments to indi 
\ldual membeis This piactico, he thought, tended to bicik 
down the luthoiity ol the chiefs, and thus 

disoiganires and leaves them without a domestic 
goveimnent ' ' The distribution of the money 

should be left to the chiefs, so fai al least as to enable 
them to pmnsh the lawle‘« and uniuly by withholding if 
fiom them * i - 

Oommissionei Donvei tells ot the attempi by tho Goverranent 
to suppiess the piactieo In Oalifoinin of kidnapping Indian 
cluldien and selling them foi seivantb 

“iJind, p 17 

“»76»(I, pp 21-22 See ileo oxliact from Bepoit of Socaeloty ol 
Inteilor, 1862, p 13, in Bop Comm Ind Aff , 1862 

All oontiacte with them ebonld be prohibited and all promisee 
or obllgaUona made bv them sbonld he dcclaiPd void 
Legislation along the linea urged wae enacted in 1871 See Chaptei 14, 


““ Pstract Horn AthhimI Beport of tho Beoiotiry of Intenoi, 18’M, p 
41, in Bop Comm of Ind Alt , 18'51 
“cBep Comm of Ind Alt, 1867 

“"Ibid p8 See CommlBslonpi Manypenny’s Beport foi 1868, eupio. 


He coiiclncUs Ins iipoit wilh a pie i loi i lecodiflialion ol 
Indian liw 

■* ' ' I uigonlly leptal the ic commend il ion ot my 

iiumcdiifc picdccessoi, lint thcie be an oaily and com- 
pktr luMsioii md codific atioii ot ill the Ims lolatmg to 
Indian litiiis, \shich, liom lapse of time and matoiiil 
chaiibUS ui the locilion, condition, ami ciienmsi iiiccs of 
the most ol tho tubes, haie beioiuo so insuflicicnt lUid uii- 
snil iblc as to occasion Ihc? gieilesl einbainssmont md 
ditlicnllr in ((inducluig the business oi Ibis Inaiieh ol Ihe 
public soil ice 

In 1S58, Coinmissionei Ali\ esliimiled the niimbet ot Indians 
to h( about JUVIOQ,'" oppios.iin itely the same unmbd as it is 
LSUmitcd exists today" He tuilhii estuniUd that about 3T3 
lieatics hid been signed since the idoptioii oi the Constitution, 
iiicl that ippioviniifcli 181,101,188 uies had been neqmicd 
lliiongli cc'-siou al d cost ot ‘pWiSlb, IH “ 

The pimciple upon nliuh lieiti miking wilh the Indi ms foi 
land lessioiis listed n is Ihus staled 

I Ini the Indian lube s iiossessecl the oeiupaut oi usuliuit 
light to the laiidb they occupied, and th.il they weie en- 
tilb’d to llie puacelul mioymeut ot that light until they 
yvciefuily ind justly dncblid otit" 

noueyet, that jniiKiple* ms ipinicmllj not ulheicd to in the 
Teiiitoiiis ol Oitgou md Wishnigton 

' stiong uidiueuicuts wcie held out to oui people 

lo nuigiite iiid seltle iheii, without Uic usual aiiange 
mints bcint, made, in adi incc, loi the exlmguisbmont of 
the title ol the Indnuis uho occupied and claimed tho 
1 inds 

Actoidmi, to ('omiiiibsioiiLi Mi'v, past Goieiiimcnt ])oIiey had 
been in eiioi in at lo ist Ihu o lospects (1) Bemoy il ti oiu pi ice 
lo place pioyenlod the accinumg oi ’ ' settled habits and 

i knowledge ot md 1 ibtt ioi tiuliacd pin suits 
(2) assignment ot too huge a countiy to ho hold ui common 
lesulled in impiopei use and failuio to acquue > 'a 
knowledge of sepai ate and ludividnal piopeity " ’ (3) 

anunifies icsnltcd in indolonco among Indians and fiaudulent 
piacticcB by whites " * 

Tho polM j ot ( oucenti at ing the Indians on small i esoiy i 
tions of land, and of sustonimg them theie foi a limited 
pi'ilod, until they can be induced to make the uocessaiv 
exeitions to snppoit Ihomsches, was commenced in 18T8, 
wilh those in Cnbfoinja It is, m fact, tho only couise 
comibitible with tho obhgations of justice and humanity 
The mllltaiy appeiis to base been used in the yicimty of 
icspiyalions “to pieyent the intiuEJon of impiopei poisons upon 
them [the Indians], to atfoid protection to the agents, and to 
aid ui contiolUng the Indians and keeping tkem within the limits 
assigned to them 

In 1850, Becietaiy of the Inteiior Thompson lepoits piogress 
m the shift ot Government policy fiom that of lemoval to that 
of tixcd icseiy aliens ’ * 

“ IM, p 12 

K* Bep of Comm of Ind Alt 1868, p 1 
flea Chaptei 1, sec 2, fn 4 
“■Bep Comm of Ind Alt, 1868, p 1 
“•Bad, p 6 
“TfSid, p T 

“■Ibid, p 7 He notes the diffeiencc m development between the 
noilhein tubes and tliobe of tho South who were peimiltcrfl to lemntn 
foi long periods In tlien oiigmel locationB (pp 6-7) 

“•Jbtd, p b 
’•Ibid, P 6 
“Ibid, p 8 
’«Ib«, p 10 

Bee Commissioner Manypenny’e recommendation for eneb a stiUt In 
,1864, auBta 
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THE OPUCB 01'’ INDIAN AFFAIRS 


Tlie ijoluy heieloioio idoplecl ol icnioMiiR the Indians 
Iiom tune to time, as the uocossities ot oui tiontiei iioin* 
lation dein.iiided .i cession ol then (cuitois, Iho usual con 
suleialion toi ^^luch was a luAi' money aimuitv lo be 
divuhfl 'imoiiR tliiju iiu (aiJita hid a dclclciions ellcct 
upon then uioi ils, ind lonhinicd Ihotn m then itniiie 
idle habits Tins polict, tvc aic now coiniiilled by the 
mcossiLv ot the <asi> to cliiiiRe At pieseiit, the polici ol 
the goioinmcnt is lo gilliei the Indims upon small liibil 
1 esc 11 It inns, within the iiclldehncd ixttiioi bound iiies 
ol whiih small ti uts ol 1 ind no assigncKl, lu seioi iltv, 
to the indnidnal niemhi IS (it tin tube with ill the iifebls 
incident to in esl.itc in lei simple, L\cei)t Ihe piwei of 
ihciiation This system, Mlieieiii it his been tiied liis 
uoiked well, and Ihe iC]Kiits ol the siiiieiinltiidints ind 
igcnts gne a most gi itil\nif, account ot the gicat im 
pioiemcnt which it his etfected in the chai ictei nnd 
habits of those tubes which h iie hcen biont,lit nndei ils 
operation ’ ‘ 

Vlfied B Qicuuwood, Ooinmissionei of Indian AHnis, iindei 
Secietaiv Thompson,’ lecommended that the loseivition poliii, 
as It h Id iKf n puisucd in G ihfoinin, bo nb indoned 

^ “ neithci the Qoyernment iioi Cilitoimi letog 
in/es my light in the Indians of that Slito to one tool ot 
land within hei hoideis An unncccssaiy numboi of 
leseiiations and bopaiato fnims have been established, 
the lot ilions ot many of them hate pioied to bo unsml 
able, md hue not boon Siiiflicienlly isolated, ' 

Uudci these rncumsiances, nnd being desuons lo initiate 
a policy foi C ilifoiiiia winch will seciiio om own < ilizcns 
fiom annoyance, md at the sime time, Ssive the Indians 
Horn the speedy evtiuctioii with which they me Ihieat 
Gued, I feel eousliaincd to tccommcnd the lepeal ol all 
laws authoiiving the ippomlmonl ol snpeiiutendeut, 
ngeuts, and sub agents loi Califoini i, md the abmdun 
meut of the pieseiil, and the substitulion of a somewhat 
diffoiont plan of opoialions “ ■■ Ihe Stale kbonld 
be divided into two distiicts, and m agent 'ippointed loi 
each ' The ngeiils should giie the Indians in 

then reaiieclnc disliiits lo muleigtand that they aic not 
lo he ted and clothed at government e\pensc, but that 
they must supply all then wants by means ol their own 
labor 


Should Congross antbouve a change in the present system, 
and new icscrvahons be estabUshed, gieat cnio should be 
taken so as to isoLxte the Indiins fiom coulact willi the 
whites Feitile linds should be selected which will lepay 
the effoi ts to cxdtivate them > • * 

During the Chvil Wai period, when defections fiom the Fed- 
eral Government occuiied nnd tubes weie concluding treaties 
with the Confederate Govei nment,’ * the movement to terminate 
the practice of dealing with Indian tribes by tieaty and to deal 
with them instead ns objects of national chanty, lacking legal 
lights, gamed momentum 

Secietaiy of the Inteiioi Caleb B Smith cleaily stated the 
now pohey 


It may well be questioned wliethci the goveinment has 
not adopted a mistaken policy in legaidmg the Indian 
liibeb ns qnasi-independent nations, and making treaties 
with them foi the pnichase of the lands they eimm to 
own They hive none of the dements of natlonahty, 
they aie wilhm the hmits of the recognized authority of 
the United States and must be subject to Its coutiol 
The rapid piogiess of civilization npon this continent will 
not peimit the lands which nie lequucd foi cultlyation to 
be snii endeied to s.iyage lubes foi hunting grounds In 


>*cBitract from Eepoit of the Becretnry of the Inleiioi. 1868 on 4-B 
In Eep Comm Ind Aft , 1869 
>“Rop Comm Ind AIT, ISSG 

p 22 
”C76Hf,p 28 
p 24 

"» Seo Chftptei S sec 4H and Clnpier 8, sec 11 


deed, wlintcvei ni ly be the thcoiy, the goveinment has 
ilways dcmindcd the icmoial of the Iiidi ms when then 
1 mils wen loaniied toi agiicultnial pni poses by ncU inclng 
sctUcineiilb Although the consent ol the Indiaut. has 
been obtained in tho toim ot lieiUos, it is well known that 
thuy hare yielded lo a necessity which they could not 
1 csisi ’ “ 

' ► I A 1 idical chingc ui the mode ot licatnuul 

«)t the Indians should, in my judgmiut, be adopted In- 
stead ot being lie iled is indopoiiilciit nations thoj should 
be logiidcd as waids of the govcinmcul, eiitilleil to its 
fosteiiiite laie md inotection Suitable dlstiicls of loini 
tiy should be assigned lo them foi thou homes, and llic 
govciiimcnl should supply them, thiougli its own igciits, 
with suth utielos as they use, until lUoy can bo instiuclccl 
to c Lin then snhsislenco by then 1 iboi 

Under the liiuculn ndmmislifihou, Commissionci Dole con 
ceiucd hunselt with the legal dis.idiantage nndoi which Iiidniis 
Inboi, in the conllict bclwceii state ind tcdeial )uiisdiclioii’“ 

' lliev fliid thcnisolvos iineinble to a system of 
locil md tedci il liws, is well as then lioitv stipula 
lions, nil ot whiiU aie lo ihe visi ui uoiity ot them wholly 
unmtclligible It a white niiu docs them an miniy, 
lediess IS often beyond then leacli, oi, it ohl lined, is 
only hid aftei delivs md ye\alioiis wluch aic theiiisolyes 
ciuel miuslice II one ot then nuinbci commits i came, 
piimshmoiit is siue and swift, nnd otiiiiinncs is visited 
njion the whole tube ' ' 

Bellei coopoialion between the Fedeial Uoierumont and thi 
stites was iccommciidcd, with state legislitiou loading lo nlti 
mate citi/eiiship the goal to be pin sued 

Very much of the evil attend iiit upon Ibo location of 
Iiidiins willnii the limits of Stiles might be obviated, 
if some plan conid he devised wbeieby a moie heaitv 
coopeiatiou with govoimncnt on the pait of tho Stales 
might he seiiiiiHl It being a denionsli ited fail Ib.ii In 
di ins ue c.ipablo of attaining a high degioe ot eivili/atmn. 
It follows Uiat Hu time will aiiive, <is in Ibe case ot some 
ot the lubes it has doublless now iinvcd, when the 
Iieculiii iclatioiis CMsting hotwoeii them and the fcdcinl 
goyoinmenl iii ly cense, without detiiment lo then inteiests 
Ol those of the cominnmlv oi State in wluch they aio 
1oc<ited, in olhei words, that the time will come when, 
m justice to them md to oiii solves, then relations lo the 
geneial goyeinment should be identical with those of tlie 
citavens of the iniions Slates In this view, a moio gen- 
eions legislation on Ihe pail of mosi of the Slates within 
whose limits Indians aio located, lookmg to a giadual 
lemoval of the disabilities nndei which they labor, and 
theli nllimale admission to rU tho lights of otizenship, as 
fiom tune to time the impiovcmenl nnd advancement made 
by a given tiibc may waiiant, is earnestly to he desiied, 
and would, I doubt not, piove a powerful mcentive to ex- 
ertion on the pait of the Indians themselves™* 

At the end of the Civil War, Secietaiy of the Inteiioi n,ulnn 
lepoited the teims of a negotiated pence with those Indians who 
had joined toiccs willi Coutedeiate soldieis™" 

* '■ Such pieliminniy niiniigements were made as, 
it IS believ'cd, will lesnll in the aluilitiou of slaveiy among 
them, the cession within the Indian teiiitoiy of lauds foi 
the settlomeiit of tho civili/ed Indians now lesiduig on 
leseivations elsewheie, ,ind the ultimate estabhsbment of 
civil goveimiipiit, subject to the snpenision of the United 
SUles“* 


™BKtiact liom EepoU of Ihe Hecrclaiy of the Intcilor, 1862, p 7, 
In Hep Comm Infl Aff , 1862 
“‘Jhed D 8 

“ Bee Qiapta 8, sec 10 
“Rep Comm Infl Aff, 1882, p 12 
“>JWd p 12 

“-Beo caiaploi 8, sec 41 and Chaptei 8, set 11 

“BitidCt from Bepoit of the Becietaij of the Inieunr, 1866 p III, 
m Bep Comm Ind Aft , 1866 
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Apimienlh, e^cn nt this ],ile thile the )xih(y of comijlele f\ 
(eimiu.ifinii oJ the ludiau ^,is .idvoi itod by “Ri'iillemLii ol high 
liosilion, lutcUifienco, nurt iieisoiial ( hii ittei ” ” 

Fininual eniisidci.ilioiis tnibid the niaiiKUi iticm ot 
suOi a iioliiy ' ' It IS tsumited ihil llieminilt 

nance ot euh loeimeiit ot Loops um,aj.cil igiinst the lii 
(Inns ot the pi iius costs tin* goviinnicut two inillion 
(loll ns iiei 'lunuut ' ' Such i polK y is imiiitestly 

as iniitt ictii ihlc ns it is in -moI itioii ot ciciy did ite ol 
hiimaiiity and Cluistiau duty““ 

Sofiotiiiy Hill 111, in uifcuig Contiessioii il idiuiitoi lh( ncces 
STiy lefoiuis iti the idiuimsli ilioii ot iiisliti on Iiiduiii leseiia 
lions, stated 

It IS eiiiii'sllj 1 c( oinim iidod tint tin siijieiiiitdKlitiis, 
ind also laciits ot i sml ihle ei ute, he empowoicd to u t is 
cml in,n,isti,itcs iiithiu tlio limits ol icscn lUoiis wlii'ii 
the tiibil idilions aie in iiutlined, ind ilso on the idaius 
1 emote tiom the luiisdictioii of ciMl mUioxitii's The 
nant ot m icceptiblo and elhciuiit luoiision loi the ad 
uinnsti itioii of lustice lias heiii siiisihly Iclt in c iscs 
aiisiiif, between uiemheis ol the tiibis, oi between IucUuim 
iiid the Millie ineii wbo hno been pci nutted to lesidf 
among lliom’“ 

Ooiniuissionoi Cooloy”“ lecoiiuuciided i iiious ladicil icloims 
in Iiidinii SoiMco poi sonnet, pai ticnlaily with legaid to tiadcis 
ind agents To elnniu ite collusion between (hem, he nigod 
Congiess to make it a penal oifeuse foi 

• ' tiiy agent oi othei oflicd iii the Inch in sciuce 

to be in any miiiuei, diiectly oi indiiectly, mteicstcd in 
the piohls of the business ot any tiadei, oi in iiiy coo 
(lact loi the piuiliase of goods, oi in any tiade MiUi the 
Iiidiiiis, ill then OMii Ol luv olhoi asouiv, the siine 
penalties to apply to the hceiising of iin lel tine (o hade, 
Ol to pnifliasiiig goods oi pioMSions loi the use of the 
Indians ot any tnm in which tliey oi any lelatiie may be 
piilneis 01 in iny M 17 nileiested i i u« 

In uigiug, as eomniissionois had done betoie, uicicase ui 
agents’ salaiy above tlie 1il,')00 they had leccivcd smee 1834,**- is 
a means of secuimg moie thoioiighly qiiahfled peisons, Oom 
mi&siouei Cooley hold 

t « 1 The fact that innumoiable appheants stand 
leady to fake any places whieli aio lacated is not, in my 
ludgment, in aigumont against an mcioase of pay, it is 
simply a pi oof ot tlie commonly leceivod idea ot the out 
side piotit ol the business f - u” 

Ho noted piogiess in the ciyihaition of the Indian 

Aiiothei eiidcuce of piogicss in (he light diiection is 
the leanest made by seieial agents, on behalf of the In 
(Hans, lb it the kmd ot goods tuinibhed to iliem may be 
changed fiom the blankets, biight-coloied cloths, and 
yaiions gewgaws, which hue fiom time inimemoiial gone 
to make np nivoiees of Indian goods, to substantial gui- 
meiits inipioied agiicnltnial implements etc’** 

JTiid , p ni 

« nia j pp III, IV 

>»/Iii(i,p IV BcaChiptei 7 sec S 

uoEep Comm Ind Aff, 1861 

*nf6i(7, p 2 Legislation along the lines proposed was enacted in 
t874 Act of June 22, 1874 sec 10, 18 Stal 110 177 2B TT S C 87 
This, in effect stiengthened the lestiictions contained in section 14 of the 
4.ot of June 80, 1834, 4 fltat 788 788, BBS 2078 26 D S C 88 The 
Act of jnne 19, t080, 83 Stat 840, 28 U 8 C 87a, modified these two 
piohibitoiy statutes to permit pmchasea foi poibonol use hy federd 
employees 

u»By Act of Apiil 20 1818, 8 Stal 401. agents’ salaries TWied fioiu 
$1 200 to 111 800, and subagents’ wore fixed at tBOO By Act ol Jtme 80 
1884, 4 Stat 788, agents’ salailes wcio fixed nt tl.BOO, and subagonts’ 
at f760 

“’Bep Comm Ind Alt , 1868, pp 2-t 

>«1W,P 4 


In lWi7, Actiua ( ’(11111111 ssioiiti Mi\ snmiuaii/ed the obstacles 
1(1 Iiidi m iiMhiS itum is hi s iw them, md the means to oveicome 
tlicui 

' iiiiiiil\ ' his iiiuost enlist lilt contact 

with the MCKius, imstiiuinlnns lyliitcs who net oiity tc ich 
him thill hisc M ns, but dcti mil and lobhini, and, often 
without ciiisc with IS little ( ompunotiou as they would 
(•a.liLiK lice 111 killnig i iloc, taki-* iicn his lile” 

Ifnilhci 

■< ' the Iiidr in has no ccit-iiiily is to the pcimnneiit 

possession of the laud hu ocriipies and whicli he is iiiged 
to iiiipi (Ilf, ioi he know s not bow long he may bo pei nutted 
to enjoy it " “* Biidciilh the leiiiedj foi these 

mils Iks hi seiiiiiug to the ludniis i iiciminont homo m 
a couiilii cvclusiicly si'l ipiiL foi thi iii, uiion which no 

lllllll'SOl (lIl/LllS, HMipt ^DK'llllUlMll IgCllls 111(1 ClllplOl ( S, 

shiU be piiniilti’d to icskIl oi intiudc, iii the gi lut 
jiig to them lUotuiciit , ol land as iiuliiiduil piopeity, to 
cnltn itc and uiipioic, in tlu iiipoiiitment ot moial, hon 
cst, ind (flicicut igdils, with i liii cnnipcusation fiii soiy- 
uis nud 111 (he pionipl fulbliiK nt bi llie feoiciumint of 
its tic ill and othri obligitions ininishiiig (ho necessaiv 
ud loqiiiied toi (i aching, iiid pi icing Uiini lu the lyay of 
bcconiiiii, sill siist iimiii:, iiid eioulualli independent of 
the fcoieiiimont” 

Hi ICC oniuK iiiUd to the tJecii’t ii y the icpcnl ot sec lion 4 of the 
Act ot Juli 26 18ii0,’“ illowing my citueii “of piopei chaiactei’’ 
to tilde with ludniis, since the Di'pni tnient had no anthoiity to 
i(' liiit the nimibeis noi discietion to detoimme the Alness oi 
ahiliU oi 1 tiadei 

C THE PERIOD FROM 1S6S TO 1876 

Pol Ihi next fi w vcais, with ludi ms Uigcly ui the piocess ot 
being settled oi lesettled on wosteiu icsoii itions, commissioneig 
! fontcined ihemselies piimaiily with inoblcms ol poimmeut pol- 
licy nud idniinisti itiou Should ti eat j making bo abandoned’ 
Will was the inopei lole of the militiiy? Should the Bmeau 
of Indian Alfaus bo tinnsfeiied back to the Wai Deiiaitment’ *'• 
IIow should the Indian Sen ice be icoiganiaed so ns to oveicome 
(haigcs of dishonesty and inofiSiacncy’ What was the best 
tecliiiiqne foi iiidn idnalizing and eontioUing the Indian^ Whnt 
weie the piesinl lights and tntuie piospecls of the Indun’ 

Although Ooiimussiunci Piikei in 18(W uiged that Ueaties 
then 111 tince bo “piompUy and iaithlidly executed," nevei- 
theloss he iceommenthd as Bmetaiy Smith had m 1802,“* that 
tlu* whole poiK I of tieatj mnkuig be abandoned 

* A tieaty inyoHcs the idea of a compact between 
two Ol moip sincieign poweiis, each possessing sufficient 
niithoiily ind toice to compel a comphance with the obli- 
gation’s mi 111 led Tbe Indi m tilbcs of the TJmted States 
aie not soyeieign ii itious, capable of makmg treaties, as 
none of Oiem have an oigaiu/od goveinment of euch 
inbeient stiength as would seeme a faithinl obedience of 
its people m the obseiv.ince of compacts of this chaiactei 
They aie held to be the wiida of the govoinmenl, and the 
only title the law concedes to them to the lands they 
occupy Ol claim is a meio possessoiy one But, because 
tieaties have been made with them, geneiaUy toi the 
e'v(iiigui*'hmQnt of tlKui supposed absolute title to land 
inhabited hy them, oi ovei wbnh they loam, they have 

“■ Hep Comm Ind Aft , 1807, p 1 
p 1 

wn,d,T) a 

11014 Stat 218, 280 BBS 2128 

«»Bep Comm Ind Aff, 1807, pp C-0 

"■Siie see IB, tupra, foi a dlaimatiion of that pioblem, and tbe 
iccoimncndatiuiiB of yonous commiaBioneie and tbe Indian Peace Com 
muBion of 1867 

“aSeeBep Comm Ind 4®, 1862, p 7, and wp>a 
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l)(c«<)mc imiiicssHl with Ihc notion ol national 

iiKUpuuldiri II IS liiiK* Ih it tins nil ' 1 slionia 111 ilisiielliHl, 
iiiO till go\cniimMil (( iM' llu‘ iiutl liiu oi tliiis (iLUiug 
mill Its li.IiJhss mil mnc.i ml wuds Mnn good mon, 
looKnig It tins iiiitlii oiih tmin i Oliiisti in iMiiil ot 
Mi\l, Will null Ills si\ tint till 1)001 Imliiii lias DPOii 
cn itl> wioin,pil lud ill licitiil tint fins wlioU tonnln 
n IS oin L Ills ui w 111 ! li ln> li IS bi i n (It spoiloil, .mil Hint lie 
Ills bun ilmcii Iioiii iiliic lo iil.ui until lie liis liiiilh 
lilt to bull 1 sjiol wboio lo 1 iv Ins Inad Tins iiiilieil 
nii\ 111 iiliiliullii 1 ) 1)11 iiiil liiiiiiiut, but Ibc stem letici ot 
till liw iilimis ol no shlIi i oiiiliisioii, mil gu it nniuv bis 
fill'll (liiiii liv till 1,01 11 Hint 111 m ilthidiiift tins people 
into tbe 111 lilt oJ I boil biiiiR indctioiideiil sonioitnties, 
while tlici wi'iG It till Sinn; tunc lecoRui/cd only as ils 
ili'pinileiits and wuds As tnili/iHon .id\antes mil 
iliiii iKissf ol liiKl no loffimid loi scdiomoiit sntli 
liRisl itioii sboiild bi (.1 Hill’d to lliini is i wise, liboial, 
iiid jiisl gniiiniiii'iil onRlil lo csleiid lo snlijeots holding 
llioii ilepi'iidi III lolitiou 


By the lot of M mil !, 3 S 71 ,” liiatj making w is ibiiidinieil 
Ilowpvci, ngioniionts, ippioiod bj both Senate and House ol 
lU-piesent itiips, lOiiliuuoil to bo uindo In 1873 Commissionei 
Bdw ml P Smith iiiged tint eiiu agiecmonts cease 


’ ' Wc line ni tUeoiv oiei sixty flip imlcpendcut 

ml ions wilhin oiu bouleis with whom we b.iie eiileietl 
into tiuiti leliliDiis IS boiug soieneign poeiplos, and at 
tbe siuio time Ibo white igtiit is soul to contiol and snpci 
ii'aj these loieigii ixiwois, iiid i lie loi tbeiii is w nils ol 
the OJoicmniont This ilonhle ronrtition ot sincieigiiti 
and waidsbip ini olios iiioieising ditHcnllies and ibsnidi 
tiis, as tbe tiaditioiial chieftain, losing Ins bold upon his 
lube, (Miscs to 1)0 distiiignisbcil foi ani thing cseMpI toi 
the lion’s sbue ol goods and inoiiuvs ivhiih tbo Qovein 
nioiii ondeivom to send tbiougli him, fo bis nomiiiil sub 
leels, anil as Ibo neiessitios ol the Tiidians, piesscel on 
eiciy side bv ciiili/aliori, lequiie inoie help ind giealei 
diMniminntion in the miniiei of distiibnliiig the tubal 
f Uriels So fai, and is i iiiiilli as possible ill lecognition 
of Incinns in any nlbei lelatiim than btuctly as subiects 
of Hie Goieinment slionld lease To pioiide for tbit, 
1 icUcal legislitiou syill be leqTiuGd"’ 


On tlio use of (he nulltaiy, offlcaal opinion yoiied Oommis 
flionei Tnvloi flSeS)"* wns sliongly opposed, Commissionei 
Faibei ( 1808 ),”” himself a genoial, belieyed in its use, paiticii 
Inily foi those Indians who failed to lemore In his 1870 ic 
imit”" he lamontcd the passage bv Congiesa of an act™* which 
"♦ • ' piohibited the emplojment of nimy oflieeis in any 
oiyll capacity * * ” Commissioner Pinnas A IFnlkei I 

(also a genernl) in 1872 “* mged tbe use of the mihtniy to offlect 
the "peace policy 


' '■ * Such a use of tbe military constitutes no nbon 

cbmmenl of the “peace pollei,’’ and mvolyes no disparage 
ment of it It was not to he expected — ^it was not in ttie 
iiitnre of thuigs — tbnt the entiio horti of wild Indians 
should submit to be lestiained in then Isbmaelitish pro 
ell VI ties without a stinggle on the pait of the inoie audn 
cions to maintain their ti iditional fioedom 


*®Rep Oomm Ind Aff, I860 p 6 

’ • 10 Stat 6«, BOO, H B 4 a079, 20 U S C 71 See Chaptai S 
Hep Comm TniJ Aff , 1878 p 1 

“•Rep romm Ind Alt, 1868, pp 8-10 
Hop Comm Ind Aff , 1869 p B 

"Rep Comm Ind Aff 1870, pp 9-10 

“» Act of July 15. 1870, 10 Btat 818, 819 Bee fn 41 tuma By Act 
of July H, 1892, c 164, see 1, 27 Stat 120 , and Ut of July 1 1808, 
c B46, sec 1, 80 Stat B71, B7S, the President iina glycn the powei to 
detail Army offloers for duty to Indian agencies 36 P 8 C 27 

« Rep Comm Ind Aff , 1873 

“• In 1867 (Act of July 20 1867, IB Stat 17) the Indian Peace Com 
mission wns authorised by OongieSB to study the cauae md care for 
Indian wus Theii reconunendatlonB in 1808 (Report of Jannaiy T, 1868 
to tbo Fiosident In Rep Comm Ind Aff, 1868, pp 20-B0) weie the 
hosli foi the new "peace iMllcy" of the Qoyemmenl See discussion 
see 1 Bvpra 

»« Rep Comm of Ind Aff , 1873, p B 


Comniissitmci Walkei compl lined that bis policy bad been 
widely niisuiidei stood and ciitici/ed by tbe pi css 

* ' Tills imsundeisl mdmg m icgaid lo tbo occa- 
sional use of foiLL in making eftecliie mil uniyeis il the 
iwlici ot lie ice, li m led no sm.ai poitiou of the pi ess of the 
cinuiliy to tie it the moie iigoions opplifalioii of tbo 
scimige to icfiactoiy Indians which b is cbnac(pri/ed the 
oiai ilioiis of till, list tbiee mouths as an .ib indonmeiil of 
the peice policy itself, wbeieas il is, iii fail, i Icgilimnlc 
and (ssential put ot the oiiginal scliemc winch the Gov- 
Liumeiit Ins been omleiioiing to rany out, ii ilb piospects 
ol success ncvei iiiiiie biigbt and bopolul Ih.in to day “* 

In 1873 , Commissionei Bdwaid P Smith mged that a mihtaiv 
foice be act up among the Sioux, notwithstanding tioaty a&sm- 
aiiccs to the contiaiy 

Hithiilii the luilitaii Inieiili lined fiom going on this 
iiscii itioii liec lusc ot Iho cxpipss teims ot the ticnty wilh 
Hie Sioux, m wliidi it is agi eed that no milit iiy loico shall 
be bionght oiei the line I lospeeftiilli iicoiiimend tbit 
pioiision be nude it once loi placing it each of the Slonx 
xpsoii itions a nnlitm V toice sufficient lo eniblo the agents 
lo eiifoice 1 aspect foi then authoxity, and to conduct 
agency nltuis in an oideily mnnnoi ^ 

Aflei many yeais of cbaiges against Indian Service flelfl pei- 
somicl of dishonesty and inefflc lency,™’ a now system of choosing 
agents wns inaugniated in 1 S 80 undei Pi esidcnt Giant Their 
nomination wis lot the most pait delegated to saiions itligions 
bodies actue in missioniiiy woik, paiticnlailv the Society of 
Fiicnds The lemaming agencies wmo filled by Aimy oflieeis 
detailed foi sucih duty,”* until tho Appiopiiition Act of July 15 , 
1870 , caused them to lelmtiuish cavil posts 
Cominibsionei Pnikti in 1800 and in 1870 lepoited the plan 
walking well*" EIowoici, it was giadnalh abandoned and 
completely discontinued by the eaily eighties ** 

On the question of the techniques foi lucln idnnlirmg and con 
tioUing the Indiins, conunibsioueis difCeied somewhat, although 
all agreed basicaUy on ollolmout of Imd in seveinlty as one of 
the majoi methods 

4 M t policy of giving to ei oiy Indian a home that 
he can caU his own is a wise one, ns it induces a stiong 
incentive to him to laboi and make eveiy eftoit in his power 
to bettci his condition By the adoption, geneially, ot this 
plan on the pnit of the Qoveiument, tho Indians would bo 
iiioie npiilly advanced in eivilivntion than they would 
if tho policy of allowing them lo hold their land in common 
weie continued*" 

4 • ,» y « 

* )• * A fundamental difteience between barbaiians 
and a civilized people is the flitfeience between a herd 
and an mdiyidunl * • ♦ Tho staituig-pomt of indi- 


)»*Il)t<I,p 6 

■“Uep Comm Ind Aff 1878 n 0 
)•* Rpp Comm Ind Aff , 1809 p B 
" Ist Annual Mosiagp to Congress, December 6 1{ 

I hive attempted a new policy towards t 
nation • • * The Society nf Friends is Wb,, luiun,. uu.v,ub 

auccpedod m living In ppnoe with the Indians In the early eelllp 
ment of Pennsylvania, while their white neighboia of other seels 
in other sections w ore conatanllv pmbroilpd Thpy are also known 
for the It opposition to all strife, vlolenea, and w ir, and are 
generally noted lor thplr strict integrity and fair deilings a?hpt,p 
consideintions Induced int to give the management of a few 
lescsryationa of Indiana to them and to thinw the burden ot the 
seleetion of agents upon the society Itself • • » Poi superin- 

tendents and agents not on the leeervatlons offlcois of the Army 
.-p w- — j Presi- 

Accordlng to Bchmeckebier thh policy was inaugurated by Giant to inaute 
■ t opposition to hiB appointments by the Senate (Bchmeckebiei, 
op mt, p B4 ) 

’"Hep Comm Ind Aff 1809, P B 

"16 Slat 81B, 819 See fn 1B7, aupra 

“•Him Comm Ind Aff, 1809, p B, Hep Comm Ind Aff, 1870, 
pp 9-10 


n»Bep Comm Ind Aff , 1870, p 9 See Chapter 11, w 
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MaualiSim lui an luclian is tho pcisonil iiossossmii ol Ins 
IJOitioM ol (Ik' i« soualioii ’ ^ 

In 1870, Oniniuissionci Piikti miuitccl, is in iiirtniUon ot 
Iiuli'in inonitss, )ln( miiiv \iPie isl iii^ to Inni llipu 1 iiid sui 
\ovc(i nud aUottcil 

In 1872, Coinniissionpi Wilkei doleiidpfl the “Icodmt,” policy 
ninth had liccii iii ttfcct loi J ip ns 

Thi Iiidiiii iiolit\, so cilletl, oi thi. Goiuinmeiit, is a 
lloliCT, and It IS not i lM)llL^, oi lalliii it consists of two 
politics, entiiolv disliiid, soHiiiiiig, iiiiUprl, to bt inntii illj 
iiicousistput niid to loflcct each upon the otlipi the one 
URnliling tilt licitment ot Iht tubes nhich up pottii 
ti<lll\ hostile, th it IS, nhost hosfiliti is only itpiosst d ]iist 
so louts <1^. uid so til IS, Ihej aie snppoitorl m idlcnoss 
l)V Iht Oovuiiment, the olhei Iet>nlntlIl^ the liestiiieiit ol 
Itiosp tiilics nliieh, lioni It iditiou il Jiitiidship, tiom 
iinmoiiL il weakness oi ht the toitc ot tlini locitioii, iic 
pithei iiiilisiiosPtl towsid, 01 incipshle ot, insist iiut to 
the (lomiiids ol the Ooicimiicnt It is, ot 

toiiise, hopi'lessli illogn il thit tht fviiuiditilies ol the 
Govpinmcut sliould he luoiioitioned not to the good but 
to Iht ill dtseit ot the stwoiil tubes, tliil luge bodies 
ot Indians should be suiipoitod in eiitue imlolciipe In the 
bounty oJ the Goieinment siniplt bt cause they lu uids 
(ions and insolent, while well disposed Indi ins sie only 
nssislod to selt-mnntpuiiite, since it is known they will 
lint fight ' ' I And let, loi all this the Got tin 
ment IS light and its eiitus wioug, md the 'Indian 
policy" IS sound stnsiblo, and beupliuiil because it le 
ihiccs to the tniiiimum the Itisfa of lite and piopcily upon 
0111 tioutiei, ind Glows the fieest dcitloimieiil ol om 
sottlcments and lailwajs possible uiidei the tiiuini 
stances * ‘ 

1 * * 

Theie is no iiucsUou of u it ion il dignity, bt it i cineinlieied, 
involved in the ticatmcnt ot su iges by i cniliaed powei 
With w'lld men, as with wild Iw ssts, the ciiiestion whelhei 
in 1 given silu'itioii out shiU tight, to i-v, oi inn, is a nucs 
tion meiely of whsi is c isicsf and s ilpst ”* 

Conunissiouei Wolhei discussed the J iiiu lion of the leseit ation 
as he saw it 

•I * I tho Indniis should be made is comfoilible on, 
and as uncomfoitable oft, then loseiiations as it was in 
the powci ot the Goveinraeul to make them that such ot 
tliem as went light should he pioteeteil and fed, and sucli 
as went wrong should he haiassed and siouiged without 
1 11 tPi mission ' * ’ Such a use ot the sliong aim ol 
the Government is not wai, but discipline”* 

* -I * The lescivntion system affords the plate loi thus 
deal mg with tubes and bands, without the access of in 
fluonces mimical to peace and viitue It is only neoessaiy 
that Fedeial laws, judiciously fiamed to meet all the 
tacts of the case, and enacted ui season, befoie the Indians 
begin to scattoi, shall place all the membcis of tins lace 
undci a stiict letormatoiy eontiol by the agents of the 
Goieimnent Especially is it essential that the light of 
the Government to keep Indians upon the iesenntion>- 
assigned to them, and to aiicst and leluin them wheneyei 
thi y wandei away, should be placed beyond dispute < * ♦ *" 

Tho problem of the consolidation and sale of surplus land on 
leseuations had alieady apiieared in 1872 

The leseivations gi anted heietofoie have geneially been 
piopoitioned, and iighUy so, to the needs of the Indians 
in a loving state, with hunting and fishing as then chief 
means of subsistence, which condition implies the occupa 
tion of a tomtory fm exceedmg what could possibly be 


™ Hep Canmi Ind Aft , 1878, p 4 
Bep Comm Ind Aft , 1870 p 9 
>^Bep Comm Tnd Afl, 1872, p 8 
p 4 

in Zbia J p B 

™j7na,p 6 

pp 11-12 


cultii lied As they cluiisc* (n igiicultinc, howciei lude 
and piiiniliie u Just, ihi \ lind lo coiiti ict th(‘ limits of 
iiluil oiLiiiulion INilli inoju i uluiiiiisli itnc niau.igt.- 
iiiiMil llu poilious thus u iicliiLd n uloble toi cissatioii oi 
s lie L HI Im> so Hhow II logcihi 1 as in no w n lo imp iii Iho 
integiiti ot llie iiscu.itioii Wlieie Ihisihingc lustikcn 
pine Uiiii cm be no iiiicslinii ol Ihe espcdiencj of sucli 
sail 01 ussuin The Iiiili in 01h( i his ilw ays t luncd this 
comse, and notwilhsf iiuling Ihe soiiicwhat cini slionablo 
chaiactei ot soini ot Ihe usnlling tiaiisirlious, uismg 
especially out ot iioluit oi ti iiidiileiit comhinalioiis to 
piueiit a fail sile il r in be loiilnlfiitli iffiimed Uiat the 
adi ml u'e ol the Induiis has „ciii i ilh been subsLiyert 

theicby 

The piLSCiit lights and Iho iutiiic piosiiecis oi llie Indian 
ippeais lo hue conceineil inniiy cnmiiiissioiicis 

roninussiouci Taj loi, in ISOS, asked the (jui'slion 

Hh,ill oui Indinns be ciuli/ed, and how’ 

' * * Assuming that the government has a light, 

md lhat it is ils duty to solve tho Iiidnin question defl- 
iiiteh iiul dtcisnely, it liecouu s iieces'aii Hut it detei- 
mine it once the host iind siieedicst method of its sohiliou 
and then, aimed with light, to act m the mteiest of both 
iices 

It might makes iiglil, we iie the sliong and they the 
weak, and w^e would do no wiong to piococd bi the 
chcaiiest and neaiosl louto lo tho desiieil end, and could, 
theiefoie, jnsliiy ouisches in ignoiing the mtm il as well 
IS the comciilioii il lights of the Indians, if tliey stmd m 
tlie wiy, md, ns thiui lawful mastois, issign them then 
status and thui 1 isks, oi put them out ol then own way 
and ouis by o\tcimination with the swoid, staii ition, ot 
by any oUim method 

If, howeaei, they haic lights as wvll ,is we, thou clenilv 
it IS onr duty is wcdl ns sound policy to so soho the ques 
tiou ot (heu Intnio lolations lo us md each olhci, is to 
secviie then iiglils anti piomotc Ihcii highest luteiosl, in 
the simplest easiest, and most economical way possible 

But to assnuie they hnao no lights is to deny the fnnda- 
inentil ptmciples of Ohilstumilv, as well a& lo contiadict 
the whole theoiy upon which the goveiiiment has um 
foimly acted townids them, we aio theietoie bound lo 
lospeot then rights, and, if possible, moke oui inteiests 
haimomzo with them ' • • 

Commissionci W.tiket, in 1872, nnsweied the question in one 
way 

It belongs not to a sangnme but to a sobei view of the 
silualjon, thit Ihiec yeais will see the alternative of war 
elimmated tiom tlie Indian qni'stion and the most powei 
fnl and hostile bands of to day t blown m cntiio helpless 
ness on the meicv ot the Government * ’’ ' 

• * ^ * 

No one ceitamly will lejoliM moie henhly than the 
inesent Oommiasionei when the Indians of this counhy 
cense to he in a posation to dictate, in any foira oi degice, 
to the Government when, m fact, the last hostde tube 
becomes i educed to the condition of supphauls for 
chaiify • ■* * ”• 

Commissionei John Q Smith in 1870 ausweied the question 
m onotbei way 

• No new hunting-gi ounds lemnm, and the civili- 
sation or the ultei destiuctlon of the Indians is movitnble 
The next twenty-five yeais aie to deteimiue the fate of a 
lace If they cannot be taught, and taught a ei y soon, to 
accept the necessities of then situation and begin in eni- 
nost to piovide for their own wonts by laboi in civUizcd 
puiSTUts, they aie dostmed to speedy ottmction”* 

* I- * We have despoiled the Indians of then iich hunt- 
ing gionnds, thereby depriving them of then ancient means 
of snppoit Ought we not and. shall we not give them at 
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THa OB INDIAN Al-BAlRS 


leist i SKUic hoim, .iiwl (lie clii ipbnl iuupIlss benotil ot 
311SI lud (([Uil-ible 

Aloiif, willi tlif bioiil iiidblcius ot arliniuisti 1I1011 aud polu^, 
weir ib(* iiiobkms ol sin'citii letoiiu 111 legislitiou is inicli<iiii 
cips bioiiiic aiiiMicnt lu liws ynuuiUK inlt'icmiise mil li iilc 
with till' Imli m^ 111(1 in (he uNtension ol Uinlul Slalps law ind 
IhcjiiiiMlKdoiiof (he cniiilsoMi Twliaiis Tlie^o siiLi ibc ulniius 
had bi 1 11 ii>( (iiiimuidcd loi m >ii\ jeus On icMsioii ot (lie liiln 
( oiiiM> Vc( ol ^iiici' ISj 1,”" md law nncl oidii iclmiu since 

il le istlMiJ'* 

In ISTl Atliui, (’omnnssujiici CIuiu wiote lb it Ihc liws iet,u 
liilin*, liacli' 

* ' ue so dofcelne is to lul to seiuie the Indi ms 

.iKunsl Uie luiio iiluncnts of the wliitos ■ ' A 

leiisioii ot (lioso 1 iws IS 1011 mutU (o bo dosiiotl to mool 
(lie di iiiged I iKiinisl incrs now suiioiindint, the Indians 
iLisiMK on( ot (be buildiiiK ot 1 nlio ids tbiuii(,h then land >, 
the lapiil advimo of while wltli'niiiits, mil lhi> claims 
ind lights ot sqnitlcis, miucib, and piosiiecting imilips'"* 

The lOQiipst loi iptoiin in tlip idinmistialion of iiislui 01 1 1 Hit 
Indians was nude 111 thi' ii'innl of (ho Boaiil ol Indian Com 
uussionois foi 1871,'* il was lutontcd in 1873^“ bT Com 
misBionoi Edwaul P Sniilli, who uigPil tbit nents and snixim 
tendeuts bo gnon imaistcii il powcis, md again in ItsT'i, when be 
uiffed tlm( autboiiU begmn 

' to (In Siciolin of tlip Inlpiioi to pii iCiibo ioi 
ill (iibis iiup mil mills piilwutnt to iiloitl llip simt, 
an oloitiip goMinmi'iil lliiongb wbitli shall bo adniiiiis 
teiPd all iiecpssuv polite legid ilions of the 1 esci 1 ntioii 

Oonimissionei John Q Smith letouuuendpil llie 

♦ t * Extension ovoi them [the Indians! of Uuitcil 
Stiles 1 iw and thp jiiiisdiitiou of Tlniteil Stilts limits 

D THE PEKIOD FROM 1877 TO 1804 

In 1877 Oommissiouci Hayt made seven spetibc ipcoiumeiiiln 
Uons £oi policy, tb it of i s^ stem ot compnlsorv common schools 
being pniticnliilv uolownithy (1) A tode of hiws toi leseiva 
tionfa 'mil meniM foi disponsmg justieo , (2) Indian police nudei 
■which shiill be tested in iiiditidnals and unliinablo foi Iweiitv 
of huid ” into fauns of lonvpiiient si/u, the title to 

which shall Im lestiil in individuals md luahmiable foi twenty 
jeais < ”, (41 The tst ibbslmienl of a tompnlsoiy tom 

mon school system, lududmg mdiistinl schools, (I) Piee access 
to Indians of inissioniiieb , (61 Insistence on lahoi 111 letuin toi 
food and clothing , and (7) A steady concentiatiou of the sin illei 
bands on Inigci lesoivntions*” 

In 1880, Acting Commissionei Moihle included statistical tables 
ot population aud amount aud lyiics of woik accomplished dnimg 
the veai ” He lepoited e'rtensively on edncahonal ddvmces. 


**“76t(Z,p XI Comnussloiiei hmlth commend^ as * * The only 
thing yet done by the Government • • * ppimanent md fu itacb 
mg • * * the dedlcntiaii of the Indian Teiiitoiy as Iht final homo 
for the late” (P XI ) &eo Chiptoi 28, sot B, on the tbimvlne open 
ot Indim Ttiritoiy lande for settlpwcnt 
'"Act ol JuuL JO, 1831, 4 Stat 720 See Chaptei 10 
MiSeoBip Comm Ind AlCaua 18D8, pp 261-202, and *«;»o 
'*'Bee Bop Comm Ind Affairs, 1802, p 12, md mpia 
Bop Comm Ind Alt , 1871, p 6 

“I Thud Ann'asl Beport of the Boaid of Indian Commissionei s. In 
Bep Comm Ind Aff , 1871 p 10 
’■* Hep Comm Ind Aff , 187S, pp 4-C 
Hop Comm Ind Aff , 1S7B, p 18 

>»Bep Comm Ind Aff, 1876, p VII Pee Clwptei 7, sit 9, Chiptcia 
18 and 19 

>“Bep Comm Did Aff, 1877, pp 1-3 
’s-Hep Comm Ind Aff, 1800, pp lU-XV 


inilitiil lily tht oiieiiiiii; ol new hoaidiiig schools™ ‘The 1111 - 
lioit luic ot hiving at least one good ho.iidiiig school it eith 
igpiiLv need not he nigucd ” “* 

The system of Indnii piilieo, in opei iliou Icsb Ihnu 3 vo us, was 
leiMiiteil lolit woikmg nilmiiablj with a lone of 103 ofticcis and 
lilS pinnies™ 

The pita loi i “uiiiloim aud pcitett fitlo to thou lands is a 
ineasnio condutive in the highest dcgiee lo then piesciil aud 
inline weXiiie’ w is ugiin iiigcil foi the Indians ™ 

Coiiimissioiiei riitc, is i business man, wis emiceintd wi(h 
Iiidiin admiiusUahon and peisoiiutl 

I ' Within the 1 ist ve 11 sov on entiio mouths weie 
loiisumcd in inakinK snth a eh mge at one ol the igencies, 
vvhcie my coin ct business mm tiansacling his own busi- 
ness would have m ido the ih mge 111 less than seven days 
This IS the fault of the law md ought to be ili.iugod’" 

I give It IS mv honest coiivictlou as a business man, 
aftoi one ycni md a halt of close ohsei vnlion, in a position 
when Iho chances foi n coi i £ct knowledge ot this question 
lie beltei th in in mv othei, (hat the tine poDcv of the 
aovcimueutislopiv Indnn (gents such compensation and 
plnee them undci such lognlntioiis ot 1 iw ns will iiisnie 
lh( seivicos of lust class men It is not enough that a 
in in is honest, he must, 111 icldilion to (liis, bo tupable 
Ht must be up lo sUiid.iid physitally is well as moi illy 
and nicuHlIv Mon of this class me compmatiycly scaice, 
md us a inle cannot be hid unless the compensation is 
cqtiil to tlie seivue lecimiod Lowpiitcd men ue not 
always the cheapest A bad aiticle is deii nt any pine 
P nine a niin as Indian agent 'i>l 200 01 1)1,500, and o\[ioct- 
mg him to ppitoim $3,000 01 $1,000 woilli ot laboi, is not 
economy and in n Inige niimboi of cases has pioven to bo 
the w 01 st kind of o\tiay aganco “* 

He niged iiicieaspc! appiopiialions toi edutation, pailiculaily 
£01 ludustiinl schools 

* If one milhou of dollais foi cdncaliuu.il pui- 
posps gnen void will save seyeiRl millions m the fuluio, 
It IS wise economy to give that milhon at once, tmd not 
dole It out in smalt sinus that do but liLth' good 

Coinnustdonei Puce dep.iited fiom the mceptod Iheoiy in 
Indim education of the supciioiity of boaidmg ovei dnv 
schools ” I 

* *■ ■' It IS as common a belief that the boaichng 

should Bupcisede the day school as it is that tiauiing- 
schools lemoto fiom the Indian countiv ought lo be Biib 
stitiited foi those lot ited in the nudst of the Indians But 
I tiQst that the time is not fai distant when a system 
of chstiiet schools will be established in Indian settlements, 
which yvill solve not onlv as centers of enlightenment for 
those neighboi hoods, but will give snitable emiiloyracnt 


”*II(Mf,PP V-VI 

«‘I6i(f,p VI 

«> JB«I , p IX Act of May 27, 1878, 20 St it OJ, 80 Theli dutios in 
volved discoveiy anfl oiiest of thieves, action os tiuanl offlceia, piotet 
lion ol annnlties md propeity, pievenllon ot dcpiodations to timber and 
of the lutroClnctlon of lianoi, action at, luesstngus nnd cenans takcis, 
etc (p X) 

“•IBmI, p XVI 

I'VHfP Oomm Ind Aff 1882, p V 

““Ihjif, pp V, VI Commivsionei 10 P Smith in hia report foi 
1878 (pp 9-10) had mgefl that toloiies be incieasod to $2 000 01 $2,ti00, 
depending on the lemotcuew of the leseivation , Comraissioner John Q 
Smith in hH lopoit for 1876 (pp III, rV) lo $8,000, (Commissioner 
H A Hayt In his lepnit foi 1877 (pp 0-7) that hnlmes be scaled 
according to the nnmher of Indiana nndei an agent’s JmlBdiction 
Becommendations foi Incneaslng agents’ saloilos appeoi constantly m 
CkimiDissioiieiB' repoits 
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to icUuued shirtoiils, c'apccmlly the -vdiine wonieii foi 
whom it IS spL’ciUl> ihdicull lo pioiide 

CChe cost ol muni lining nn Indi in pnpil ui <i icsw \ ilioii 
bnaidiug school mnv be set dimm is n little oici lilGO pci 
annum , in i day school at about pei .iimum " 

In the m ittei ol health, also, (JonimissionoT Pnte hid speaht 
lecoimnend itions 

"When the length ol time (Unco oi loui yens) which is 
icqniied loi the physici in to Inimliaii/o himscU with the 
languiRc, li dills, and meuLil pccuhiiibcs ol Indians is 
taken into considonliuu, iiid also the diiilomacv which is 
ipquiied to oblaiii mil mimtain then couhdcnco, it is oti 
vious 111 it il IS spocialli disii itdc to piocuie ellitieut and 
if possible, iicim incut modiciT oiliccis oL piououiiced uioial 
ind tempi'i ite hihits oJ gioat unll yimci, capable ol mik 
mg good and cndumig mipiossions on the Indians It is 
dPtiiininlil to the scimco to lie (oiitiiiuill} changing 
medical omcois 

In conuerinm wdh poimament modii il olIiccis, i system 
should be luaugiii ited ot cuuig loi tlie bhnd, insane, uitl 
destitute aged Indmnia 

The pioblem of ficidnien in fndiui Toiiiloiy, piessnig since 
the close ot the Oiiil IVai, had not bec>n sohed by 1882 

'The iitlith guaiiutccd to the fieedmen in the Indini 
Tciiitoiy by tioatj stipulalioub have bein ignoied, and so 
tai as then inteiests aio mvohed the tieatiis themsolvc 
haie been lutuilly sot aside, lioth hj the Indians and by 
the goyeiimieul*" 

In this leiKiit ot Jimmy 28, 1882, Agint Tntls stales 
thit— 

It is uupoiiulai in Iho Oheiokoe Nation to adioc ite 
a measme that piovidis foi pi icing the coloitd man 
on in equality uith Oheiokeis, and the iioliticiaiis aie, 
ci\iIi/od enough to do nothing that miglil lessen then I 
chances toi politic*d success, hence until the sciili 
ment shall undcigo i leiolutiou thcie will he no 
tavoiible action 

Fiom the hesitancy heiulofoie shown by the nation to 
cniiy out m good iaith loyyaid the coloied iteople simply 
what has been gi lulcd them by the tieaty, I am conymeed 
that the nation will not fly lud settle the status of the 
coloi^ people until a luoie peiemploiy deiinnd is imulc 
on the nation to eyocule the conditions ol thou tieatj 
lespeclnig them 

Many ot tlie coloied people speak the C’heiokec langmgc, 
and having been Inought np imong Oheiokees and acens 
tomed to then ways, it would ho a haidship to icmove 
them tiom that connUy, mil lemaiuing in the n itiou, they 
should be iccoidcd all thou lights Agent Tulls lecom 
mended the appointment of a commission to yisil the 
agency with authoiily to hcai evidence and deteimme the 
question whethei the claimants weie tieedmen hbeiated 
by loluntaiy act oi ownei, oi by law, oi whethei they 
weie face eoloic*d peisons and in the countiy at the com 
mencement of the rebelhon, and whethei they weie lesi 
dents of the nation at the tinie of the tieaty, oi letniucd 
within siy mouths Uieicaftci— the flndings ot the comniis 
Sion to be submitted to the depaitmeut foi appioial 

With the discovery of yalnable coal deposits in an ludim 
leservation m Aiizona Teiiitoiy, aiose the pioblem of ils es.tiac 
tion and lemoial Oommissionei Puce tdt that the Indians 
could not be pievailed upon to lemovo again, that the Qoyein 
mcul could not nndeitake to woi k the mines, that the Indi ms 
themselves wcic not capable teclmicdlly of doing so, and even 
weie they, they could not dispose of the coal suice 

*»jaep Comm Tall Aff, 1882, p X Xk V 
XL 

p XLVin See Chaplei 12, sec 8 
•w Hep Comm Ind Aff , 1882, p LV 
“Rep Comm Ind Aff, 1882, p LVn 


iniilei existing 1 iw Ihcie is no authoiity foi 
IKiiiiifling the seveiance mil lemoval tiom an Indian 
ipspiyrilmu, toi pniimscs oi s^ilo lu siMiculation, ot any 
luatciiil aliachod to oi iomiiug a pait ot Ihe iciUy, sucdi 
IS limhu, coil, Ol olhci mmciils 

C'cmiiiiisaioiKa Pine IheiciloK iccomiiK iided a sjsicm ol 
leasing 

Aftei caiclully considciiiig Iho questions uivolied, this 
oflicp hoc line com meed th it Ihe most pi icticable solution 
of the luittei would be the adopliou ot i system ol le ismg 
upon 1 loy ilty pi m, md atf oicliiii,lv a ihatt ot a ]omt 
ipsolnlion was pipp,ned iii this ottiio md subraitlert to 
the dppailmciii in Apiij 1 1st ivilh a yipw to secutuig the 
iifc'dliil iPRisl ilwn lh( icloie It w as hcliet ud th it by this 
luians a aiuy luge p<iit ot the luiiu.il cxpciiUituie foi 
the* suppoil md cue oi I he Indians of Aiizoni md New 
Mexico might lie leimhmscd to the goiemment fiom Uio 
pioht ol till mines wilhmil haidship lo consnmeis, ,md 
that the ImUiiis thcmsclyes would he giuatly lieneflicd, 
not only h' the cxmiplc ot mdnstiy set hut Ihiough the 
ojipoituiiiti thil would be attoided them to oain wages 
by then own laboi *' 

Accouluig lo Coiniuissioiioi Alkin’s lepoit foi ISSb, “ the sjs- 
tem ol lOjisiiig gi<i7iiig laud had been tiied on Uie Ubevenne and 
Ai ip ilio Resell atioii uusncccsslully Hj Picsidcuti il pioclim i- 
tioii the Icisos weie dcsluiil null and loid, md the cattle 
md piltlcmoii itnioiixl, much lo the satisf iclioii ot the Indians 
I who 

' no longei contemplate the monopoly of nine 
tenths of then i<>soii iliou by outsidcib, but in place 
Ihcicot tliej yiPw with salislailiou theu own holds oi 
(oin, ,ind tiiius iinlosed with teiiics, put up by tlioii 
ownliboi, ‘ “ 

Tlie sysleui ol Icasiug Indiriu 1 mds was fmthoi complicaled 
l)j a decision ol the Attomey Genoial to the ottoct lhat — 

• the system ol lo.ibing Indian laudb which has 
hitlieito picvniled is illegal without the consent ot Con- 
gicss “ ' ■” 

Comimssionei Atkins iDrommcnded that tlie leasing system 
cithei lie legalized, is his piedecessoi had lerommcnded beloie 
hnn,-“ Ol ahohshed " 

If Coiigiiss would authoiizo Indians lo disiiose of then 
ga iss, Ol would t.ikf‘ .my defamte action as to the policy 
which this oflice cm legally puisue in legaid lo Indun 
giizmg linds It would maleiiallv lessen the peiplciatics 
and confusion which now poitain lo the subject Moie 
ovei, if some way could ho adopted by which, undei piopei 
leslnclions, the sniplus ginss on Iho seyeial Indian lesei- 
a at ions could bo utilized with piofat to the Indians, the 
annual appiopiiatioiis needed to caie loi the Indians could 
Ik* eoiiespondmgly and matoiially leduced ” 

Of the gencial allolment bill, winch h id passed the Senate and 
was favorably lepoited in the House, Clommissionoi Atkins 
leported 

* As theie seems to bo no substantial opposition to 
this hill, it IS hoped tlial it will become a law duiing the 
coming wintei Its passage w iH lelieve this oflice of muCh 
embaiiassmcnt and enable it to moke gieatei piogiess in 

»» Eep Comm Ind Aff , 1882, p XUX See Ckaptei 16, sec 18 

’"Hiul, p XLIX 

»Bep Comm Ind Aff. 1880 

» See Sen Bz Doc 17, 48lb Cong , 2d aesa , lOl I, pt I, 1886 

“•Bep Comm Ind Aff, 1886, p XVIII 
XIX 18 Op A a 236 (1886) 

•“•Bee Bep Conun Ind Aff (I TiT nm B iice) 1882, p XLIX, and Htpra 

“ Hap Comm Ind Aff , 18sa, p XIX 

»‘I6kI, p XIX 
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THE OPPICB OP tNDIAN" AITAIHS 


iho 11111)01 1 int w oik of I'.sistmg the Tiidi ms to become m | 
(In Kill il o\\ lit I'l Hi the soil by im indcU'.isiblc title ‘ 

Or I oiiils of Iiiilnn otlciiscs it Inch h id been iiistitiileil il voi 
ions ii;(iuiL's to In muioi olEmsts, Ooiiimissionn Alkiiis -wiole 

TIk*.! (omis lit iNo iiiKiiKslioiiilib o gieit 'i^istancL 
ill lilt* Iiidi ms in li uiiiiii! h lints ot st U i>o\cinm('iit ind ill 
pii piiiiiK tbi'iiisohts Im Liti^crisbip I .im oi tbe opinion 
111 il lilt 1 slioiilil lie 111 uttl iiiKiii .1 let it b i^s bj .m itt ol 
Cimgii'Ss uilhoi i/iin, Hkmi osI ililishmenl, uiitlti siiUi inlei 
111(1 utml il ions IS the Suit I u\ ol tin rntciioi mit pie 
siiilit 'I’lo'ii (liilMs 011(1 iiiiis(lit.hoii could Hitii lie doll 
nitilt tleloiumn'd mil i-,icili>i good i(x.omplisbed *“ 
C'ommissioni'i Atkins iMmsscd o hope with icgnid to tindeis 
wliitli li IS not nt Ik 1 11 11 ih-aid 

but il is PoiiinslU hoped lli.it llio neressitv toi white 
Il idi'is iiiKui tin it's(i\ itioiis Mill soon lx* siipoiseded 
Uiidei the 1 iv\ llie full blood Iiicinii is gnu uitced the light 
to 11 i(l( willi lilt Imlniis ot his liilio mthout the lestiic 
tioiis iniposo.1 upon h lit l)ie('tls mil Mhito tindeis It is 
(ho eciiisl int aim mil ellint ot the Indinu Olhee to mikc tin 
Xndnu solfnliiul iiid st 11 sust.unuig, ind i£ this poliei 
IS iieist AUiffl 111 niLh the iidol the edntplioinl advanlnges 
nulihlo it dniosl c\ci7 ignicy T cnniiol bill helioic Ihtl 
llioindnns mil nl on mb tin itqnuc snffloionl ibility 
to nninec' tho li idiiig iwsis thwiisobts and supply iheu 
IKoplu with such goods ns tlu> mat need " 

III tho U'poit ol the Ootnmissionoi of Indian Affaiis foi 1888 
one nulls tin litguiiniigs ol i piolilom ubith t,iow into mnjoi 
pi npoi lions 111 1 lion I us— llip piobloin ot the innnityioll 

In tins roniiorlioii I nonld suggest Ihit notion should 
ho tain'll hv Congiess to lonflno Iho honoflts iiising nndei 
Inclmn tioKics to (hose luslb culitlcd tlioielo, by ettlnd 
ingfiomiMiticiiinlion theiom whites hcicaftei emolled as 
Indians by .idopliim and also the destendants of whites 
and Indians bevoiid a coitam degiee “ 

Of the applitatioii of the Allolmont Act,” which hid liwn in 
tone 101 moio thin t jcni, Commissionei Obeilj repoits slow 
pi ogress, * nnd considenble opposition 


nicnts niiv be loited upon Indians bt’toic thej aie icady 
to ictcii L, use, and hold Uiem ' ' ‘ 

Commissionei Obtib jiit scuts <i delailed inilysis of the status 
ni Indiin ht illh — Ihe diseases piei ilent among Indmns, tho 
scaitilv oi phisK I ms * and ninses, and the ntetl toi a hospital 
.it eieiy agi ntr 

In Ills icpoit on llie optiatum of tho contiact system oi pni- 
clnsing Indian supplies, wheitbj iiumeious contiaclois submit 
samples -nhicli the (loteimurnt is ioicod to exiimine, he locom 
mends that the Indian Offlte 11\: the stand ml s.implo on wliicli 
bids ate to bo lecciiotl, thus assuiuig uiiitoiniitv oi tiunhti, 
saving time, and eliminating chatgus of laiuiitism ‘ 

Since Oommissionci Obeilv hid been United States Cnil 
Seiiiee Commissionoi as well as Supeiintondent of Indian 
Schools, ” he u is paiticulaib inteiesled in incoipoiatiug school 
emploiets midei Unil Scnicc, lo eoiicct the ‘p.iity spoils sis 
Icm" method of appointment and dismissal 

toi no mattei how debiions the Commissioner of 
Indian Affans and tho Supoiinteiidont of Indian Schools 
may be lo oblain good mateii.il loi the sen ice, and no 
m illei bow ronst lenliouslv both may eiidc iioi to impiove 
itj» contlilion, Ibei Will, so long ns tins system is ('udiiied, 
be ohsti noted in all stieli etloits bv clamoions domantls 
that tho plates on Infliiii lesciyitions, and m the schools 
no! on itscii atioiis, shall ho disiieiised as ipw.uds foi 
piitisan icliiity In shoit, the Comnnssionei inrt Rupei 
mtenilont, wdU 1,200 plice' (eirrlusiio of Inth.ins) it 
Ihcu disposal, can not give lo tho ngeney mcl the school 
competent employes unbl af tpi thpy sh ill hue seem cd 
tuotection liom paitism piessiue and poisoii.il soiled, i 
tion, and such inolcction em be atfoidod to them only 
by the pioiisions of the cnilsoiiioe net ol ISM As 
United Stiles Cisil Rcincc Commissionei I gaie to lliis 
subject much consideration, mil I haio no doubt that tho 
pionsioiis oi that ut could be applied lo Ihe Indian 
set vice, and, Ihit bv thou application thoieto, under 
wise laid puimalnatfHl hi the Piosidont, the r.inse of 
Indian ^<niili/atioii would bo adinuced many yeais 


Consideiablc opposition to tlip allotment policy has 
been dei eloped fiom tuo sonices Those who behcie in 
the wisdom of liihal owneiship, ind in the policy of eon 
tinuing the Indian in his abotiginal customs, habits, and 
indopondencp, oppose it because it will cwonhi ills dissolie 
his tubal rclntioiis nid cause liis absoiplion into the bod> 
politic On tho othi’i h itiil those who evpisitod that the 
serenity act would imraedi ilely open to public settle 
ment longooieled Indian lands, oppose it hec,aus’ Ihov 
hire leained that these eTpectatioiis will not he leabycd 
Theie is a thud class of peisons who iie hoaitili in 
favor of allotting Indian lands, but who aie appieUensiie 
that, under the flOiible loims of the allotment act, allot 


•"Ibid, p 3CS: In an cuTliei leport (ISSS) CnnunisamneT Atkinr 
j« cnnuniiiilPd Put "When the Tadmne hare taken thoti Imfls In sere 
In •niffluDnl quantitios ♦ ♦ * ' thp lemalnOih should be pnTcIwsed by 
the Qoiemmtnt and thiOarn open foi homostending 

Thp nionpy mid in the Onyemment for then lands should he bold 
in trust in S pLiepnt bonds to bp imestefl as f’onopss may pinviiie 
'oi the education ciriluuition nnd mateiial develnpuent and ad 
xanwnKDt of the rivl lace leserMne for eneh tube Its own money 
(Bep Comm Ind AS, 1883, p TV ) 

This became pail of the Qenmal AUobnent Act of Fobinniy 8, 188T, 24 
Stat 388 20 n 8 C 811 et sett ind was Ihe bnsio of trust fund reports 
ot shccoeding comnucaioneis Pox a discussion of the background ot the 
allotment sy^em see Chaptei It, sec 1 

p SXvn The eouits of Indlnn offenses weie establisbeil in 
1S82 according to the Boporl of tho Commissianer of Indian Affoiis fbr 
1830 fp 26) 

-"ntd , P XL See Chaptei 10 

*“ Hep Comm Ind All (7ohn n Obeily), 1S88, p XXXUl 
“» let of ffcbiniUT 8, ISRT 24 Stat 333 25 U S 0 881, o* scff 
■“Bep Comm Ind Aff, 1888, p XSzyn The necessity for sm 
veymg piloi to allotment and the late date at which the appropriation 
bin pasksd are the reasons given 


Oommissimioi Thomas J hloignn ontCKd njion Ins diilii's on 
July 1, 1R80, and made his flist lepoit in Odobei of that year 
He offi'is, until such tune as ho mar acquaint himself 

' ' • by peisonal obspir.ition with the iiridinl woik 

mgs of Ihe Indi.an Hold seiviec ' + '• a few simple, 

well defined, and stiougly cheiished conviotioiis 
J'lirf— Thi anomalous iMisition hoidofoie omipicd by 
the Indians in tins ( ountxy can not much longoi be mam- 
huned The lesci ration sjsiom belongs to n '‘aamsbiiig 
st.iti* of things" and must soon cease to exist 
Sfcond—Tbp logic of eyents demands the absorption of 
the Indians into oui national life, not as Indians, but as 
Ami lie in cilivens 

Tfiiid — As soon as a wise eonscivatism will waii.inl it, 
the iclntions of the Indians to the Qoveinmpiit must lest 
Milclr upon the full iccognilion of then indntdimhtr 
Bncli Indian must be tiealed as a man, be allowed a 
man’s rights and pinileges, and be held to the peifoiiri- 
anco of a man’s obligitious Each Imban is entitled to 
hia ittopci shue of the inhenled wealth of the tube, and 
to the protection of the couits in his ’‘hfe, libeity, and 


iJSid, pp XSXVUI-XXXIX Ctf report of the picvious conimia 
sionoi Atlrna In 1880, rnpio nf "* * * no substantial opposition lo 
this bin * * *> (p XX) 

‘’•Rep Comm lad All , 1888, pp XSXIV-XXXV 
•"Theie weie 81 physicmns toi more thin 200,000 Indians— ippio-ri 
maUly 1 for eveiy 2 COO Indians 
••‘Bep Com m Ind All, 1888, pp LXXXI, T .x - xy ii 

mid . p LXXXT From April 17 1880 to October tO, 1883, aqcoid 
rag to the Civi l Beiracp Conmnssion official flies 
*"IbUI p LXXS3V Fiom 1880 to 1886, aeeoidmB to Indian Office 
labiary flies 
•"raid B LXXXV 
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puitiuil oi happiness ” He is not entitled to bo snppoiled 
lu idleness 

//t — The Iiidnns must conioim to “the white in'in’s 
was s," pcacr ably it tbei will, toicibli if they must Thc\ 
must ncljiist themsGlies to thru enMionment, and ton 
loim thdi mode ot Iniiw sulistanti ilh lo oin UMlizatiuu 
Tins civiha,itioii mij not be (he best possible, but it is the 
best the Iiidims ran feet Thes can not escape it, and 
must eithei cnntoim to it oi he ciushcd bj it 
Fi/th — The pai imoiuit duty of the honi is to piepnie 
tlie using genuiatiou of Indi ins loi the new oidci of 
things tliiis toiccd upon them A tonipichtusne -.\stem 
of ediic itinn modeled iftei the Aineiic in public school 
sjstc'm, but .id ipte'd to (he special cMgcncies ot the ludi in 
loiith, embiacing ill poisons of school age, compulsoiy iii 
its dimands and unitoinih idministeied, should he do 
•V eloped as lapidly as possible 
(Siat/i — The tiibnl lelations should bi biokoii up, soci il 
ism dcstioycd, ind (he family iiid the luloiiomy ol the 
mdividual substituted Tlie allotment ot liuds in sei 
eialty, the ostiblisbnicut ot loe il couits and poliee, tin 
doyolopmcut ot a poison il scusi of mdepeiidcnce, and tbe 
unneisil ndoiihou ot the English laufeuifec ue uictns lo 
this end 

Sevtnth — In (he idministiatiou of Indian ifCius theic 
IS need and oppoitimit> ioi the c\eieise ot the same iiuali 
tiM demanded in inj otlioi gioat adminiuti ition — in 
tegiitj, justice, patience, iiid feood seubo Dishonobty, 
inpistite, t noiitism, and incomin'tc ncy haae no place heie 
any move than elscwhoie in the Ooveiunicnt 
Eighth — The duet thing to be considoied in the ad 
ministi.ition of this ofliee is the chaiaitoi oi (ho men and 
uonieii emplojed to ciiii out the designs ot the Goiein 
ment The best sjstem miy be peiieilcd to bad ends h\ 
ineompctcnt oi disJioncst poisons employed to cany it into 
o\p< ntion while a leiy had system m ly jield good lesidts 
it wisely and honeistlj a d m iii isteied * 

In 1800, Oommissionoi Moigan made i aciy detailed lopoil 
(141 pp ) of the duties, difliculties, hopes, and impioaements of 
lus adnunishation * One of the ehief clifiicultios was lack ot 
pcisonnOl A chiel cleik, sohcitoi, and medical expeit foi the 
office woie uiged, in addition to othei cleiieal help* Agents’ 
salaiios weie still too low foi adequate peifoimanco " 

Anothei difficulty was the whole reseii ition policy 


tions “ Mine than 17,400,000 acies oi about one seventh oi 
lU Indian 1 iiid had been acqniicd by the C4o\ ciiinient duiing the 


Commissionei Moigan lepoi ted 

' the glowing iGcognition on the pnit of Wostein 
people that the Indians ol Iheu icspectiye States and 
Teuiitoiies aie lo leuiam peimaueutly and become ab- 
soihed into the population as atizcns ■' ‘ ' 

TUeie IS also a giowmg iwpiilai locogmtiou of the f ict 
that It IS the duty ot (he Goveiiimont, ind ot the seyeial 
Stales whcie they aio located, to make uuplo piovision 
toi llic seciilai and inJustiid educatiou of the using 
geiiei itioii, ' ‘ 

Commissionei Moigan lelused to gi int liuthoi luMisos foi 
ludi.ius to leive (ho icsciv itiou toi the pniiiosi of tiavel 
with “I\dd Wes'” shows ou the giouiids ot the ilemoi aiming 
mdiieuce " 

• ‘I toii'idei the iiavmoiit of cash to Indnns,” Com- 
inissioupi Moifeiu wiole, ‘c-s.eipl in lotum toi seiviie leiideied 
Ol lilioi poiloniicd loi thcinsclvcs oi thou people, as ol veiy 
httlcioilljoiitlitmamatoiitv oJ e.ises ' 

In the mallei of ti idem, the pohc> of the office w.is to peimit 
it leist two on ovi ly i< seivatiou 

Competition within the leseivitioii in addition to that 
giovymg up outside, is losleied by licensing on each loheiva 
^ IS many ti.<Ueis is piacticablc"* 

Commissionei Biownlug, in 1S05, lopoits pingicss, paiticulaily 
m tbo odueation and the einplojmcnt of the ludiius 

' ' '' i laige uieiease has been made in the numbei 

of Indian employees, and in tilling positions it agencies 
and schools Indians have been given the picfoienco foi 
.ippomtmeut when foimd competent lo do the woik 
lequued 

In education, opposition fiom the oldei Indians appeals to 
have lessened “ EnioUment and school attendance mci eased 


The entire system of dealmg with them [the Bidinns] 
IS vicions, involving, as it does, the instnlhng of agents, 
with semi despotic powei ovoi ignorant, super stitious, and 
helpless subiects the keeping of thousands of them on 
loseivatious piactieally as piisoneis, isolated from civil- 
ized life and dommat^ by feoi lud ioice , the issue of 
rations and amiuitios, which inevitably tends to breed 
paupeiism, the disbuisemtiit of millions of dollais woith | 
of supplies by contiact, which invites fiaud, the mainte 
nonce of a system of hconsed trade, whiiffi stimulates 
cupidity and e'ctoition, etc ■** 

Commissionei Moigan looked with hope on 

* * * the settled policy of the Government to bieak 

up reseivations, dcstioy tubal lelations, settle Indians 
upon theu own homesteads, incorporate Ihem into the 
national life, and deal with them not as nations or tubes 
01 bands, but as mdividnal atizens The Ameiican Indian 
IS to become the Indian Ameiieon * 

The lapid process of individualizing the Indian, Commissionei 
Morgan felt, was best indicated by the leductlon of lesoiva 


Comm Ind Aff, ISSO, pp S-4 
■■ • Rep Comm Ind Alt , 1810 
“>J®id,pp IV-V See see 8B *nf»o 

»ajTi«I, pp CXVIII-CXTC Salaries langod fiom $<>00 to $2,200, and 
avoroged $1,688 See fa 142, supra 
•"ISkI, P V 

•» Bep Comm Ind All , 1890, p VI Toi an Index of prevalhng policy 
on allotment veisna tubal owneisblp, see the Act of Maich 8, 1883, 
27 Stat 667, 661 (Elckapoo) 


” ' Without lesoit to cooicion even to the evtent 
illowod by law ♦ ' I h.ive icfiaincd tiom nsmg 

such meins, piefoiiing the bettei coiiiso of motnl suasion 
.uid tomineing iigimuuts, .lud fluding them nltimatelv 
effective It gives me pie isuie lo note the success of 
such metbodfe, ’ ‘ 

"‘Ibid, p VI 

Tbia , p XSSIX or the \ oduetinn of Indian owned lands Cora 
missiunei Morgan fell constrained to say 


This might seem hte a aomewhat lapid lodnshon of the landed 
estate of the Indians but when It is consideral tliat foi the most 
port the land rehnqnishcd was not being used for any purpoet 
whatevei thit ataittly any of it was in cultivation that the 
Indians did not need It and would not be Uhely to need it nt any 
lutuic time, and that they wire as is boliered rcaaonably well 
pud fra It the maltei issmnes quite a difleieiit aspict The 
soonei the tribal iclitioiis an. broken up and Uie reservation 
systom done away with the better it will be foi all conciined 
If tbcic were no other reason for this change the fact that 
mdividnal owneisbip ot piopoity la the unlvcrsil custom among 
the civilized people of this conntry would he a aufflcient leason 
foi raging the handful of Indians to adopt it (P XXXIX ) 


-"Ibtd. pp TI-VII 

w/bid pp VIII, LVII By letter of August 4, 1800, the Secretary of 
the Inteiioi diiected that no more hcenses he gianted (Ibul, p LVII ) 
On tbe isBoonce of posses to Indians leaving a reseivation, seo Chapter 8 
tec 10A(2) 

••Bep Comm Ind Alt, 1890, p CSVHI 

rrsibU, p LT Howevei, Commisslona Moigan felt the whole license 
system was aichnlc "• * * a ichc of the old system of considering 
on Indian as a waid, a leservalion os a coiiol, and a tradeisbip aa a 
golden oppoitnnity fra plundei and profit ’’ (Bud , p LIX ) 

Bep Comm Ind All , 1896, p 1 

•“ISid.p i 

•"2Wd,p 4 
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ComniisMuiii 1 111 t)^\ mill, ilihuN ui ditiil on Hit* iLisiiig tif 
Intbmliiicls 'riit \(l Ilf Itluniu 2S 1801," lulhoiiml llic 
li ciMiiK ot iiiiiillolpd (II (iiliillindN iiid illoHt (1 1 imls -nluii* igt 
111 disaliilili of illotiK' -n in lids il Bi Aii ol Aimust 15 
1S04, " nnd litoi ,uls lh("*e Icimui, stifnlos mok liiiiitliiKd 

On this poinl, Ooiiiiiiissioiu'i IlnnMiinn slattrt 

lilt indisi iiuiiii itf> li IS111-, of illiilmtiits ^Mll luil 

111 pt'iiiidttd tlitiiidi'.nimmit<>l(asiii(,i)f iHot 

molds flimld dilt.il tlii* m'i\ jmiiioM ioi winch (liii wtit 
nifldt '■ ” 

Coiumissimioi Toiios ” like his pioilni sm, lopoits pionioss in 
111 flllds, Billows ,i St itislK 11 iMlloin ol similii lii/mi,, intl olleis 
Kconiininiiis injii'is m siipjioil The. irtnilv ot tlio Dnio ni ol 
Indian Vil ins aiitoKil lU'iinli ihoid idiir itinii, nllolinonl ind 
Uir piohUms ailsiiii; Hu ulioui— Icisiiic,. lioiiuslc'itlxim, snl^e^ 
niR , fho sile of Iitinoi , lailioids mid distnihiiu-iS on lostiva 
tioiis 

E THE PERIOD FROM IW 10 1928 

Ooniimsbionci n lutis lil TjOiiiuj, lu Ins liist iipoit in l'K)5, 
pioscnts his outliiios ol *m Indian policy as “■ ' one ol 

the finds ui niv twenty ic.ns’ study ot the Iiidnn iticc to litt> 
*1011 m his home, ns well as of his pist iiid piesint eniiimi 
mctit 

The Iiidi in, sns Comnnssionei latipp, 


Maiinil li iiniiin is the hisis of Uomniissiouei Liiipps ediica 
(lonil ]i(i1iii He would limd llipoidiiiin Inch m hov scliolnfe- 
liialli Ui iiioiiRli of Hie ‘ 1 ll’s so Hill 

lie (.111 K'ld lilt* siinplt HiiRlisli ol Hie local 
luwspaiM'i, ( 111 wide i slioiL Icttei whith is intelliRible 
though may he ill spelled, and knows enonRh of flguies to 
disccnii ^whctliei the sloiekitpet is clioitiut, him 

01 tlieiioliij of mdiMdmli/niR the ludim Hiiou(;h division of 
liihnl I iiids md Itilnl fniuls, Ooinniissioiici Lcupp sias 

* ^ it is om dulA to set him upon his teel and soici 
touici the ties which bind him edhci to his tube, in the 
comuiunil sense, oi to the CtoAOinmuit This pimeiplc 
miisl become opeintnc in ii sppcL to both Inul and iiioiiey 

* ' ' ’* Til inks (o the late Heiialoi Ilcniy L D iwes ol 

M issifhiisctts, w'c h n c loi eiRhteen re ii s Ihtph mdividnal 
i/iiiR Hu* Tiidi m as an owiiei ot lesl eststc by hie ikiiiR up 
one at -l lime, Hie lesciA itions set ipiil toi w'hole tubes 
ind cstihlishiiiK cieh fmhau is a sep h iI< laudlioldoi on 
Insowii Kcoinit d’li inks to RcpiescntitiK Tohii F Luoy 
of lown T hope Hut we shill soon he uuikiiiR Hie s nnc 
soil ol diMsion ol the tiih.il fmids ' 

In 01(1(1 Hill Hk Intliiii niiRhl iapiill\ bc'come a memhii of 
Ins conimnuity instead of a “necessuv uuisincc," " (’omiiiis 
sioiK'i Linpp wonUl (iKomicc him to Li ule in loeil mnikol 
towns, he would Im e Iiidinii mono\ deiiosited in Imal bnnis , he 
would te ich him to shop uimpctitnoly instead of with the ohso 
leiceiit licensed liaclei 


' will neiei he nidt,Pd iiifeht till we lean (o 
mensui o Inin hy his ow n “t ind iids, as we whiles would 
wish to he UK isuied d soim nmu poweilnl i ire wue to 
usuip dominion oa ei tis ” 

Oonmnssionei Loupp Ins AQiions leeomincnd itions lev i iu>aa 
I ndian policj— ui cdncilinn, in mdiAicln ili/iut, Indian laud iiid 
mniiOA, m weiinng the Iiuliin fiom the luensod ti idci, in mak- 
infc him a put of his coDninindr '* 

To caiiy out this poliey, 

I ’ mil main liopi Ins a\iHi the youthful Rtnoia- 
tion ' *■ * TIiP tisk wo must set onisehos is to win 
OAei tlie Indian cliildion by svnipaHielie intnest and nn- 
obtiusiAC gtiidauce It is a gie it mistake to liy, is uiiiia’’ 
good pel Sous of bid indfimtiit hue liitd In stiit the little 
ones in the iiath of oiAili/ition by snaiiping all the ties 
ot affection In tween tliem and then paieiits and teaehing 
them (0 despise the aged nnd non-piogicssne mombeis of 
then families ' ' “ 


"’Sec a 2 b Stat T<14 706 path cmlioilKd in Ja 0 S C WT Sii 
Caiaptci 16, Bfc 11, Chaptu 11 spc 6 
-"29 Slit 28fl, 80 j Sio Clmptii 15, sec 1*1 Oliiptei 11, seen 1C 
ind 6 

Bep Comm Ind All , 1895, p W 
-“Bep Comni Ind \fl:, 1897 

-oRop Comm Itid Alt, 1905 p 1 ManA ol Connmssioiu i Leuiipa 
views on ludinn attaus are set loitli in The Indian nnd nis Violilem 
C1910) 

-c’lSid, p 1 To illuslnte his point, Commissionei tieopp goes on 


Supposi', ' 

(Tnn(»s(> had mvided om slioi 

befoie them to detiicta nioic 

Indnstrles on which they hid alwiAS snbslstirt, ind ci 
hy disiimmg them md pennuig them on vaiioiw tiicis oi lanu 
Aineie thij ccmld he fed ind clothed and oniecl loi at no cost to 
themselves, to what condition would the white Aimiiton* ol todai 
have been icdtiet'o? In spite of theli viKoions ancestiy they wonid 
Burely hnAe lapsed into baihuism und lircouic panpciircd No 
race on eoiih conld oveieomc with foites cAolred fiom within 
themselves tho clticl of such tientment Thai oni led bietbien 
have not heem AihoUv mined hA It is the best pioof we toolcl isk 
ot tho staidy traits ot idiaiacter mheient m them (0 2) 


c*J6nI, pp 8-5 
“Ibid, p 2 


In 1008 Coinnnssionei T^eupp lepoits the snteess of his plan 

* lor systemnlic coopeiatiun between a moils de 
p iilmeiits and buio ins ot the tloA eiiiment, so ns to get ml 
of Hie “wheels wiHun wheels” which iiosogiiAe isouiie 
of AATste in ulmmisti ilion •' 

The He* lainalioii Heiviec, Geological Hunev, intl Foiest Seir- 
KO in the Depaitmenl ol the lutoiioi, and the Bineatis ot Plant 
Tiidustiy and Animal IndnshA in the Depnilmenl of Agiuultnie 
cooiM 1 lied with tho But ean of Indian Aflanson spefibr piojocis 
ol conmion intoiost “ 

In 3011, rommissionci Valentine lepmts indmaual Inflmn 
incmcy as a soiuce of both good mil hnim It had been 
used loi houses, faim icpans, etc holpnig to quiekeu iiidnstu il 
(leAelopmenl of the Indians ' It h.id also cau'^ed tiadeis to in- 
enleatc c'M i ia agant habils in the possosseis of funds, and c msi d 
i gic It me lease in indebtedness * He iccommencls a coiitiun.ini e 
ol the iKiliry of "libeial supeivisicm” ovei Indian timds by snpei 
intciidenfs '* 


“76i(f p 1 Coiiimissinnci Loupp would hnvi a gul lialntd In the 
domestic aits jucessnij foi Xmntiei hte — cooking 'owing washing, ind 
uomng (p 3) 
c 76,(7 p J 

"-’Tbid p 4 Two Jens 1 itei Congicss cnachd legislation piovidlng 
loi the taesJong np of tribal funds Act of llaich J, 1007, 14 &lut 1 J2I 
25 0 9 C JI9 See Chaptei 16 sec 29B, Chapti i JO, sec 4, Chiploi *), 
sec 0 

•<76,(7 p 4 

“ Hep Comm Ind Aff, 1808, p 2 E.eo S(c 9 infia, foi a discussion 
of the extensive coopoidtlnn between buiesus and depiitmenis Hi it 1ms 
been c.fferted 

"76i(I pp S-O The joint piojects weie iho lesult olthei ot duect 
appiotich between dopartmenlB oi speUfle legialatlon V 7 , the Act ol 
May 90 1008 85 Stat 568 direct^ the Souetiiy of the Inteiloi to 
cause an exaniinallon of the lands on the Foit Peck Rcsei vat ion to be 
mode hy Leclamatiou Seivice and Ueologiecd Suivey (p 8) See sec U , 
mfta and CUaptai 12, sec 7 

» Hep Comm Ind Aff , 1911 p il 

••76id p 22 
•76,« p 21 
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\ luons Jiiiuiiflmin(s “’tudii Allodmiil V<( iioimiltini, iliciii 
turn liKl iRC'ii 1)1 Md some ruisim, allh(uU^ a he Ael ol Jiiiie 
25, 1010 leijniuim fliil tin Scfuliii rteteiniuie Hu lii iis ot 
fUf( is(>(l ,i]lottW's iiid issue D.ileiils in fee enUtiled 

' ■' 1 1 isl iinoiuit of uuik iiiniii .illnlmemts iit now 

olJDve.iis’ slindiiiR, e>st ile.s iii lontested, md the eines 
fioiis ol l,iw, end imticnluU <it 1 itt lieumiL e-stinuch 
dillu nit, 1 ii!,l 1\ thiouRh dilliuilfe iii ohi uiniu, Indi m Its 
timonvore due Vs illotiiunNlnee hiiumidi on 55 us 
in itioiis end niiou the VViunebaMi Ile>sii\ itioii .done' — 
one ol Iho sinillei lesin.itions — thcio eie* (i(l() Imiishiii 
c.ises llie woik lo he doni nndei this eel will hieuine one 
ol the i'll itei tisl s ol the nflice -ni- 
The li isiiii' s\ slim. Ill Rcnei d Dpi 1 ilioii siiire IS'll * 

1 uses some of the ,,inisl qiiislioiis ol iioliii with which the 
Imli in Olhie Ins to (led ’ eloinmissioui i A'diutine auiUzeB 
the nses wliiii linsiiiR Ins hiiii ol uni e dne to the Tudiiii — 
whiii the liidnii is die.idi f iiiiiiut, is iniieh as his capd d iiid 
help iiciiiiil , wheie tlii Indi iii his thoM'ii some ofhti iiidu-,tiid 
pnisuit til 111 IniiiiiiR, ■while he is dl oi oUuiwise mi ipui 
titid" Foi the most put, howoiei, ♦ '* liasuiR is it has 
iM'en pncfiicd is ' i jiosifno iletiuneiu to thcTndiiiis 
f ^ i sleidt until lioiii his Imd i one of the shoiigist 
mieiitnos not to hcRiu lo wink" “ 

Uoiiiuiissionei Valentine lepoitsthc lesult ot im ostiR itioninto 
the st this of “St, lie'” Tiuli ins — Iiidnns who hme lonR been nioie 
01 less independent of the Pedenl Gov eminent “ 

' ' • It is notewoithv tint 111 imu> r iscs Ihcsc Tndiiiis 

Imv c winked out toi themselves with some issistnncc liom 
then Stiles, piohleiiis vvhnli the wniec his itill to meet 
in othPi puts of the field ” 

Although, bv the- Act ol Miv S, lf)00, “ the Soiictaiy of the 
Intmioi w<i6 given the powci, hofoie the e\piintion of the 25 veil 
liust ppiiod, to issiip 1 pilemt in fee “whcuevei ho shall be s dis 
lied tint onv Indi in alloltoe is competent and cnpiblo of inau,i<>- 
mg his 01 hci aCC.iiis * * < " a eouseivalive poliev was fol 
lowed '* Hichappliontionlndtobeeonsidciedonitsmeiits, iiid 
was nccompan ed hy a lepoil of the supoiiuteiidcnt noweven 
evt'n with this eonsciv itivf poliov, dniiiig the flist 3 yoais of the 
law’s oppiation, 00 peiceni ol the pnlenteps disposed of tlieu 
Liuei and ils nioceeds ^ 

Commissionei Vnlcntmo, theiefoio, iiiaugni did a iiolicy of 
ipqmimg nioic iigid pioof of compptoney, and supeimtendenls 
wPie leKiuned to answer more specific questions ” In his lepoii 
foi 1911, he sums np his policy thus 

" * * I am opposed to granting patents in fee nnless 

cii cnmstances deaily show that a title in fee will be of 
nndonbtod adyonlage to the applicant •* • * In the 


“ &eo ChnptPi SS sees IIB md IIC And cf Bip Comm Ind All 
1011 p 20 

*“ 80 atat 816 Bee Cl'nptei 8 sec IIC 
'•■‘Hep Comm Ind Aft, 1011 p 20 

<“ IbxH , p 20 See Chaptei 11 sec C and Clnptci Vi sec 10 

••I Hop Comm Ind AIT , 1011, pp 20-27 

* ism p 27 

*M 0 the Catawba Indians of Bontb Carolina, owei whom the Stale 
of South Caiolma had asaumod soverclsn iighte without tedeial obfectiou 
It had treated with the Indiana since 1703, had granted them a leseiva 
tloii ind had altemptod to ewtlngmsb then title m 1810 The AJabama 
Indians in Teras hved on land gi anted to them conditionally by the state 
about 1800 Hep Comm Ind Aff , 1011, pp 48, 47 

»"Kep Comm Ind Alf 1011, p 40 

84 Stat 182, 188, generally known as the Bmte Act See Cbaptei 8, 
uec 11B 

• Sclimeckebloi, op oit , pp 180-161 
TO Iiid, p IBl 

•"Accoidmg lo SehmeeteMei (op at , p 161) between 1900 and 
1012, 8,400 appllcatnms for patents were approved, and approTimateily 
2,000 denied 

267786—41 4 


f lie of rvisliiig evidences of carelessness and incompetence 
mv lihci il piilicj lit tuing p itenls m fee would be utleilv 
It ( 1 OSS liiin)o-.cs vv ith the olhci eUmls ol ilie Oov omiiieiit 
111 cm mu igu iiulustiy, tliiifl, ,incl uidepcndi iice " 

III I'll? uiidci ('ommissioiict Cilo Sells, " a more diastic 
piiliiy w IS iiniimii,itpcl 

Hioicllv siK tkiijg a policy of gioatei lihcialism wdl 
hiitciluiUi pi IV 111 111 liirli.iti ailmiuistiatioii Lo the end 
til If even ludwii as Soon is he has been delGiitimed to 
he IS ( umiicleiit lo ti aiisac 1 his own business as the av einge 
while ill 111 , sh ill tie given full coutiol of his piopeity and 
hive ill Ills 1 iiids mil moneys tumid ovei to him, tittei 
w hicli ho will no loiigei bo i w iid ol the Gov ei iiiiieut 

I'msiniit to this poliiv, (he fnllowint lules shall bo 
obsoived 

1 1‘alcnls 111 fir — ^To ill ible hoiliecl ailnll Indians of 
li SS than one h ill Indian Wood, theie will tw given as f ii 
IS ill IV be midi ‘1 flii livv tiiU incl iiimplelc coiitiol of ill 
then piopeily I'ltiiits in foe sh dl be jssiiccl to all adult 
Iiuliiiis ol (inch, ill Ol iiiou Iiidmn blond who miv, iftei 
1 iieliil iiivesfig ifimi, he fmiiitl coiuiieteiif, pinvidid, that 
when deemed ulvisihle p dents m lei' shill bo willilielil 
loi jiot to c\ceeU '0 icics is i home 

Tudiaii students, w he'll Ihev lie 21 jeaisof ige oi over, 
who ceiuiplefo the full eouisi ot instiiuUon in tin Govein- 
moiit schools xcceive* diploniiis and hive demoiisti iteel 
eoiiipctency will be so decliiid 

2 ifiilf of liiiuli — A lihenl luliiig will he adopted in 
Ihe unite'i ol pissiiu, npim ippbcitioiis toi the s.ilp of 
luhi'iitid Iiidiin luids wheie the ipiilie vnts letam othei 
kinds iiid the pioei'iils ,iie lo he used to liupiOM the home- 
steads 01 fm othei oeiuillv good puiiioscs A nioie bbei il 
luliUR Hun bis hitbeito piuMilcd will heioxftei bo fol 
lowed with leg ml to the ippbe.itions ot none oniiKtent In- 
dians toi the' sale of then l.inils vvhc'ic tbev au old .iiid 
foehle ind need the piococtls loi then support 

{ Veihfiriila of toinpttnioi / — The lules which aie 
made to apply in the* gi luliiig of patents iii fet* and the 
silc ot lands will be m.ido equally applicable in tlie niattei 
of isaiiing certificates of competency 

4 Individual Indian inonci/a — Indians will be given 
nniosLiicted coutiol of all then individual Indi, in moneys 
upon issuance of p<iteii(s in fee oi leitiflcates of com- 
pel enc\ Stiict limitations will not be placed upon the 
use ol tiinds of the old, the incbgout, and the invalid 

5 Pi o lata sfiai et — ti mt funds — As speedily as possible 
then pio I ita shaies lu tiibnl tins! oi othei funds shall 
bo p<iid to ill Indi Ills who have been dcclaiod competent, 
nnless Ihe legal stalu'i ot siitb funds pievents Wheie 
piActieilile the pio i.iln sir lies ol uieouipetcnt Indiins 
wiU be wit'idiawn liom the Tieasuiy and placed m banks 
lo then md'V'idinl ciedit 

This IS X new and tm leaehiiig deelaiatioii of pobey 
It means the dawn of a ue'w eia in Indian admimstiation 
It means iLat the competent Indian vnll no longer be 
tieatod IS half wairt ,iii(l half citiveu It means icdiiced 
appiopiiatioiu. bj the Goveinmenl lucl moie sell-iospect 
and independence foi the Indian It means the ultimate 
absoiptiou of tlie Indian lace mto the body politic of 
the Nation It means, in shin I, the beginning of the end 
of the Indi.xu pioblem 

Competency commissions weie set up, and snpDunteudents 
were lequested to furnish — 

• • a list of all Indians of one-half oi less Indian 
blood, who me ablcbocbcd and mentally competent, 


n-Brp Comm Ind Aff IDll, pp 22-23 
’Cato Bolls was Commissionei of Indian Affaiis for 8 yeais under 
Fiesidonl Wilson (fiom IBIT to 1921), the flirt Commissioner to hold 
office foi that length of time 

“Hepoitof the Commtflsionei of Indian Altans 1917, pp 8-4 deiflaia- 
tion of poUey of Vpril 17, 1017 (Schmeckehlei, op olt , pp 152-163 ) 
Fiom 1017 to 1920 10 OSO fee simple patents weie issued, as compaied 
•with 0,804 fiom 1000 to lOlb (Schmeifliebiei, op mt, p 184 Also Hep 
1 Comm Ind Aff , 1020, p 8 ) 
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tflciil^ mu' M'lm ol mr ni o\n, tmtPtUi'i willi a diMiiii 
turn 1)1 loul .illottcd to siul loiliiu', nid tin* nuiulioi ol 
tin illiilimnl It is iiilciuUd to l-^sno iwliiits in in siJiiiiK' 
to smh Intli uis 

Tlio (nu'stidu ot riKliin (It i/( nsliii) Iu>( itiK piomiiuiil iltoi 
Indian i) ii lu ipit loii in tin "Woild ^\ ii In U'lih to mins 
Coimm-sioiu 1 SilK Mioic iii 1'120 

I li.np, lumiMi (ioiK* fiiitlu'i iiid t.ilvcn 11i< iiosiiion ■ 
till! tliL 1 itiAiisliip ol liidiuis should not lii basid uinni 
tlKu (OMioishili ot linds, tiibd oi iii stioi ilt\, in tinsl 
01 ni 1 ( 0 , hut niioii tin tut tint tlu't .no u il Vim i u ,nis, I 
,iiid tnoi mil ii])oil Ins iKiii uiuk rm i lull niliodiucd 
ill (’oiiKK's-, huint, fill Its imuiosi lilt mull 1 iiiiK ol nti 
/cnsliip oil ill Iiidiins )ni( id iiniiif, loiitiol oi tin tst itos 
ol llKollllKTLllls I 

Coiiiiiiissioiui Molls .idoiilod till' ludui mill losiKct to iiidi 

iicUl.il riidiiii iiioiiti ot imiiit, it (liKith to rouiiicluil idiilt | 
Indi ms n itlimit d< posit, oi li.iMiig it dishnisod iii ljif,( sniiis Ii\ 
tilt* siiiK-'iiiiliiidciits tioiii Iniids (Utiosittd iiiidoi thou suim 
nsioii 

III VUI, iMtli .1 iIiiiiM' 111 .idliiiuisli iliou, tin tu'u (oniiiiis 
SlOllll ” dtil 11 (Hi 

'ITiis pi lotitt, iiowiui Fol I'l'-uina p-itonts m lit to 
Hull Ills ot om hilt oi Uss Hull ill Dlood iMtlumt iu\ 
fnitlioi piool ot coiiiiKttiMt 1, his linn distoiiliiiui d iiid 
III all ( ists muilMiii, (ho issiiiiito ot jnlotits to liidniis, 
(U( pi 11 tin* IS now to lotiuiit i tiiunil ipiilit ilioii and 
piooi of coinpotciKi 

Tim iisull of the '■hiK 111 iiolKt is uh'ai lioin tho (oIIoimiii; 
tiilnilat Kill (it iwtLiils issued fioiii 1'121 to VliO •' 

I’lsinl toai 

1021 I, Ci02 

1'12J <M1 

1B23 G2T 

IBiJ. - <113 

I'JJ- r.i 

I'liO- 322 

In lii<i luii'f loiKiit loi 1022, Oomuiibsionci BniKo doiolos n 
coiisidoi ililo jxiitjoii to odiuatiou 

In the odni ilioii of the Indian ^onth lios Hu* liopi of 
tho fiitnio (ftiioiatious of tin* Anioiu in Iiulnii In tins 
time, when It is so esseuti.il to pi.utice wouoiin in l^tl^ 
ixismble way, it slionkl bo le.iliifccl tint the (hild who is 
allowod to etiow np in this uniilLn w ItUout heiiij; UiiKlil 
Buglish and manual skill in home* ns(>tnl otmpation is 
ilwavs in dinsoi oi hofomiiig a halnlih It is f.ilso 
economy to neKlect (ho odne ition of any (‘luldion®* 

An iiidnshial sniyey of all the loscivataons, based on n house 
to-house tamnss of Indian families, was ui'iugni.ated 


stniti so Hut pull iimih will in iko the best use of lU 

The imlu-.lii.ll suim w is to tium tlu lilsis oJ i nioK* rom 
iniliiiism one foi oaili loson itioii, tinbi iniii* the mods — foi 
hoiltli (dm ilioii liousms, saiiil ition son il will up on the one 
li iiicl mdtlii iisoiiKps— both tub il iml iiuIiMiliuil on Hip olhi'i 
The piiiposp ot such i siiiiPs Would bi 'to toiinulitP lot (>,i(h 
usiisatiijii i dctimto piognm oi polm whub ui n li( followed 
loi siuhtPim ot sPlis iswillplcKL the Iiidialis oil i sell suppoxt 
nit. Insis 

Tin 1 ( .isini, toopti, Ition with Pidtial ho iltli ngi licit s, is wpII 
.1 with sliti, loi il Olid inliiiilm .ippiiiK's is notPd dining 
(’iiiniiiis)ionpi Hnikp's iiluiinisti ilioii ' 

II IS liopiil Hi it tloai iiiopii itioii mu III pst iliiislipcl 
lutw* 1 n SI Hi s h unis liidi in iMipul it ions and Hip Pi di'i d 
(iospiiiim lit III dPiliiu? with (IIP stums III ediu , it lull In* ilHi, 
imlliw (iitoKiimnt Pioliihh Mt.iti should iilliiu iliU 
issmnt* loniiilptp losjioiisilnhti loi thp Tndi ins williiii 
Hull lioidiis, hill iK'iidiii, Hi.il tiiiii, Ihiii is iiiiuh to he 
done In IliP FuUi il siitui ' 

p the period prom 1929 TO 1939 

The sums 111 Hip '•oii.H and pniiioinn ronditions ol tlu* In 
duns b(i.nn at the nivil ition ni the InUiioi Di iiailuiiul in l‘>2(i 
b\ Hu insliliito ioi Gouiiimint Btsnuli ' w is couiplplod in 
1928 

The puIilK.ilinn ot tins iipoil htlppd to iiniigin di i mw iia 
ill Hie lufliiui Seisue The i tilipisuis ,inrt icHommiiul itions ion 
I lined III HiPippoit (oiiiiiiiiided the itteiitum ol Hu Hun .in, .is 
well as Hk kiiKial pnblu Tht ipiioit i iisicl spiions doubts .is 
to tho wisdom of such pstihlisliid Inilim poluips .is (hat winch 
bid clisuloiKcl .uoiincl Hu* illotnuiit pioblpiii Of the poluy of 
iiuliMdiial allotment, the upoit dul'iitd 

* ‘ Not .icioinp.imecl bv .ulectnatp iiistmilion in 

llii lisp of pioppiti, it li.is lugoly f.iiM in the .iccom 
plishmcul ot what w.is e\i)eit('d ot it II h.is ipsulltd 
111 iinich loss ol lind iiul in enoimous mpipise in Hu 
clptuls ol idmnustiiHon wilhoul .i conipens ding .ids mice 
in tlu c'conouiip .ibilili of the Indians The ditlunlt pud) 
loni ol iiiliciilaiifp w one lit its lesnlts " * * (I> 41 ) 

Hson rnoio souous doubts woip laiswl is to the tthiieiuv ,iiul 
'idcciiinry oi Ibo pnblu scmmcos ipnrteicHl bs tlu* Induii Hnie.iu 
On the nnesliou of he ilth, the smsev lopoitod 

The be.Hth of tho Indians as cnmpaied with that of the 
geiipi.ll ijopnlation is bid fP 3 ) 

* ' • Poi somp yens it has bcpii custom in tospeik 

of tlip Indian modlc.il sc nice as bping oigaui/ed foi publu 
hoiilHi woik, yet the tuiuhnieiit.ili of <? 0 Timl public he.ilHi 
wink lie still larking (P 390 ) 


' * to isppi tain then loiidition, needs, mil IP onicps, 

wilh the new to oig.iiu/mg the woik ot the lesen.itioii 


I,pil(>r of Much 7 1919, to supr iintcndints in Schniroki^ljici op pit 
pp ni-fW Tills libeeil poluv of Commissiomi Sells undej the spup 
taiyslnp ot PrinVlln K I aup Has resulted in Iitisetion based on foiled 
allotments and <ialc of land foi ta-ses wlilidi is still one of the elnet 
ooneeins ol the Dii^itmcnt of Tustuo See Chsptei 11 
■r* Bi Act of Novemhei 0, 1018, 41 Stat SBO, 8 TJ S C j clli/enslup 
had been mado available to Indian pnitKdpmts m tin Woild Wai Jiimoi 
abli ilt*,C!h.U8ed, on decUiation of cnoits of competent tniisdlctlon Bee 
Chaptei 8, sec 2 

Hep (’omul ma Alt , 1920, p ? By Act of Tune 2, 1024 t 299 
4d Htnl 2,12, S IT B C 8 179, anch general dtieensbip wss gianted 
8 po Chiptci 8 aec 2 
*" Rep Comm Ind Aft I020 p 00 

'•Charles B Bmke beumno the new rommlssloiiei of Indian Affolis 
md BCived foi moip than 8 yenia undei 2 Piesidenta The loperta 
again beiome biiet summaiiea ae they wue at the beginning ot Uie Bmean 
of Indiin Affaus in 3824 

“> Rep Comm Ind Alt , toil, p 29 
’• S<dinie<*elnei op mi p 154 
“Rep Comm Ind Ait, 1622, p 7 


"nm, p 11 

•'ITiid 11 11 That piogiam w is inter followed in Iho establishment 
ot a unit ol Ihp Soil Couseivition Fipivkk* known ns Teclniical Coopei i 
tion Buioiii ol IiiUnn Atfaiis (TC-BIA) in Nounihoi 1986 The pui 
pobt nt Ihf TC-BIA IS to nulu such sluvejs md leciimmendatlous fni 
euh lewivation m coUaboi llion wilh Hn Sod Conmivithm Siulce 
•’ Rep Comm Ind Aft, 1928 p 1 
"•/bid 1028 p 7 

‘•Wcrlam, Pioblem of Indian Administration (1928) In a pnbllcn 
tiou ot (hi Aniduan Indiin Oiipnsi AsBOcmtmn (Amiiipan Iiuluin I.iU, 
Bulletin No 12 Time 1828 p 8) the survey was evaluated 


The icpoit of the Institute fol Hosiimmilt Ueseaich Is thp 
n.,..* ... _I — T. - . Altniis Hinie Belcn 

' i)uhlish{>d 4“ ycais 

^IIi allii' 5dni itinn and Women md Inmll^anfl^&eanmnnUy 
1 speciUmts * tftie stu(bLd‘*mocleiaUon °(fr^rrs™IaiifinnK('*'^Hv 

%'"y''wS'*Cnive''{' 

of most 6t~ian 1 , 


avoulnnte of a . _ _ 

iPS-Ud lo hP.ilth' iidVdtieaiira') 
/ 9 u'iliti of slnisler deliherate 
*”< wmnfcs (raffored by Indians, its neailv total avoldonte 
M those skeleton eloeets the handling of individual Indian tmat 


PIS and leimbiiisahlp Inde bte dne * ■ 
It incieasp its convlnclngneBs and 


L qualities of the 
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HiJPdil hosiiital ( (1111 puK lit, snrh is ^.ii\, dmuil 
llboiiloM, ind spc'ciil tuiimi'iit tuilities is m iwi ilU 
1 11 kill!, (P 28J ) 

JSo saii.itdiiniii 111 Ihi Iiuliiii Smut me els (He iiiiiniiiuiii 
leqniK'nieiits ol the Aiiieiii in Siii iloiiiim Vssotwhdii 
(P 2ST) 

The liospitils, s.iiiitoii-i, nicl saiiitoiinm srhiiols mini 
1 iiiierl In ihi .Seiiiic flespilL i itn (.vcepdoim must be 
cttiiei iin (Ini RlniAd lukiiiB 111 peisoimU, LciuUHiient, 
luiii.iijdiieul, .111(1 (I(sii;n (P 0) 

On the suli)(>(t ol ediualioii, (lu siiiioT 'n.i'’ scaicch less 
ciitical 

Tlu woik of the qoM 1 iiiiK lit (liKiUd loiiaid the ediu i 
lion and adiaiRnneiit ol the liuli in bnusell is distill 
finislitd lioiii Ihe loiiliol and (oiisi'ii ilum ot Ins piopLitj, 
IS luM'li nil 111 dm fP S) 

The SUMO ‘•till finds itsdt ohlit,ed lo sti tnukli iiid 
iiui qumicalh 111 i1 llu nioisions toi tlu tut of Iiidi in 
iliildiMi 111 hoiidiiifc schools aic Riossh iii.idKinalc 
(P 11 ) 

On tlip eionoinic iiiohliins of the Indi ms, the siuiei did nineli 
to oeilhiow llu ixipiil 11 luipiession, hisirt laifeili on the piih 
licitv RiiL'ii to 1 Kw ‘oil" ludiiiis tint the Indiius Rtiiei illi 
oc(Uim*d 1 taioied itoiiomu imsiUon 

An Ol piwhtlrainfi mmoiitv of the Indiana are pool, even 
c\ti euieli 1)001 , uidtlui iie not adiustid to the c>conoimc 
and soci.il si stem ot the domiiiaiil white ciiili/ilioii 

(!• -i) 

Tlu piei iiliiiR Inina eonditioiis luioui? the Rieal mi 
loiill of the Indi Ills no londudie to Ihe doi eloimieiit 
and spiead ot disiasi (1* -1) 

Mien iiiidii the best ooiiditions it is donbtfnl iihelhei n 
well loundort piogi im of t'(oiionm adiaiictment ti lined 
with cine ( ousidpialion ot Iho iiiliuil losonues ot the 
iiscnatioii has mi iiluie been thoioiighh Uitd out Tlu 
Iiidinns often sii tint piosnms < hinge with snpeiin 
lendeiils Uiidei tlie pooiest adiiiinistiatioii tluie Is little 
eiideiup ot aintliniR winch loiild be tcimed in economic 
piORiam (P 14 ) 

Of tlu gcneinl social objielnes ot Indian ndmimstr ition, the 
suiiev had I his to s.iv 

The Inch in Sen ice li is not “ippiec i itcU the tmidimentnl 
impoitaiue ot t iniilv life and coinuinnitv nctmties in the 
sodol ind economic diielopinent of a people The tend 
enev has been lalbei lowoid weakening Iiidiiii fniiiili life 
and community actiMlies Unn tow iid stiengtheiiiug 
them (P n) 

On the question oi liw and oidei, Ihe smiet lepoilod 

Most notable is the confusion thit exists as to Icgil 
jiiiisdiction 01 Cl the lestiicted Inclinns iii such Impoitaul 
malteis as ci lines and mu>demeanois and domestic lela- 
tums The act of Cougiess pioiiding foi the pnuibhment 
of eight m ijoi ciimes .iiiphes to the lestiided Indians on 
liibal lands and lestiicted allotments, ind cises of this 
chaiactci come nndei the miquestiomd luiisdiclion of the 
United Stites loiuls Laws icsiieding the sale ot luinoi 
to Indians ind some othei specul malteis haie been 
pissed, and ag.iin jurisdiction is cleni Foi the gioat 
body of othei cimies and misdemeauois the situation is 
highly uiibatisfactoiy (Pp 16-17 ) 

The positno lerommeudations of the siuiei, which hate 
gieatly influenced the policy of the Indian Bmeau since 1928,’" 
streshcd the need fot s compiehensive educational piogiam de 
signed to meet the pioblems ot leseivation hfe, the need foi 
sustained and cooidtii ited economic planning and deyelopmcnt, 
the need foi a stieugthened, moie elDcient and bettei paid pei- 
sonnel, the enconiagcment of Indian use of Indian lands, the 
htiengthemng of Indian commiuiitv life, the claiitration of con 

*W Foi an account of the effect which this leport had on Indian ednta 
tion foi instance, see Chaptei 12, tec 2 


tnsioiis in the Indian law niid oidei &il nation and the fin il 
sellh'iuiul ot oiitst iiidiiiR U'R il (liiiiis "" 

< ouiuiissioiu'i lUioids-" like bis piLdcicssoi, doiotes n good 
pul (it his u'lioits to ediu ition, paiticulailv to fed( lal state rela 
lions “ In he iiqioils 

' ' ' Tlu St Ilfs iiid the bicil luibhc siboo] disiiuts 

appiMi to lu Mini ilh in sMiipilhl with the jil in ot edu 
(alum by the St ites, conditKiiieil, howeiei, npoii such hii in- 
eiil assislaiiee is tbei me el and is llu Feelei il Goieiu 
me 111 ( m olft'i ' 

In I'll! < ‘ominissioiie 1 Rhoids leilei lies 

* ' ' Iiielnii fdiie ilioii is in no sensi soldi i Fedenl 
piohlem, hill i Slate iiid local ijiolilcm as well l^Tien 
('eiiigiess 111 112 t made ill Tiieli in ( itiyens it sciied notice 
tint Indi ins eouIU no loiiRt'i be oieilookeel iii the citi/emy 
ol mi Slate 

111 1‘IS2, (’omiuissionei Eho ids stales 

Tlieiiiiisl sigiiifKantli lime of Ibeii ii in Indi in oihin 
lion W.IS Iho dede iniiiK'd olloit to intke the change liom 
huiiehiig school attendance to lor il day ni iiublic school 
itteiid line ten Ineli in Uiilduii ’ 

This w IS 111 keeping with the new tdiic ition il jiolicy of jiioiid 
ing the Indians edncition “ ' ^ in his own commmiity 

set tine ’ “■ 

Thiougliont the* lepe Ills ol i(*eeiit (oinmissiont'is ippe* iis the 
title “Addition il kinds fm Indniii usi, one icsuU ot tlu Allot- 
iiu*nl Act In some cases tub il tnnds tie used on a minimi sable 
pliii loi sneli piiielnscs " 

('emnmssionei Colliti in Ins flist upoit in IfllT diseusses the 
foul mam line's ihmg which his jxihcy is lo he dnected Indian 
1 mils, Tndnii ednntion Indi ms in Indi in Stisue, ind icoigani- 
/ Ition of the Indian SeiMce 

(1) Indian lands — Tlie allotment sjstem has enor- 
mously cat down the Indian lindholehngs and has letidcied 
mam ii t* is, stiE ow ned by Indians, piactieally nuai ailable 
foi Indian use The system must he leiis^ both ns a 
mattoi of Inw mil of pi ictie al effect Allotted lands must 
be cousolidaled into tilb.il oi coipoiate owneiship with 
indnidnil teiime, and new kinds must lie acquiied foi 
the 90 001) Iiielituis who ue landless at the pteseul lime 
A niodoiii sistem ot fliiaiunl ciedit must ho instituted 
to eiiiblt* Ihe liielmus to use then own nitiual losomces 
And tiaiiiiiiR in the inodein tedmiiiucs ot Itnel use must 
be snpplie*el Indians The wastage ot liidiau 1 inds tbioiigh 
eiosiou must bo eheckeel 

(2) Indian ^diKution — ^The loehstiibnlion ot educa- 
tion il oiipoituiutt foi Indians, out ot the coueentiated 
bo<udiiig school, le uhiug the tew, and into the day school, 
leaching the mnna, must he continiied and neceleialed 
The bo<udiug schools wbiih loniain must be siiecialired 
on hues of occupational need foi cluldien of the oldci 
gioups, Ol of the need of some Iiidmu rhildien foi insti- 
tubonal cnie The ilai schools must be woiked out on 
hues of cemmumity sen ice, icacbiug the adult as well as 
the child, and Influencing the health, the lecieation, and 
the economic weltai e ol thou local areas 

(3) Indians m Indian Utivnc — The inci easing use of 
Indians in then own oflacinl .ind uuofflclal seiviee must 


*oit will be noted that most of these ipcominendations hsd been made 
fiom time to time m commiBsloneis repot tB 
••ithailebJ Bhoids, lf)2<)-H 

" bee foi example Bep Comm Indian Aff , tor 1920, pp 4-7 , foi 1080, 
pp 7-18 , for 1081, pp 4-18 , for 1082, pp 4-9 
■ Bep Comm Ind Aft , lOOO, p B 
••‘Ibid 1031, p 7 
» Ibid, 1982, p 4 
’"Ibsd. 1932 p B 

•c Sec 8 p , Bep Comm Ind Alt , 1928, p 28, 1020, p 10, etc 
“Bee 8 p, Bep Comm Ind Aff, 1028, p 23, 1081, pp 80-81, etc Sea 
Chapter 18, secs 6, 8 
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)ie pu'sstrt wilhoul nciiAiiig To Uim nwl, idjiistmenls. 
(>1 (’iMl SiiMd ,ui iiim'iiu Ills 10 Tiicliui iiLWi must be 
sdiifiiit bill 111 (iidii thill stiiiiliiils lu i\ uiit be Umeiid, 
opiHnliimtics 1(11 limb ssKiiiil ti iiiiiiif, must bi iiiaile aui 
miich KtfssiliU til [mil Ills \\illi icsiicd bi nnnlliuil 
Imli 111 sdJsuMii 1 sleiUlilv WKluiini, tiiliil mrt Iwal 
imi t Kill i( 1011 Ik IikIiuis in llu in iii ihi lui ill nt tlu'ii own 
llllllll'ItllS cllKl 111 till ilCllllllllsIl lI'lOll III thill own StlMIl's 

must b( iinisui'd 

(4) Hunimiii-ntinii nr Hu liiUmii Sn}m — \. ili tin 
ti lli/im, (it. iilniiiiisti ili\o imitim must bt pioijic'ssiMU 
iifleiiiiiti'd Ohi siiciiil liimiKiiis oiliiilnii bemtc must 
he iiilifn ibil wilU iiiii niofliti mil with Jiidiin lilt in 
liiiiis (it bn il 111 IS 111(1 lit liii il KUiniis of Tiidi ms An 
eiil 111,1(1 ii'-iioiisiliibti iiiiisi bt Msb'd iii the siiiiti iiitiiid 
lilts ni ii •,(n,ituiiis mil buiiiid them, oi loiHUiitiilh 
111 till [mil Ills ilKiii'-ilMs h'liis icin/, 1111/ It Kill IS in jkiit 
di lieiidi lit on lilt Kiisiijii 111 till liiid illiihiieiil sxsidii, 
111(1 111 lint It is dtimiiUiit (111 the ti wU iltwiliiiimmit ol 
rooiiii.itnt lelnliiins bi'twtiu the liidi in liiiMie .is i 
Feilci.il .iKiiin, (III lh( 0111 hind, iiid theStitis toiiiitiiM 
scluiol distiLils mil iithci hii il Units oi >'i iinitul on 
tlio othii hand 


Comiuissli 111(1 Collins 111 11(11 policies bmnd si It III mi CMurs 
Sion 111 (he Whin lei IldW.iKl diidi m ni'oii; iimilioii) Ait nt 
Jniip IS, 19i4 'Ihi txUiit bi whith tlui h.iii bttii unbodied 
in evistiiig law am’ piaitiK' will lit one iil the piiiicipal iiiaumes 
of the siibstmitne ihaiiliis I'hal tollow 


G HISTORICAL RETRO.SPECT 

Rwont tieiKls iii out nation il Tndnn politi no sd foilh 
agiiust the hickBtonnd of hisloii in i stitiiiu'nt picpiud b\ 
the Office ot Indi in Affaiis in lOHS, a iho ie<juist ol the Depait- 
ment of State 


* * f The chief issue mound which Inchon pohey 
loiohotl piioi to I’i-t-l was wlietliei this li instei ot ownoi- 
ship fof Intid nnd lesouices] could best be himifebt iboul 
tliiongh pi' icefnl lioati, thiough foue ot .iinis oi thiongh 
lilt iisuiil log.il toiuis of pitenl, iked and inoilgage 
Indian pohci and ludnn admunstiation, even todni when 
this niotne his been loieised, is luideiliid with sli it i o± 
the ftitUoi iKiIicies, and e.m be nudei stood only as those 
(Miiliei policies aie niidei stood 
Dining the yoms when tho iivaUios of England, Piimo 
and ap im cn the coutmoul g ne the vniious Indian tubes 
positions ol sfi ifegie iKiwei, negotiations with those tiities 
wcie caiiied on bi the Colonies and l.itci bv the United 
.States on the b.isis of Intel n.itiounl ficaties Those 
tieaties aclcnowlcdRe the soieieigntj ol Indian tubes md 
mipliGd the acknowlodgcmoiit ot a iioshissoir light in the 
soil that the tubes oiinipicd Atlei the cession of Loiiisi- 
ona by Fi nice m IflOS, the teimhiation of the wai with 
Qient Biitiin in 1&14 and the cession of Bloiida by aiwiii 
in ISin, thtie developed an ineieasmg teiidencs to deny 
the soieielgnti of Iiidniii tubes and to deal with them 
b\ force of aims ■** 


Tlie use of militnu foue to contiol Indians was i 
dominant faetni m United States policy tiom the IsiO s 
iinhl the ISBO's iiid did not wholU disnppeai with llie last 
of the Indian wais ni the ISOO’s Tins waifaie nialeualls 
handicapped tlie settlement ot the Wc&t nnd pioied uistly 
to the Fedeial Goicinment II was ofliuallv csthnated 
with piobablc coueetness nhont 1870 that Indinn wais had 


■"Annnal Heport ot The Secietm ot the Inteiloi, 19d8, Hep Comm 
Ind Aff, pp 

“••48 Stit 884, SO 1J S C 481 et «ey See Chapter 4, see 10 
“» ' A Brief Statemi nt on the BacLgiomid of Present day Indiaa Fohey” 
(eabmitted Novembei 21 1988 1 

This sUtement was foi the use of the Ameiican delegitlon at the 
Hlehth rnteinatJonai Confeicnce of Ameiican States, at Lteie. Pern 
December 9, 1988 ' 

"•litij pp 1-2 


(ii-.t till aimiiiimiil in iviess uf $10UU,(I00 loi euiv 
dead Jndi.iu 

Wink ti( tins and w us had 1 ukil to liu lU down the 
mb in,il out 1111/ ilion md tiilliut ol the Indian liihis, the 
ilhiliiKiil Jiolui humght with it i giowing imlei tit white 
•.mill mil iidnils, i mil iRi'iils, k uhiis, imiitctiiis and 
iniN-iiiiiiiiis wtiii supei-idtd Indi in liadois and (o i liit,i 
ixlciil siu ( (>( lied 111 (l(sti(uin„ Indi in iiiltnio Theip w is 

iliitliiiHd i sisbm of (losid itseii ilioiis uikd mb) 
<1 liu ill! h\ the liidi 111 Diiieni, whith in 1810 hid hcdi 
ti iiisti luil limn the Wii Dip iilnieiil lo the Deii iilmiiit 
ol lilt Tiileiioi This iiiloiiitic uilt ins dined oiil iiri 
(1(1 in (\(‘i iiKHuing minihii of iiiicniul ilid stalntos 
,1 111 Ml todifieil iiiil \ 1st both oi admiiiisli due leguhi 
timis 1 lid till pi isim il ROM iiinieiil ol Indian minis who 
wilt polilinlh appoiiitid hliseii hiH line o\ti erne upon 
the lescnatioiis, giaft bi>i iiiie iiolouoiis uid kd io nioit 
Iiidiiii ondni ilvs iml as <i nii isiiie oi lelii'i, Pitsidinl 
(haul in his in si bun, jilitid (’hiisti.in mission Iiodiis 
idiiiiiiisli itiitli iniliiigi ol II cli 111 ift Ills in niiincums 
pails ot llu conutn This ottitiil idinlihi iliou of 
niissioii 111 lioilii'- with Inch ins •,! idiialli w is Inoiight Lo 
111 end 111 laid iciis but tin iiolilii il idi'iitifli itioii of the 
mission liodiis willi llu Indian Ihiieiii hid not hoen dis 
soiled until itn lecciit limts ' * iL w is not it 

Kiiowli (Igcd (li It Indi lus weie enlilh d lo ihe coiistiUKioii il 
giiuaiinis of Iilxiti of loiiscioiiu 

The unuliiif, cciiici'iits in w'hat iiiai be ( illid the anto 
(1 iiii pli ISC ot Ihc Fcch i.il politi lowaid Indi ids wtie the 
(li'sliiu lion oJ ill Incli.iti tiibil bonds, Ihei fCienig ol Indi in 
I im,iiat.(s iiid (iilliii il bout igi's Ilie ton iiw of ibt Inch in 
IS nil niilnichiil to beunni idcnubod with md lost m tlie 
wlab lit( md the bin living ol tub il, (onimniiil and cm n 
tiniili 1 uidliolchiiRs mb) nidiiiihiil illolmeiils ol liiui, 
Innhei nnd gia/iug lands'® 

In Iho autociitic jihiso of Incli.iu polici, i iini 
loim piltein of .iciniimsti.ilion md oi inogiain n is 
imposed tin onghont the Indi in ronnti i 

AgamsI the above bsekgiouiid the picscnt ph.iso oC gov 
einmonlal Indnui pobcw eon lie beltei inidci stood The 
pieseiit policy ttmlniuos (ho Fc'dcinl gii ndunship ovci 
Indians nnd linsleosliip nvei Tnch.iu piopcily while seek 
mg to csliblish individu.il and gioiip hhciij wiihni the 
gnsidnnship “ • * * In Iho new ph is(>, the si less is 

against uiiiloimity and ui the dneelion of the mnxmmin 
of local adaptation, both of method and of goal " 

111 aU of these ph.ises of the piesentday govoiument 
IKihcv towiid Imhaiis, an niifle'ilviiig f letoi is the i( ilua 
tion that the Indian is no lorigei the “vaiiishiiig Ameiican,’’ 
but is netnally me i easing m mimbeis Dm mg the past 
eight veais the glow 111 in popiil.it ion as lepoitecl by Indian 
igenues in the United St lies has been it the i ito of ovc'i 
J pel <M‘n( pel annum As with vauous othei peoples 
dm mg pc nods ot devclopnienl, the biith late has heon 
dcricising but the clethiie lU the Indiiii cleitli i.itc has 
been even gie.itei 

To help Iiidnins in making adlnstmenls to the di.islic 
change's m then wiy of hie marie nctessiiy by the ovei- 
wholiniiig invasion of the alien white lace, nnd yet to 
fosfci the peipetiiatiou of much of then ciUluial heutnge, 
to tinm nnd slumihite them foi complete ecouomK selt 
sufliciemv, looking tovv.iul n hetloi standaul of hviugfoi 
this yit.ll lice aie the ultunnto goals of Ihe piesent 
Adinimsti alien 

Although onlv slightlv ovei a thud of a million in popu- 
lation in a naiion ot appiotimntely ITO nulhoii people, 
tlio Indians of the United States will become cm even 
gieatei faetoi in ils cultural, souil, and economic life'’* 


2 

•“ISmI, p 8 
" Ibiij pp 8-4 
"oiitd^p 8 
^Ibid, p 6 
•“/Snl^p 8 
— ntd. p 9 
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\ ORGANIZAIION AND ACnviTIES 

Till 01 R 11117 111071 111(1 IniH lions o£ llip (Him of Iiuli m Attiiis 
foil IV .110 lllctlllcsl 111 tllO IK LOnillilUMllg Clullt “ 

Th(> Commissiori'i ol I ml i in Allans is llii> litiilai iiid lum 
(loiiiiiR iiuKl ol lh( cniiu oIlKp both m W islniiRtoii iiirt m tla 
fiold ni his dll Cl til nndii biin lUi Assisi nil CommiS'.ioiici , 
i\ho sh Ills till (liitios ol olliio mil atlsiii liisiil icp Tlioso diitio, 
aio Giniial m in iroiih iit ol iiid iiioiuiilgitioii ol iioln ics io\ci 
inR ill mitloisKlitiim to Indiiiis iiid to tin niluos ol VlisUa, 
nil hidin', oconoiui.. ili \ i loiimi nt , oi r iin/ ilnm of lulu s iduc i 
tioii, health .icliiiliis, hind ii ((iiisilioiis, lo.isus, salts, toiesi 
and fii i/iiig nun iRumiit , (oiistuiclioii inaiiiliiianii, nut iiiicia 
lion of iiiiRalioii luililiis, loudnii lion md npkoi'ii ol loads 
and bi]d„cs on Indnin icscn itioiis , toiucn ilioii woik and 
lelJcl uliutiis, iiid till uiloiiiitl itioii of the mods ol the Indian 
Seniiuiii Usislitiip iiid biideitaii hiiiis 


’“Cliiit on 011,11117111011 vnrt Fimitions iinpuca bj the Oflicc ol 
Indian Altiiis is of Miy 1<140 VU tin disiiiptioiis ol dnliis con 
taiiiid 111 tins sichon on liasid on mloinution supiilud bj Uu Indian 
Offlo The chad miinau ilso in Dliiuh kdiu itioii il Siivice toi Indiins 
U'lcsidiiits Adiisorj toniiniltci on Fduintion Sliff binds No IS 

p 28 


Thi Ihohiti Diiisioii mil Hu Leg il Dnisioii aicjoiiills iiiidei 
the Oflirc of tht toiiimissioiioi of Iiidiin Atliiis and nndci the 
bolicitoi loi Iho Diinitmiul 

The PiobiU DiMsiou delei iiiiiuN hens .iiid jiiobates wills 
ol ill di f ( asid Iiidi ms onNidu the Fnt Ti dies and OsaRC Nation , 
iCMews the woik ol tin I’lobite Altoinevs of the Fiie Tubes, 
Hid the xiiobate i< cimimeiidatioiis of tlic Osigi Tubal Attouios 
and giiiiiiiiilendeut , and bmdlcs iiiiome ind iiiluiilance 1 1 \ 
mat I ei s of Fi i c Ti ibt s 

The L.oj[d Dnisioii leiiiws milleis cosoung legul and otliei 
Hiicslioiis allc'diiiR the Indiiiis, inclnding lovicwed lepoits on 
t'oiigicssioii il bill illocting IndiaiiH, mil p.isses on a host of 
othci legil uiactcu imoliniR Indians oi fheii piopcili, lights 
olnai, f oiidcinu itioii, t ixation, niigation, deleiinination of 
Iiciis, etc 

The Assistants to the Coiinnissiouci aio the Coimnissiouei's 
immediale slafl offiieis Thet aie issigiied liom tune to lime 
iinnieioiis duties it Inch dftolie upon the C'omuiissioiiei ’b Office 
In gem t il the AssisI nils to the ('omuiissioiiei soiic to cooidmate 
Ihe ditcisc fniii’lK IIS oi the Seiiicc and to stimidilc eooiiciatne 
pi iiimiit, Hhiie m> it inosent Ihiec held leinesentatives, fom 


“Soo Clnplei II set 0 
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siii'dcil lilts .111(1 twii fiiwiK f iitBi L»i s Oia fn 1(1 11 ini'seiitn j 

tiM' is ill ili.ii|,t ot (oiil Ills VMtli Ineli.ui ti lilts, Uii* suona, iii ■ 

(hiiRt of (oiiliii'iKis iml (111 itliliut, ot (due ilioii.ll lioillli, 
nml otliii tuilitits (11 iitw (iiiiji'Ms .111(1 111 ill ictumt lit uioliltins. 
(Ill tliiiil iiiili.HM 1)1 tooiKi.ilioii witli otlioi afttncips Ot the 
foiii Sjudil issisl lilts (lilt IS 111 rhiiu otlimlllst i iiiisiilal.llioii 
(luT 111 11 sluD jiiolili ms A skdiiiI i ooiilni.itis iiioKils Ui’iiiliiiiB 
l.iiitl list mil iiisi'ttli iiidit 111(1 wiiiks ihitlh MiUi tlu Sldtistiis 
St‘(tii)ii liid (lit Iti'li iliilK Uion niMsioii A thutl hiiidlt's .ill 
initlds ulitim. 111 Imli.iii Uitiil ()ii,.iiii/ ilitm, liidnii iUIirv 
tiniis, 1 1\\ ,111(1 01(1(1 indiMilii it Iiidiiii iiioiiiis, hold iiiicstigi- 
tioiis iiid Mdiks (lilt til witli till ludiiii OiB.nit/»ti(m OuxMoii 
iml tlu irisi (1(1 lilt mis Smtioii A tnuilh is iii timet' ot poi- 
soiiiiil iKilitits iiid Minks Midi (hi l*t isoiiiit 1 OiMsioii The 
(ill iiKo ofhd i lilt' Ills issist lilt lit 111 ctiniM ot ill! hst.il III ittcis 
till (lit 0 (!i(i> ol Iiiilnii Ail Ills — Its Imdstl txiitndKiilt ol tllndn 
lllldl 1 lll]ll 1)111 l.ltlDll Hits . 111(1 Uelst. 1(1011 
111 (In' \V istimetdii ottitt oil, 1111/ it 1011 il Iniittions in liiokeii 
ii|i into 17 duisKiiis 111(1 st'ttioiis (Inotth iindii llio Ollitt ot tilt 
( iiiiiniissioiioi A( dll' lit id ol t'lth tluisioti IS .1 diitiloi Tlio 
iliMsioii dm (tins iii i tspoiisiliU' to tlit (•ouiniissitiiioi foi the 
(,'dU'i.iI doM'It 11)11)1 lit (It iiolidis mil yiofti iius uitl (lio piotts- 
SlOll ll dUl'ltltlll ol KtlMfKs Mltlllll (lit SllllOlOs ot dlt'll st'lClU 
111(01 osts T lid Mtiik Hiioiii{ 1 i lilt <iKi*iit\ sinwiiiittiidoiUs uitl 
111 ttioiiei ilioii with i itli odiii lud tbi issisl iiits to tlit Com 
missiiiiiei £)i(li diusioii ilnotiot kiIIiIxii iiiii|> willi tlit Aniiite 
olhtd pu'ii.iit's t'sdiii.ites ol iicodtd tiiiids, imstiils these to the 
liiiit'flii of the Tliiiiei't 111(1 the coiiiiiiitfets of Coiisiitss They 
idiise dll' fiiiiiiK ofliu'i 111 (he illotimiit ot tniids to aftcuoit's 
'Hipt coll il)()i<it( t\J 1 h the iiei soDiK'l offliti in Iht i)ic|) ii ilioii 
ol cnilseiMiL tx inuii.itioiis .uid iii (Ik sdtctioii, pi k I' liieiit, 
iiisi'ixKC ti iiiiuie (iiinsfei, niitl si'ii u 'itioii of iioisoniii'l 
Till' B(Iu( tilioii Dn isiim li is iiiotossiou.il diiettirui of the ('dota 
tioi) il pi ogi .nil ot liidiiu stliools 111 the Tliiiled St.ites ind of 
sthools iiu the iwtites ot Aliski hanclU's .ill mitleis lel iimg 
to the ntlciiil UK e ol Indiiii tbildttu in piibltc schools idmiii' 
isltis odiK ition d lo in tiiurts tooidinatt's sot i il wc It.n t* si'u ices 
The CiiiUmi Cimseit nioii Ooips, Indian Dnisiou uliiiiiiisteis 
C 0 C funds (illonted lo (ho ludiiu Scnicc and gnes gencial 
diiecdon to Moik piojccts, s.itplv nieistiies, nrul the eniolloc 
xnogiam ot Melfait, lustinctiuu, anti letie.ition 
Till* Iiiig.ition Dll ision h.is gemial ihiottioii of the coustiue 
tion. oi>ei.iti(jii, iiid lunnteiuiiite, inclnding powoi Sfiiueof iiii 
Rilioi! piojetts, toRefhei with the dot eloianent ot siibsistoiito 
gnidens ind domestic and stock M<itei supplies on Iiidinn lesei- 
intions 

The Roads Dn ision deseloiis md diiects polities ,uid piogiains 
of load and hudite timk on Indi in it'sei nations, nicludiiiR con 
sduction and iminitenaiice, piep lies siietiftialions, md piiuhaseM 
all load m itlunett, I'qmpiuc'nt, ,iiid tiucks 
The Health Disisioii dmelops policies and piogianM ot lujiith 
conseivdtiou and giscs pi ofession il siipcniwon tii all inedital, 
dent'll, musing, md samt.itiou nctiMpes'" 

TheDmsion ot P’lnestit and Qii/ing tnconi uses cimseii.iliou 
puictiies, excKistih piofcstaonil dnetlion ot the geneial foiestis 
and fiiasnng piogiiun 

The Dll ision ot E-stension and Indnstiy stunnlates .md .lids the 
deselopmeiit ot agiicultmal and Uvehtoci. entcipiisee and home 
impioiement 

The Dsnd Dnisiou is lesponsiblo loi piotettion and piopei 
handling of all Indian owned land, and foi aKpnstiion of nddi- 
tirmal 1 tnds needed foi tilhal, mdividnal, school, hospital, oi othei 
paipofeos , and leviews oi imtntos legislation peitatnung to Tnainn 
lands, nmieial lights, and tiihal clairas 


See CJiaptei 12, sec 8 


The HhillsUts Secliou collects, tibulates, md in.ihsi's data 
obt.iuwHl fioiu (he lit Id on popnlalKiu hi al(h, Indwn iiiomii , l.md, 
agiicnltinil iiid olhei utilities ot Indians iii'tdtHl in cleiling 
iMtli Iiiilnii piohleiiis ind Indi in itei elopnii n 1 .tnd cooidin.ites 
s( dislM tl Iicftls, Iiiipiinis Stitislii ll leroiils, md dtsiciis foi ms 
foi use 111 flu held 111(1 hi dn isioiis ot (he isliiii{,( on o/hi i 

Till Roll iliilintioii niMsiou .ipplus till illolmi'iils ot emei- 
gi'iiii it'Iicf funds, md in consult it inn iiKh oihei cliM'ious ,nid 
\iith held snpi'iiuteiidciils illots to agencies tlu st tniids foi 
appi oil'll icli.dulitadoii pi03ects 
The Iiidmu Oigaiu/ilnm Diiisiou assists Indian (iilii's and 
Iwiids to di ifl conslitnliims, hiliMS, and thnleis ot iinoiiioin 
lion nndi'i inihoiitv ot the Act of June 18 10 14 , llu' Okl ilioma 
liiilnii Wclfiie Atl .md the A 1 isk i lleoig ini/ ition Ait, " 
coiidncts idiuadimil iioik md suiJtiiisi's elt'cdoiis m lonnictnm 
theioMith assists tiihcs In mikc intelligent use ol Uii poiims 
ittinned thiongh oiKmizafion md imoiiioiahoii kiioms oidi- 
iiantt's 111(1 icsoliilious .icloptwl In tubes .ind pii'seiili'd foi dc 
11.11 1 iiipiit.il it'MPw 01 appioi.il mil di'teinuuis (he luli.il si itns 
of mrtiMdii ll Indians in gnmps ot Indi.nis 
The Miscell iiu'oiis Spdion initi id's tone iiHindoiiti on (he foi 
loMing m untni.uue of law md oidPi ludmdn.il Indian inoiiev, 
(liiiiis Joi withilidinl ot pioiiU shaies md Bums hiiieflls 
d ideis dance and (cvemonits Indim moiminPiils, dologitions 
to W.ishuiglou, and i vaiiolT ol unstollaneons suhiccts 
The Ppi sound Division dci dojis iicisoimel poliiics sdniul.itos 
and cooidin,alcs insi'iiiie tinining discoid *i emploimciil o]) 
poitnnilits 111 pillule indiisdy fm Indians, ind piiiiidps ittoids 
and piocediucs foi Iht oitUiIi uitl oflicioiit in in igi'iiuut of 
pcisonnel 

The Fist.il Diiisioii diiecls md sniieiiisps hookki Piling iiid 
.iccoundiigni.itlcis , oxainin idoii ol n immls md (l.iims , it'qnisi 
tioii cif tniids foi advance lo disbmsing .(gents, imcstmint aiul 
dtiKisit lit Indian funds and piopoily .icconndiig 
The Seiiitp Sc'fdon pioiidps scmtis suih is i slonogi aphic 
pool, mail loom foi handling of miomnig and outgoing mails, 
and otgani/oil hit's of .ill iKitniont coirespoudPiict' foi the oi tleilY 
,md pfliiieiit handling of the business ot the offito 
Tlic Constiuctvon Diiision in coopeialion with the supciin 
leiidents and the seiei il diiisum thicctois, piiivut's pi, ms and 
spec Ideations, estimates costs, .iiid supeiiises the i onstiiu lion of 
ill luilian Seivice buildings g.itheis engiiieeiing d.Ua .iiid pie 
pans ciigiuceiingicpoitson buildmgs, utility scivwes, andpl.int 
m.unleiiance 

The Infoimation Du isimi idi ises on ,ii lii les foi publication 
.md public speeches by employ oes ot the Office of Indian Aff.ni s , 
assembles .md mtoipiets to the public ppitinonl f.irts conceimng 
luduans .ind the woik of the Indian Oftee, and has cditoii.il 
siipciiisimi oaei llie office pnbhcatiou ' Indians at ■Wink" 
Diicitly imdw the Offlie of Iiidinu Attaus, and solely icspon- 
sihle to It aic field oiganieatious covoilng 04 snpci inteiHleiits 
and 2 ”) indeiieiident units — 0 s'lnaloiia, 10 si bools, .incl 0 disliict 
offices 

The suiienutenilput is resiiousiblp ilnecUv to Ihe Ciimnussiimci 
of Indian Aftriiis toi the oideili .mil effluent admiiusti ation of 
goii'i omental all.uis loiating to the Indians of his lui nsdiclion, 
mclndmg moneys, piopei ty, md pcisonnel lie cooidinatos the 
woik of his staff end iitibzes .ill aiail.ible lodiniral and piofes- 
sional aid fioin the IFushington and distiict offices m dei eloping 
■ ind idmuiisteimg .ipiugi.uu that senes the nei'db of the Indians 
of his jmMdiction 


Sea ChaptPT 4 sec 16 
^ Bea (ffisptai 23, aec i3 
Sea Chaptei 21, gee 9 
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Au tvmuiiMiou c)i th( lOfiiilTtKins niuUi wliidi (in inaiin 
Sonui opu.m^ will illustj itf iis iniiiitiilil nlmtn-, Tlu 
toditiul u'i,ul ilioiis (OMi Aliski nitiuuitii s, i(l(iiii(is iiirt 
iRi'iils CiMliiii Coiisciialioii Coiiis, Iiidi 111 JOiMsiiiii , iiLilil to 
JUtll.lll'', tCllK itlOJl ()(■ IlldllllS, oiiiolluuiii llld M.lllolllllllf of 
luditiiis , I oi ( stii , gi ,1/11111 hills llld w ills , hos])il il iiid iiii'du d 
(lie ot IlldllllS, 11 iig, 1(1011 in ()](>( ts, l,iw llld oidti, Iimsos, 
(Kiuiits, llld s lie (it iiiiutt.ils (111 ies(ii<(id Iiidi.ui I iiids, iinmiis, 
tubal llld iiidiudn.il ii.ilt'ids iii lit comiiotiiiii culitiuiios, 
s.ilts, llld K'liiMsImeiit (it ])i(i(((ds, iiunds ( OKI ilioma Indian 
tubist, iilii'i (li Iiidi Ills , lights (li w u loids iiid liigliw iis, 
ti idiiig with Iiiili ms, wildiiiiiss ind uudless iins wildlite 
111 idditiim to till 111,111 itiniis unit iiind in (hi t’odi iil Fidei il 
Itigulatioiis (hi'ie aie luiiiv siiiuil legul itimis *“ 

B PERSONNEL 

The Vet o( lull <1, 1S1J! " w-hidi iiioMdtd (in (hf* iii|Hiintiiiiiit 
of l Coilimissioiiei ol lildi III ^VUlIls at 1 silil\ ol I,-! (10(1 llladi 
no inoMsioii 1(11 s[)0(itic tU in il assist line oi unitnnsinl i\ 
liiiises (it th( olliii The Viiiiioin ladoii Ad ol Iiiiic IK 18-11,"’ 
liioudid tor th(» hist dim in idditioii (o 'll >000 tin sd m oC the 
roniiiiissioJiti ot Iiidi ill Alt iiis, 'ii';,000 foi silai> ot deiks in the 
olh(i> ot thu C’lnmnissioiiti, '(>7()0 Joi isalaii ot the niessengci, and 
1i80U foi oontingout ('\ii(.nses 

Ptonsions fill \ luous iiieieisis iiid mw ofiiies giadndiv 
appoaiud in the aiiiiiopimlion ids'-” 

The Commissioiu 1 oi ludiin All iiis ' ‘ and tbi Assistant Com 
missioiiGi ’■ aie appointed by the ITcsideiit with the loiistiit ol 
(he Son ilo AU othei eiiiploti es' ' an ippoiiitid hi tlu S(>tu I iiy 
ot (he Ind'iioi altii leitifii ition lii the (hvd Siiiue Ooiiiiuis 
Sion,™' with the CMeptioii ot sin tihcd fadd poisoniii'l iiid u'lt'iin 


"•Tills list IS tiKin iium title ol the Codi ot hulcril Uigulitiuiis 
(10-10) (ip 1-J Till uiuioi subutts HIM ltd hi tlicso iigulstiouH art 
clHcnssid in other oUipleia of this book 

“ 4 St It Obi 23 U s c 1 B b t 402 25 U S C 2 K & M<k 1 
4 btat 677 

•'“aliis IS till budget toi llic Olhoi ni thi Commisslonu only met does 
not uuludi the lull) Tbimwai ipiiiti ippioiniatlous tin tin 'Indinn 
Dtp iPtuK nl ' 

‘-"Bi (he tot (if Turn lO 1990 J1 St it JIO the Coiumissiom i s siliu 
wsb 1 ilsert to V "lOO and the budy I tin tlu offlie i iisiil to K7‘>S0 B\ 
the Act of Auoiist 1 1992 22 Sti( 210, the Ciimiiiissioni t s siliij w is 
laised to 114 000 Bv the 4(t ot lulj ol, lS9b 24 Stal 172 lilt Ofhu ol 
AsBlstaiit < (immlssionii w is tii itid U i siliiT of kdOOO Tin Assist lut 
Commissionu ilso pertoiniid the dulits ol chiet ihik Tin ( ommis 
bioinrs saliiy w is i used to 93 000 hj thi Aet oi kpiil 2S 1002 12 stvt 
120, Its Undoi the Appiiipilition Act ot Juni 18 1040 70th Cong 
Id sees Piih No 610, thi Commissioui i s s dary is $0 000 innunlli ind 
tht -tssistiiiit C'onnnissionei '? 17 000 Bi tin let ol Ptbiuiir 2li 1007, 
04 Slit 0)3 030 thi (Tilif CKik's Offld was sipninlcd fioiii IbU of 
tssistinl Commiaslonii and hj tlie Act o( June 17, 1010, 86 btit 466 
th( I hut ClLiks title wis tliiimd to Suomi Vssistint Commissionci 
Bi the Alt of May 10 lOUi ,0 htit Ob 100, thi buond Assistant I'om 
missioner's Office was nlnilishid ind thi title ot Chiet Cletk lunbtiiKd 
Thib act also piovlded tonipensadon for tnieatei, Inivuciil ilcrk, cblifa of 
divisions law fleik csunuiei of iiiigation iccouutb diaftsman, etc 
•nAct of July 0, 18-12 4 btnt 604, 26tlSCl, H8i462 
•- let ol TulJ 11 Ibsa 24 StU 172 

eJOn Tune dO 102b Sduiiukebioi jepoited 6,002 imployioa m tin 
(utlre sitvice, 100 in Washington office, with a total sal iiy of 16 106 919 
(Schmeikc)iier, op tit p 209 ) Theie wuc, iiioiding to thi 1910 
budget 0 178 emploteeb In tlie Bureau ot Indian AIBiIib (mtludiiig csnei 
gency and lonseivation employei s) of which ,188 wei© In "Washington, 
with a total saluiy of 114,781,027 (Flguica tioni Office of Indian Afliiis, 
May, 1040 ) 

"’‘The Civil SciYice Commlhsion bss to some relent lecognivid the 
speuUufd pioliliuiB that evist in the Indian biiilte and has held evami 
nitions fill the purpose of flllmg speclflc powtions in the ludlin beivice 
Buch as those for tenchois and nuisos (Annuil Bcpoit of the Secretsi} 
ot the Interior (1097) p 241,i6'(f (lOdB), p 208) AnnuU leporth of 
the bouetaiy of the Intiuoi <»mmtnt on thi ci.ticme diserblty m the 
types of pel sonntl nei ded and on the need lou poisons with ability to 
handlo human lolatlon problems, m addition to theli partlculoi tialning 


I idmiinsli line (iUkcs iii (lit "W islniigtmi nfiiLO ‘ The salines 
111 hxul liisK ill\ 111 till Clissiftialioii Act ofariuli 4 192-f 
Tlu oxlinl to whiili IlldllllS Lluuiseltes aio employed is 
Llsewluii discussed '■ 

Up (u 18'H olliuis 111 iniiiiuli iti cmitiol ot liidi ms wiio kuowil 
IS .igculs” Tint wtio ippimilid lit the Uusidi'iil with the 
uilisiiit lit lilt Beiiili ” To leiiiiiu Ibis iilliu fioiii piillticb the 
Act of Much ! Ib'l!,” ,iutIioii/Ld the ('(inmiissionei of Indiiii 
Minis, with till uipiot i1 ol Iht sti'cietiiv of tin Inteuoi, to 
dcMit-\c the duties ol igciit upon tlic siiiKiinlciideiit ot tlu school 
lotated at tlu igcmt 

Wilh tlipilosing ot (Jotiuimiciil scliooK many ‘SuiMjiintLiidents” 
will ktl wilhout schools ‘AgLm3”Uis igiui beuinii tlu turn 
till units 111 adiiiiiiisli itioii but ofiueis iii cb uge lie still cillcd 
sniiciiiiteiidciifs” 

Till siipeiinttiident ol m .igiuit is i bonded oltuei, lespoii- 
silili (oi ill c-kikuditnus Till siipeuiili iideiil is au(hou2('d 
to itkuowltdgi" dieds ulmiiiistei iiiioiis ii iths, t.ike deposi- 
tions ' III ins(iu(ts luw imiilouis in (luii diidis ind the 
si Union (iiintalions oi iiinlubitimis II(> mn not sene as a 
giiaidiuiol III Indi 111 nmU 1 ippomtment lit iliHilumit” 

No emploMk ot (ho Uiiitul Ht lU Until iiuient inavhiM' any 
Intel est oi loiuein iii .uu tiade with (lie Iiulmiis, CMopt loi and 
on luoiml ot the limit d 81 lies lud ms pi i sou ottendiiig is 
li ibli (o I (M 11 ilh of 11,000 and lemm il iiom oflue The pur- 
tliise ol iiliilcs tioiii Indians toi boine use ht Umeinment 
cmiilotus is not held (o constitute ti ide 

Acundiiig to ('oiimnssloiui Colliei 

Tilt iiitijm piiiiiiiiU of ptltl (III Hiimt tuition IS ttifil the 
hupiinifiiiiltiit ol It }m isiiUioii is //k itipomiVIe ofiici 
tit tlitii jiiiisditlion He is ic>s].Kinsiblt' diiodly (o the 
(’oimiiibsionci ol Iiitlun All ms Thcie is uo iiiteitomiiR 
ulmiuisd itiV(‘ aiithoiity between him and the Oommis 
sionei, uoi IS tlieie mi mtciiennif idmimstiatiie 
.lullioiitv between him and the employees iindei his 
juiisdietion *• ' * " 

Oommissioiici Cito Sells espic'escd the same idia iii 1019 

luspetling oflieeis should iiniiiess bUiieiiiitDiicleuts with 
lh(‘ t.iet tint they ait' held lespoiisible foi eitij netivity 


(Annual Repoit of tbi beeutiiiv of the Tnlulor {10»7) pp 210-242, 
Annual Bepoit of thi Seiietai j ol the Inti iioi (1989) , p 25li I 

Tin luid loi sutU pti iiliuU tquippi d emploiu s was >1)111 d by C ummis 
sioniis lot moic (Imu 100 tcais Sic see 2, siiiiia Alsu Scbmcckebicr 
ap tit pp 296-209 

' Si I Sihmickibici op oit pp 291 294 till i list of snch ixtpptinne 

■>•42 btnt 1188 Amiiidiil by tin let iil Ui> 2b 1929 40 Slut 776 
(Wilbh Act) , Vit ol Tul> • 1980 4b Slat 1003 IBiookhdrt Act) , and 
lij Fkccuhvc Oidii No 6746, Juni 21, 1081 
hi c Chapter 8 sec 4B 

SSS(JiiJi,,]j(,l,nj. gp (,i p 282 

''-‘27Stit 612 614, 23 D 3 C 60 This piovibion was laiiieil in latci 
Indian ipiiinpii ition acts up to Maicii 1 1907, H blit 1013, 1020 
•hchmccktblii op ot! pp 282-294 

O' D(piiitni(u1 ol tho Tutertoi U 8 ImJUn Piild Seisicp Regulations 
(1919) Section V — Adnmusti itluii p A-8 Thi hupeiiutendont ia 
hondid 111 such amount as the ricbidciit oi S(>oiLtaiy of the Inteilor 
miv lequiie 

o IM pp A-11, A-12 
p V-9 

■o* 71(1(1, p A-9 See Chaptci 12 sec 2 

" IJiift p A-32 Based on R 8 { 2078 (deilved fiom Act ot June 
>0 lS-14 4 Slat 73B, T3S), 23 TJ 8 C 68 Act ot Tune 22, 1874, 18 btat 
146 177, 23 D 8 C 87 Bee leltei ot Vttomev Gencial dated Icbruiry 
13, 1040, holding tliat in imployee ol the Indian Seivico mav not ae 
cipl employment attci hnuis la cilniled maniger of an Indian commu 
luty stole And see Memo 8ol I D Novirabei 7 1019 holding Indi in 
Scivicr imploice miy not lenae liiiid trora Indim toi lioun site 

•"TSitf , p A-32 (Oidei of Secietny of the Inteiioi Scptemhei 10 
1912 ) boe albo Act of June 10 1089, 63 btat 840, 26 D b C (Supp ) 
8Ti 

Office ot Indian Alfnas, Older No 481, Field District Plan, Tune 21, 
1937 p 2 
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Kl.ituiB (o IiKli lus Within llicn jiuimIk turn, fiinu ‘Suing 
tho I) lints’’ to t ikin^ ( lit of old Iiidi ms i Dt ]) ii tiiiGiil 
of Jiitiiioi Olhtt ol lutliiii AIL in'. ‘JIUlioils .iiid Sug 
gtstioii'. Joi liisjii ( (111), tlHift IS ol till Tlinl etl St ites 111 
(hill SiiMit,’ Fi 1)111, in Jt. Till) I) 7) 

C tOOFEKAXrON WriH OTHER AGENCIES 

Siiim dittiiti ill/ ilnni nt iilniiDisti itiit c out i ol o\ 1 1 Indian 
life" h.is bun elfuud in uuiit it.iis In tin ilistiilmtioii of 
govoiiiiiuiit il iiowi Is iiinnii, Ibt liili.i.ll, sf ite mil liib.il f,inoiii 
iiienis 111 ('ll Ilf 1 till nil s i iioin i itioii wlieii it li is t" istwl liis 
liuii iiiimiiiilv Inlwiiii till Iniliin Itiiu iii mil iitliLi luliicil 
■igi'iit II s, " not liLlwti II lilt liiili Ills iiid till iituitiis In lutiit 
ns laiioiis ti'dt] il i,,in(us U.iu In on in diiut cunt n 1 with 
till Iiidi ms Tins iniluilL tho Soil Oiinstn.ilioii Seniu, tin 
Film Stiiiiili Ulniiiiisii iliDii, till' Sotiil Siiuiiti Itoml tlit 
Cn 111 111 ('oiisen 111 11)11 ( 'mils “ (Ui Vilioinil AoiiHi Viluiniish'i 
lion, the I’nblit oiks Viliuniisli itnni i ml tin I\ inks I’loi.U''' 
Adinniisli it ion 

'riio Ocmi il Uiml OIlii e issmts tin Iiidi in Olliio in Hit sale oJ 
1 111(1 ninth tho Iiidi in liiln s udc lo the Uinloil SI ilc s H ilso 
ndindiialts Ol idauiiislois Ituli in .illolmi uls iiid Iiidi.m home 
sto.ids,” and issnis lUolniinls on leililn ilioii bv the Ooumiis 
siiiuu of Iiidi III Vtf Ills who must ilso (oust ill lo the m < 1111 ing 
of \ iiious liitusos l)\ th( Ftdeial I’owei t ’oimuissioii " and 
ulhoi igoiiiios loi iiiitition, jislitotw i>, iinwci di-velopmeiit, 
and othei 1 ind nw 

In the hi 1(1 ol ( oiisi nation Hit Iiidi ui iSouiie olUii niiilesloi 
cominoii aitioii with one oi niou stile oi ItHlei.il htiu ms Tin 
Intel di 1)111 tiuuut.il lliu tbaiide Bond coiniHistd ol iiiiitsciila 
tm's of till Indian Seuue, (tii/ing Hoi me, and thi Biiitau 
oi Heel iiii.itioii of the Deiiiitinont of Iht liiltiioi, anil Ihi Soil 
OonsOM.itioti Henite, the Foicst .Stime, the Ftiui .Stiiiiilv Ut 
mimslintioii mid Iht Huieiii ot Vgiu ulliii il Mioiiounts ot Iht 
IXpiitinent of ARiuultnie,''" seeks, lo deltiimiie how i native 
iniil popiilatiDU of Indians iiitl Spiiusb Aonuttaiis ciu subsist 
licimaiieiitly thiongh the utilisation of the lliti Ui inde wateished 
m centi il iiirt noithein New Memo *" 

A suitey ind pi tuning niut was rieiti il h\ the Soil I'ousi'iva 
tion Set VICO to stucli ludinu lesti vat ions ,incl piepnie pl.ins toi 
piopei land use and coiisoivatiou toi the lutllun Seivice*" Tins 
unit (10-BIA) has hnpijlied n new type ol intcgiated adnunis, 
tnUie pioceiluie in which two seivlces aic luuetioiially inie 
ginted tliough picseiviiig tccbnie.il and oignnizslional distiuc 


'See Cbiiplei 6 Sec also set 2F supia, foi i statement ot polity 
legaiilinc, deciiiti illziition bv L'omniii,slom i CollJei in 19S1 

""U (/ till Buieins of riant and Anlmil Industiy of Agiknltuie anti 
till. RliI imallun Siiviie, tlnnlosics] Sniviy iiid Foicsl houico ot lutciiot 
hill coopeiiltd Tilth the Indian Biutnn untlti Cummissionei Leupp ii 
1008 (See 1900 2 lupia ilso see Kep Coram Ind itt 1009 pp 2-0) 
•"The Indinii Offlee has a bpeeiil division devoted to the C C (' Sei 
see SA supia 

•oL'onoier 'ibe Otneinl I and Office (1021), p 7h 
•n/bid p 88 
•“Jbidj pp 01-02 

*« Since tlic piiinaiy icsponsibllitv foi sdmtmsti>iiug an Tnillin leseiva 
tion lb in the Comuusslonei of Indian Atlnis and the tseciitiiv of thi 
Inteilor, It haa been UTged tint the Fedeisl Power Commission muat do 
cKne to Issue a permit if the Semetarv beheieij that s pioposed power 
deTolopment would he Inconsistent with tho pm poses of tlie icseivnllon 
(lAttm of Vssistint Commissionoi of Indian Aflaub to Chanuian, Federal 
Power Commission Fehmarv 10, 193B ) 

National Bcbourtes Plmning Bond, Geneial Land Office snd Re 
constiuctlon Finnuce t'oipoiatlon are rousulHng membeib (Annnil Be 
port of the Secretoiy of the Inteiioi (1080) p 64 ) 

•S’ Annnal Bepoil ol the Seuetaiy of the Inteiioi (1918) p 209 
«( Annual Bepnit of tho Soeietsiy ot the Intenor (1990) p 188 The 
nnlt Is eommonly dPsiMuated is TO-BIA, Technical Coopeialion Bmeau 
of Indian Attaiis 


tiiiiis *'“ Till aX'-HI\ wtiiks with -ind thiough the Indian siipci 
iiitt iidenls, then loe il si lUs iiid Inili in yii ei ning bodies They 
lie iiiiisiillul 111 its suneis, they lOiiinifiit on its findings, and 
till y .lie I \i)i‘< ted to 1 lilt out its inomaui ” 

Hu lion I of the All ot M luh 10, l‘)31,'“ inotides 

Thi Olhte ot liitli.iii Altiiis, (he Bnu.m ot Fislionos, 
mil the I!uit.iii ol Biological Hui\(*y lie. auflioii/ed, 
IiiintlT, to luopiio 1)1, ms till the beltci pioLeclion of tbe 
wild ble lesuuues including hsli, inigiatoiy waleilowl 
mil upland gum bii its, g mii> auniiils iiicl finbciiing 
iiinii ils npun all the Indi.in icsoit itions iiul nmllouerl 
1 mil 111 liiids uiiimifc midei the suiiemsion oi the Fedei u 
(ioTiimuent 


It ilso eniiiDweis the .Sociel in oi the luteiioi to piomulgnte 
siuh 1)1 ms md to in ike iilli s toi tlieii ciitoii e'meiit 
Bci mso then* is dingii ot lUpUlion of fisli .iiiil .mimtils, pii- 
lunluli ill the i is( ol spiwmnt s ibuou, wheie fox. oi iinnk 
1 umeis any i \iilinl sin ill loc il iiins, Ibe Otiice eooiioi-il cs with 
the Aliski Glim Oouiiuission ,md tlie Unision of A1 isk.ui Fish 
cues Biueiu ot Ji'ishuies, in settling piobloms iiUeilnig the 
iighls ol Tiidi ms 

All iiiti'iestnig (oopei line (uleipiisi is Ihi joint opei ilion l)\ 
Iht Iiidiiii Hit me iml tin Bmoin ot iiiiunl Industiy of a shiop 
guiotifs lalioi itoiy it Foil AVmgate, Now Mimco’’ ‘ 
mic Imliiii Slime his ilways cooiiciitta with the Dep.ut 
meni ot Tuslue in (uiouing pioJiihition liws iiitl snppiessiiig 
iKjuoi II iflu with the ludi ins, and gonoi illy in btig ition nllei I 
iiig Indhins 

Olliei ciHipL'i iling igtiitus “ iiu'ludo tho Rsicnsion Sin me oi 
IheDipailineiil ol Agi itullnic, the Bnicms of Mines, Stand nils, 
Viiim illmliisin, md Plant Iiiduslii, llic' I’uhlic noallh Soivne’ * 
the ChilditiTs Biuem ot the J)i>ti,ii tim iil ot Tj<ihut, st lie agiieul 
Inial tolltges, iml education .md wdfiie buiciius of laiiuub 
states •“ 

Ml Joseph C McOiskill one of t'ornmissionei Colbii’s foiii 
assist inls has sniumcd up Ibe iceent tioiid lu Indian aibinnisliti 
tion 

Thus we see tho Indian Ofh(» divesting its authoiity Into 
Ihiec cliicelious tnsi among nthei ngoiicios ol the Fcdei il 
Qoiemmc'ut which have specialized sei vices to lendei , sec- 
ond among the local stnto .md county goveinnionts wlm ii 
aie much lunie tlosoly abbueuitad with the pioblems m some 
iieas 111 111 Washington e m be, and hn illy among the tubal 
goveminemts which have oiganizcd goieinmg borhos, and 
which expect eventuilly to take ovoi and manage all of the 
iflaus ol Indians Peibaps thus, but not at once, it may be 
tonnd possible to cease special tieatmcnt, special piotective 
and boueflcial legislation loi the Indi ms, and they slinll be- 
come sell suppoiting, self-managing, and self directmg com- 
munities within oiu national citi/em y ( P 7C ) ■* “ 


WAnnunl B.poit of tbi Beiictniy of the Intciioi (lllf.l p 189 
•"Iinlun Office Oulei 489 nnlted BtUis Indian Field Service Bulea 
, ind Begulitlons (1990) Hitinn A—Adimnratiatlon pp A-S A-6 
J8 Stit 401, 402 

hce Annual Benort of tho Becietaiy nl the InlHi Ini (1018) p 2B8 

Storetniy of the Inteiior (1096), pp 109-172, 

'Tho nnitcd States Public HealUi Sei vice, etneo 1926 hae dctatlod 
onnel to the Indian Beivioe, foi health and mcdicnl woik on reaer- 
Tationa Iftwi p 179 

■“‘Dndu the Johnson O'Me in y Act of Apul 10 1084 48 Slat 600, 
amended by Act of Tnne 4, 1918 49 htat 1498 state educational ,ind health 
aeivicea were made available to certiim Indian tubes by contiaet between 
the State and the Foderil Qovpinment Aa of 1989 Cahfoinla, Wasblng- 
ten, Tjid Minnesota have conhictcd for the edueahon of Indian childicn 
•Wiaeonam foi child welfoxe acivlces end Anaonn for llmlteil educattonal 
Bcxvliea (Annnal Eeport of tho Becielaiy of Inteilor (1989). u 64 ) 
bee Chapter 12, aec 1 v / 

•rrjoaeph C Mcf aakUl 9Xie Ussation of Monopohbtic Contiol of In 
diaus hv the Tndlin Offlci in Indiins of the Dnitotl States, Apiil 1940 
pp 69-76 Tlua paper was piopaied foi the Fuat Inloi Amoilcon Con- 
feicuce on Indian Life, held at Pat/cuaio, Mexico, m April 1940 
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SECTION 1 THE LEGAL FO] 

One who altoiiip(s 1o suney the lotal pioblenis lai^cd 
InrliAU h cities must it the onlsel disixisp ol the obiection that 
&udi Ueatics aie somehow ol mlciioi Mlithty oi U6 ol puiely 
aiitiquauan mteiest Tliose objections appaienth spring liom 
the bohC’l thit v.'hcn the tienfr method of dealing with the 
natnes was ib uidoned in the ludmn Appiopiialion Act of 1871* 
the foico of tieaties m eTistenco at that time ilso disapiJCiiod 
Such an assumption is niifoimded Although tieiitv nialung 
itself IS a thing of the past, treaty enfoiceiueut conlimtes 
As a matter ot taet, the act in question expressly piosides that 
there shall be no lessomng of obligations alieady uicinied 
The lecipiocal obbgitions assumed bv the Federal aovcinmcut 
and by the Indnn tubes duiing i peiiod of almost a bundled 
sears constitute i thief feoiiiee ot present diy Indmn law As one 
leg il comment itoi his pointed out 

♦ X • The chief foundation [of iecleial powei ovei In 
dian alfaiis] appears t o have been the tienty-mokmg power 
of the President and Senate mth its coioUaiy ot Oon 
giesslonal power to implement by leglslatiou the treaties 
made 

And by a broad reading of those tieatieb the national gov 
emmeut obtained from the Indians themselves authority 


‘Act of March 8, 1871, 18 Btat B44, 688 B S ! 2070 25 XT S C 71 
■ See, tor example, Act of June 16, 1985, soc 4, 40 Stat 878 
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JCE OP INDIAN TREATIES 

to legiilite for them Jo caiiy out the puipose of the 
tieaties ‘ 

Thi( liealiess nith Indian tubes no of the same digiutv as 
tieitics uilh toicign iiidons is i ucw winch lias lieen repeat 


•Soo Hlce The Pnsihnn ol the Amoiican Indian in the Law of the 
TTuilid btaloB (1031) lb J Louip Leg 78, 80-bl bm. also Chaplei 5, 
set 1 

Tubtiee Boldism In thi eiso nt Ohoohec Nation i Qcoima 5 Fet 1 
(IS 11) gucb in Intoiistm^ luonnt of the nefcotintlon of treaties by 
(be C'outinoii(al C*out,iesB mtli tin Indiina 

The piuioedings of thi old oonaiess will be found in 1 Laws 
IT b 697, cummeiicing 1st Tune 1779 ind tnding 1st September 
17SS of wldch some cxtiacts will be gison lOth June 1775 
“Ec'-olTed thit tlie cnmiuittee' loi Indian sffairs do piepaie piopei 
tdka to the seTeiil tubes of Indians, as the Indiana depend on 
the eolonista foi arms, ammunition and clothmg which are be 
eome nmasuj foi then subsistence ’ “Tbat the Lomnuasloners 
have power to tient with tlio Indlina "to tiba to Hieir *ibi-istaiice 
gintlcmeu ol inilueucc among the Indlanb ' To preserve the 
conhelenci and ftlendsliip oi the ludiins and pi event tholr snf 
leirag toi winl of the nocessaiios of life, 40,0001 steiling ot 
Indi^ goods he imported ” "No perBon shall he pt rmitted to 
tilde with the Indiana without i license,” tradeis shall sell 
thin goods It leisonable puces, lUow them to the Indians loi 
(hen skina ind take no advnntage ol thili distress and intem- 
pei inoe Iho tiado to be only U posts deaignited by the com- 
mlaaioneia f>poeimtns of the kind ot Inteieouise brtweea the 
congieas and depiUitions of Indians mi> be seen in pagos 002 
and 60 i They need no Ineoipoiatlou Into a judicial opinion 
(P 84) 
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INDIAN TRBATIB& 


L'db KMilumul llu fofU‘1 il loniN mil iu\ei sui ( esstiill-\ 

As liti> IS Atliiuio (li'ni'i il Williiui Will, 111 in oiiiiuoii 
1(1 till.' ru-uUnt oil (iLoiKii 111(1 111! Tioili ‘>t 1 mil in Siniiife'' 

Dmiul ll lUlO-^slIl III lllSlMl till l Dill out 11)11 Hill IH.ltKS ^lllll 

riidi iiisiMU not (tlidut l«( in'-! <li<‘\ immi ii»I Ui ilios \iilli in 
indrjii mil 111 ii iliiiii, iiidliii iii-i.iMii it mdt in nili ill llii’ liiili.ins I 
will iiiiiiMli/id 111 iliscii'"iiiL, till. Ills! iiblisliim tin. Vttoiuit ' 

(ii IK I ll said, III XI lit 

11 It III' im ml 111 S,n tii it ililiouji taiialilo nl luatiiif' 
tliiii fu.mi'" 111 mil til 111 (iiii'.lnitil lilii Hu lio ilii’s nt 
iiitiiiiis ili-iiliili h null IK mil 111, no ii ison is ilisti i iiifl lot 
Him (lisliiutiiiii in till' (iiinmsiiiui' Hi it Hii'U miliiMiiil 
I'lKL IS (it l Illlllllll ill 11 Ktll ri Hll>\ lU llllltlll'llllllll to 
till' ]iiii]i(i-.i (it til Hint,, Hut Inni ill llu. uiiUlK'iuliiui' 
Hill IS muss lit III Hu iieniiiinl ' * The iioinl, 

till'll iiiiii (iiiiiiili'd tint till Imliiiis.m iiidtiii iidtiil In ' 
till' inniKist (it til Unit, tliiii iiulpiii luli'iit i is, to that 
tnii/iosi m (Hmo/iUi is Hi.it nl am ntlii i iiatuiii 

I ‘ Niii mill hi ( imi (‘ill ll th it Ihpii mduHiult'o i 
IS a tiatiiiii IS a Inintul nitU ppiiili lut rakp .ill otlm null' 
IKiidt'iil iitliinis, liu.\ UP KiiM'imd so1p 1\ lit ilitu own 
liws Likt 111 iitbii imh'iu'iuli'iit 111 tilin'-, llu t UiM tlio 
ilisoluti iidwi 1 Ilf 11 iiul 111 an J.iki' ill (iiliii null 

liuiiUiit ii.itmiis thin t(uUm\ is iin nil ihli hv .uiv oHici 
siiMUi«tiit\ qiiistum lute iiism as tii llu iluiuli'int 
Hint lull to Hill tuiUoM 1ml llitsp flis< iissious Iniif 
tisullwl 111 Hiisimulusnni Hut, wlii'lltoi Hun title In' tit i( 
(it soM'Uuftiti in Hif niiisdiilwiii 111 till soil, 01 i lilli bt 
ticdJliaiK V oiih It IS sutU i titli IS no otliei n.Uioii has <i 
iiKlit to iiitntiic tMlli 111 111 take liiiiii tliiiii, .iiid xvbitli 
no (itliPi iinliim oin UKhttiilh K(}iiixt, Iml hv the siuio 
mciiis In wliuh the tPiiUou of iH otliii iiilimis, howoei 
absoluli’ Hit'll iiuUpeiitktite iii iv In uquiiecl— Ilut is b> 
(tssioii 01 toiuiiiest * As I ii.ition they aie still 

lu'c mil nulBiK lull 111 Tlwt .nc oiituily stU-eoveuw tl — 
si'lf rtiiwti.(l Tliet tit it til ittnso to tii il, U llicn pleis 
me mil lUtie is iiii liminii luwi'i viliitli t lu i!?liltiillv 
(imtitil tliiiii 111 tlio os-eiiise «i£ Hull tlistielioii in this 
lesiH'ct 111 Ihoix titUiis 111 ill (lull ctniti.icls ttilh 
itRtiitl to thill inopeih (liiii ate is tite sotcieiKii, iiid 
iiirttueiiadit as imj oHiii lution And iHiim bimnrt, on 
thill own pill to tho tnll e\tciit ol tlieu toiitiicls, they 
no siiKli eiitilliil, on (>ion piiiuiple ol loasou inshce, 
.111(1 eiiuitv to hold Hiosp with wlimu ihtx Ihiis (it il anil 
(diiti let ofinilh iKiniifl to Ihcni Aoi t.in I tlistovei the 
Slightest ttiundalion toi .ipphnit, (Uifeieiil xnlos to Iho 
eonstinctioii ot llieii tontxacts liom Hiosii which mo 
ipplxeil to oil othu eoxili icts btttiHSt thty xtiilt infhin 
fhi lo<al limit!, of the sovcicit/nlu of ttunqia (l*]i 132- 


Tlxe' f'ueuit Coiiif tm thi> MlihiRan Pisfuct said * 

*■ ' It IS contended (hat .1 Hi ilv with Indi in tiihes 
Iifis not Hie same aiijnxtv oi elLect, as a tieaty with .i fox 
eioin and iiideiK'udeiit nation This c1xs(iticIioix is not .ill 
Hiouxed In the (oiistilulion Sluu Ibe coimucnionu iit nt 
the goxeinxixMit tie ides h iie heen made wUh thi Indians 
.incl the tieati m ikiug powei h.is lu'en exeicisoil in ru iking 
them Then aie (le.itios, within the mexnmg of the con 
stihition and, a« swell, axe the suiiienie lawb of the kind 
(P -!-«)> 

It is clofti that the* (’'onstitntiim leeogni/eil as imit ol the 
supieinc law of tho kind tiealies made wnth Indian tilbes puoi 
to Its I .thflention ' Tho Supi oine Couit said wUh lefeieiue to the 
pioMsions of ail Indian tieatj " 


*iroiaani Jna 17 W.111 211 242-24S (1872) Woieeatir s Qeonna 
9 Pet B16 B'Jl (1892) rKmn v Ameneoti Dojjfist ViiwniHv Uniau. 
24 Fed Cis No 14261 (C C lliiai 1852) 

“2 up A G 110 (1829) 

•Twnfl) y Ameiican jBaphit itn'.tonaiu Union, 24 ffttl Cu No 14261 
(C C Micli t862) 

TTTeiWfA) V ete-oiffUr b Pet git IIO (1812) Braniples ot sndi 
tieitiPb ue found in the opinion of llu, Supreme Court m OJteioln. 
Nation v ChotOia 6 Pet 1, 82-88 (1881) 

•Pniitd 8ff(rtPi 1 Fo)1i/t1iiee Oalloni of TVhtnieil, 9S X! S 1S8 (187b) 


< ‘ ■■ the OoustitiUum deeliiis a Heilx to IK' Hie sii- 

pieiiie law ot Hie liiul iml (’hut Tnslice M.iiblull, iii 
Y'dstn amt I'ltiin \ \iihiiii -i I’l t -ll-t, has s ml, That .i 
til ill IS to 111 lie lull d 111 eoiius (It jiisiiu i diiin ilenl 
to 111 lit 111 Hie Iisisl lime wJuiuiii il niii i lies ot ilsi It, 
vyiHioiil tin lid nl .1111 legisl ifiic luinision ” NoIirisIi 
tiOM IS iiqniied III xmt Hie sciuiHi iiluli m Hnii .ind it 
uuist Iiiiiiim ,1 mil oi letion, it llu i onti.ittmn ii.\Uiis 
liul powei 111 iiieiiipiii lie il in tlic liealv nl ISti-l Alinnt 
Hus Hull vtiinlil seem to ho no donht ' (I* I'JO ) 

Gemi illi speikinj,, Hie iiiiiiliiils itl.ulmm to i lie its with .i 
till mil powu li.nc been lu Id aiiplie.ililo to Inili m tii dies 
Tims III irtoiil line with the ipmet il inlo ipxilii ihle to toieiRM 
til llu- tlio fiinils will luil CO luliiiid -i tii.lii whiih has been 
I ilihed III nuinm wlietlui oi not .in Tiiili m tnhe w is iiioiiiilv 
leiiiisintid In its lio.id men, noi deteimiiu whilhei i tu.itv 
his hti n inoniieil h\ diuess oi tiiiiiel, mil de'el.iie it iiuiiiii ilise 
tin th ll iL.isini" 

'• ' 1 Hie (leili ittei oMiiilid uul i itidid hi Hie 

inoxit'i nitbiiuHi's nt Hu Houinminl, lusnini's llie sn 
liumi 1 iw ot Hie kind, md Hu loniis i in no moio go 
lielimd ll tin the imipi’si ot miiiiHiiiK its eltii t md oih 1 1 
lion, th 111 llu 1 < in heliniil in act ot Coiigiess 

\n Inch 111 tie ill, like a toKii;ii (ii H), may he uiodihod Ii\ 
uuUu ll iimseiit” 

Till 1 Kl Hut ('ongiiss Ills, l)v ipgisl ituin, iipiahd mortiflid, 
01 disii-Riidcel x.uiotis Indi ui ticatiis h is hei n tIioin>ht hy some 
to slum' th.ll Iiulian ll Cities iii of infeiioi legil nlidili Tlio 
tut IS, howtiti, Ihit the powi'i ot f’onguss lo eiiut Uftisiilion 
111 eontUct with tieaties is well csl ihlished in Hie field of toieigii 
alT.ius, as well is m the held of Iiidnn illaiis ‘ 

In npholdiiift legis] ition lonlinieinna a Ue ily Ihi Siiintmo 
Oinut 111 lyoiii wolf v TIifdiKu k'“ miA 

' * * irniil Hie tP.li 1871 the policy w.is piiisnpd of 

dciling with the ludi.in tiibo? by metins of (te.iUos, and of 


oUmtKt Statf, y Nrii Yoil Iiidif/iii 179 IT E> 464 (1800) , Uiiihil 
Wfiidsi OhlHitlliis IISTT s 427 41.1. nsoti Hu In S, nipiff and 
on thi of tuhil nt 7 * 

metlsmilh OOTT S 672 (18"»0) 

"14 Pil 4 (1640) Ittstiee NeLe.ui snid in the case ot Lntimii v 
Poteet 


Il la argued Hint It wis no _ 

Hu Ohnokii uiitioii bi th( tiiiih 

— „ * yf 


till powu of Ihi United Stall suiul 
iiiH of lillito in 17')S to van in 
" ntteet piivate iiKlils 


uiy aeguH the tieily li_ 

oi thoiishU of ■Vuil.h Ciiolmi Oho luis 

Oellicii tieiity d(i(» not puipmt to iltei the Imnndiii, of thi Hoi 
stun tieoty, but by Hii nets of the pnilies this biiundiij is leiiiif- 
niBed Nol (IiK i now hounduy w is siibalitutiil but Hut tin old 
OIK w IS nubstanlialli design iliil Will ml one didv Ihiil the 
.... ... tompifpnt In fiitiimim m\ dlspiiti ie 

■I"-' a eontioviisj nl Hus na 

liv th miitiaihng p iiHi 


In Whiit n 


the nutuinl 

niitlv such dill Its 
ind ipplns lo the 


a eontioviisj n 

, V th foiitin-— ’ 

-- - Heuty bi wliollv imjillnite a 

olilmrs < illid fot lie iinceitsm m snnti idi.'ie.’ • 
hilt that whuh foimiil thi Imih wliiih i 
And It is I sound piiueinlr ol nilioii il 1 

tieili mukina pniui nl this „i)viinin(nl wluthei (x....-«.i ...m 
t foieign nalion or an Iiirtlin trlbi lint all urn stums of disiinlid 
liopndaiiu, mii b, sitthd l.y Hu putus In ilie tii itv Ami to 
the lyueiuc of these high luiictlons hi Ihe goyfinminl mlhin iIh 
( onstitnllon'il powris ni ithti the lights ot a afati nni those nt 
an intlividnil cmi be Inteiposid We Hunk il was m (lie due iv i- 
Oiso ot tho powei S or the iTiiutive ind lie {'heiokee nation in 
toneliidlytbe Heity of Ti'IIiio to leeogm/e m Icims oi by nets, 
the boiindaTy of thi noNlon tieity (P 19) 

X The Buprenu, Comt in By piiite WehV 22B XI S BBS (1bl2), smd 

Of eomse, m net of Congiess may repeil a piloi tieiU as will 
?°i. Thoaicmk,, Toiarfn 11 Wall 610 
Tiiiffi Tinitiil Mlati^ 1 i>) F S lillS 720 Tliod 1 Itnti 
219*^ (^**883 )* VuiteiT ktatea 104 U 8 210, 

”187 U S 553 505-660 (1308) tlso aee Oherolcie Tohaoco 11 Wall 
616 (1870) Wm d V Bate Oo, se 168 U S 804 (1890) ThomoH V Bat/ 
163 n B 284 (1838) , 16 Op A G 300 (1873) Aeeoid 26 Op V tx 
340, 347 (1307) , B4 I D 401 (1984) 

At one time tWa pilnciplt was not well establlshea This is shown by 
^ fbHowlng ereeipt Horn n Hept No 474, Comm on Indian Alfiiiis. 

■ May 20, 1894 

competent foi an act ot Conurtss to iltii tbr atipnln 
pSuteS^u^ulai^ir^d^ 5) chsiaitei of the agents ap 
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poniso, n :noial obligiUon icsted upon Oougies? to act in 
good tulli ui ijdtoiniinfe IIjl stipulations Piitcml uito on 
Its bi-biU But, as with ticatiLS made wiUi loieign na 
lions, C/iiiiis( CflSf T,0 U S 681 000, lliL logis 

1 itn i lum ei niight p iss 1 in s in < oiillii I m itli in itii s in ulo 
mth tlio Indiiiis Tlionio, \ day lo9 U H 2(»4 270, 
llffltfl A’r/ff Utu sf 10-i Li 8 TO t, 511 \ Chilli 

dill KiO U H d<)l, 405 ]li'>saiii I, h.iiiisii\ d riiii\Hii Co 
^ Hohots na u S 111,117 The Chi I Oku Tobaito, II 
Will ()10 

I’lit powf I (.\isls to iilnoii iti the plOMsioiis ol iii Iiirti ill 
tu l1\ though pnsiiiii.ilih siuli iiimii will ho iMUisnl 
oiih when ( iKiiinst.iiuis iio-t wliidiwill not oiil\ instill 
tlio toioiiiiiK lit 111 disi 011,11 fillip the stipiil itions ot tin 
tie il\, tint 111 n fUm.ind, in the lutiusi ol tlio (oiiiiti\ iiid 
the Iiuli ins thinisihcs that it slioiilrt do so 1111011 thin 
Lon, tu itK's woio iiitcnil into hilwoon tin Uiiitul SI itis 
111(1 ,1 tiiho ot Inch ms it w is ne\ci doiihtid Ih it the poiiii 
to iliio»il( cMslnl 111 ('oiiguss .iiitl tint 111 1 (Oil 
tiiij,pii(v snih powti might h(' .n iikd ol Jioin coiisulcia 
lions ol goioinnuiil'il iiolici piifn nl iil\ il coiisisteiil 
with poilctt good tilth tow lids the Indiins ■ 

Tile Altoiiiei (JoiK'ial h IS 1 idod " 

tlieOth iiliek ot till* ('oiisliliilion luitiis is well is 
st iliili s ,110 the ] lu s ot thi 1 ind The le is iiollung in tlio 
('oiistitniion which issigns ditlc'itnl i iiiKs to 1it,iUos mil 
to st itnti's The CoiistUntioii itsdt is ot liighoi i.iiik tlniii 
eitliui In ihoMi^ stiiKtuie ol the tieneiiuuiiil Asliiule 
not niLOiisistont with it, uid i tic ity not lucoiisistonl with 
it, loliiling to sulnecls within the seojH, ot the tic m link 
injf powoi , SI cm to stand npoii the s imo lenel, iiid to ho ol 
oiiml Miliditi and is m the c isi ol all liws oiii inaling 
tiom an leiiiil nithoiiti, the oiilici in dite ■\ioUls to the 
hite'i (P 157) 

This doftniie h is Ikh'u iinalifiiHl b\ some t isc"- In the e isi ot 
yonrs V Aliehnii' it w is held (hit title to liiid gi iiitcd to an 
Iiidiui hy tiLit^ cannot be diieslod In am siibse eiiunit ictioii ot 
*hc lessoi, CoJigiess oi (ho Bxocutivo dopaitmcnt 

The coiisLiuetion ot tioilios is the pecnliii pioMiice ot 
the judicial?, ind, exce'pl in cases puiol? politic il, ('em 
giess has no const itiitiiin.il powoi to bi'tllo the* lights iindci 
a tie.it?, 01 to atlect titles .ilieadt fit iuti>d bv the licit? 
Itself Tldson v 11 o7/ 0 all S3 8<), Riifliint \ Pilpn, 
aw, 111 laO, Pm ith\ Steiviii, lOtNall 321, 32T , JToWch \ 
Joij, 17 Wmi 211, 247 (1* 721 

Thus the isbuance ol a piteiit hi tlio Gcnen il Land Office* upon 
lands losoued hi ,i lieaty with tndi in tubes is void“ 

Tlic Snpii'iiio Comt his often eoiiplod a st dement ibimt the 
ibsoluto powei of Consiess to supeiscdo a tie.itj ohhuitioii with 
i discussion of the moial oliligalinn of the* Ooiiiiimenl to icdiess 


“ 13 Op A G 114 (1870) 

* * * coiigiess has iievii ihingalcd lleities pionuscuously by 

lemslallim tlioti with Iiielmns ( him so met the Ficiich tie vfj of 
1778 be iii„ the chie t ones m point 

Bovil n he Hxpandinb 1 1 o ity Powfi lu Selicte^ Bssnja on e’cnstituliemil 
Law vol 3 The Nation inel Tlie Stlti s (1‘) >81 pp 410, 414 
The bolicitoi of the Depiitmeul of the Jntciloe has slid 

I'onKiesii has pniamount inthoutv ovei such icseivillons met the 
Indians occupyine them (Lone Volf v Ihtthooh J87 D S ont 
lOD) and may it it sees tit so lo do piovide Rime Iiiws to icMtiicI 
Uk* Indians m their niiLuiiil ind imnumoilil iiRltts of fIshuiB inid 
hunting In i e BUicKliii d supiei |1(19 Fed 1 >0 (D C W I) Wia 
toot] And eeon though sneh laws should eunflicl siitli tlie pto 
vlslona of prloi treaties with the Indiins then Is respect ibli* an 
Ihorltv foi upIioldiUR the ii i alidit) Thus in The Ohnahtr Tdbaooo 
Vaic (11 Wall aiO) it was held thst a low ot e’ongiests imposmi 
tt tax on tobacco it In conflict with a piioi tieitt with the Clmo 


TTaiil T 


.s now the State of WTomtaR that 

“Ihey Bhall hive the ihtht to hunt upon the nnoecnpled Iniidt. o' *•-- 
United Stslej, so long as Rome may be found thereon” was st,,.. 
soded hy the piovieions of the Bnibllng \ct idmittmg Wvonung 
into the Umon and that the ticitv pioviaion eiid not gne the 
Indiins the noflit to exeiciso the hunting prhileRe within the 
limits ol the State in violatiun of Ita laws {'14 I D 517, 620 
(1014) ) 

“■ 170 U S 1 (1800) holding unconstitntioml Tolnt Besnlntion of 
August 4, 1804, 28 Stat 1018, aulhoiivmg depot tmenlal ippiOTol of 
lease afte i the execution of a dtlleicnt leaae by the Indian landownoi 
“United States v Oarpentei 111 U 3 847 (1884) Also see Spnl 
my 1 Ohandlf), 160 U S 804 (1896) It hOb been held that an Executive 


siieli i Miilitieiii III liiihliua th,it ,m let ot ('ons>oss ('\toiiiUd 
iisoiiiie kiws enei the liieli in li iiitoi \ , ilos]ii(c i piim tioily 
iMiiiptiiig loll Kill idisoel mi tiuhdii 1 LSI 11 itiniis, the Couit 
wide ’ 

\ til its mil supoisodo 1 piioi ,ut iil Coii,|ioss mil ,ni 
.let of Ciiiif'ie'.s iiiiv siiliiisielt .1 piioi tie it) # 111 the 

i I'-Ls leteiied to tin si iiiimiplis weio ippliod tei tioltiis 
With toil i„it II itioiis 0 1( itios willi Jiifli 111 ti itioiis within 
tlio Jill isehit Kin ot thi t’mtcd St lie's, whitcMi cmisidi'i i- 
lioiis ()t huiuniit) ind good tilth ni.iy ho imolsod md 
iiiliine then l.iillitul nhsiii iiiii, e iiinol bo moic ohlig'i- 
tni) Till') li iM iiiihighei s.iuetiU mil iu)f,ioitt*i iimo- 
lihilin oi iinmiiiuU tioni IigisIiliM mi isioii cm be 
claiiiiidtoi lliiiii Till cniisoiini necs in ill suili (■ isi s giio 
lJ>-( lo einest inns uh ( h 11111 ,( hi iiii*( hi lh(' imlilii. il dop.iil- 
1111 nl ol the nntoiiiimiil The) lie hoMuul the splielc of 
luebei tl (ogiii/ iiieo In tin i.iso iimlci i onsidi i itioti (he 
1(1 ot t'niigioss must pill, 111 ,is it tho tie iti woic not un 
(1(111(111 to he (on‘'i(1iui1 It i wiong his lieon done, the 
jieiviei ol teiliess is Wltll Congtess, not w itll (lio Jildii i Uv, 
md th.it held), upon lu mg ipplu it to, it is to ho piisumcd, 
winjnoiiiplh gni the iiiojK-'i iilict (P uil I 
/«s/(j .( Eliim 1 Veilsow J Pi bis ,14 
/'(((//«» 1 Uoiton 2 euilis 434 J'lii Clmlon liiiilyc, 1 

w iiuoith r>-> 

IH mam stitnlis md oicisininlh h\ lio.itios tin (’oiiit of 
( '1 nms h.is b( ( 11 iiilhoii/ed to ilotoiuiiui iii iin cliimsloi tioatj 
Mill I lions 

In (ousliuins i jiuisdiitiiiii il ii I the Siuiiwiio (’eiiiit dis 
Hissed the li ibilit) ot the Uiiitid Htitcs loi a Molatiuu ul a 
tic itv with the Click lube 

' Lilt wc think II iJiiii tint tint act on]) rmo 
anlhoiiti lo the Conit ol Claims to heal iiicl cleti'iiuiiio 
el unis tortile imolint due ol claimi'd to ho due s<lid hinds 
tiom tin Lhiitod St itos uiiiki any tie it us oi l.iws ol 
U(m,no s ’ It docs not iraipoit lu ,iltii <ii oiiliigo any 
iiBlit-> contoiioel on pelitumoi > li\ tiic tie.itios oi lawb of 
tin liiiitcd Stitos (Il aulhoUA nn iccotcit oxiept in 
.irioirlnice with tho loga] pnneiplcs <ippljc iblo in dclpi 
ninuiiR those lights niiiUi liws <iiiil tie ilus of tin* TTiiitod 
St, lies See Unitcil Ptatrs v 01(1 Pilttin, 11b U S 427, 
ttbS 4(1*1, I'liitiil Piiiiii ) lUiUt Luc (liipyiHiis, 20‘) U H 
4*)S, .5(1(1 (I* 4ib ) 


Older wbiih piniioils to iistoie to tin jiUhlLc elnmiiu I met glinted hy 
tients to IiieUms IS inoiMiUne 18 Op i. U 141 (ISH") 

* Ohuolii Tobacco 11 Will (jJO (lS7(li Fm an isimplf of the 
snptisi diiiR III II tieaU to llu (Iciniil Uhilmint Act sie Op 3ul I D, 
11 JV)«I Time to, I'IsO, 711 D itt 

Till moial oliliHition to ivilnim tii itus tulhiuU) wis iccogmred in 
(he puiiuble lo Uu Ticitv ot Vu„us1 0 1814 with tins Ciiilc Nalioii, 7 
fetal IJO which life 111(1 to the (ulflllmeiit “svith punetiiility ind good 
fiiith' hi the Uniii d States of loinu r In ntii s with tlie Clocks up to the 
tunc 01 llnli wagmgwai ig linsl the Umti d btltes Alao ace Ohaptei 14, 
bcc 2, III 41 

tu cvaniplc of i tiiiitj siipi i scding a slitutc is noted in Choctaw 
Indians 13 Op VO 354 (1870) 

“bcc I'hipUi 14 see 0 and thiptoi 10 see 3, Rav A Blown, The 
Indiiu Finblcui and llii Law (I'HO), t<) liilt L T 107 323-324 and 
Memuu Piohlioi of Inaion Vdniuusli ilion (1<)28) pp SO'i-Bll Tii itics 
IK ot«n (he tuundclion foi diunis I iiiUd Htmi^ \ Old Si! tint, 148 
U fe 427 4b7-4b8 (1803) fiingiiss may wine the heuetit ot the lulo 
ot ICS adfudnata li> allowing anotliei tnal of i clum ngilnst the United 
States, ChnoUc Nation \ Cnilul atati^ 270 U b 476 (lOflb) oi dib 
leg 11 ding lie has anitiil Btaht % 0(3 8i (this 148 U S 427,478 (1803) 
hiaux Indiana y Umtii Htntn 277 U 8 421 (1028) The Act of 
April 11 lOKi 30 Strl 47 (bissetou and Wubpelon binds ol bioux), 
authorraos tlie Conrl of Chums to hen and deteiimne clumg “loi thi 
unnunt due oi elnimesl to lu due said bauda tiom thi United States 
undei in? tieaties or Hwa ot Countess’ 

The Supieme Comt m Viutrd States v Slack fi ulli ei , I'jO U S 180 
(1804), hold tint when tho United Btltes undertook by tii*,ity to “expote 
to sill lo the highest hiddm” tho land ceded to the United States hy the 
Indians and disposed (if a laigc put of sucli land at piivate sale, tho 
Fodeial Gavoiunieut wiis guilty of a violation of trust 
In a subsequent case the Comt held thit piovisions granting ctaims 
agxhibl tho United States Ole stiietly construed SlarhfeatJier y Untted 
Slain 190 U S 368 376 (1003) The Comt aiud 

* y * T.he moral obligationa of the Qoveinment toward the 
Indians, whs ter ce they may be, aie for Congresb alone to reeognUe, 
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f'cif iin tiL Kits iMlli Ihi ludiiiis wtK^ ini ihcUtid l)j Uoslili 
tiPS"' Diiimt, (lie CiMl Wu ( '11111,1 i>ss cMiiP'-''*! .iiitlioi i/i il the 

PlUsKllMlt (0 (lulllt ill (IP lllPS Wllll 1 (lllu tim IRl'd III ln^s(:lllt^ 
tow.iKl (lit IIuiKil S(itcs ibuiijUril lit sntU liilic, ‘il 111 liis 
(ipiiilnii tilt ‘•nup can be deiiio miisistiiiUv with toocl 1 iitli iiifl 

liflil UK] iiUidiiiil iibliuUioii'- ” ’ 

IMulc (III* niuliil S( i((‘s iitUii ibiiiuiuil (u>u\ iiioiiMiiiis^ 
<,(»mp (It tilts, Pdiil iiiiKl (li iMm iHinldts Joi IihIwiii mIio iiiiKbl 
(ominit \ ml 1(11111*. Vitidi *( <il (Ik Tii i(\ ut Tuiu 10, ISIS, ' 
iiqiiiiyil till (liiLls .mil ii iiiiui*. (if (b< tiilii to iIlIim'i “to (be 
m(liini(v (il (lieUnilLfl S( lies, (lo be punished utoidiiig In 1 iw,] 
incli 111(1 ('KU iiirtiMiliiil ()l (lie Slid tube, who sliill at up 
tiiiH liuie 111! 1, \iiiH(( (lie suinil ilioiis ot (IK lull’s " *■ ' ” 
The Tit 111 of Aiimist 1S1 1, ' ifli i dt iioiiiium, tliiiii is iiol itois 
01 iiisiii; iiois (jl Mill ilinii Ktiuiud (bo “i iiilnui ind suiieiidei ul 
dll tb( iiioiilu Is ciiid Iiplmilois Ilf (lie WII whelliei Iouimkisoi 
nilui's, who biM* iio( subiiiit(( 1 to (hi* niius of (bi* ITiiititl 
S( iti's * + " The Tu it^ of M iitb 2 isOS, ’ pioMtlid tb i( 

a chut MulUiiic; <111 tssoiilnl iiut ol (Iii Ue.1l> siuli toilut his 
position 

Some ticitie'i pioMded foi tlio iiiodilu 1(1011 ‘ 01 ibiou: idon ol 
pu'MiMis iiioMsioiis ’ 01 (ltd lied pit'Moiis (It dies mill ind xml 
iiiitl eiiKolPd eliims iiiiili 1 Uiein, ^ tii millilKrt pmniiition iiubis 
Hid It sin ilinns eio.ited undei Uicm, ' 01 evpicssly lecodiiiajd 
ftn 11101 tienbes” 


and the (ouits tin iMicisi oiilv >uch lunsdulion otci tbe Bubjict 
as Cfliieiess nn> contti upon them (P 87.1 ) 

"•Vt Picnnibw tn Ttent> ot VnjMst 0 1S14 »i(h Hie Cieiks 7 Slat 
IJO Alio lee Swf/fttoi) V VmlnlBtati'. 181 TI S 5281,200 (18071 On 
uliit loiiitUiitos nni iietwi en the ITnKcd S(it(>i and a tilbe su Jfails 
V Uiii/ti/ S/iifn 101 U S 207 (180(,) UcOonihuy Vinliil Stahs e\ . 
rel DiffSo 37 1’ 2a 71 (C C A 8, 1020) ! 

-> let of riilj E 1802 13 SI 11 712 728 R S % 20S0 26 TJ S C 72 
dlsiiiBsod m BildcH V Jov 17 WaU 211, 216 (1872) 

* Si 0 fn 14, ttpra 

’TVllli Uit. ritivmti Niiisy P iwiiet I 7 Stat 173 171 Olit sumt pio 
(isloii >tai (.oiitimed in iilhri lieilns lutli as the TieaU of Tuuc 18 
1818 with the Giund I'lwuoo Tiibi, Ai( 4 7 Btat 172 Treaty of 
Tuuo 22 1818, Tvidi the Pin net Wuhni Tube, Ait 4, 7 Stat 176 
-‘Wdli (he Crtoks Art 0 7 Stat 120 
^ 7V»lh the Dies Ait 17 17 Stat 61D 

‘I'm example eei Tii itv of Jnnuiu 20 1827 with tbi Pboctawe 7 
&tit 211 Sometimos pei inaiu nt adiUtinns la Ui ilus in lone wen 
mide (Tiiatv of SipiLmbii 25 18tS with tbo OsB„ts Ail A 7 bid 
181) ind iu,hti nndei pinioui beatns iivoiL pifierred (Tieaty of T«l> 
16 l&AO With the baca and othon Ait 12, 7 Stat 828) 

"The Tieatj ol Auynst sJ, 1822 nilh the Osims 7 Stit 222, 7li 
ingntis tbo Tiealy ot Nmombei 10 1808 Ait 2 7 Stat 107, (boTieab 
ofvptimbii S 1822, mill the Sni. and Fox Tiibis 7 Stat 22d abiofcnies 
(lie TiPiu of NoiimlKi 1, 1804 7 (stat 84 the Tieaty ot Febinary 27 
ISOr -nitli the Pnltiiw Komita Ait n 16 Btit 771 7 t 4, voids nil piovi 
sions lit foiiuii tn iHis miousistent sydli the ptovislon of tbw tieatx 
aiip Tieatv of Apul 1 1870, with Ibt Wyindiits, Ait 11, 9 Stat 087 
abioRafcd and flivlaml iinll and loid all foimpi tnutlea betwien thi 
unllca Blati-a and tlio Wi uidolh, okcrpt pimmloui pieiaoiisly miicle for 
the bciiebt ot mdixduUi <by bianta of lescii iHons ol Imrts, oi otbei 
>\iae, wbith are tonsnltrcd as vein a iiabls and not to be affected b> 
any thing (.antnioed In tide tieaU " 

ArtiUp 31 of the Tieity ol Tnno 22 1837 with the Choctaws and 
Clilciasnws, 11 Slat Oil, piovidcd 



Alio ato Tcetlty of August 7, 1880 with tbo Crooha Ail 20, 11 St it 880 
"Tieaty of Januaiy 24, 1820 wltli the Cieeka, AU 1, 7 Stat 286 
^ Supple mental r ai tides to tlie Tieaty of Dtcembel 20, 1886, ipIUi the 
attok^ 7 Stat 488 Tieaty of May 18, 1854, with the Sacs and Foxes. 
Alt 1, 10 Stat 1074 . Tieaty of May 18. 1864, with the Kichnpoos Ait 8 


Tif itiis soniGlinus pioxidiil siMiig danaes m (be ox'nt of 
If loiliiiii ol sdiiio of tlK iiliilcs Foi tximplo, ailiclo 7 of the 
Tu it> ol \ui,us( G, 2S2(i, with the Cliippcw is,” piovides among 
ollii i Ihings 

‘ ' But it IS cxpiessly nncloislooil ,ind igieed (hat 

'he ionitli, lillh, 111(1 sixth .11 titles, 01 eiUici ot them, 111 iv 
Ik. u jtclial li> (he PicskIciiI ind Senate, without affeclmg 
Iht \ didili ol theolliei ai tides of the tic.ily 

Fulnic cuiiluii,( lu les soiuel imi s pt o> ided 101 me ludi'il viola! ion 
1)> Khiilot in(ssiii(i.ilpiitot(lic(ieil> 01 loliinniishiuenl hv 
■ ( hiols oC I iiitl iisciveilbv tiealN, noin ililir itiuii," jioiii i.moxil 
i ol llio Tiidi Ills, “ ah inilomneiit ol I lud " ind insiilht'iciicv ol “good 
( ill ible land” 0 (*d( d to the tube " 

Till let,.il foite of Indiiii (icitit did nut iiisnte (lieu iclii il 
[ luloui'iiient Home iitijio] tani licituswfic iiet,ii(i iled but iioioi 
I ilihfd b> (ho Hi'iiile," 01 lalifnd only iftei a hmi, ililii ■“ 
['J’lt dies weie sometimes eoiisuiimuled ti> inclliods iiiKiiudiiig (o 
biihiii," Ol signed b> iipieseutatiios of only a simll put of (he 
sii,na(otv lubes “ The Fidcinl GoX'iiiiiitnt taikrt (o fiillill (he 
liims of in mv lie.ities,^ iiid w is siunelimes ninble 01 uuwilling 
Id pieveiit s.tdtes,’" 01 w'lute ppopli' “ finiii iiolKiiig (itntj iii,li(s 
ol (lie Indians 


10 stat 1078, Tieiti of Tub 81 1877 wiUi tin* Ol.tiw is and Cliippewai 
Alt 3 11 ai U 621 

oTioati ofOitobii 25 1807 with II 11 Ohi lokies Vit 1 7 8t i1 9’ 

1 II ily of Tilly 18 1817 with Uu Pol iwitumts Ai( 4 7 S(a1 127 
Piuitj ol July IS, 1817 wilh the Fiiiikihh ins, AU d, 7 S( i 1 121 
I'll ill of SipicmiKi 27 1S18, with (lie Illinois Niilion, Alt 2, 7 fetnl ISl 

“7 Stttt 290 

“Tuulv ot Miuli 2 18t)8 wiHi (III lT(fs til Id 17 Slit 0(9 

"Tienlj Of bepteinbei IS 1821 with (Iii Flniidi Iiiiliuia Vdditloiiil 
tit, T Stat 224 226 

‘By iit 40 the itpellon of nu> iitiib wmild not i(T(>i,t thi ntlicr 
piuMUons m tilt Tu it> of Turn 2S lMi2 wiLli (In Kiikipnoi 1 > S( it 
(>2> , Art (> of the Ti( nty of Novemhti ii JS >S with the ('ucki, 7 SI i( 
774 pioiided that thi ujiition of a till im uliih would not llCtit the 
oHiu piovistoua 

' Foi example lee Ttoily of Noviiulin 17, 1871 with Ihi 1{n(,ni Rmr 
Tube UL 4, 10 Stat 1119 

I'Ticitj of septmibu 21 1813, with Hit Otues Hid Missnuiliis, Alt 
8, 7 Stat 429 

"luaty of Septenibei II5, 1821, with (hi Floiiibi Tubes Ait 9 7 
Stat 284 

•“Hoopea, Indian Aaoib iiid tlieii Aduiiiiislnllon, with Siiciiil Itilir 
ena to the Fai 77681 (1032), p h(j 

“Ibid, p 116 

"Kiimey, A Contmont lost— A Civihiitioii Won (PIdT) pp >7 

72, 66 71 , 94, Schmeckebipi, lUi Office ot Iiidnu Utniis Its lluloiy, 
ictIviU(s and Oiganizntion (1927), p il 

“Kinney, op wt PP 44, 45 

‘ Kumey, op oit p 08, Uoopi*, op tit pp 180, 218, 219, Htlimukc 
blei deacrlbei thli condition 


One of (he defects of tbi lioaly b> stem was that iweimentiwoio 
continually bum, mule which wtio no I cuiicd into pflict This 
was due In pirt to luilhciinl Klministialnm in pait to the fatl- 
mt Of Congiiss to in lilt (he nciesiaiy appvuPUUUmo iiid m put 
bi the inheipnt (Uffliultuy piesiiitcd lij th( uatuip of the lAob 


Some of the stipul itinns of .ilmost all UpiIkh which it w is 
unposiiblc to cany out wtic those guaiantiiing tin* ludl.infl 
tgiinit tb( inliuBinn ol the nbiti sctfliis and pioMdmg loi thi 
pumahrauit of yyhlte ptisoni committing offensey ngolnit the 
Indiini As the ixleilni liounilmea uieixa to the Indians wire 
tliouiands of miles lu exleut i( yas inipossibli to poHio this uiett 


t pp 34, 220, 228- 


ohcndiia 

“bceKionoy, op oit p 71 
«fSid, pp 148, 140 174, 184, 208, Uoopes, op 
2, 2IG, Bcbmeckebier, op eit p 44 

wtio often violnti d In 
^TtNtnii, in his instnictioni to thi Com 
a tieaty with the Chniokcei mndf the 
Piactices to obtain Indian I ind 
the laws, ind at tJic lUJc of involving (be 
hate become an dulng and lecoived iuch 
conntenan^, nom peieons of prominent influence ai to imidci it 
5m augmented " 

taiCT tbiiF, 'ot 24^^ ® Gchmecke 
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SECTION 2 INTERPRETATION OF TREATIES ' 


A c inliii il iiilc in the inleiiin l.ilion o± Iiiili in (it ilii-. is (li it 
.inibic,nitips dU> losohtd iii i nni ot (Lc hnlnns ■“ 

Foi iMiMiik, .1 iiioM‘~o 111 111 Iiidiin tii i(^ whitli lm'iuiiIs 
1 ilids lioiii sllc, diid tniJiifiiiL” is not in (In dlisiiiii cit 

( \lii Lssioiis so Uiiii(iu„ it, toiilnitd In Iht Kii mil siU uiiiki 
oiiUii.nv ludiii il 111 (Kit dings, but iko iinludis (lit k\\ iiid sik 
Iiv tonn(-v oflitiiis loi tbt iionp iviiieiit ot (axis ‘ 

All iguinit'iit cinbiitliLil in an ,it( ot (.Vukks, wliitli in ttiiiis 
"ccdt'd, (Simliil, and iilimimsbod’ to tin tniilid Kl itts ill ol 
tbwi ‘ iiglit, title, and intiust,” did not mikt llip linds pnblii 
lands 111 the sense ol bung siibitet to sale ot otiiti disiiosUion 
uiiiki Ike genual 1 iiid law*-, but only in thi niiiimi iiioyidid 
ioi 111 till siK-tial ngieiinenl \Mlh (be Iiuli ins 
Tbt best intiicsts oi (lit Indiiiis,^’ bowtiti, do not nice siul\ 
(oiiiLide with i giant to Hum ol tbt bioitl(s( pimii oili 1 unis 
'llie Sum cine Coni t Ins bold that tlu bist lutucslsol llu Imli iiis 
do nut iiqnnu Unit tlit\ sboulil bi illolltd 1 unis in lei i itbei 
111 III binds In Id in tiust b\ tin got ei niiieiil lui tbiiii " 

While linng to sene tbe liidiuis’ best inti lists tin touils 
bu\i indicated tint tbit uilt nut dispuisi with un ol ibc ton 
ditioiis 01 iciimiiiiiuits ot the tu lUes niioii nit notion oL tiiuiU 
01 genei il coinonieiiie oi subst lutial justici Justice JLIiil'ui, in 
tbi else 111 bintfd ib'trtlts \ O/ioi (aio Yotioii," said 

But III no case bis it been iiliudgiil tbit the rouit 
could by uiuiu iiitciiuut iliuii oi lu diitcienie to it, view 
IS to ubit was light uiiilei ill Ibc i iii luiist mits, inioi 
iiiii<ito into in Iiiilim tie.iti soiiietbin; llial w is mi on 
sistunt \Mtb tbo cleii mijioit ol its woitls it bis uo\ci 
bei 11 belli that the obMoiis lulpable iiii iiimg ol Iht woiils 
111 an Indian lieiti mar be ilisiegaideil iKcnnse, in (be 
opuiioii ot the comt, (hit mi iiniig in it in a pulitidii 
fi insutiou uoik whit i( would leg iid ts iinusiite to the 
Iiidinis That would be m intiusion upon Ilie (loniain 
lommitled bs tin Cuiistitulion to (be politic il clitiaituieuls 
of (111 Qoiciiimcnt (Jmigioss did not iiiUiid, when piss 
ing tbo lit uncle 1 winch (bis liliRitiim was iinut?uialed, 
to imest (be Coui 1 ot Cl inns oi Ibis couit with lutboiiti 
to iktoimiiie wbothei tbe tliiitul Stales li id m its tic lU 
w'llb the Iiidiins, violited the piiiiciples ot liit dnhng 
Wbal W1S said in The Jmialilt Ittthclhi, 6 WIk it 1, 71, 
TJ, IS OMcleiitlv ipplic tblc to tieatus with Inclniis Mi 
Justiic Sion, speaking Joi tbe lonit, smi ‘in the hist 


■< Also set Cliiiitu n Boc 'iC tgiaiineuts with Imlmns aie intii 
piotefl iicoiilinR to tilt ssme piintlplet. as tiostles (Sii sac 0 infta) 
ilfiiittii s LiwaVeii 276 U S B8 64 (1928) Mi Tubtice Stone said In 
the tase of Cloi/imfCT t BJiaio 280 U S tOT (tOtO) 


AMuIp in gpiioiil tax exemiitions "irn not to bi piesiuneil and 
statntis eonteiiing’ tliem sio to be stiioUt constined, ITeinr) t 
Oolomal T)ii8t Oo 271 U S 262 the tnntiais is the in)c to be 
appliid to tax ixempUons secuitd to the Indlins by oaieement 
between them and tbe nation il goviinment Choate v Ttapp, 
supia 071 fsneb pioMSions aie to hi libinlly constined Donbt 
fill oxpiessions an to be itsoliwl lu ftivoi ol the wt ik and delcnst 
liss people who Rii the waids ot tlip nation dipcnitent upon it" 
piotechon and good faith Ilencc in the woids of Chiel Tnsbie 
Stni shill "Thi languacP uaeil in treaties with the Indiiiis should 
niver be constined to then prtindice 11 woids be made usi of 
■wliieb no susceptible of a moie extended menning than then 
pi llu inipoit, ns lonntrtfil with tin tenoi of tbe tienty, they 
ahould be eonstdeiccl ns Ubcd only m the lattci sense ” TForecsfw 
y The Btate of (feornni 6 Pet Ct'i '582 Si o The Kanaas InOume, 

B^Wob 767 70" ^ 

... 


nWmtets v United Btatet 207 U S B64 (1908) , 84 Op A O 489 
(192B) , 6 Op A G 858 (18*54) Wotceitei y 0-eotgla, 6 Pel OIB, 682 
(1832) And aoe Art 11 of Ticsty of Septembei 0, 1849, with Navajo, 
9 Stat 974 

" The Kanwi Jnilions B Wall 787 (1868) 

«Tho Act of April 27, 1004 86 Slat 6B2 (Glow Beseryatlon) inter 
prated In Ash (Sheep Oo v Ututed ataU,i. 2B2 G 8 1B9 (1020) 

"See 82 Op A Q 680 (1021) 

’•‘Btarry Long Jm 227 G B 618, 626 (1918) 

“ 179 G S 494 (1900) Also see United (Hates y JlAnneeoto, 270 G S 
181 (1926) 


jiliie Ibis fiiiiit does not posv’ss im tie iti m ikmg 
piiwii Tint iiowei litloiigs ti\ the Coiistitutiuu to au- 
oHi"'! dep iiliiiiiil ot (bi Qiim iiiineiit, and to iltui, ameiiil, 
Ol idd to iii\ tic it \ b\ insi>iliii,> iii\ iliusp, wlielliei 
smiU Ol gii it imiiiiit ml oi tiiual, would tie im oui put 
III iisiiip itiiiii 111 iiiwsei and not m exciusc ol judicial 
liiiiclioiis II would be to 111 ike, uid mil to cousluie a 
til 111 JSiitbu i III (Ills coin I suiipti i (ii'tiit omi&sus m 
i lieiti am moll tlimin i kiw \\i ue to tiud out tbe 
uiloiitioii ol (111 iiutii's I)\ lust iides ol lutcipict itiiju 
ipplicd to till Milm ct unite i , ,md, hmng touiid that, 
mil dult 1 liilolliiw it islai is it goes mil to stopwbeie 
til it stoiis — ^wbitiMi iin\ be Die luipci tuclioiis oi cblli- 
iiillies wbiili It Unts Inbiiid lu (be next 

pi ICC, (Ins comt is iionnd to giu itlecl to Ibc sttpiil it ions 
ot the tuaty m (lu iii mni i iiid to the extent which the 
lUitiesliiM deiiiiiil md not otiiciwise An aio not at 
lilicitA to ilispi iise» witii iiu (li the' loiidilious oi iciiuiic 
Hunts ot lbe> ticitA, oi to tike iw i\ inv yu dibt itiou oi 
iiitc'iiAlput ot ms stiimlilion uiimi ini iiotioiiot eiiuiLy 
Ol gciui il com eiiK lice oi subst mtlal jusliie Tbe teims 
wbub (111 piities li nc iboscn to iix, (beloiiiis wUiili (hey 
liiAt iiic'si iiliul mil tilt fiuiimsl inns multi which tlicA 
aio to hiAP opu itioii, lO'-t 111 (1 e exilusiAc diseuiion ol 
till rimliutiiig p lilies, mil w’letlui tb(\ beloug 1o the 
essence oi the modil pait ol tlu tii it\, iquillj giAc the 
lulc to lliu ludieial tiibuuals ' (I’ji 'iii-'jii ) 

So, loo, It has bom litlcl (bat tbe losmation of <1 piivilege to 
lisb mil bunt on lands Uaiisti i ii cl li\ i loiitiiit latibed by a 
til ity clois not piesent the piosei utioii ot tubal Iiiili ins viol il 
mg A eimseiA ilioii 1 iw on smb 1 mils, siiito tbi ti iiisitu does uot 
expiissh Ol iiupluilh limit llu tight ot the stiti to cinet lou- 
senalioii iiitisuies 

V somewbit diifeieiil alOiougb iclUtd, mletif tienty mtotpie 
tatioii is to the etlict tint, suite tbo woidiug in tieaties was 
clesigiied to be undeittood by tbo Indians, who often could not 
lead and weie not jeiined ui the (ecbiiieal I'lngnago, doubtful 
clauses me lesohed in a nontecbniial way as tbe Indians would 
bmc undeibtuud tlie language'^ 


• Arniuip A Bm; Ol 241 G S ASa (19 16) 'fhe danse ''Also, except 
Ina and itaiivuig to Uiem * * > the pinlbge ol fiabing and hunt 
mg on tlie suit li ict ot land htitlw mtcndoil to be etinyejed' (Tientj ot 
Scptemhei I'J 1797, with Ihe Seneca Nation 7 btut bOl, 602) was 

• * * lesimliiin ot a pilytleiro ot tishing and huntina upon 

the granted lauds in coninion with the giontees ind others to 
whom the puMleg'e might bi ixtenaifl hut aubjeit iicvPitlieleBS to 
that necissiiA puwii of appiotaiatt iigulAtiiin as to all those 

f iiiMleg(>d whifh iiihcicd in thi Boxeieiniitv ol llie Stnti oxor the 
ands whin the pmilige was ixiicised (Pp 6bJ-0b4 ) 
IntuinetAtloua of otbei clauses aie nntiil in see 4 of this Chapter 
ind Cli iptci 6 sec >B and Cbaptti 14 soc 7 
•'Fleming y UeCwlain, 211 U B 08, 00 (1900) , Chaptoi 8, sec 01 
Bee Woiorstei y Oooigia 0 Pet B15 611-633 (18A2) In commentiag 
on lieancnt imsiakes ont witter said 

I- As the Indiana had no wiittcn lai 
even had a knowledge ot Bnglioh, 

on genei ally thiough mteipicleia 

inefflcicut The disulptlon of thr finds cedid .... 

ot miaundeistinding In tbe legiou east of tbo Missisaippi the 
googripby wiB fauly well Icnown and it Avus potiBible to dasciibe 
ireas wirh i fm ilegiee of aceiuiicy by lelpiince to Iho streiina 
and ridges the nrei wist ot the Mississippi, howesei was Jittk 
known when many ol the tieaties wci e mnile, and the di scriptlons 
WHO of the moat indefinite ehaiaetii 

The method of making the tieiilies voiied oceoiding to tbo 
choiaoter of the commiasionti a negotiatin,t loi them Some were 
mamfeatly irandnlent 0010)11.1 the tieaty with the Cieeka made 
in 1826 Othera Aveie aignefl in thi Indians pinctieally undei 

^ — Bsa Poi inatanee, Geoige C Sibley, factor at Fort C 

a the following ucconnt ot tho negotiations with that ti 


Gnited B 


On the 8th of November, 1808 Peta ClioTitean the 


— - -a-at lot the 

the lOlb he aabemWed the Ch ... 

lalUe Oaages in council and piocccded t 

atonee ol a tientY which he said Qoyr ..™ 

him to offoi the Osage's and to execnti with them Having briefly 
explained to them the puipoit cd the treaty be oddreboed them to 
this effect in my heoilng and lery nearly In tho following words 
•lou have heard thla treaty explained to you Thooe who now 
" ' ■ U it, shall be conaldeied tnenda of the Gnltod 


le torwBid and sigh it 



rNDCAK TREATCEf:. 


'llK Siii)i(ino Couil 111 tlio r.i'.i* nl /own \ Mtdiiin" '•lul 

III ( oiiMiuniK mv tu il-v btlweeu the UnitecI Sliles ancl 
an liidi in 1 1 ibi , It iiiiisL dlv ijs ( I'a ws pomted out by the 
pouiiM'l till tin iiaidliLs) Ik Ikh ul in jniiid that the ucgci- 
thilioiTs till till' tu ita UP (umlntttd, oil the put of the 
r iiitid St itt'' in (iili„ht<ii(d iiid iii»M( iliil 11 itioii b\ uii- 

usi lit itiu s skilhd 111 diiiliiinui, ]ni'<ltisol i ui ittoii 1 iii- 

(,11 igi, nndi i‘'l Hiding tin iiuiclcs iiirt foims ol i iCiitiut; the 
iciumis l((linii il < si Ills known to Ihtii liw mil issisti'd 
In 111 mil I pi iti I tniiilimd h\ t lieinsth es , thitthe tieity 
IS di iwii nji In tliini mil in thin imn Iiiimhai i tli d Ihi. 
InilMiis nil till nllni li.iiid, lii i \u ik md dLiKiideiil pi'o- 
plp, will! lint no wiiltiii J infungi mil iii wliidll nii- 
1 mull II with ill till iiiiins ol It ,, il i.\li!i ssiiiii mil whose 
niih kniiwlidtsi III the ti mis 111 whiili till tu iLi is Ji iiiiid 
is dill iinpriitid to till in In tin inltipitlii tmplou'd In 
dll niiilid st.ilis mil dm dii'tii il\ imisl tliiielDii' In 
piinsliuiil lint iiinidiiig h' Ihi tiilniuil nitaninn ol its 
winds III II iiiiiHl liwui", Imt lu llu sense in wliiib dm 
wniild 11 itui ilU be undi istoiKl In the ludi.iiis (Pp 10-11 ) 
Thisi pniuiplis nil Usd limn ipiilii iliims in diiisums nilei 
liitling tiuiis deined lunn pin ill tiiinei nuis whiili weit 
olitu used in tu diis with tin Iiidmis Imi eMiiipli, tin 


wind h 1 ml ' Js not ronslniid is m ibsolnle Xtr simple, unless 
dll III ill In soini iidiei winds ili.iih nidit lies (bat die tube 
sii iiiidiisliHid dll nilme ol tin imnnaiipo™ 

'the I'nilid Slitis .Snpuiiit Cimit iiitcipictint> the clause, 
Till thiilid SI lies sliill t msi In be conieicd to die ('hi)t- 
I iw Nilion i lint id rmintn wist ot the jMississip]u 
Hull III III snnple tn llieni mil dieii ili scctiil mis to 
iiniie In diem wliili diet shill p-sisl is i iialiim ind Ine 
on il , " (P 'IS ) 

111 1(1 dill Ibis did not cii lie a linsl foi the inrtniduals then 
tiimin isini, llu inlniii mil dim uspiiine tlestindaiils 

MtlioiiKli 111 iiileipiil ilion ol i tuati should ho inadc in the 
lii,lil of loiuliliiiiis iMstiiiK when Ihi tieali w is luiiited, as 
ollin iiidii all'll In its hnlon lidou mil illei its makmt,, ' the 
ixicl siluitioii whiih rmsid die iniliisiiiii of i piinision is 
ofini dilDiull III asciiliin''' Niw lonililions inn aiise winch 
coiilil mil hi uiluipitid In die sign dm les to i lu id A pi u 
hid idmmisti itni coiislnit tioii ot i lieili wlinli has long 
liiiii uipiiisied ill In (ongifs nnul iiiatlinn is iisu ilh tollowed 
In die iomls“ 


blips imlliiilid KCiiMliiinh 111 list who iPliisi to mine fin waul 
md si„n il sliull Ik iiiiisiili n il eiiinins ol tin Piiiliil blips uiil 
tiiiittil in-uiuliiign Till OsiM-. iiplliil III sulstiiiu dill It 
K Ml fiitliei wiiiliil II pul ol lliir- ■""'-I 


t tint 




111(1 n 


pifiliil wlnl conlil tliu (III ' hi luil 
lluiiibid piiMKi tn iilli'i ilimi s„iiu 
hurt no clioiii Iliei iniisl iitliei s 
UK inns III till PmPil Slips 
liilll 111 AITiiils ris IIisloii 
pp 50 111) 

In discusslii, the stilus ot In 
wntiT alntiil 

• • * Viinnui dll T mil Ills finulit 

imllim'i illplimiiiliinlh ilipmaihiil Ttentii' 


'll 1 iiul mill linil 
11 till n Ihii 
' III be ill el 11 til 


tubes lint ill,, thi Cnil Wm, ont 


tliim 


< iiiiil not II 


(lit t 


1 iind Sill 


list ’ 


r*175 U S 1 (1900( 

r'lUmtnfi \ VtCiii/nm 21" F S OB "lO (IIOO) Poi e\impli In 
Alt 4 of thi In III! ot htiitfinhei tH 1S21 7 Stat 224 Ihi Uniteil 


Stalls pnmiiseil to ,.uaia)itee the signatou Flniidi tubes "thi peaceable 
! possi ssinii ol till (lisliKt ol iimutn’ issi„n(d diem ami Iho Tipits ot 
Si iili mill I 2b IS.i nidi tlK ( Inppi'w Is iiid ollieis tit 2 7 bt it 411, 
piiniiUs lliil 111 (oiisidi latiiiii ot tlit te sion ol I mil "tin Fiiiltd btitia 
shall fti ml to till Slid nmlid ^Itlou ol Tiidiiiis to br hold ns othir 
Indinn liiuls an held which liiai latch bun isslgiiul to emigi ilin„ 
rniluiis itiiil ol eminln west ol tht Mississippi inei lo bt assigned 
to them In llu ritsidenl ol tin TTmtid btiles * * * ’ 

"1 Op A C ,22 (ISIS) And sei Cbiptu 15 sec "C 
c Ftt min ft y MtCitilain 215 U S 50 58-00 (150<)| 

\ali0H \ Lnitcd htnlei, 78 I’ C'Is 155 158 (1033) Also 
seoAt/iisI t Iit/ftl fllaUs 41 r Cls 4S S6, '15 (ISuS) 

™ ,2 Op A O 5Sb (1<»21l Sie Pith ^ irive 52 P 2a 544 (C C A 
10 lOlll ciil den 282 TI b 10) llOil) In which the coml decUnod 
to piimit till testiinoiij ol iiiteiiatid wltiiisses 11) uaia altti its e’ceui 
bon lo lliwail the ohiicl oJ in agiieminl is nitiiinitid b> the muds 
IK /Tills a mind 12 1'ei1 (as No 0163 (0 0 Kan 1876) Also set 
[,li/icsa timicil fitaUi, snitiu In 58 and sie OlnipP i 5 sei 7 


SECTION 3 THE SCOPE OF TREATIES 


In the Constiintion" the Piesirtenl w is gntn powei to make 
htMlies, aaith the niliiie iiid loiisiuit of the Senito, piovidecl 
two thuds lit till Senitois piesfiit toiiini" The Supiemo 
Cniut, in lutoiinetingthis piinision, sail 

■ luisniiuli IS the powei is gneii, in geiieial 

loinis, without iin dt sc i iiitioii oL the obiecls intinded to 
he euibiiccd within its sttixK? i( iiinsf he issiiiiietl tint 
the fiaiueis ot the Coiistituliou inlencleil tint it sliould 
tMend to til those olncH-ts whith in the niteifonise of 
nitions hart usualh been ugiirtert is the pi oik i siihietts 
of uegotniioii anil tiealv, it not iiii imsisteiit with Ihe 
n.ituu' of imi goai'immut and the ulition lietwecu the 
Sl.ite8 ami die United Stales [Holmct a Tcnm\on d al , 


“TiiatiLS alieadi iimdewiie momirid lia the Constitution CJirio- 
Ice Hatton -y QiotOia 5 Pet 1 (1831) UoicnlPia Choigia 6 Pet 515, 
650 (1032) 

• Alt 2 aee 2 cl 2 An aniendinint to a tieah adopted In the 
Senate wrhlch did not leieiae Pi eaideiitldl appioval and w is not embodied 
In his proilaniatlon einiiol ba itgaided as pait of tht tieala hrie lodb 
Indians^ UniUil fitatii 170 U b 1,23 (ISOS) Pi olessoi 1711100121111 
wilti s of the taih pi iiliee 


tiiUs tlose 


1780 "PieRadeuI Uasuington nnlitieii thi Sinati ihat he would con- 
fu wath them with : ofi leiicc to a tieaty with eeitaln ot thi Indian 
tilbes and on the ncTt day ind again two dm latei went with 
Qencial Knov lustoie thil bods fm that puiposf Again in 1700 
Piesident U ashington in i wiitten cnmmnnienltmi asl-e-, 
advice of the Rmiate as tn i now boundai} treaty to be 

into with the Cheiov- " w,iinn„.>.v_ m... 

the United States | 


“jro/d«» V Jov, 17 WaU 211, 242-248 (1872) 


14 1*e|eis, '5li‘), 1 Keni, 10() 2 Ston on Ihe Constitution, 

7 namillim’s Woiks, ."lOI , Duel’s Juiispiurteni e, 

Vg iin, the stupe of tins pow ei w as rtesi i died In the Knpi enie 
Couit in the tase of T^nitrd Fttahs v Foiti/tlixe Onllona of 
Whialeii “ 

lleslrtes, the pow a to in, ike tieaties with tlie Indian 
tubes IS as we hue seen, eoes.tensne wftli that to m.iiro 
healies with toieigii nations In reg.iid lo the lallci, it 

15 lievonil doubt, ample to coi i>i ,dl the usued subjetts ol 

rtiploraaei * ' * (P 197 ) 

Dining the last peiioil of tieaty in.ikmg, nmeudinents hi the 
Senitc woio ficqueiit* 

A special Imiitnlion ot the tienty m dung powei is th.it il can 
Dotnppioi)ii,ite]n(niei " Refciimg to tins fact, the Circuit Coiut 
foi the Disliiet of Idithigan" 8 ud that a tieaty 

* * • cannot bmd oi coutiol the legislataye action on 
this leepecl, ond eieiy foielgn goveimnent may he pre- 
sumed to know, that so fni no the treaty sUpulateb to pay 
iiioney, the legislatne saiiilioii is iwjniied (1> 64.6 ) 

“oa U S 188 (1870) Also see GFeofioy v Rigpi, 1 13 U S 268, 266 
(1880) 

"■See fill example, Tieaty ot ITebinaiy 18 1867, with Sac and Poy 
Indianh 16 btit 485, Tieaty of Pcbiuuy 28 1807, with the Senecas, and 
othcis 111 40 18 Stat 613, 623 

“24 Op A G 828 (1903) , 26 Op A G 168 (1904) 

”Tmnei ^ Ama icon Baptist Uuuonw y tTniotk 24 Cas No 14261 
(C C Mich 1862) 
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n<j^ Cl Cl as Boi (1 lids iiojiitcfl dill ” 

Vlilmimli in icq<iiil tu luatu s c illiiif, Ini aiiinoinmliinis 
concuss bis siu],!,,] icliuliiil Id Kl iMtbdiit iiiikiiib it 
111 nil Ui il time wis i (list i( (Kill 111 iielil Mstiil lii con 
ifU'ss 111 the iiiciiiiscs, sneb iiiiiidini itions hue i!i\ ijs 
iKcn tmthcoiniiij, 

Apiit lioui tins built il Kin, hcdtios may eoutnii pioyisioM 
11 bleb cdllUl not constiliitimidllv be included m iclb of Congioss 

Within (lu liKud sciiiK' ol “ill the nsii il siiliieds of dnilo 
iiiici,’ the firleiil Gcutiuniint and tin Jndiin lulus idoiitid 
ticilies coiiuiif, not onli ill .isiiocts nl intiiionise Iiitiiiiii In 
dims and ubiU's but ilso some of llu inliiiidl ill ms ol tin 
tubes tbtinsthes Ainoiii!: the most uupoilint ol the siibiict', 
(OKKd iicie • 

A 'riie iiiteimlioii il stains ot the tiilio 
1 ii ind iieiie 
J IJonud Hies 
■i PissiMiils 

4 BMiadilion 

5 Kolilioiis ivilb tbiid pouns 

11 Dopiiidemc ol lubes on the United Slates 

1 I'lotPdion 

2 10\clnsii c ti ido 1 1 1 itimih 

t Itepieseiil itioii m Coiigiess 
4 ( '(1111,1 essKinal luiiiei 
T Adimuistiatiiu ponei 
b Tiiniin ition ot tieili makiiiR 
C rouimeicial illations 

1 I’ossious ot land 
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A THE INTERNATIONAL STATUS OF THE TRIBE 

Until the 1 isl dec ide ot I Ik Ik ah unkini; ixniod, leims famil 
ni to luodoin luloiuition il diploman weic used in llu Indian 
tiealies 

Tbe United Slates sometimes gnaiauteed the iiilegiih of the 
teiuloiv ot 1 nation, “uuijioioked uai was “ ’ ' leiiilled, 

piosocnted and detoiniiiied m confoimity with pun 

ciples ot national justice and bouoiablc wait ue” , ’ some of the 
Giiek Nation acted "conti iij to national faith’ aid ‘siilfeied 
thenisebes to bo instigated to violations ot then national 
honoi” ,” the United Stales desiicd that “ ' ' jjeifut jieace 

shall eust between the nations oi tubes ‘ ' iiimcd and 

the lepubbc ot Mevito ^ 

Many piovisions show the inleinalioii<il status of the Indian 
tubes," through tlaiises leliting to win, boiindaiies, passpoits, 
eUiadihon, and toieigii lelitions 


“’Boyd niie P'xpnndmK fieaty ronei m SelfKrted Hsmys on ConBtl 
billon'll Lm toI 9, ThcNitlon ind the htates (lOaS), p 4J0 414 
•'Jfissouu V Holland 2S2 U ft 418 (1020) Also see Bdecfad Essays 
on Constitution U Taiw, Mil 8 op cif tn 08, pp 897-485 

'“Sor discussion of lemoMil provisions sec see 4E of this Cbaptei 
BeleTunt bentv pioTisiona are discussed in otlier chapteis 
« Tieaty of Sepiembei 17 1 778 with the Del-iwaies, Ail 6, 7 Stat 18 
16, Tieab of August S 1814 -with the Cti'eks Ait 2, 7 btnt 120, 121 
I Pitsmble to Ticaty of August 9, 1814, vnth the Cieeks, 7 Stal 120 

" Jientv of August 2t 183'i With the Comanche and otheis, Ait 9, 
7 fttat 471 476 
n Also Bee Chaptei 14, sec 7 


d Ilrti and jitc/u — ^Tlie < ipiritv ol Indian tubes lomako wn 
vvas iui|ii( nth iicoRinycd " AIosl oltlu'vcn iMilv tu iliisweie 
tu dies ol jH III aid liiuitlsbip, aid otien piovided lot llu 
losloi it ion 1)1 ivcUaiRi ol piiSDiii'i s,'’ aid sometime loi hostages 
niilil inisoniis win iistoied " 

Indian tubes b ivi ilso v\ igid vv iis with st itos Tlie state of 
(tiuipa aid till Cicik Nitioii win ciigisid in scviial vy us 
lovvaiils the dost ot llu taghlieiifli iiiUiiij “ 

Till bapiciiu t'oiiil " coiniiiinlid on tbe si itiis ol Indian wnis 
111 Huso teiins 

■ ' Hi'KcillnoiiistiiirewheieCongio&slusmadea 

loiiuil dtdualiim of vv a ip iiiist in liidiui iiatum or 
tube bat (lu but that ludiaus "lie engaged in acts of 
M'uoi il boslililv to scltlcis, especially if the Qoveiiunent 
has dicnu'd it uwissav to tlispilch i milituv iuice foi 
Hull suliiiigalum, is snfhcient to constitute a btite ot vyor 
iy«y/.sv rm/tdi,7///c*,]b1 U S 21)7 (1*207 ) 

A lew tic itios inclndi'd laulii it assist mce pacts Bj Aiticle S 
ol the Tiealj oi T luinij 0, 1700 with the Wi mdot iiid oUieu,* 
the p idles igieed to giv c notice ol wai oi iny bai m th it might b« 
medititiil icinisl the olhei paitv, .iiid do Ul m thin ijowei to 
hiiidei and puv Lilt the s lino * Ai licit 2 ot the Tieaty 

ot Tnlv 22, lhl4, with Uie IViandots and otlieis*^ piovidod that 
Till (lilies uid bauds .iboveniciitioued, engage to give 
then aid to (he Umled Stales in piosecuting the war 
ngaiiist (lie il-Biit iia, and such of the Indian tubes as still 
loiilanu hostile , mid to make no pe ice with oithei without 
the toiisc'iil of Ihp Umtid States 
111 souu' tu lilts the Itubais igiecil to snppiess insniiK tions 
aid iKimil Hu ualiliiv wciipitioii nl then loiiiitiv by the 
Uaiteil Slates,'" oi the eslablislinionl ot giiiisims oi toils bj tbe 


•r 1/ Tieitv of Dmclug Ribbit Cnek ol “teptinibci 27, 18 JO, with 
Ihc (liocliiw Nilioii, 7 fttat 888 Ss4 


• • no w a sliiU be uudcitiken oi piosccntid bj ■ 

1 iw NUuu bid bj deciniiition umili in full Council 
ippiovtd bv lb( TJ b unless it be in sell defence 


sad Cboe- 
ind to b« 


Foi a disLUSsiim see Pltmmg y McCttitam, 216 TT B 66 00 (1900) 
ftet Ticnlv of Stptimbti 17, 1778 vntb tbe Dclawaio Nvbun 7 Slat 
18 ‘Tbit i piipitual pcaip and filendsbip shiU fiom hcncefoitb take 
plftci * »” (Alt 2) I atei til i ties “gave ponce" Tbitthis wa* 

mlendid tii cover ‘peace and lucndsbip’ is m ide diar in Tioaty ot Tan 
uaiy 9 17S9 with thi Wuiidiits (tc Ait Mil 7 fctat 28 which “re- 
newed and confliimd tbe peice md tiundsbip ciiti led into m an ciiUer 
tieaty ah it ciiIihi lu ity raciely gue pi aa 'Jicnty of Tanuary 21 
ITST with the Ilundiils itc rioomblc 7 fttil 10 ftee foi example, 
‘A PuatT of I’l ut and lucndsbip with the bus Miv IJ, 1810 7 btat 
141 md aieitv of bcplimlHr 20 IftKl, with the Chickisaws, Alt 1, 7 
Slat 160 

"• Treaty ol Novinibei 28 178T with the t’Ueiokces Aits t and 2 7 
blat 18 Tieaty ot Julj 2, 1791 with tlia Chciokocs, Ait 8, 7 Slat 89 

"lie.itv of Octobci 22 17S4 with tlie biv Nations, Vit 1, 7 Btnt 16 , 
TiPitv oi Tdnnniy 21, 1786, with the Wlandots 'md othuo. Art 1, 7 Sint 
16 

*> Bee 2 Op A a 110 (1828) 

«Jfontoj/o y United Statri, 180 U S 261 (1901) Sie Chapter 14, 
see 8 

“-7 Btnt 28 Sio also Tieaty of August 8 1793 with the Wymdots, 
Vit 9 7 Slat 49 Treati of Noveinbw 2f> 1786, yylth the Cheiokteg Ait 
11 7 Stat 18, Tiiatv of Tonuaiy 8, 1786, with the ChooUvn, Ait 10, 
7 Slat 21 , Tieaty ol launor} 81, 1780, with the bhawanoe Nation, Ait 4, 
7 Btat 20 

■ 7 Btat 118 Aittcle 12 of the Treaty of Novtmber 10 1808, -with the 
Gieat and Little Osage Natione, 7 Blit 107, pioVided i 


neitlier the faieat noi little Osage nation vyill c’.„, - — , — 
change or an piisents supply any nation oi tube ol Indians, not ir 

■unity with tne United States, wlf" ' 

impluaiuts of wai 


3, with gnus ammnnitianB or othei 


Also see Tieaty of July 80 1826, vrith the Belintacoton or Minnetaaiee 
Tube, Alt 7, 7 Sfit 281 

1 •‘Treaty of Mai oh 21, 1860, with the Benunoles, Ait 1, 14 Btat 765 



INDIAIf TRBVTIBS 


40 


ru'-Klciil / (II (oiiKMul (illHi liilX'- iidiii mikiiij, lio'.tili ili'm 
oa^h i„iiiisl lh< Tiiiiii'd Ht ili' i,(im i mat. at ai 

_• UuiiiulinK ','' — N itioiis IK iiMiilh MiHi Mill la iioatici 
Mint III lilt'- (iKil llic limaid.iiK^ IkIwkii Hh' I'liilcil Wills 
mil Indnii tulKs mil In l\\( i ii Imli in UiIms ’ Old liiiinitl ii ns 

afia soiiuMimi's dliiiil, ' mil iliium, tin niiim.il iimiiKl, ' 
ti I'd ns 1,0111 dl\ disiiilx'il (111 iiiw UiiKiin m mlKl lo tin 
Iiiili ms" 

PiuineiMh III dns iiinliiliiliil tho licsiu s 'in satlimonl'" of 
Vliliuc.lli oli/ois oil Iiiili 111 ti mini l mill ss In oust d lo li lilt' ' 
Suili inousiiiiis MOi siiiipli mi nil d b-\ si iliiti's"' 

! /vos/im/s— VddiliiJii il i \ iili iit<> iii the ii iliini il ili n k li i of 
llie Iiuli.iii lulus 11 I 1 .W ns in Hit, iniiMsnnis leriiiuiuu iiissjioils 
tin ciU/iiis ui iiilnhil nils nl Ilie 111111111 SI iLes to I'lih i tho 
iliim nil 111 111 Iiulnii (iilii 'J lie Tie ill ot Antml T, J7"0.‘ wiHi 
the ('icelc ^cllloll iiioiiaicl in luil 

' -I ^lll shill iii\ sinli fili/iiioi iiili.iliil ml fto mill 
III! Cut k coimLo , wiIlKiiit .1 iiissiioit liisl oliluncfl lioiii 
111!' Govoiiioi III some one ol tlii UiiiU'd SI lies m the 
ofliui at (be liiuiiis ot till Ihiilul Stall s umim uiilint, i( 
tbt iiLuest milil in iiosi on iht lioiilieis oi snih olliei 
lioson IS (be VusuUiit ot (he TTiiiteil SI lies m.ij, lioni 
(mil to flint, ni(hoii/u to 41 Kil Hit same 
Sueb iniiMsioiis iteit siiiipleineiitert bi si ilnlis 'nbicb itqiined 
CLiuens of (be Umtid SI itos, is to 11 is fon luieis, to sihum 
pisspoits beJoiL cutoiiiii; the Iiiibiii touiiUv, lliis stUntoiy le 
ijiiueiiioiil bung lUoi \i uiid in tlit case ol tili7cns“ 

4 i j'tiadttivii—Tlic smieiKiet oi fiigifnis liom jiislite b> 
one nation to inotlioi is uso ilh coicitdliy tic ity wmil iilj with 
the Indi.ms nnd tlie Umled Stales 

Some lieaties leiiimert the Indian tiihcs to delnoi up poisons 
committing (iimc'i nho incic ou thou 1 iniJ, to be puiusbed by Oio 


» Tit ity ot Tune tO 1«02 wMh the Oicck NUion Alt 1 7 Stnt 08, 
Pieih at Noiimloi 10 1808 with Hie Osages Ait 1, 7 Sfil 107 
I" Tic it> ot Oitohei 20 1805 tilth Ibe Dakotas Alt 1 11 btat 731 
•' Sio l htplii n sp( 12 inrtsie 4C ot tbi* Chaiitei 
“bd, Olmplii 1 SIC a fn 10 Tin pilmin puipose ot bome ticsIiiB 
WHS to 1 sKlilish hound Hies, T Op V 0 31 (1818) 

"Tienly of Vut.nst 10 1826 tnlh Ihi Skiux md olhcib, 7 Stnt 272 
trticli 1 pioHilcd toi peiie hitwocn Siou\ and Chippiwas, bacs and 
PuiLB and Iht lowoys | 

“Tuuti of Jnh 2 1701 with the ( UaoKees All t, 7 Slat 80. 
Treity of Ottdber 17 1802 nith the (.hnetaws. Art i 7 Stnt 71 
°| Sro sec 4£] mfia Also tee I'lenty of lletenibci 29, 1836 with the 
Ohnrokoas Art 10 7 Slut 478 niosldlnp; loi lemos il in 2 Tcuo AiHhle 
6 of the Ticily ot Tonuui 10 1S32 with a band ot the Hjnndots, 7 
Stnt 304 pioHdes that the band may 


obtun a light 01 pilrllegc li 


•■Sio sec 4E infia and ace Cbiintei 13 sic 0 
"’ArtiUe 3 ot the Treaty of Mis 21, 18 U, uiUi the Chiiknsnwg, 7 Stat 
4CO, piovidca that 


the espeuse of the United btites,) to piivint inbuuons u; 


Article 7 of the Treat} ot Match 0 1801 with tho Sacs and otheis 12 Btat 
1171, piuvided that no nonmembei of a tiilic, evcopt Qovunment emploiees 
01 pci sons connected nlth Goseinment aoi mccb, shall Ro on the leseivation 
except with the peimlaalon ot tho agent 01 the Superintendent of Indian 


« Treaty of Tanuary 21 1786, with the 'Wiandots and otheis, Ait 5 
7 Stal 10 , Tieafy of Tuly 2 1791, with the Chciokee Nation, Ait 8, 
7 Stat 39 Also ace sec 40 tnfta 
*Seo Chapter 10 

“ Act of May 10, 1780 1 btiit 460 also see Ait of Maich S, 1799, sec 2, 
1 Stat 748 and Act of Uaich JO, 1802, sec 2, 2 Stat 189 See fn 47, 
Chaptei 1 

"Alt r 7 Stnt SB, 87 Bee alio Ttoniy of July 2 1791, with the 
Cheiokeoa Art 0, 7 Stnt 80 
“ See cn^aiita 4, see e 


liiiliil SI lies'" A iiw ticiHes pioMdi d fm tbe evtl idiUou ol 
siicli 111 I nil loi iiiiiiislinu lit by Hit st Mi s,’"“ 01 b-y Ibe “st.llos 01 
tiiiitnn 111 till' LTiiMid SI Iks iiDitlwisl ol Hm Ohio”*"' A few 
t Iilj 111 Mils iiiiiniliil liii Hip imiiislmiLiil ot United St iLis Liti 
✓ms 111 (Iio 1111 Slim lit (he Tiidi ms ApiiHculatlj bioad]iii) 
Msiim 111 umiil to Lo-U.iditiou M.is cent mud m tbe Tieily ot 
luiii' 19, iSjS, uiHi the Siim\,’" wlutli uquiics Hk ivh.idilioii 
ot Mill Mins of lii'iliis, livis, and nc,nbilioiis ot the Uinlid 
HI Ills 111 ol Hip 1 iw ol (lit SUto oi Minnesota (MbPi tientios 
jninidiil till! Ilii Iiiili ms shill piesLiit tnwtne si ivps Horn 
tikiiifc sbpllti iinoiid llipui iiid shall dplmi sulU iugilnos to tbe 
Indiiii 

T Jitlnlioii<. inth thin] potic/ 1 — Dm iiiR Ibe Hisl fpw decades 
ol tbp Ivumlilic, the politic il iplalions ot ui my ol tbe Indian 
liilips Mtu not loiifliiPd to the United States A-s life is 1883’" 
Hip ‘till Ill'll iclilioii.’ CMslmg bilwpeu sonio Iiiili m lubis and 
tbe 111 public ol Mc\ico,’““ I ho lU'iinblic of Tc\ is,*" iiid imont, 
Hip s(>\pnl Indian tubes wpip foiimllj iccogiu/ed by Hiu Umled 
HI Ill's’"’ 

n DEPENDENCE OF TBIHES ON THE UNITED STATES 

■\Mulp Hip luiUoinl cbuKtei of Tndun IuIk's Ills boon iiP 
quontli itcoi{iii/itl 111 liciUos’'" mil stalutps,"" nnuuiiiiis ttoily 
pioMsifliis pstiblisli then slaliis as (It /)( iiil( nf n i1 ions’" 


tilicli 9 of Hie fn M> of Tmuu} 21 17is" nitli Ihi Wnndols and 
otlids, 7 btat 10 ptoudii 


II iny Tiidiiiioi bull ins shall inininit 11 
mi iili/iii »( tilt hniliO Silk*. Hl< iMlii I 
nil 1)1 Ion,, sliill bi hiinnit to ildmi (him 
obi pimisliid KioidiiiR k) thi oiibuinics 


k) wliith such ofleiidfis 
up If Ihi nr iiial post, 
ol the Unitod States 


Also SCI Ticak ol Siplcmhii 27 1S80 with tlu tliOLtaWi, Ait 8, 7 
Stil 8.8 

’“Til itv Ol Tuly 2 1701, with the Chpiokip Nition \it 11 7 Slat 89 

“'Tiiity o( Taiiuai} 0, 1780 with the Wnndols and othns, tit (i, 
7 btil 28 

““auity nfNoicinbei 28 ITST nlth Hie Chpiokeos Ait 7 7 Slat 18, 
On it> ol ruiuiu 8, l7S(i wilh the f'hoitm Nikon, Ait 6, 7 Slat 21 
iiliclo 7 of tho Tiinty ot Mn 15 1846 with the I omanchps nnd olhii 
tubes 0 Stdt Sit pioyidid tbit Indians RniUy of msuiiiction sb,ill be 
dcliToiod up to the United States 

»» bt 0 12 Slit 1087 Uio ate lioati of Much 12, 1858, with (he 
Poiuas, Alt 7, 12 Stit <l')7 Ifoi in caamplc iif i piOMSxon piuiidlni, 
liii LXliidilioii IntTVCin Uihis sip Tiiuli of AiioUsl 7, 1866 with the 
CiPiks nnd Siininoles, Ail 11 11 btat 690 

iniHntj of bipkinbii 18 182’ nith thphloudis Ail 7 7 SlU 221 

*" TiPilj of tuRust 21, 1683, ivith tho rciimnchi and othiis 7 
btat 171 

'"nidj 111 0 

’"Imty of Mn} 20, 1817 with 1he Kloway and otheis, 7 Slat 538 

""Sec fn 103 Ait 1 Indian tiilics also ni.ido tieities with the 
stales nnd with the Confide lapy Tho IPidcial Qoieriimint sometimes 
sni PiiiLcd state dcahags with Indians While sf ites pnteicd into keiitlps 
until ludiniis piloi to tho iitihcition of the Constttulion (W A DuLir, 
Oouisi ol TactuiPB On the Oonstitutional Ttinspiiidinip of the United 
blutes, 2d td (1860), p 28J) the Constitution fuihids a state from 
putpiiiia 'into any triity allunie, 01 fedciaUun • * * >' (Aii j, 
sec 8 Siec'oirpoT eiooiii, 128 U 8 1 18-11 (1887)) Many states 
lAi New lock inteied into numeiotis tieahPs with rndnn tnbea aubsp 
quint lo the Constitution with the couspnt of the United Btites Tlu, 
Bapiemr Comt in Woi ecstei ^ Of 01 via, 0 Tot 615, 681 said “Under 
tiio lOn.titution no state cm entei into uuy treaty, and it is believed, 
Uial, since its adoption, no state nndei its oun nuthoiMy, hae held a 
tieaty with the Indims’’ Accoid Ootfee v Qtaouii 123 U S 1, 18 
(1887) b(p Clinptci 8 sec II On I he view of the South that laih 
state suweedcil to the piupLitj lights of Great Biltain inrt could treat 
with the Indians as i1 plPised, spo United State', v Sioain Uovntv, N O, 
to P 2d 00 (D C W D N C 1980) lev’d sub iium United Statci v 
TliiBlit ot al 53 b’ 2d 800 (C C V 8, 1031), celt den 285 U S 689 

“> Treat} of Jannaiy 21, 1785, with the Wiandots and otheis Art 2, 
7 Slut 16, Ticaty of Novcmliei 28 1786 with Ihc Cheiokeps, Ait 3, 
7 Slat 18, Ticaty of Jnnuaiy 8, 1786. with the Choctaw Nation, Ait 2, 
7 Stnt 21 

no See Chaptei 14, sec 8 

lit Thi TOlatmnshlp of the United Staten to the Indians has been likened 
to BUiorninty Wilson and Tucker, International Law (1986), p 63 


THE hCOPB OP 'IRMA TIES 


] J‘iolC( OoH — Foi u\ ini])le, lUifle U of tlir> 'I’k it> ol xVngust 
13 , IS)}, With thp Kaskiskiis” hioMchs tint— 

Tht> Uiulod Slates will take the Knskaslaa liihi mulei 
Ihi 11 mimidi ile cue and iiUioinfco, and will afloid Ihiiii 
1 jilotoctiMii as ettectinl ic nnsi (he otlipi Iiidi in (ulus 
iiid ng mist ill olhei iiiisoiis whileMi is is niioiid hi 
(hen own citi/ens And the slid Kiskaskii lulu do 
heieln engage to lefiaiii tioiii linking wu oi ginng im 
insult 01 ollenee to ani olhei Indiiii tiihc oi to in\ loi 
eign nation, without haiiiig iiist oht mud the itiiiiohitioii 
and ronsint oi the United St ites (P 78 ) 

Similai piovisious aie cont uutd in o(hii tie itie 
In constmiug a Hinilai pim ision, (he Suiiieme Omiit iid 

this tieah L'-l'unt^ of nopewoll | the f’heio 
kccs w eic leeogmzed .is one iieoiih t oniiiosnig one ti die oi 
iintion, but subnet, howini to the jmisdution and 
iiithoiitv ot the CrOMiiinunl oi the United States, whuh 
<ould legiil.ite then ti idi <ind miiiage all then ittaiis 
tr 203) 

Tu'.itios with lu inv oi the olhei (ulus hK no doubt of the 
liiolcctoiatc of (he United States oiei them” 

111 many lespccls this lel Uionshiii is similai to that estahlishcd 
in a gieat vanctj ot c.ises between gii it luiweis and small, weik 
Ol backwaid states Thus the limitations upon Indian 1 iw unh 
ing and eufoi cement which ippe.u in some tie dies mat be 
likened to the limitatious imposed ujuiii the puisdiitiou of cei- 
tain 01 lent ol states, such as Chiua, ovei (he natioinls ot western 
(ountiies lesiding within then teiiitoiics“‘ 

The piadienl lucqnihty ot the p utus must be home m luiml 
in leuhng ludiiu tioaties It explains Ihe picsence ot miin 
eliusis and tlie tieqnency with whuh simiku oi ideuho.il pio 
usioiis nppeii in many Indian tieaties dniiug ceitain poiwids’” 
11 EntlH s ii'c U ado I elati on s — The pohtu .il dependence of the 
Indian liibeb upon the Fcdei il Ooseinmoiit implied, and w.is un 
plied by, then economic dciXMidenee This ec unoiiiu dopendinco 
found cxpieshion m agiecmenfs by the hibes not to sell leal oi 
iiGiMnal piopeily oi olhei wise have comiueicial dealings with 
othei sosoieignbes than (he Feileral Qoveiimioiit oi with then 


“•7 Stat 78 

i« The Tieiity ol August 7, 1700, wiOi tin Citu k Nation, Ait 2, T Stat 
.10 pioMdes that 


k Natuiu within the lluuis of the tlnited 

s do ndmowledgc themsrUrs sud the said natte ot the Lieek 

^n to be undei the pi olid lon of (he Tiuited ktates ot Ami i lei 

ind ot no othu soiui i^u whosoiiei md thej ilso stipnlite thit 


Tht Tioalj of Noiembei 17, 1807 wilh the Ottimavs nnd othera. Ait 7, 
7 Stat 103, proTidos that 


The said n it 
thp piotccUon 
piovo by theli 


tlous of Indiins acknowlidge tlieuiselves to be undii 
ot the United Stati s, and no othei powix, and will 
conduct that tho aie woithy ol so gieat a blesninK 


Compaie the following eteoipl fiom the flist section of a law passid 
bx tho Oeoigia logi^atuie on Octobei 01, 1787, quoted in 2 Op A O 110, 

m (1828) 


* • * That liom and immcdl itelj alter the uboSuik of thlo xct 

the Oreek Induus shall be consideied ns out of the piotection of 
this State, and it shall be liwlol toi the goveinraent lud people 


th^^yU 


Band of (Thfiohte Indiana v Vmted States 117 V S 288 

(1886) 

lUFor example, Tieaty of December 00, 1849, with the Utah Indians, 
Alts 1 and 4 0 Stat 084 

B D Dickinaon, The Hquahlx of St lies in Intematioml Law (1920) , 
p 224 

“’Foi example, Tieaty of Soptemhei 20, 1820, with the Ottoea and 
Mlssomias, 7 Stat 277, and the Tieaty of Septemhei 80, 1826, with tho 
Pawnees, 7 Stat 270 , Tieaty of Octobei 28, 1807, with the Cheyenne 
Aiapahoe Tubes Art 11, 10 Stat 093, and Tieaty of Apul 29, st stQ , 
1808, xylth the Sioux, Ail 11, 16 Slat 086 Alao see Chapter 8, sec 11 
“•CFf Chapter 10 
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iiti/iiisoi i\cii with (iti/oiia lit the Uiiiteil Hl.ifet, not <iutboii/ed 
bx llu I'idii.il (Inxinimiiil tu iiigigc in siiili tians.ictions 

III ^tmic i.iscs, tlu>st niideit ikiiigs xxeic ixphiit, .is in Aiticle 
l(i lit till 'J’leitx Ilf Noxi'iiibpi 1(1 ISOS,"” xvhcicby the Usages 
disil iiiiuil all light to 

Cl do sill 111 III iiix 111,1111101 li instoi thou Linds 
to iiix initigii ]iiixxci. Ill (i) iili/iiis ol the United States oi 
■nil lint lilts 1)1 Loiiisiiiii ntiliss ilnlv lUthoiised by the 
Pitsuleiil ill (bt Uiiiloil St lies to in iki the sud puifh.lso 
Ol .iccept tho sail cession uii hob ill iil (he giixeinuiout 
In othci cisLs, till cxchisixeuess ol uumomic lelaLions with the 
fictbiil Oox 11 lime lit w.is iiiiplicil in <igi cements that the Umtod 
Stiles Shillh,ix< the soil and cxcliisix ( light ot legut iting the 
ti uli xxilh the ludi ins ” 

Oil isuui.illx 1 tube xxas gixen piixxei to legiiLilc ti ulo iiid m 
Ipifomso- ‘so t.ii .'s liny be cnmp.ifible with the t uustiLul loii of 
the UiiitiHl iSt.ites and the 1 iws m ide ni piiisu line Ihiieof legii 
1 itnig ti idi ,iud Intel ionise with the Iiidi.nis,” '** oi wis tmiiow 
luil to xdotlie gi lilting ot a ti.nhng hiense to (i ide within coi 
I nil iii'i*-’- 

Sonu tiL<itici!i piox idl'd tin tbi ipiunutnient of ,iu agent to 
liulc with the Iiidiins,'" md estahliished tiading posts’^ oi 
disigu.itcd plites foi tiido*" Oti asion.iUy Indians weie pio 
liiluti d fiom finding ouNide the limits of tho United Sttttes,“ 
111 wiie icqnlicd to .ixipiehend luieigueis oi othei unintboiused 
ixtsons coming ‘into then distiicl ot comitiy, for the puiposes 
ol ti.idu 01 othei yicws,” and to delisii (hem to fedeial oflflcials 


<“>7 Stil 107 109 vise sie Tioily of Jinuaiv 9 1789 xvltU the 
W'l indots and otlii I s Ail 1 7 St it 2S Tii itx nt 9ii)toml>ii 21 1912 
xxltli fills mil I'OVS, Alt S 7 MU 174 Tii> itr i)f Mux n, IStU with 
till ( iiimmcbts md olhei X Vit 2, 9 gilt 844 

’•Tiiitx fit Niiximhil JS 1793, xxith thi iluiokirs. Ait 0 7 Stat IS, 
liintx ot Tununix 10 179(i with tht Ohiikasaws Ait 8 7 Stat 24 

Ailult 1 of tlio TiPitx ot Tune 9 1920 xvlth thi Poncai Tithe, 7 bUt 
247 (ontiins uuothei txpi of (i uli clause 

* • * The said lulie Uxn admit thi light ol the United States 
to leauliti ill tmdi aud uiti itourxe xx Ith them 
\ko sir 111 ilx lit Tanuniv «. 17Kf), xuth thi Chnitiw Nition, Arts 8 9 
7 9tnt 21 

Somdimis this ponti wis iiaiited tm niulnil lunsldeiationx Tieity 
of Tnly 0 1820 with Ihi Chavemie Tuhi Ait 17 Stat 260, Treat) 
of July 80 1820, with the Dilaiitai etiii m Miniiitsuii Tithe Ait 0 7 
Slat 201 

'the Tieatj ot Dell nibii 10 lb49 Aits 1 aud 4, 9 btal 984 piovlded 
loi till suhmiMsion of the Utah Indmus to the poxxri md authoiity of 
Ihe United MUis and oxteudid to these Indtuus Uii trade and lutei 
timisp ixwM ilitidy nppllcalih to othu tilbea Also see Tieaty of Sep 
limliei 9, 1849, with the Nnxulos, Alt 3, 9 Stat 9T4 Some ot thi 
Ueatlis did nut contain such swiepmg piovisions but meiely pioviilxd 
(hit 'the United States aiaei to admit and Ik ran lx ideis to hold mlei 
iiiuisi with Slid tube Itho sigixatuiy tribx), undei mxld and equitable 
iigolxtioub " Txeatx of Juni 0, 1820, with the Ponoar Tube, Ait 4, 7 
St It 247 Fox similax piovisions see Tieity ot Tune 22, 1826, with the 
ref on laniton and 1 mitoiiliM handy ol Sioux 4it 4 7 Stat 260, and 
I'K itx of Jnlj 0, 1926, xvlth the Slonne and Ogallala Tilbea of Sioux, Art 
1, 7 Mat 262 

> »Tiiaty of August 7, 1850, with the Cieeks md Somlnoles, Ait 18, 11 
St it OOP Bntef 1 Op A G bl6 (1824) 

>-Ticatx ot July 19 1800 xyitli thr Cbeiokecs, Ait 8, 14 Stat 799 

x-eja V , Tieaty ol Septembei 17. 177b, with tho Delawares, Ait 6, 
7 btit 18 

“1 Tieaty ol Tannaiy 0, 1789, with the Wlandots and otheis, Aits 10, 
11 and 12, 7 Stat 28, Tiiaty of June 29, 1700, with the Cieeks, Alt 8, 
7 Stat 06 Bee Chaptei 10 

“ Tieaty of July 6, 1826, xylth tho Bionne and Ogallala Tribes, Ait 8, 
7 btit 262, Ticat5 of Tulj 0 1826, with tho Chayenne Tribe, Ait 4, 
7 Stat 206, Tieaty of Janoaiy 9, 1780, with the Wiandota and othexs, 
Alt 7 7 Stat 29 Treaty of August 8, 1796, with the TObrndots and 
otheiB Alt 9, 7 fatal 49 

> ‘Tieaty ot December 20, 1864, with the NisqnoUys md othiis. Ait 12, 
10 Slat 1132 

I xir Tieaty of Septembii 20, 1826, with the Ottoo and Missouri Tilbe, 
All 4, 7 Stat 277 , Tieaty of Septemhei 80, 1825, xrith the Paxyneea, 
Art 4. 7 Stat 279 
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INDIAN THE V ruth 


. lu ttn St utiilwii III ('iiiiiiii'' — I'liillHi lijjlll <111 llii iilili'iii"- 
lKt^^(tlllll( lUlK^ lllllllK h'.llc I iKlllM-llllUl'lli Iiin >« 
lUMllls WllKll llIIIMlllll I<11 till' CIlOlU-, 111 Illlllln lltll 111"- I" 

(dilutes’ Tlliv IIIUIIK' \\ I'' ('Mil nil'll 'll III' “• III'- 

lldUM (’iiiniiiilK'i Oiiliulmi \ll 111 mllK 'Iml' iiuUiili'ii-<rai>,e 
Act 111 IS il’' 


Till III (lIKli.It Kill 1(11 llldlMlIS, Illlll 111'' I (lilli-lll I'll'" 

u(ii\ Jill till lii't tiini; liioiiUil liiiwiiil 

It Ml' lii-'l 'iiUBislKl 111 177N iiifl 111 11i( 111''* 
cvi'i Idiiiicil lij the Ijmt(.(l bill's Mitli iii\ Indian Uilit- 

'llu litilVMillillii'Dilii 111 III llK ITili hililiiiil- i.l" 

1 (lilt nils tliL JolloWiil JilKlt And It is liull'ii HK'i'I 
(111 111 till '(iiiti.Ktiiii II, inns (siKiiildit I'll llil tiiliu' 111 
liiiinl (iiiKliKiii Im 111' iiilt'iisis III lioUi iiiiliis) til 
iiniU ,1111 (itliii liilii s M liii li IM Ill'll li 11 lids III llii mill 
isisditlii llniiid St III •, 111 1(1111 111' iiifsiiil iimtMlii iliiiii 
iiid Liiliiuii i hi III Mill mil fill iHliM lie iiilwm sllllllK 
111! Ill Id, iiid li IM iiopie nil Him m ‘‘oiiBus Viotiihfl 
Niiiliiii^ (dill mini 111 tins iitulo is lo lu 'iiiisHliutl as 
(iiiuliisiM until il metis Mitli UiL iiiiiiolulniiiiif C'limiiss 
ill llie lu III (Il lIulieMill, 111 ITS'), IS Hie lollnwiii,. 
lUiil" ‘AiluU 12 Tint 111' Imliaiis mu liiM lull "in 
lull 111 e 111 Ihi iiisuu 'll fill' Dinle'l St il«" ii siittUnt, llitn 
inleiLsIs thet shill line Ibi iitlit lo si ml i diimtj i)l 
tliui 'U'lite, Mlii'iiOM 1 th(\ Hunk fit to (’oiii,n'ss ’ 

In Hie III ilv Mitli 111' ('liiKl IMS iilH'iil'iiilni.ls’O tliti 
iiiliiestirt Hie inniltue nl Iiimiib i dil'i He lu Hu Ildiiso 
111 Uopii sent itiM s , iiid flic lu 111 siitis lliil ‘till 'oni 
iiiissioinis dll lint II el 111 It iliin t m, iiiidi i i Ueil> stiini 
lati'iii .itfidi 111 111! le'iuist, but H tlmi ilisiii pusuit il 
in Ihi tuan, that Cmiguss inn iniisidei ot iiid ilitiili 
till iiiplic Uton " 

The iiioiiuMtioii IS notv imsnilid In CniiRicss m'iUi Hie 
dt'i'lid oinnioii o£ tlu t'luuuitlie llul il iniclit In leienc 
1 1 ivut ible iHMisula itwu ( il-22 ) 


H’his UKOuim«*iirtituiii m is iiim’i eltottuilea 
4 VriiiiiKstioiiiil Ilium — e\tt*iit In wliidi Iiidi iii lieili's 
uiiilim'd 111 'onhimid LongitS'iiiu il iKiMei to I'Mslifi mu 
Intlnii liliiis is Hip snliletl til a stiiutlt* in'iiiiit ‘ ’ lAii IlM 
liiisiiil It is snlliiuiil III mi'e Ihil iedii il sfHutts hue boon 
( vUnded omi uidiaii louutii bt Hit mcie Joiu <il n lioalt ™ and 
that fie.ttits s(iiuotini(?s puivKledfoi Hie<if iIuhkiI riiiledSl ik 
iiiuits ill Hu Til'll 111 t'liiiiln “ Thus fiii e\ iiiuilt, Ailitle J nl 
the Tieah of Oilnhoi 4 ISU,’ ’ Milli (lit Clutiin w i Indi iiis iiiti 
Mdfs in pait 


The Indians sHiuilite tliil the laws nl Hit 

United Stntes shill be eontiiiiiod In loice, m uspucl to 
then Hade ind mteu(inis<‘ Mith I be whites, nnlil olhei 
wise oideied by Congipss 


VHule 7 (if the Tie Hi ot 0(tiibi'i il, 1S()V“ miHi Hie Cluiipewi 
Iiidi ins i( ads 


The l.iM's (It Hit United Slalts now in lone, oi 
that miv ht'ienflei bo tiiiHod pioliibiliiif, the udiodui 
tioii iiul s.ile of siJiiiluons lutunis ui the liitlim touutn, 
sbnll be in full foiie iiid eliert tbuiu, bout the "niiiln 
heiubv ceded, until otheiwisc duelled bt longiess oi the 
Piesidonl of the United Mtatos 


The Titalt ot I’obiii ii y 27, 1S5V’ with Ihe Wiiineh,i«o Indians 
in m iileil 


The laws whudi liatc been oi in i\ be eii uted bv Ooii 
fiuss, icKiUatiug Hade mil luteicouisc with Hie Indian' 
tubes, shall coutiime iiid be in foicc within the tonnliy 
herein piovidetl to be soleited i& the fuliue iieinianeiil 
home ot the Winueh'igo Indians, and those poitious of 


1 8 See 8CC 4B, Hifia 

n Bept No 474, Cloiiun on Ind All , 28 Cong , let sess , May 20, 

18S4 

Bee Cniaptei 3, tee 2 

imBjj jHHfCiftoioDoff, 100 U B Bfl0, 187 (1888) 

"•Tipaty of July lO, 1806, with the CheioUes. Art 7 14 Stnt 799 
“• 7 Stat 691 

m 18 St It 067 See aiaptei 17, bee 1, In 14 
“■Art 8, 10 Stat 1172 


slid 1 IMS wliiih pKiliiIiil Hu* iiduKhicluin inanul<iiluiP 
II L ol iiui Hallu in aideiit spuils, iii the Indi'in couutiv, 
slnll tonliiuiL mil be in iuice within the coimUy hciein 
"did lo Hu United Sides, until otheiwise pvmidiil bv 
(Joiifeitss 


1 Uhiiiiii'.liuliK iimm — Tbt I'lesidiiit m is lie(|iuiilh 
Cl iiikd ' (insidi'i ible iioMOi In liiiliis He m is iiiHini i/eil to 
i 1 ildish ti idiius posls ' * milH 11 \ posts (11 g II iisolis on Indi ui 
liiids,' f'l design do iilaies till H iclc lo ippoiiil agents. 

Id 11 bill lie cl iiiiisoi Mbit's IS mist Indians and Indi ms ,is mist 
wliili's ""lo iilnti lie 111 idol I il and olhei difhiullies lietMi'in 
lubes, “ fopu'suilH llic Imic ol Hie lemovil and sotllemeiK of 
Indians,"'' fo tleleiiuiiie whclbci gi nils (it kind lo ciil mi In 
dims sliill be com e-yi d , lo dispose ot (Oibiin leseivud 1 mils 
IS liG set's 111 , to give ipseintions to tlic he.idineu ot a lidii 
Ol ' dlle,’” Ol agucultm il aid,"’ lo cvleiid lo ,m Indian Hilw 
‘timn tuiii lo time, sncli beuilds uul ails ot kiiidiiess a, in u lie 
( oii\ cnii 111, niid seem iiisl mtlpiopti' to bun , lo decieasi llu 
muiiint oi iniiiutics in piopoitiou lo iny lunii il ileciceu) ot the 
I'oiif IS ind stop the pijuunt ol uiniulies in the event Hid 
iHsli'loiy clloits to idv iiue and impiove (huii cunilition miu 
■I' ll 111 lilt , ’ “ lo appiove ttloiui vs chosen by the 'huts nul lu <id 
men ,’"10 invest tubal money lu slocl s , ‘ to m iko pij iiieiits to 
Ihe 1 cl diiinsaud tuends of Iiidnns ’ ' and to leeone tomiikiiids 
oJ iiijmiis done b-y mdividu ibs to the Indians and uso siuli pin 
(kilt uu Ills “ IS sh ill be iiocoss uy to piescivo Iho said pe ice and 
tiiiiulsbip” will! ui Indian tube’"* 

Aitiile 7 Ol the Tionty ot Siplembei 50, 1809, wiUi the 
DehiMau . tiul otheis piovided in p iit 

* when any llieit oi olhei rtepieilation shall be 
committed by iiuy individual ot individu ils ol one ol tin 
tubes above lutnlionid, upon tho piopcity oi any mdi 
viduol Ol individuils ot mothei tube, the chiefs ol the 
pnity mimed shall m ike npphe ition to the agent ot Uu 


on Tionty ot Tune 20, 1700, with the Cttek Nition, AH -1(11), 7 
Stnl to 

mTiPntv of Tnup 3(1 1802 with tho Cioit Nnllon, Alt A 7 htil <i8 
Othei kdeial nfflin's liki the Soentiij nl tlie Intuini iiifl the ruuimi 
Slum I ol Indim Altiiis weii> dsn gi inlid puwPi by tii vlv 
"•Tk itv ol July t, isss with tho Sliiune and Ogiillnl-i Tubes, lit 4 
7 &nt 252, Ttentv of Iul> 0, 1820 wilh the Chnyenut Tiibi, Art ) 
7 Slat 2'I'5 

'"TiPitv ot Oitobei 20 lSt2, with Iho Cbiihisnw Nnlinu Vil •) 7 
Slat t81 

""lieatj of Taimuv 6 1821 wdh th( I'luck Niitluu 7 &t«l 217 
mTicatj ot August 11, 1H27, with tbo Chippewa and otlieis. Ait 2 
7 Stat ’03 

" Tuaity of boptomber 21, 1838, with llip Otiios ind Misbomias, Art 8, 
7 Stal 429 

)OTrcnty ot ITebimiy 8, 1831, with the Meuomomes, Alt 1, 7 
Slat 342 

ricnty of Septcmliri 17, 1818, with the Wyandute and othcis, Ait d 
7 6ta( ITS, Tieafr ol Octobti 2, 1818 with the Polnwatumie Nation 
AH 4, 7 Stat 185 

" Tieitj of June 2, 1828, -with the Obiigis Art 10 7 Btnl 240 
‘■“Tnuty ol Oclobei 1, 1803, with flip WoslPin Band ot bhoshoiippe 
Alt 0 18 Btat 089 
Alt 7 

M’Titaty of bcDtPmbpi 24 ISIO, with tho Chipppwi Nation VH 8 
7 htsl 203 

"» Tieitv of Tune 6, 1K2'3, with Uic Chsypnnc Ti ibc AH 2 7 Slal 233 
*™Ticity of Much 12, 1808 with the IWis, Alt 2 12 Stnt 0')7, 
also see lieity of livlnuitty 33, 1801, wilh tb( Aiaiiihiic and Clii.ycnni 
Indiana, Alt 4, 12 Stat 31 (id 

>“Tionl} of NovcmbPi 1 1807, with Hip Tonawandi Band of fuiipias 
AH 6, 12 Stat 091 

“■ Ibti, Alt 0 Uso s(.e Tuaty ot Oilubii 1 1880 with the gain and 
EVixee of the Mlsweaippi, Ai 1 13 15 Slat 467 giving thi becielary powpi 
over tubal monpj 

•"Tientj ol NoiPuiboi I, 1837, with fhc Winnolugo NnUon, AH 4 
7 Stat 514, int'ipretcd In 3 Op A Q 171 (1839) 

»"Tionty of Augnat 8, 1733, with the Wyandots and olhiis Ait 0, 
7 Stal 49 
“•7 Stat 118 
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United States, who i& chaiK<id with tht delneiy id tin 
iimnities ol the tube to which the ottendiiik paity bcl(m„s 
whose duty it shall be to hen the yioofs nid illthaliuiis 
on eithei side, and deteimine between them nid Ihi 
imouut ot his fiw.iid shall be immediately dedueted tioni 
the annuity ot the tube to which the oltiiidiiif, iinli 
beloiiRS, and giieu to the pcison uijuicd, oi to the thiel of 
Ins village toi his use 

Ticnties piovided loi the withholding, loi a ycai oi loi such 
time ns an admmistiatoi should deteimine, ot annuities of an 
Indian dunking iuto\irnting Illinois in iiioiidim, ollieis with 
liquoi in violation ol lieaty piovisions'" Admiuisti ative dilci 
miiiations weie also lufhoii/ed tin ledunng ninnitiis in cases 
ol depied itions“' and hoise stciling"^’ 

0 Teimtnalion of bcniy iiinKiiig — The last stage ot depend 
dice is leached when a tieity-miknig powei abandons thi light 
to make tuithei hcaties Suih a piovision is found in the 
Tieaty of Pebiuniy 18, 1861 with the Aiipolioe and (Ihiyenne 
Indians 

' * And, m oidei to leiidiu unnceessaiy any Inithei 

tieaty engagements oi aiiangementa heieaflei with the 
United States, it is heieby agiecd and stipulated that the 
Piesident, wilh the assent of Gongiess, shill have tull 
powei to moditj oi ehnnge any ot the piovisions of loimci 
tieaties with the Aiapahocs and (Iheyeunes ot the Uppei 
Aikansas, m such inaunoi and to whatovei es-teut ho m ij 
ludge to be necessaiy and expedient fen their best 
111 tei eats 

A similai lesnlt is achieved by tieaties in which a tube makes 
piovision foi the teimination of its tubal existence’” 


“ Treaty of Match 12 1868 with the roncas 12 Stat 09T, Tit ill 
ot Juno 14 1868, with the Sioux Art 7 12 bint 1037 The use of 
congiessiunal puwci m confunclion wUb the treaty making powci to 
impose piobibUions axuinst the llquoi tiiflit by treitlia with the Intliuiu, 
lb discussed in Cliaptei 17, see 2 Titity piovisions luniiduig the in 
toicement of liquni piohlliltion Uws win tommou 
Aitiole 12 of tho Treaty of Octohei 18 1820 with the Chottan W ition 
7 Stat 210 piovided 


In order to piomoti Industry and bobiiely amonMt all tUsscb 
ol the Bed people in this uitinu hut pulliulaily the pool It la 
fuither providtd by tho patties, that tht iguit apnnintid to 
leaide heie sh ill be md he is hereby vested with tull powi i to 
sei/e mil conhsciilc all the whiskey whbh nuy bo intioduied into 
Bald nation except that used at pubhe stinas oi bmu-ht iti by 
the pcimlt ot thi igent oi the piiueipal C'hiets of the (biee 
Distiieba 


Tho Indiana wrere sonietiiues iiiiuliid to mil in the eutoiieiiieiil of 
these laws Thua piovtaionB win sometime-, made whereby tile ludims 
piomlscd to till the about ot violations ol hquoi piolilbltions (Treitj 
ot May 16 1848 with tho Commehe and othei tiibea. Ait 12, 9 Slat 
844) 

In some of the tieaties the Indians promised “to use then beet iffoits 
to piivent tho mti oduetion and use ol aident spiiits in their conntiy ' 
(Tiiaty ot May lt> 18"i4, with tho Saes and Foxes, Ait 10 10 Btat 
1074 ) The Tieaty ot Pobmaiy tl, 1860, with the Menomonee Tube, Ait 
1(2) 11 St it 070, piovided “abut the Mcnomonees wiU snppiess On 
usi ol aideut bpiills imong then people and lealsl, by all prndenl 
mema itb introduction in theh scttleminla 
The Tieaty ot ffebmary 22, 1866, with the Chipptwas, Ait 0, 10 Btat 
1166 piovldes 


1" Tieaty of Septembei 10, 1800, with the Delawans and others, Vrt 
7, 7 SUl 118 

1™ Treaty ol Jnno 26 1704 with the Chuokoe Nation, Art 4, 7 Stat 41 
AiUele 7 of the Tieaty of lannaiy 22, 1866, with the Willamette Indians 
10 Htat 1148, piovided that 


II hci foi bneh time aa ^e Fieaident 

Also see Tieaty of Doeembei 20, 1864, with the Niaqnallys, Art 0, 10 
Stat 1132 

i»Art 7, 12 Btat 1168 
"» Bee Chaptei 14, aeca 1-2 


C COMMERCIAL RELATIONS 

(-'oiiuiiiii 1 il til iliiigs guiti.ilh Immctl the substance ot those 
III iiiis wliiib will* 111)1 spitiflcalh tiealics of peace 

1 fissirjiis of Itiiul — Tliil wliiih the Tudiflus had which the 
Uiiilid Stalls iiiosi di'siitil w'ls, until icij iciontly, land The 
iniiicssol III lU 111 ikiiig was till liisl uielbtiil oi iiiimiiiig liuds 
loi, .IS wi II .IS tioiii, the Iiiili ms The United f9t lies aud the 
Iiith Ills soiiieliuiis iMlimmd I mil,'" mtl 1 ind was sometimw, 
titled lo the slitis“‘ 

The light to p iss thiiniah the Tiidi in teiiilmy iii 1 1 1 1 im pl.ii cs 
w IS siiiuetimis lesi'necl by tbc United St lUs,*"' .is win lights to 
build nulls mil establish iiuis mdliiiys“ oi topiiimt telegiaph 
lilies Ol I iilio ids’® Ol .1 11 imed laitin id to h i\e a light ol wij 
(piovidid ilisi iimiiKiisition is ii.iid) mil nptiims to piiiihase 
iightsotwny’” 

Considei iblc iiow'ei w is otieii given to the Eedi lal (toy euimoiit 
by ptoyisiolis lelatiiig to kind The Tie it y ot August 'i, 1826,”' 
t,i .lilted to tlic United Stntes, the light lo seai ch foi mineials 

M.iny ti colics ompowpied the United States to allot land lo 
Iiiih.iiis,’''’ which, in a few cases was m.ide “exempt fiom taxa- 


Bie Chiptii 16 set 6 Westwood Logal Aspeita of Land Aiquisltion, 
p 2, Indians and the Land, Coni nbutions by the Delegation of the United 
Stitis Fbsl Intu AmeiiP in Conteience on Indian Life, Patrenaro, 
Ml VICO, poMished by OQci of Indian Affairs April 1940 

Fill an example ol ccbsioii by tlie United States to Indians see Tieaty 
ot Siptiniliii 16 1812, with the Wmncbugois, Vit 2 7 btnt 370 Foi 
an ixample ot a rosoiy ition for i tribe of land fiom a cession see Tieaty 
ol beptuiiliei 21, 1612 with the Sacs and So\ Ait 2 7 Kt it 171 Lind 
w is itsei Till lo tho Indians Iniludiny, Ihi i ii,ht to Ii asi salt lands Ihi 
silt n IS not III III sold III 1 hlghpi pilce tli in >7 pci buslitl of 60 pounds 
wiuht othuwisi till Icisi would In foifiilid Tieitv ot Ocbihii 19 
181b with thi Chiikasiiws lit t, 7 St it 102 It ib will settiid that 
..ond title to lands ot in Tiidiiin tube may la -jianteil to Indians by a 
ticity between the ITiiitiil blatea anil thi tiilic without aii act of Cun 
iihM Ol Illy patint fiom the Lvnitiyc aiithoiity of tin United Btalea 
riilMlIinilcanU dispoHcd of by tianty 9 Op V 0 24 (1&67) 

Fximplis ot tieaty pioyisimib on Inud LCbsiima by the Indians to tbc 
Iliutid Stalls will ht found In the Triutv ol tiibust 27 1804 yvltb tlic 
Pinnkt Lows Alt 1 7 W If 81, Jiiaty ot beptcmboi 10, 1809, with tht 
111 Inn HI cs null olhiis Ail 1 7 Stnt IJl, Ticlty of Inly h, 1817, with 
the fhciokus Alt 10, 7 btit 160 

’sriiity of Tuiu 10 1802 with Hu bciuuiH 7 Stnt 70 flinty of 
inly 8 1817 with the CluiokiLS tils 1 mil 2 7 Stilt 16b, Tieaty of 
hiliiniiy 12 lbJ6 with the Cuik N itioii, Ait 2, 7 btat 237 

“’Ticnty ot Miiy 11 17% with Ihi Seven Nations ot Cinnda 7 
St It 66 

“"Tieaty ot August 8 1796 with tin Wyandots and oUicib Ait 1, 7 
Sill 49 On piovisions legaidlng lice uayigatinn foi ill Ihiough unvl 
gallic stieams, see Tioaty of fnly 8 1817, with the Choiokcca Ait 0, 
7 btat 166 

in q<ieatv of Beplembei 20, 1817, with the Wyandots md otbeia. Ait 
It 7 Stnt 100 Also wc Ticitv of November 11 1791, with the Six 
Nitiona Alt 6 , 7 Stat 41 Ticity of Angnst 10, 1826, with the Kinaaa, 
Uts 1 3 and 3, 7 Slat 270 Ait 6 pioyidfd fur compensation tot this 
priyllcgp Tie itv ot August 7 1860 with the Creiks and Bimmolea, Art 
19, 11 btdt 090 

"•Tieaty of July 4, 1800, witli the Delawnies, Ait 13, 14 Stnt 798 
Visa SCO Trinty of June 22, 1816, with the Choctawi and Cliickasawa, 
Vil 18 11 Btat Oil 

'•"Treaty of Jnnnary 22, 1863 with Hie WlUametti a Ait 8 10 Stat 
1143 

““Tieaty of Novcmbei 16 1801 with Uio Poltawatomlea, Ait 6, 12 
Stat 1191 41ao see Treaty ot May 80, 1860, with the Delawares, Art 
1, 12 btnt 1120 

"• With the Chippewoa, Vit 8 7 Stat 290 

'■“Trcaiy of Jnly b 1817, with the Cheiokeea, Ait 8, 7 Stat 160, 
rroaty of Fcbinaiy 27, 1866 with the WInnebagoa, Ait 4, 10 Btnt 1172 , 
Tiealy of Jannniy 81, 1806, wrlth the Wyandota, Alia 8 and 4, 10 Btat 
1160, eonstmed in ffioit v Butndh 32 Fed Gas Ho 0,468 (C C Kan 
1876) Bonethnea a dilleientlatinn was made between fuU bloods and 
halt bloods Tieaty of June 8, 1826, with the Kansas Nation, Art 0, 
7 btat 244 Treaty Btipnlattona apply to half bloods ab woB as full 
blbods, unless otherwise apedally provided 20 Op A 0 742 (1864) 
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INDIVN TREATIBb 


Hon, silu, III foiiiilvno nnlil otliPiwiso pKnnUcl li\ Coii 

KU'.'."'' 'Jlldl \\(ll llM) 111 IIH (lIlU I tApr-. Ot IC'.tlKllM Uuiscs 
siK h IS flu pioniist tliitlliul' liilllit'c iM'ipl (lonilp^^ ile oi 
loitiitini until lit III iwisi pi o\ nil'll In SI ill li i,isl itiiiii, \Mlll lln' 
|ss( 111 111 ( 0111,1 1'ss '' (11 till' ,il mill ^ Id till lluilsldl lid tlSl ll^ 

I iiiiiiilH'i 111 liilii 1 1 Ills 111 I iiiil ii hull ‘shill iiol III li ilili In 
( IMS (il iii\ hiiiil so liiii„ IS siuii 1 mil roiiliiniis tlip luuiiiil} ol 
till s ml Emil ms " ‘ ' 

Till' I'Miiil to vliitli liiili.iii 111 tills iiMilMil iJiiml liml (PS 
SI III Mill loiiii i 1)11111 ipi.il till I III 111 iiiqum 111 stclion 4 of this 

ih Mill i 

J A’imiikI 111 , /i/s III tiiltil hiiiil — IS w i\ 111 sollPiiiiui lilt 

slioi k 1)1 1 111(1 I issKiii till Emil 111 11 ilii's -nt II dill 11 All ii mill'll 

spi ( I il 1 if,lils 111 ( I (Uil 1 Hills such IS till iMlu^ni iiUil ol I ikini, 
hsii III sill mis liiiiileiiiu dll Hu iC'iiMlioii,’ ‘ in "tlii' imlil iit 
III iiliiK dll till ( (ill'll II I iildi 1 11 if'i tlir dihi'i iisii il pill ill i>es ijl 
111 I up nil \ iililil uipiiuil to it'iiioip 1)1 Hip Ihisiiliiil ol the 
triiiiiil Htilis”'" ol to Imiil dll I Hills Kill'll to till ThiJtiil HI ilc's 
01 ' pi ipi til 11 H(,lit oL lisliliic:’ it 1 1 ills' ‘ ‘willionl liiiiili mu oi 

llioh'stdllon, so Idllh <1S tlUl llOlUl HI till lust 1 m )ll III lIlll Hill 
ollu 110 niiiiii Id till iitdiilc Ilf till' TTintiil SI ilis ” m to liiiiil 
Hill iiukc suR 11 on mil d l.mil ’ " 

The ii.ilinc lit Ibi'sc iitlits fniiii t pul of i I ilii ilistussimi of 

II ill il inoiicili ' “ 

1 J‘iiiniinil'> 1111(1 SKKKS h) hih (\ — In piinuiit loi I mils 
ciili'il Hill nil. isioji illi In 11,11 of (oiiiiioiisilidii Idi dllin liiiiilils 
in uuluninftc itnui tin uuniips dime to Tiiili ms, llm P.iloi il (lin 
iiimu'nl issmiii'il ntinsin linmiiil hIiIia itiims to llip Iiiiliiii 
tnbis 'riK'si' oliluatidiis uimlit In iIiscIihskI oitliii In lump 
Slim di iiimmti iiaimwils of moiiPi oi In iidiiiunt in spivuos 
iiud cnuimoililips Tins is tho sirairo not only of llu mlucilP 
IcRnl pioliloms in wliicli liilial fnu(ls“* ini i ipiln iiavinpiils,’'' 
nnd liidnidnal Indian niimi'is” aip imoliod but al o of Hip 
fpili'i il seiiiips uliiih tod 11 (onstiliilp I1 m> iluif fundion of the 
Indian Spiiiu ''' 

”>Ti(iti ntOtloIifi T isin lutnilii r\iiisn« mUnns 111 , ijstu 

1111 ‘^I'p IhiiitPi 11 siP 11 

» Tipiitj ol Tiinuiij 11 isn mill tin tliinilots lit t 10 Stat 
11 W 

' Tioati nt Siptinilipi JO IhlT mlb tlw Wi iiulols and otlnis lit 
11 7 <1Ht 100 

m Tteiilr of Jiini 11 1811 mtli Ni? Pen o Art 1 IJSlitOlT 
KTiint) iilllcloDii 1 1S1J mill llic I'hipiHM is Ail J, 7 S| il noi 
'■“lii'aty of Tuiio 10 lUO mill OliipiK mil TiiIk Ait I 7 SI it JOO 
Also bOo liPity of Tiini 0 isn mill tin' AV ill i Willis Cniisis mil 
Timilllla TiihOh 12 btit 010 disi ussod In Mpmo Hnl I U Tniip 11 
1017 Also ste Cluiitor 11 kk' J1 
)■ Tientj of AuRuit j 1716 mill llio AAi imlots md iithiis Ail 7 7 


iru'iiiiLiillA spiiiios of mums kinds licit piimdcd foi in 
111 iliis Anioiic llip Hliili s Lummoiili s]iKihed in lioilics wiu 
tlnisp iiliuh iPiiiL'spiitKl IliL tUac'ioniis liplivcin the iiliile and 
Hip Iiidnii null/ ilioiis— i. ittlc, liORs, noh. sicci, wigoiis, plows, 
mil (iHiii liimm-, tools The imi]iost' oi iiviliziiic, Hie ImU.ms 
1 ippmnLiiitlicilioiK olcoods iiid civil es wlneli llip I ulie will 
iiiiiii ' Siiib soil 11 IS lilt hull d till pioiidins ot “one gust niill 
.111(1 OIK SIM null one bl uksmiHi and one RunsniiHi 

aid ' ‘ ' siuU miplemiuls ol igiunltnie .is 

Hie iiioiiti .meiil inn Hunk iilii.sua ’ Hid “one hmidu'd mil 
si\H bushels oi s lit" Hiiiii.ilh liimuig HiLiisils iitIU.Iiliik 

Mils Al o till 11 slulllio luiiiisliid llii li'llcimiiB iitiilis imiin 
oiii imiidi.d bliiiKils lo luli m iiuoi mIio imiciitis i lUli 
mimids, Mlnois ind inimnnitinn One tlionsind uvs pli)n-,lis, 


Alticli'4ui tho i'll in ol Filiiuiiy b, 18'1, Mill) tin Mi nniiiuni e N ilion 
7 Stilt oJJ pimidis 

* ' I Till iliovi Hsiii ilinu 1 ) 1111 . mull lo tin Mciiomoin i 

ludiins lot till iiuiposi ol lu inin., Ihi'in Horn llnii M indiiimi 
liilnts bl ill iiliiui, till in Id ii)niloitnl)li biimis tin ru'iiliiil 
of lilt Doited Stnes IS i milk ol ilfittion toi Ins tbililiin ol 
till Minomoiiti tilbe will innsi lo lit iraiilinid tivo luniiis ol 
istibbsbid iliiiictti lin tyiitili^ IndustY ^jinil 

iluiolnoni'i'^ Indnns* in tin iiiUiiillon ol tliiii 1 iiins mil to 
msliiicl tliiii ihikhtii in Ibp bnsiniss mil otiupilion ol faiiniiik 
Al o flip linilli's sbill ho iuiiilo\iil oL liki .oiid ibiiitttl Ini 
Ihi pniposi of II itbiiift umna alLiioimmi'i' Monipu id Ibi biisini s 
ot usilul lioiisuiiUii diiiiu. iiKiiodol Uniiiis — Ibi ininiil 
(oinpinsitioii illonid lo Ihi lirmiis sluU iio( imuiI hii bundml 
dolliHH md Ihil nt Ibi b in ili s Ibiii biiudiid doll us And 
till Dmtid Slitf will tiust to bt utiK'd hniisis suited In 
lliiu tondilion on slid Iinds is sniin is tin Indliiiis um In 
oiuipi tluin lui iiliitli Ion tlioiisiiid dollim bill bi iiipiopii 
ited , ilso hnusis loi tin liimiis ioi wblob tbiit tliuus md 
dolliis sbill l)p appinpimtoil to In i\pcudid iiiiilii tin dim 
(ion of tUi Secit'liiy ot AVii AVlionoipi tlii> Mtiinmoiioi'i tlins 
‘iMIo lIiiii linds Iboy shill bt siippliiil wilb iisi lul bouse 
bold iilKlos hoists ions bog ami shiop J iimina iitiusils 
md othM iitidos of husbiindiv uiitssiuy to Ihtii oomtoil In 
tbo vilni ol sli tlinusinil doll us lud they dcsiia that aoiuo 
siiUiibli doiitc miy bo l.unpod upon huiIi iiliolis (o pitsiiii 
thim tiom sill nr butci to evil rbsposed while persons uom 
ol whitb iioi my otbi i utulis with wbiili iht DmUd Stilis 
mny nt im iimi tiuiilsh thorn slnll bo linblt to snle ni hr 
dis|>o 111 of 01 Iiuiaiiuid lutbnut piiniissiiin iil tin ngpnl 
Thr nbolo to bo undoi the immorii ito one nt tbo fiimois cm 
ploMil to iimim inions slid Iiidi ins but siibliit to tbt gi n 
oial (ontioul oi tho Dinted States' Indiin Agent at Oieon Bis 
nitmg uiidii till Sioitluij ol W u Tbo Dmtod btitis will 
iieot I Bilst and siw null on Fo\ iivoi tni thi bonotll ill Ibi 
Uoiiomnnee Indiiins nnd tmplos i kooil milln, siiblott to the 
diioctioii ol till URont whose business It 'hill In to grind ibe 
Uiiin iiquiiid loi (In usr ot tin btinomonii Indians iind siw 
tbo lumbei nicessuy toi builibiia on thou linds ns also lo in 
stiiicl suih youn" men nt tin khnomonoi nilion, is dosui to 
and toiiyi mentl) cm bi instiucloil lu the tindi of i millii 
The oMKmsos of iicctlng snob mills ind i boiisi foi tbo miller 
to lesmo in, slnll not ixriid si\ (housand dolliis md Uu nmniat 
couiiitnbaUon ol Hie mlllii slnll bo sK Inindml dnllais in con 
tinno loi tin stni And it Iho mills so oiictid by tin Diiitid 
Stilts can saw moio Inmliei oi giintl moio ciniii thin is icqiund 
foi Uio ptopoi use of Rinl Monomonio [ndnns the pioiitds of 
such miUuig slnll bo miiilitd to tbt pismoul of other tspinsis 
octaiiing In tin Qiiou (ny ic,oiic}, nndoi Ibi iliiicliun oC Ibr 


Al t 1 7 SI It JOl 

K S(e Cbiptii 11 see 21 Sio also lb iptei 11 set 7 
)•> Sro Clnptu 16 sics 2J Jl J4, Chapter 0 set ti 
fill/ And Si 0 Chaptoi 10 eece 4, 6 
« fill/ 

«*Sii Chaptii 12 Tho iinpablUtaod Tieitj of Apill 2 1 170J with tbi 
Flyt Natiims (AicbisisNo 11) piuMdeil 

TIIB DNIII. H SrATHS in oiUoi to promote the bappinosh ol 
till b\e nations of Indlins will i iiisi to bo oxpinilril nmmilly llio 
iinioiinl 01 one thimsiuil live hnadiod dnlliis m puiilinsInK Im 
thim tlotldiig apmoitli' mimils md unplimonls of liusbmiliy 
md tni intmirmiiig nsolul ailifltoib to iisidc in thou mIIukis 
T ilt Tuntj of St ptombu J7, 1810, vitb Uio Choctaw Unllon, 7 Si U 811, 
prOMdtd 

* Tin D S ir ’ ■ - - - - - 


The Dnlkd Slates boiibs ignts to fninisli annuilly to tho 
Indlins the phisitinn toithois cupontoi miUoi ensinou 
fiimoi, md blioksmlths is boiom tontompliltd ind tbit such 
ipprnpinlions siuii in. made finm timi to timi mi tho ostiinitof, 
ot the Sccietaiy of tb, Intoiioi as will bo siifflinnt to employ 
surh poisons (1’ 040 ) 

See also Chiptoi 16 sec 28A fn 608 

Alt 4 of Tieaty of Otiobu Jl 1120 7 Stil 10<), SOI (Miami) 
Sio ilso Vet of Mny 1 1811 Ait 1 21 Sill 111, 114 (i onci mini, um? of 
sunn duo to Indians of the Blntkfoot Fmt rock and Foil Belknap Besoi 
iiUons) cr Art of Apill 80, 1818 wi 17 2(5 Stat 14 100 (Siouy) 
Tbo Snutluin Dies wrio intitlod to itriho annuities in Ihi foim of 
shoip Art of Febiuan JO, 1801, sec 1 28 11 it 677 078 
iwOf Tioity of beptimboi 24, 1817, yyilb tho Piwnec, Ait 4, 11 
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smith uul such 'it-i k iiltin il issisl.iiits is the IMoiidcnl iui\ 
(Icim holts hoisus, iH.io£,ncs nid iiioM 

.lous , 1 illi s gii.’s imiiHiiiifion eh in fomiuiis ihon iox hoiuis 
kU hi Iiiih ms Mho mwi khioiuI, "" to i iih n iiiioi icinouiit,, 
"a bl inki I Ki'llh iillo gun, Imlkl moulds lud luigipi , md iiu 
innmliou snlhiioul loi himtiiig uul dohnet toi oiK-ioii,’ plus 
com,'"' 201) citth 201) hogs, pins 2,000 iionnds o£ non, 1,000 
pounds ot stPPl ind 1 000 pounds ol; lob icco iimnilli, md Iht is 
sislinco ni liboipis," tlio iiaimcut oi nniniilios iii the loim ol 
money, mi ich iiidi ,e, piovisions, oi domestu imin ils, il Ihi oii 
tion ot the Indians , " ' the building ol hon es ioi ehii Is , nulls 
and milleis loi a pciiod oi 3 ^pn^s,“ anmiiliL"- and iniiiiM loi 
the lepnii ot null md s(hoo]honsc,““ the building ol i ihiiuli 
,ind nil alloy mcr £oi a (J itholie piiest'"' 

Tlio United Slilcs igiurd m tioitie' yith most o( (lu lubes 
to pay anuuitic. in i iiious toims loi odncilion, hi iiI smiths, 
faimois, liboieis milleis, nulln lights, non, coil, steel, silt 
.lu leultuiil impkmi'nts toliirio, md li inspoitiilion 
Miin ticiliPs contiiiKil cl msc-' pioiidiug lot .iddilumil .in 
miities,*'" 01 Ini the coininnt ition oi imnixlios, " oi Xoi pusciils 
and annuities, md goods, “ i itious, “ and rlolhmg 
By tioaties, Uie United Sides also agiccd lO luilw piMiuiits 
to cniblo Uie nisuis nt .i Inbil coips ot light hoisc ," to jii\ 
1 state loi a balance duo by a lube , “* to imnide moiici loi iiooi 
Indians,-" to p.iy demands foi slues md olhei pioiieih .illegid 


” Ticnh ot Scpteiiilui 21 ISlO ivitli tin fluppiMis Vil S 7 Slit 
20 1 

’'"Tuill ol Tull 0 ISIO Midi tllO Rukipwis lit S 7 Sill JOO 
I’TiiUi ol OclolMi . ISIS Mill! 111! inliMiii All 1 7 Silt IsS 
'""Tuntj of Tilly S 1S17, yitli tin DiPiolPf Ail 0 7 St it Til) 
Jsaipaly ot Oitiilui IS 1820 -wKli llio Ohoclaiys lit 7 Slit ^10 
>' TiPiLi ot Octoliei 2 t&2(i Mitli till Mnim Ail i 7 SI u JOO 

’« licat} 01 Juni 2 1H23 witli Hit 0 i„is, Vil J 7 Slil 2-10 
"'Tiiilyiil Tiinp 2 ISJT lyilli the Osuts All 1 7 Islil 210 Also 
su Tn. ily III NoyiraliPi 10 1S08 yitli tlip Ofi'ig Ail ) 7 Stal 107 
11 TicHi ot IXtpiiilui 2 1704 yilb Hip Oiliiills uid othpis. Alts 2 
and 3 7 6tit 47 Cl Tailj of rininij 7, 1800 nilh Hu t’baoKiPS 
\it 2 7 St It 101 

i"»Tii 1 I of Tune- lS-4 wiHi HiLMiimis Ail Id 10 Slit 1001 
« TuiH of Vugnst IS ISOS tv Hi Hip Kiskiskn Ait J 7 HI it 78 
“"Pppls ot (omiiiitlPts No m 2Sd Cout 1st si s Mn 20 1984 
\ol IV (pp 08 GO) li ts Ibisi is tbi most luipoitiiit Init (•■utiins 
itfiicnoos to oHipi tipis liur iiimplis stp Titati ul NomiuImi 17 
1807, with thp OttoMiis aud otbpis Ait 2 7 Slit 100 lieitj ot 
August 0 1820, mill thp OiipiKUv is, lit 8, 7 filal 200 Titnty oj Tiinr 
0,1803 with the Willi 17111 IS md olhpis, Vil 4 12 btit OlO Tiiull 
of Apid to 1838 with thi 1 melon Hioui, Alt J, 11 Mil 74) Somi, 
liPilies piohilnted flip usi ol uiiimlios toi Ihi piyiiiiiil ol dtlils of 
inihviduHs lioali of Noumlipi 18 1804 with thp Oust ij md othpis 
Alt 7, 10 snt 1122, Tieaty of Nonmliii 20 1834 with thi ITiiipoiiis 
and othois Ait 7 10 9tat 1123 

><»lhp Tieity of Dtceinh. i 10 1803, with tbt PUnkjsbiw , Ait 1 7 
Slat 100 piOTidPd for nimuitu s and uidid Ibit Mb*. TJnitid HI iti mu 
nt inj limt tbii sh Ul Ihinh piopei diiuli tlu sold innully nmoii st llu 
individuals of the snd tuhp” Also sti Tieity ot August U I80J with 
tho KaekaekmR Ait 8, 7 fetal 78 

« Trtali of Noyomhoi 17, ISOT, with Iho Olloways and othiis \it 8 
7 Stat 100 

Treaty of Noiimhii 11, 1704 with the Siv Nitlons Alt 0, 7 St it 
44 Also see Troaly of Match 24, 1882, with Hu Cieik Vit 11 7 fetal 
800 

“ Tienty of Januiiy 21 1783 with the Wiandots and otbeis All 10, 
7 Stat 10, Tieaty of Tune 2b, 1794 with tho ChciokiLs, \it J 7 St it 
43 , Treaty of Dccombei 20 1883 with Iho Oheiokpee, Ail 18, 7 Otal 478 
au Tieaty of Decembei 21 1800, wilh thf Molds Ail 0 12 Stat OSl 
« Tieaty of May 7, 18t>8 with the Ci own. Art 0 13 Stat 049 Also 
aee Tieaty of May 10, 1808, mlh the Clieyonnes md otUere, Ait 6, 15 
Stat 030 Foi some other types of pioiisions lolaling to annuibea see 
Tieaty of Toly 1 1833, with the Caddo N ition and tlie State ot Lomsiana 
Alt 4, 7 Stat 470 , Tieaty ol Novembei 23, 1888, with Iho Cieeka, Ait 0, 
7 Stat 074 

“■ Treaty of Octobei 18, 1820 with the ChoolaWh, Ait 18 7 Stat 210 
“•Tieaty ol January 8, 1821, with the Creeks, Ail 4, 7 Slat 210 
■w Treaty ol October 29, 1820, with the Mnunis, Art 0, T Stat 900 


111 line bcLii siiihii Jiy Hie Tnih ms lo jniy ileJils oi nlbti 
obligations owed by Iht niluiii to jin the Indims toi land 
ttdid to .1 still , Jiia (vpeiisi's niiiiiitil bj tho s ichim and 
hi idineii iii itteiiihiig lo Inliil liiisiiii ss foi " yi ii ‘to 

iiiilommla the nidiiidn its of the Chi inkci iiiHoutiu lossiis sus 
t nurd hv llieiu in cinisiipiiiue ot lh(> much ol the milili.a .iiid 
iithei tionps in Hu si'iiue ol the TJuiUd Sf.itcs thiiiugh Lhxt 
nilnin ■ ” ' 

D JURLSDICnON 

1 f'l imiiinl juiisihiliiin — M my ti i Hies ile il m itU the difiif ult 
piiIilKal pidbUms ii tiled hj oJltnses ot Iiidniiis dg.iiiisL whiles 
III whites ig.iiusl IniJi ms 

Home ol the c nlusl lieitus adopt the lulo usual m lieiliis 
I'llTVitii erpi ils kites cinumitting ntfensos within Hie Indi m 
loniilia iguiisl Iiuhiiiliw-, m suhji cted to pumsluui ul liy Iho 
Iiulnm tube, lust .as Iiuhiiis t omiiiit ting otfcii'-es ig iinsl st.itc 
Ol feiknl 1.1WS outside the Indian couutiy aie siibltcLcd to 
IJUmshniPiil by stile oi ledeial rouits 

A nuinbei of tie Hies idopt a moilihed inle, suniLai to Ih.al 
foniiil 111 tie ilios lietyycui the United Sl.ites uid y uious Oneiit.il 
iiHioiis-" yyhoicby the United Sl.ites is gauiited juiisdicUim 
Dll 1 Its (ifi/cns Ul the Indian connliy, to puiiwh them tui ottmscs 
they may eouamil, uid the Indi in tube undeit.ikes to delnci 
snih offeiidois to agents of thi Fcdeial (4oy eminent 

Ifni illy, n numhri of lieaties eonfei upon the Fetlenl Goyein 
mi 111 nilhoiilv to punish Iniliuis who comunl otteiiscs aguusi 
lion Iiidi uis oycu within the Indian eountiy 

Not until ,01110 time itlei the tiid of the lit ily miking peiiod 
dill till Ftdfa.il Ooyemmeut lake the ultimate step ol assoitma 
liui.iluliou oyei otfenscs committed by Indians iguusi liidiiini 
wilhiu the Indian rouutiy ” 

2 Cull ]ini\iiihon — ^klost ticaties contain no o-vpioks pio 
yisioiis on civil luiisdiitiou and tlicictoie, by implicatiou, con 
him the lule lint tiib.d l.iw govoins the inembeio ol the Luba 
wilhiu tho Indi.m cimiitiy, lo the evchasiou of state law”’ 

A few tieaties, lioweyei, make eiplicit and emphatic the 
issiiiouce tint state l.iws yyiU not be .ippliod to tho Indians 
These clauses ,uc iisu lUy found in tioaties with tubes th it h iia 
hid sad eypcnciices with slate luiisdictioii, and the mtensitj 
ot Tiulinn lecliiig on the suliiect is sometimes leflccted m the 
language ol the tieaty Thus the pmpose ol tht Tieaty of Miy 
0, 1828, with the Cheiokce Nation “ is staled to be Ihc secuimg 
lo the Chriokces nngiating westwaid oi 

■ <■ « IK I iiiiinent home, ind whuh shill, uudei the 

most solciiiu guii.uitec ol the United States, be, and le 
mam, then s foi eiei — a home th it shall ncyei, m all futnic 
time, bo emb.iiidsscd liy baying es-tenUed mound it the 


"’ll! Ky of Miy 0 1892, with Hu fkmiiinlcs. Ait 0 7 Stat 869 
“'Tieaty of Novtnib i ID 1808, with tbi Gauges, Alt 4, 7 Stat 107 
-'“Tiiaty otMiich 22 1810 wiHi tbi Chtinkics, Vit 2 7 btit 118 
-"'ill Ily of Noyrnihei 21 1819 wiHi the Stoikbuage Indians Ait 18 
0 Stit 033 

-i-TitdU of Muicb 22, 1810 with the CTuiokeia Vit 3, 7 Stat 130 
»'See ChuiUi 1 see 3 fn 48 

See f V, All 21 of Treaty ol luly 1, 1844 with Cbinv 8 Stnl 302, 

300 

»“Sco 0 a, Alt 0 ot Tieitj of AiigUft 21 1819, with the Qnapaw 
liiliG 7 Stat 176 177 Cf Tnatj ot kfiv 13 1S4I) with thi Comanches 
and otheis Vit 12, 0 Stit 844 pioviding that any pcison mtroduemg 
mtoxicatiiir' liquoia among tbck, Indi ms “shall lx punished according 
to the laws of the United BlntCb ’’ 

»“ bet 0 p All 0 of Treaty of Tnnnaiy 21, 1793, with the Wlnndots 
and otheis, 7 fetnt 10 17 , Ail 0 of Tieatj nf Noi ember 28 1783, with 
the Cbeiokce 7 Stat 18 
ar' See Clwptei 7, see 0 , Chaptei 18 
•“ Bee Chaptci 7, sera 1, 2 

»"7 Stat 311 local a Art 0 of Oheaty of Itew Kebcila Decembei 28, 
1633, with the Cheiokee Tithe, T Stat 478 



46 


USTDIAig THBATllift 


urns ni ulicLrt (IM‘I 11 tli(i 3uuscli<fioii ol i Toiiilon in 
Htitt, nui bL ini'-sicl upon 1 )\ tUo oxli'ii'.lini lu IU 3 13 
<)t iii\ ol II10 limits ol aiij cMsUiiR aVinloM m. 

\,iinms otlKi tiiMlK's iiiiil.iiiua siimlii iilciliiti ' 
ticities uinl.iiiioil siiwilic «ii 11 intits .iKiiiisI 1 ixiition ^ 

E CONTKOL OF TR1B4L AFF URS 

Fiom t 77 (. to 38 W 310 hurt 110 tn it\ pioMMim aOulIi liiuiK 
Hie poAieis o£ sill gimumiiiil of iin liibt mill ii'simiI lu llio 
intiin.il lU.iiis ol IlK tnlie \11 liiiiitatiuns iipini ti ih il powi i , 
rtiiiing this pLiiod, < 111 * 111 some w n iiliUd lo intinonisi iMlli 
lumludiuis Each llu spoi irtn limn inoMsions inllioii/iiig 
.illotmeiit of liilwl land iitlioi list, ns lutl of Ilio fieilv itsilt, 
till mrtiMrtiKils, 01 define Hie cliss of inrtniduils, wlm me to 
lorcivp allofinents, 01 inoiidi ioi the issHcinie ot iialeiil'' In 
till inlhiujtien of the tube ** 

In the w.iku of the Wii A\itli Momlo, sinml tu ilns Miie 
iinixisirt npou tubes of Hu* iioTih .lainuert tiuilou 111 wliiih 
Ibo loiiR I'st iblislieil rti^tiiii tioii betwun mttin.il mil evliiinl 
nfCiits of Hu* tiilxs u IS ilimilonid inrt Hu iiiUuiil .itf 111s ol 
Hie tiilies neie rtiiliieil siibietl to ltdei il coiitiol 

The lanRiinge i out lined m tin 'lit it a ol bipleiiiliii lsi<> 
with the NiAino ‘ Aihiulil 1 h it tiibi igieert tint Hie Uiiitert 
StitLS 'Mull, it Its I iibi'sl touAiiuuico, desiMiile. setUe, nirt 
adjust thou teiutoii.il bouiidaucs, lud piss md eMinte 111 Hu 11 
teuitniv siiih 1,iaas is ni.iA hi deeinwl (oiiduiise to the pios 
liciilv null liappmess of slid ludi.ms" ' is sAiiiiilomilii lalhei 
than legnllA luipoitaiit It sauiIhiIi/is i toiideniA to disiesml 
the nntionnl clicunetoi of the Indi m tubes i (endcniA tint avis 
poihaps ntliunlnteil bv the loose oisaiuvntion uid bukAAnil 
tultuie of the Soiithwostei 11 iiomnihc tubes 


'•See I tt Alt 11 of thi Tienty ol Miu.li 24 18o2 with tbi t’lnk 
Tribe T Stat 8W), dfaS, Ail 11 of the Tiealy nt Toly 20 1811 Avllh the 
Wyindotn Smeias and ahnAAiiees, 7 Slat I'll, I'l 

“ipoi ezainplp Tiuilj ot fuptemlm 20, 1817, Auth tbi WviiuIoIb 
and otheH Art 16 7 Stat IfiO 166 

"Tioatj of AuMial *> 1811 Ailth Clock Nation 7 btit l.’O , 'lienty 
Ilf faeptomber 20 1817, AAith the Wvanilot, bencca, Diliiware, and olliir 
tribeB, 7 Stat 100 

"OTreatv ofNoAcnibei 8 1638 Autli tlit Miann Tiilx 7 btat lOT Vnil 
Lf Act ot March 8 1880 n Stnl dlO (Biotbi ttoAvn) pioAldliiK foi illol 
ment by chiefs of tilbo, who auc to obseiAO ‘ the eslabng Ioavb costiims, 
naagis or agreements of said tube ’ Iceofif Acl ol Maieh d 1848 6 
St It 646 (Slockbndfct) 

■« 0 Stat 074 

“Jftuf Art 0 Iccoid Ail 7 of 'In itv of Deeiinhci dO 1840 aith 
the Utah Indians 0 Stal 084 


\ veil I ilii, 111 IS'iO, bigiu a senes iil lieilies ht aaIiuIi a 111 
[mis tubes imdiilook lo ibindon then tiibil eA^isleuic 

In Ib-Sl, 1 mwbic-idlh of aiithoiily a\ isconteued upon the es 
iiiliAi* 1)1 mill ol (he Pedei il (JoAcinment by such clauses as the 


tolloAA mg 

Rules and legiil ilions lo piotccl Hie lights of 
itid piopeilA iminig Hie lurtnns, paitios ot Ihis lieatA, 
mil uliiiltd to then coiulilion unit wiuts, mni be pii 
siubed iiid ciiloiccd in snih mnnnoi as the Piesideut 01 
Hie Coiigiess of the Dinted Btites, iiom tiuio to tune, sb ill 
dueif 


'1 Ills jnoA moil, taken lioni Ihc'Tieatv of Inly 23 , 1861 , AVith tlie 
Sii see loan (Sisselou) and W ij piA loan (Waliin'lon) hinn\, 
AAas copied bodily ui seieial 1 itoi tieaties-* 

The most inipoitant bioach in the scope of tubal sell goAein 
meiil made by tieaty was made in 1854 and theieaftei, by those 
He ities which conteiied upon the Piosident poAAei to allot tiibnl 
I mils to individual Inch ms “ 

Uoiig with this eiicio icluiieut upon the powei s of the tubes to 
ippoitimi lights m tiibil land among the membeis of Iho tube, 
I line (.imc othci CA-tensioiis of fedeial authoutv ovei the 
Iniiilliug and distubution ol tubal funds and othei inoiilenlal 
mitleis •" 

'I’lit f'lAil Wai bionglil new lucasious foi the use of feiloial 
piiwei 111 tubal ilUiiis as a lesuK ol eoiillicls between difCeieut 
I iilioiis of a tube Tlie Tieaty of 7mio It, 1806, piovuled foi ‘‘a 
Ciiiei il ininestA ol ill past oUciices against the liwb of the 
ITmltd Bkites, coniinitted bi any inembei ot the Oieok Nition 
.ind “in imnestv foi nil past otlcnces against then 
goAiinment, * " * ” “ 

Thus duiing the last decade 01 so ot the tieaty making peuod, 
ihe basis upon which lieaties had been made was giadually 
imdtiinnittl by 'uccessiie siieeiflc enoioaclmiontfc upon iho 
mtoiioim of vaumis tubes 


-‘Tienty of Apiil I, 1860, with thi Wi ludol IndlaiiM O &tnt 087 
Anil 91 c fhiplrt 14, sec 2 
- 10 Stat 040, 060 

'B or Tieaty of Vnguul 6, 1861 with tho Med ny wa kau tuiu etc 
Sioux, 10 Stal 064 

oSie Tieaty of Maicb 16, 1864, Avllh Uie Ottoe and Missouua Indiana 
10 Stat 1028 and Tiiaty of March 16, 1804, with the Orndbi Tilbe 10 
slat 1041, diacuEioed in tec 40, in/ia 

"hccsic SB(6) iiep/o 

s Vil 1, 14 Stit 786 Also act Cluptir 8 hti 11 Also see Ihi 
pie Civil Wai TieatA ol August 0, 1846, with the Cherokee Nation, 
Tieaty Pnity" and "Old botUers ’ Ait 2 0 St it 871, wheicby the 
Chpiokec Nation deci ucd i general amnesly foi all past olTeiiBUi nftei a 
oeiiiKl ot ayjl etilfe md agreed lo i bill of righta 


SECTION 4, A HISTORY OF INDIAN TREATIES 


A PRE REVOLUTIONARY PRECEDENTS 1682-1776 
Fiisl nieiitinii ol the iieiessity of a ciAihzed nation liealiug 
with the Indian tubes lo siune Indian consent lo lesbions of 
l.md Ol changes of iwhtical status *- was mide in 1632 by Finn 
ciMsus de Viotoua,” who bid been invited by the Bmpeioi of 
Spam to adAiae on the lights ot Spam in the New Woild 
Aftei consldeiiug In detail the aignment th.it baibaiiany lould 
not own land by leTson of the sm of unbellet 01 olhei mnital sin, 
Ol by leason of "unsonndnesi. ot mmd,’ I ictoiia leached the con- 
clusion that 

* * * the aboiigines m question weie tine owneib, be- 
foie the Spnmaids came among them, both from the piibhc 
ind the pi Ivate point of view “* 


Victoria, Do Indu et De Jure Belli HelecUone* (Tianv by John 
I’aivley Bate, 1017), 1867, sec 2, titles 0, 7 
'"/hid, Inlioductlon (Nys), p 71 
"‘/hid, set 1, title 24, p 128 


Smee Uie Indians weie hue oavucis, Victoiia held, discoyeij 
lould convey no title upon the Spaniaids, for title bv discoveiy 
can be jushfied only wheie piopeity is owneiless"* Nor could 
rtpam&h htle lo Indian lands be vahdiy based upon the divuic 
) ighls of the Empeioi 01 the Pope,*® 01 upon the uubehef 01 sin- 
julncss of the aboiignies®' Thus, Victoiia concluded, even the 
Pope bad no light to paihtion the piopeity of the Indians, and 
in the absence ot a just wai only the vnlmilaiy consent of the 
.iboiiginea could lushfy the anne-vation of their teiiitorv *" No 
’eas than tlieu pio/ieity, the government of the aboiigmes was 
entitled to lespecl by the Rpanuiids, accoiding to tbo view of 
Victoiu So long as the Indians lespected the iiatuial lights of 
Mpanwids, lecogoizod by the law of nations, to tiavel in their 


'«/6«d, sec 2, p 189 
*md, sec 2, titles 1-6 
■"Ihid, sec 2. tHJes 8-16 
•»n0 
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IciiKls iiirt (o soiomu, U idL, .mil iklcuil tluui iijils ilitn iii, llic 
Rinniurts conid not ^ iv ,i jiisl ^\.ii ibHiwl Iiidwns, " mil 
lliPieloie coukl not d uni .lu^ ii^^hls b^ coiiiiiii'jl In tint siln.i 
lion, koneici, -.oMicign iiimii oioi (liL Incli iiis nnf,hl 1 )l i'iihliI 
tliioiiAli tlic consent ot the Iiidiiiis themsolMs 

Allot hci possible title IS In tine inrt loluiit ii\ ihoiie, is 
if the Inch iiis, iw.iie .dike ot the iiiiideiit .idmiuisli ifiou 
and the humanity ot the Siiaiuaids, ^vcie of thin own 
motion, both iiileis and mind, to nccopt the King of Siwiu 
as then soieieigii This eoiild be done and noiild be .1 
lawlul title, by the liw iiitiu'il too, sieiui, thil i HI ilc 
e in appoint any one it will to be its loid, md lieietm the 
consent of ill is not uecessaiv, but the const 11I ot llio 
mnoiity suffices Foi as I hue iiguod ekinheic, ui 
inatteis touching the good of the btatc the decisions ot 
the majoiity huid cieu when the lost ue of <1 contini 
luind, flthciwise naught could be done loi the nclliic ot 
the Htite, it being chlhcull to get all of the sane was of 
thinking ^.ccoidiiigh, it the mijoiitj ot am citi 01 
inoiinci neie Cliiisti ms .md they, 111 the uiteicsls ot the 
Jadli and toi the common wc il would h ne a iiunee who 
w is a Ohnstnii, I think Ih.it they could elect him cieii 
against (he washes ot the othcis .ind i\eii if it me ml (ho 
Kpudiatioii oi otlioi unlielitiing xuUis, and I Osscil (hit 
thei (ould i boose .1 piiiico not oiih £01 themsclics but lot 
the whole M lie lust ns the Fi inks toi the good ot then 
Htalo ill uigi d then sovtieigns iiul, ck posing Cliildi iic put 
Pepm, the lathei oJ Ch iilemagni., iii his pluc, i tliinge 
uliiih was nppiotod by Pope Z.ichatii. Tins, (htu, cui 
be put foiwaid as ,1 si\th title-*" 

The Mnipciois ot ,S|nin md (liiii suboiduiitc idiiiiiiistiatois, 
like in iny ible .idmimsti itois sum, did not eonsislciitlv tun 
out Pi i Victoii.i’s leg il idMci Tim did howtvt 1 , .idopt ui m\ 
l.aws nud issue mini iliiitcis leco^ni/uig .md “iiii.intcoiiig the 
lights ol ludi m comiuumtic<s, *‘ md (he theon oi Iiidiiii title 
pul foiw ud bs A If I 01 m c luie to bi .jcuti illy utepted by wiitci s 
on luteinatioiial i iw ot (be sl^ teciitli, scvoiitceutb, md eighteenth 
coutni les who woie cited <is luthonlies in e.iily ledci il litigitioii 
on Indian piopcity lights-* 

The idea that 1 uid should bo acqnucd fiom Iiidi.ms by tieaty 
iiiiohcd tUice issumplious (11 That both yailies to tin lieity 
III soseioign powpts, (21 lliil the Indum lube has a ti.mstci 
able title, of some soil, to (be laud m iiuosUou, and (I) tbit the 
acciiiisitiun of Indian lands could not s,itul\ be left to mdiaidu il 
colonists but must be (oiitiollcd is a guaeiumiiit.il monopoly 
Tliese tliiee piiiiiipks aie embodied in the “New Pioject oi 
Fioedoms .and Exemptions, ’ diatted ibuni 1030 toi the giiu' mcc 
of oSacials ot the Dutch West India C!o , which duel axes 

The Palioons oi New Nefheiland, shall lie hound to pni 
chase tioni the Loids S.ichems m Now Netlieiland, the soal 
whole they piopose to plant then OoloniCN and shall 
acquue such light tlieieunto as they will agiee foi with 
the said Sachems 

The Dutch Yiewpoint was sliaied by some of the eailv Biigbsh 
settleis In the spimg ot 1016, Roger Williams, who insisted 
that the light ot the iiatixes to the soil could not be ibiogatcd 
by an English patent, tuunded the Rhode Island Pbrnt itious ■"* 
This was the tciiitoiy inluibited by the Nai lagaiibctts and toi 
which Williams had tiealed 


»maj BBC 3, title 1. ot 809 
«» nid J aec 8, HUe 16, p 189 
“ Sue Chaptei 20, soc 1 

yictoil'i, au])ia, Inboductwn (Nys) See also Vattel, Le Dioit de* 
Gens, vol 1, bk 1, c 18, sec 209, and otbei antboilHea cited by conniiil 
for both paitios In Johnaon, v Utltnoah 8 WTiesl 913 (1823) And «iee 
Chaptei IB, sec 4 

J B Brodhead, Docnmcnls Belatlve to the Colonial Hi"toiy of Iho 
State of New Yoik (noUand Doenments n. Wo 27) (1835, O’Cillaahan 
ed ), aol 1, p 90 

•“Kinney, A Conttnent Xroet — A Clvllumtlon Won (198T) pp tl-12 


Fiom lime to (mu othii Butish colimies bcc ime paities to 
III <1 tics with the Iiidiius * Un mlh(iii/i d tic.iting toi the pui 
cli ISC ot iiidiiii 1 md In mdiMilnil loloiiisis wis pioliibitecl 
ill Rlimle Jsl md l^ i iila is Kijl '* the muldli' ol (ho 
1 ighteeiith ccnlma, eight utlm cobinies li id laws ioibiddmg such 
piaiclii'i unless i]i]iiiiaul ha llii omistiluted 'xaithoiitios “ The 
clleit ol sncli 1 iws w is to eliuini itc coiilluls ot land titles that 
ollu iwisL icsiiUnl liom OM ilippmg gi mis ba individu il Tndiaufa 
01 (iibis, toiiiiilLit the Indiiiis, in some me isuie, against li.iud, 
met to reiitci 111 tlie coluiii.il gineinments 1 a iliiable monoiioly 
liilh the oulbic ik ui tbc Fieiuli and ludi.m Wn thi piublom 
ut dealing witli tin iiilnes wliiili hid been kft liigila to the 
iiidiMdnal colonies w is lompoi iiily ii'lmncd (0 the conliol ot the 
iiiothci coimtia " l-ixtei, lu.ities with the Indi.ms weie igoin 
111 goti ited by the < olouies *" 

Ou sp\ci il cicc isioiis (he Ciowu indicated its heliet 111 the 
saiictita ot lieala oblig.itions*" Some of the tioaties eontaiucd 
dcfimte sUpiilalions ieg.ii cling land tenuie “ 


B THE REVOLUTIONARY WAR AND THE PEACE 
177fa-8d 

Fiom till lust (Ins ut the oigamziliun of the ConliuLul.il 
(Jougiess giPit sohtitiifle loi the uatiios wis evidouccd The 
(’ungu'ss pkilgid itself to uiinsual raei lions in socuung .and 
pi c suaing the tiicndsliip ol the Indian natiun'« * Fust fiuit of 
this ifloit at IS the lieata ol till mcc with (he Dcliwaic Ii’di ms 
of Boplcinbei 17, 1778 * Its pioaisious aie so signiflcaiit that 
Oliiel JusUto Mai ><11 ill’s anali sis m tins ii^pect should be noted 
TTio liiA licata was made v’ltli the Deliw lus, 111 Rci) 
tcrabei 1778 Tbc language of eciuality m which it is 
ill awn, camtts the tcinpei avith which the negotiation wis 
midnt ikcn, and the opmion which (hen piea ailed in the 
United .States ' ’ 6 The siWh .utiole is entitled to 

peculi 11 .ittcntiou, as it contains a disclaimoi of designs 
which oreip, at that tune, asciibed to the United States, by 
then enemies, intl fiom the imputation ot which congiess 
w as then pccnliaily tumous to fiee the goveinmeut It is 
111 these w olds “Wheiens, tlie enemies ot the United States 
have endeaa oied, by eveiy atlrbco m their powei, to possesa 
(he Indi ms in geuetnl w’lth on opinion, that it is the design 
ot the si itos iloiesnitl to ertiipite Iho Inch ms, and take 
possessiiui of then couuliy, to obaute such filse sugges 
tiou, the United HI ites do engage to guai inty to the afoie- 
viid n.ilion of Delawares, and thai heiib, nil then teiii- 


»'cin rennsylvania in idaance ot setUc-ment Williun Penn wnt 
stvra il coumiissioinis to confci with tlio Infliins and concluilc with 
them a tinty of piau {18th Viinnil Hcpoit Buiera ot Bllmolosji, 
lSOO-97, pt II pp BOl-BOU) Also see Chipter 15, sec 4 
"M Kinney, op mt , p 14 As eaily as 1008 EngliBb colonuts in 
Viigmla piucha&ed land duectly fiom the Indians In that teultois 
(P 32) 

Ibul The colonies were Ua^'BachusettB Viiglnla New Jer8"y, 1 1 iiu 
esh iiiia, Mualand Nuith Ciiolina, Bniith CaioUna, inu etioisia 
loMohi Icdiiol Indun Hilatioiis (1038) pp 4-0 
“'Set till example, the Ticaty of Ilnid liahiir on Ooliibei 14, 1764, 
ahiji debued the boundaii iit 711 - 11111 , and the lioity of yiiit Stauwix 
Nuximbii 5 1708, lUfliimg thi iioiiudiu of the nurthiiu disbiLt (Mohr, 
op Ott pp 9-10) 

ofate I V Woteraui v Oeonric, 0 Pet BIB. 340, 348 (1882) 

*»In 1748 bii John Tohuson, piomlnent itpiiBonlitlvo of the HiiUsU 
Govemmiiit, lefunni, to the lioiiiid uiei, establibhud by tbe Ucaty of 
peace -with Uie United BtiKi, of that jeai, told tbe bit Nations 


Ton are not to belkvo 01 even think that bj the line which has 
been desciibed it was meant to ilenuse you of on extent ol 
countiy of which tlie light of soil lieloogs to you and is in yoni- 
Bilscs as sole pi opi let 01 s as fai as the boundois line igieid upon 
(by tieatj ot 17081 and esinhlielied m the most solemn and public 
-n the piesenre and with thr couBcut of the gOTOinoih and 


-■* 10 ™ Coni Cong (Ubinry of Congiess ed ) 3775 vol II, p 174 
• • Tientj of Beptomber 17, 1778, 7 Stat, 13 
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IN^DTAN TKBATIKS 


t()ii.il in tliL fullest iiul luosl imiile niiniui is it 

hitli luen bomifU’d In foimii tii ilus, is Ioiik is tin* s ml 
Di ‘1 nvau ii itinii sb ill iliide lii ind bold tisl tin ill nn iil 
fi lendsliii) luin iiiliud intii ” Tlie iiuties fnillm mne, 
Hill otlioi tiiliis, fiKiidU to till' inli'iist III till lliiilid 
SI lies m,n 1)0 iiiMkd lo toim i si ilr, whi'ieol the Uil i 
w iiH II ilion sbill be Hu holds, mil liiii i loiiiosinl iHou 
111 (onaiisv, aiiis tu'ili, 111 its liiiMi iM ind m Hs ino- 
iisioiis, IS loiiiieil IS Ill'll IS mil Ix on llii model of 
tuaties bclMieii llio (lowiiid lii ids ol Eiiioiii Tlu. siMb 
litiilo slions boil lOiiKiess tlieii tiLltid tin iniiiuons 
c iliiiuiii ot tbiiisliiiii; designs initinudli to the iiolitieil 
lud ci\il iiubts of Ibe Indians ‘ 

Aifiilis 4 and " lie ilso nolewniiln Hi Aitnle i, am ol- 
fendersot ei'lioi piiiti it, mist the tie itj olpotie and tiieiid liip 
\,’ti e not to 1)0 punislied, except 

* • hi impiisonnient, Ol ini otlici loiniietuit mi ms, 

till a fail Tiicl impiitinl lud i in bo bid liv liuli?is oi 
luiiis ol both pailics, ns neii as can be lo the liws, cus- 
toms and usmes of Ihc coiitinitnif? piitiis ind iiiluial 
lustice ' ' 

Aiticlo a piovidcd fOT a 

* * ■* -well icgulnicd ti idt iindci the loiiihiit of an 

Iniclliiicut, ( indid i,{cnt pith in idcipinte silleu, one 
luoie iiiflncnei d by the liiii of lus loiailiy, and a t onstani 
ittention to the duUi s ol bis dipntiuciil In pimuotina Iho 
oonnnon inteiosl, tluu tin 'iiisln pni posts ol tomciling 
and bindiiKf ill Hit ilntics ot his ofliti lo bis pinalt 
imolnmonl ' ' ' 

C DEFINING A NATION VL POLICY 17h3-1800 

Following the tlusi ol Ibi Ilec oliit louai i Wai the XJiuled 
St lies entcicd into a suns of Ueaties with Indwn tiibis by 
whiili tilt “hatchet" was “foiovei buuod” ■“ 

In Hie spiing of 1784 Coiigtess appoiiHod loinmissioniis to 
iiegotlnte wiUi the Indi ins Full imp ct w is giMii them to di iw 
boundaiy lines and com hide a peace, pith the nnilci standing 
Hi It they pould make cle u Ih il the Indian teiiiloic wis foiteit 
as a lesult of Iho mililiii victoaj " This idea wis not inncl 
Geuoial Wisliiugton, on Soptombci 7, 1783, hid expusscil him- 
self <is agieoablo to legaiding Ihc toiiitoip held by the Indnnb 
ns “conciiieied pioi tnees,” iltliouf'li opposed to dm lug them Horn 
tho conntiy .dlogothei ’ The eoimnissjonus met at Foil Htan 
W13, and On Oetohoi 22 concluded i licaty with Ihe hostile lubes 
ot tlie Siv Nations •'* In the oiK'iung paiagiapli the Itmlcd 
States receives the Indniis “into llieit pioteetion” This has 


»-^Woia,atPi 1 iitoivut OPil 113 MS, 340 ilbW) 8io ilM. Ul 12 
Treaty with the rhaiolnrs ol Noiimbir 28 1783 7 Slit IS, disiu'-sec 
belnw which ginntid to thi Clniokees the riiclit to seiid a ditiuty of llieli 
own chniie to Conercss pIkikmi tluj tlinik fit This, honiic Pin 
never cariled into oftoi I Sip ilso sic 1B(0 aupta 
-a Meg Cliaplei 4 see 2 and Ch niter 10 
- “The phiasp apptms in llie T.ri iitics at Itopewell wilh the CbciuKim 
Vovembei 28, 1783, Alt IS 7 Stut 18, wllli the CboclawM loniiaiy 8 
1780 Alt 11 7 Stnt 21 and Pith the Chlckasiws Tinuniy 10 1786 
Alt 11, 7 Slat 24 

This phiaae was 1 itii aupplnnted bv the phiase " ill oiumoailics toi past 
iliievancea shall henceforth reiao’' See fn 288, iiifia Aa the distnb 
aucts caobcd by the Bevolutionoiy Wni settled, this pbiase disappeared 
’'1 Mohi op oit , p 108 In 1780 the Contmontal Con„rcBS thiougb 
Its thsirman, David Hamaay ateiln tiled to make it deal, this time to 
the banoca Indian, Complanter, that 


* * * the United States alone possess the sovcrelin powoi 

within the limits desmibed at the lite Tiestj of pence bedweeii 
them and the Kina of Pndand * * * You may also assnie 

Uio Indians that they tdl bee, who say that the King of Elnalinid 
has not in JuB late ^eaty with the Tlnited Slates giyen up to them 
ed®^T86 Libiary of Cimgiaas 
•*’10 Fold, TVishmitton Writings yol X (1S91), pp 80^12 
‘'•Treaty of Octobei 22 1784, 7 Slat 15 The Tieatj nss con&tnied 
In Aew Toil Initmn\, 3 Wall 701 (1860) and In OommontocaUh y Ooge. 
♦ Dgll 170 (1800) 


IlH'iii uliil i« till' siinm ol Ibe coiuept ot the Fedei.il Govciii 
mold IS Hu gaudiiii ot Inch in lubes “ 

I \ilKh 2 pioudis Hut tlip ‘Oiitid.i ind ausciioi i Nations 
sbill 1)( sLUiicHl III the posHssioii of tbc liuds on which they die 
settled” “ 

Viliilc 4 oidcis 

' ' goods to he debvcicd to the Slid Six Nitioiis loi 

then use and comfoit 

Thus begin <i iiiACtice pbicb latei developed into a coinpie 
lieiisivc s-vstcni ol supiilyiiij, pioinised goods and seivices to 
Iiidiiu lubes " 

Soon aftcip.iids iiiothoi tie.ity wis aKtetd upon wilb the 
W uiidots. Dot ivvaiis, Chipp iw is, ind Ottdw is at Foil McIntosh 
(III Taniiaiy 21, J78T *' The next yeai the Sliavnue chiefs signed 
1 tiealy at the month ol tlie Miami •** These tbiee tieaties, 
nbidi 110 the only ones enleiod into with tlie noitbein tubes 
ticioie the adoption of the Constitution, aie veiy siuiilai in 
n itiiu lUl of them leuto Ihe concluumi of hostihlios ind the 
I xl( iision of the pioloclive mflucnce ol the United States “ 

In the Ticaly ot Tinuuy 21, 1785, at Foil McIntosh,"" and 
Hu Tualy of lauuiuy 31, 1786, it the Miami,"*' the boundaues 
iKlnub the Indian iiitions and tho United Stales aie dchued 
Hid Hu lands tbeiein aie allotted lo the snd nations to live and 
luinl oil with tho iiiovisioii thil it mv eiti/en of the United 
Hlatis should allompt to setdi' on Iht'u teiiitoiv, he would foi 
till Hu pioteetion ol the Unilul Slates *’ In idclitioii both 
111 Hies iiiovided loi the leluiii lo Ihe Unilcd Stites of Indi in 
lobbeis lud uiiudeieis In the Lie'ilv with Uie Shiwnees 
tlicie IS a similu piovision with h g iid lo Unite d Stales offondeis 
igainst the Indians 

Oougiiss was blown 111 taking lelioii iigaiding the sotitliein 
tiihis If w is not until Maieh n, 17b*i, “ that a losolution was 


••Uiiitid Wrtfriv Doaeb/S 100 Fed 182 (C C A 8 1011) 

“ Vn dluniiiiatiiig statiment legitiling title daiiiud under the Tieatv 
at I'oil btuiiwix IS found in Hcoe v 8/rtle o/ Jfeic loil 22 P 2tl S3I 
(D C N D N T 1027) 


s not lettois patent oi other 

... „ lent Um tbc Inrlmns cliim 

imniemniml ngbt> niising piioi to while oecupvtlon and recog 
ni/ed and Piotected bv ficities bilweon tueal Biilnm and the 
United Wtates and U tween tlie TTniiod States and Ibe Indians By 
till tieitv 01 1784 bptW(H.n tbc Unitoil btitis and thi Six Natlmis 
Ilf Indians and the tieaty ol 1706 between Ihi United States thi 
stite 111 New Xoik and thi beyon Nations ot f'lnaila the light ot 
orcupaliuu of tlu lands in iiiitsliiiii by the St K sis Induns was 
not giaiitdl bnt lecobnired ind lonfumcd (P “SI) 


s-Scc, for i sliullii pioyislon the Tieaty of Port Mclntusli with tbi 
WiandvU Ueliwaiia cic, fannoiy 21 178B, 7 Btat 10 

••Ticalj ol Jinuniy 21, 1783, 7 Stal 16 By this tiialy the United 
States Hupieme Ctouit stales in Jonia y ITteTian, 17C U 8 1 (1890) 

• the United States iihiuimshid and iiiilttlalmpd to the 

Slid natlona lespectlvely all the lands Umg witmn riitoin llmlls, 
111 livi ind hunt upon ind othpiwisp occup} ns thoj saw fit but 
the sud nalionu — “**s~ ,i — — , i- j... 


II olthei of ihcm weic li 
' , IXCPPL ' 

See 'also CommoniocaUP v Oone, 4 Dull 170 (1800) 


disposp (H those 1 iniis, ixeepL to Hu Unittd*°Statffl ^'****7 
(P 9) 


•“Trcity of Tanuuj 81, 1780, 7 Stat 26 

*Th( Fort McIntosh treity in its 10th diUUo inlioduccs u tc(!hniqu( 
of giving presents upon the signing of tho inRtiiimpnt which is soon to 
'lecomc stuidaid Piactice m negotiating ugicempnls with the Indiana 
Also to be noticed is the leseivlng toi the dist time of land within 
Indian boundailcs foi eslnhlishmcnl of United States Imdtng posts whieb 
18 piovided m AiUele 4 of the same treaty 
"Alls 8, 4, B 7 blal 16 
*iAits 6 7, 7 btit 26 

"••Foi a discussion of the signifleancf of this stipulation see Tieaty of 
July 2 1701, with the Cheiokcoa, 7 Stat 89 , and fn 294 and 20B, infin 
“Alt 0, 7 Stat 18, Ut 8 7 Stat 26 

"All 8, Treaty of Januaiy 81, 1780, 7 SUt 26 The Tieattes at 
Hopewell tnfra, contain a similai piovision with the Chpiokpi' Novom 
bei 28 1788, Ait 7, 7 Stat 18 , Ihe Ohoetaw, Tanu uy d, 1786 Ait 6, 
7 Stat 21, the Chickasaw Jnuuaiv 10 1786, Ail 6, 7 Stat 24 
-" Joni Cont, Cong (Llbraxy ol Congiess ed ) 1788, yol XXVIII, pp 



A HISTORY OF lisDIAN TRBVTIfcS 


passwl foi the ippninlmeut of coiunns-^iinieis lo deil with tlx 
ludi 111 n ilioii's 111 (he southcin put ot (he inuiili\ 

The (pdei il commis'sioncis met with ((k Chtiokii ^ i( riiipiwcll 
on the Koowee, <uid conUmltd ft (ii it\ ou x^cnonihii 2‘. ITS"), - 
which declncd thit the Ihided S(ft(LS ' ‘ gi\c pc n c (o ill 

the Cheiokecs, and locoive them into the Jaioiii and piodction 
of the United States of Ameiico, on (lie foUow'iiiR eoiiditioiis ’ 
In Hojcrste/ v Gcotgia ,' ' Chief lustico Miishall gne the lol 
lowing answei to (he aigument (hit this linginge put (he 
Indiius in an infciioi status 

' ' When (he Umlcd States g ne peue, did thfv not 

ilso lecciic It' AVeie not (loth pulies dc iioiis ot it' 
It we consult (lie histoiy ot the dn, docs il not uifoim 
ns, th It the United States weio at It is( is niiMous to 
obtain It fts the Gheiokecs' Wc niai ask liuthii did the 
Cheiokeostome lo (lie snt of the Amciiein goieinniunt to 
solicit peire, oi, did the Aineiitaa commissiouei s go to 
them to oht iiii it ' The tieatv was raide it Hopewell, not 
.it Now Xoik The woid “gne ’, then, his no leal impoi- 
tance at (it lied to it 

MnishaU, ftt the s.ime tunc also called nttcntion to Aiticle 5 of 
the Hopewell ngieenieiit winch icknow ledges the Cheiokees lo bo 
uiidoi the piotcction oi no olhci powei but the Unitiil St.ites, 

SlMUg 

The geucial law ul Euiopcan soieicigns, lespctting then 
flftims in Ameiicft, limited the inteitomse ot Indnns in a 
gical dogicc, to the piiticulai Dotonlite who»c ulliuute 
light oi domain w.is ai knowleducd by the otlieis This 
was the gcuei il slnle of things, in tunc of pence It was 
sometimes changed in w ii The consequouco was, that 
Ihcii supplies weie dented cliieflt lioiu tint nation, ind 
thou dado conhnod lo it Goods, indisiK'nsible to thin 
comfoil, in the sh.ipe of picscnls weio leceited hom (lit 
same hand Whnt wis of still moio importance, the 
stiong hand of goteinment wis inteiposed lo lestinin the 
disoideily and licentious tiom intiusioiis into (lieu conn 
(ij, flora encioichnicnts on thin liuds and tiom those 
acts of Yioleiue which woio often attended by lecipiocil 
muidci The Indi ms pcicciyed m (his pioteclion onh 
what was boncticial to tbemselyes — an engagement to 
punish aggtossions ou them It uitolyod, piaetically, no 
claim to then lands — no dominion otei then peisona It 
meiely bound the nation to (he BiiUsh ciown, as t depend 
ent ally, claiming Uio pinteetion ot a powei fnl fiieud and 
neighboi, lud lecoiving the adt mtages of (hit piotection 
without iiivohmg ,i suiioiidei ot then national eh ii ictci 
This IS the tiue meining of (he stipulation, and is, uu- 
dmihtcdly, the sense in wlmh il was mide 
Aitielc 9 of the Hopewell tieaty with the Cheiokees holds that 
► * ' the United Stiles in Oongicss isscmbled shall 

have the sole and exclnsnc light of legulatmg the trade 
with the Indians, ind m inaging all theli nCfuis in such 
mannei as they think piopci 

In Woicestet \ Gooigia it was signed that in this aiticlc the 
Indians had sniieudeied contiol ovei then mteiual affaus Thw 
inteipietahon was vigoionsly leiected by the Snpieme Coiut 

To constino the e-spie&sion ‘‘managing all then aflaiis,” 
into a sniicndei ot self goyeiiiment, wiinld be, we thlntu a 
peiversion of thou necessaiy meanmg, and n depaituxe 
fiom the constinetion which has been nnifoiinly pnt on 
them The gieat subject of the aiticle is the Indian trade , 
the mflnence it gave, made it desnable tlint iHingiess 
shonld possess it The commissioneis bionght forward the 
claim, with the piofcssion Ih.il their motive was “the 
^neflt and comfoit of the Indians, and the prevention of 
injuries oi oppiesBions ” This miy be true, as lespects 
the legulntion of their trade, and as lespccts the regnlation 
of all affiaus connected with then tiade, but cannot be line, 
as respects the management of all Iheli aflnus The most 
impoilant of these aie the cession of tbeu lands and 


<"-7 Stat 18 

"•6 Pet BIB, BBl (1882) 
"ijrDia p BBl 


sum it V ir,aiiisl iiitiudcis on them Is it cicdiblc, that 
tbn shmilri b.up eonsidoicd tliemsehes is suiiendeiing 
to till Uiiilrd Stiles flu light to chctalc then lulme 
(I'ssioiis, iml the li iins on which thci should be m ido ' oi 
to roiiipd till 11 submission to (lie moIpucp of chsoideily 
iiid luoiitions iiitiudeis' It is eiju illj iiicoiii en ,ible that 
tliii could line supposed themschos, by a pbi ise thus 
slippid into 111 aiticle, on inothei and most intcicsting 
snbicit, to line dneslcd themselves of the light ot sell 
CoiLiiimcnt on subjeits not coniieclcd with ti icle Such a 
nie.isme could not be “foi then boneflt .md comloit,” oi foi 
‘till iiitwculion ol injniies and opinesision ” Such a con 
si nut ion would be iiicoiisistenl with the spiiil of this and 
111 III subsequent tie dies, ispeiiilli ot those aiticles 
whiili leeognise the light ot the Cheiokees to declaie hos 
tilitiis, and to m ikc w ii It would conieit a tioity of 
pc lie loieith, into an .let innihil iliiig the pohticil exist 
line of one ni the piitics II id such .1 lesnlt been 
iiilindid it would hue bleu opiiiU aiowcd 
Ailicle 12 , peimittiiig Clieiokoe lopiescnt iliou in Congiese, is 
oJ piiticnln inteiesl, alUiougb it was novel fulhUed ‘ 

Dining the list ycai ol the Contedci at ion the dissatisfaction 
among the Indians icsnltiug tiom using the “conqneied pi ounce” 
lonccpt is tlie basis toi ticity delibciations bocime appaient 
The hei It till of At 11, tbeietoie, on May 2, 1788, ” lecouuncnded 
i cli lUhO 111 policy which would peimit the onhight puichnse of 
the soil ol the wi stein teiiitoiios dosciibed in foimci tieatles 
with such adilitions ns might be aliectod by fuithoi negoba 
lions ' Acting on this suggestion, Congiees appiopiiatcd 
‘>20,000 00 on July 2, ITtsS,-"" winch, togetlici with the balance 
lemaiimig tiom the sum allocated on Octobei 22, 1787, “ was oai 
ni.iiked toi use iii t\tmguishing Tndi in claims to laud already 
ceded 

The imniodiatc icbult ot this step were tlio ticitiGB of Fort 
ILunni with the Wiandot, Dclawaie, Chippewa, and Ottawa, 
Indians, ” and with tlie Six Nations, entered into eaily m 1789," 
winch 10 ifliimcd many of the oiiginal teims of the Fort Stanwix 
md Foit McIntosh tieatics Both of these igieomonts pioyide 
foi the United States lolinquishing .md quitclaiming ceitain 
desciibcd tciiitoiy to the Indi in n.ilions Howeyei, aiticle B of 
the Foit n,uiii.ii tieatv with tho Wvmdots, Delawaies, Chip 
powas, uid Ottawns, " idded that the said nations should not be 
at liberty 

" ■ ’ to sell or dispose ot the same, oi mv pait thcicof, 

lo iny sovoicigu powci, except the United States , noi to 
the snbjoits oi citi/ens oi any otbei soveioign pnwoi, noi 
lo (be subjects oi citi/ene ot tho United Stales 
Aiticle 7 alsopiimded foi the openmg up ot tiade walh Indians, 
cst ihlishing a sjstem of hcensing wath gnaiauloes of piotection 
to cei tided tradeis, and a pionuse by the Indians to appiehend 
.ind delnei lo tho Uiuted States those mdividnals who intiade 
themsehes withont such anthoiity Aiticle 6 makes flist men 
Don ot ilepiedatious, and bmds both poitics to a method of 
h<mdling claims aiming thcicfiom 
AlUiongU tho Foit H.iim.ir confeienoes weie held duiing the 
life Ilf the Conic del at ion, the loport of the losnlts obtamed was 
leceived iii the flist months ol the new goveinmeut opeiating 


>»Ibia pp 5B8-15B4 

••Sco Alt 6, Tieaty with tlie Delnwues ot September IT, 1778, 7 
Stat 18 and fn 254, supiu 
’"Mohi, op mt , p m 
•’•Uni 

■•iSia 

“Tieaty of Tanunij 9, 1780, 7 Stat 28 
Treaty ol Joimaiy 9, 1780 (nniatiflea), 7 Stat 33 Bee alao fn 208 
supia, foi mtoipietatlon. of thla tieaty in ifonee v SteeJian, 178 XI S 1, 9 
(1809) 

•“Treaty of January 0, 1780. 7 Stat 28 
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nuclei Ibo Constitution, iiid liinsmiUul to Hit Stiiili ol llic 
Umteit W lies on Mn -'"i 3TS') fm its Iiijmn il 
Pu//lecl oioi tin iiiuiui iniirttlmi Hu)it,i' W isliiiii*t<m ninlc 
to the Sen lie iskni,{ nliit il iiii iiif bt ithisiiif, linn Id ‘ivciili 
iticl cuioin” Hie obstnaiicc nt tin lu itics 

Il IS Slid to Ik IIk* KiiK'i il im<l< 1st tiMliin, mil iii.hIjii nf 

II limns, is <1 clnik on tin iiiislikis mil milisiii turns nl 

niiiiisleis 01 ( (iiiiinissioiu is, not to (oiisnloi ms Utah 
lu'gotiileil nut su,ii(il l)\ siKli oU'iLis, as liiiil mil con 
clnsiio, until 1 itiluilln llio soititif.n oi uiu iiiiiii nt lioni 
nlioiu IliLi tlt'iiM' tlioii iiimiMs 'Plus in kIim In'- betn 
ailDptodliS 111! Inutiil St ilesusiiicliimtlHii Ilf lilts willi 
Euio]kmii iiitioiis, ,111(1 I nil nuliiittl In Ihiiils il -nonltl be 
ulMsable to olisont it in tlm tinuliicl nt oni ticaties witli 
lilt Intli ms ' " ‘ 

Not immindliil of the signilu inn ol I In i ililii it ion oJ: Iiidiin 
ticiilioSp llip Bfu lie niiiioiiiled a sikki il louiuiilUe In iiuisligilt 
the maltei Altei ieieial tins ot ilibilo the Ben.ile Kliistil 
foiiunl inliflcation** 

On August 22, 1780, Utoite W islungton hum uul in Hit 
Scimto Cbamboi to point out to Ibo isstuiibled Kimip the ki.uih 
of the Indiun ■utiiation in the Soulb Noitb Ciiiolnu ‘intl 
Geoii?ia, the Pieeidenl said, bid mil mih piolpslftl ipmisl the 
ti p ities of Hopewell but b id disi i {.aided tin in JIoi t ca 1 1 open 
liosliZities costed betueen Gtotgia nnd the I’leok N ilioii \11 ol 
this the Piesident continuetl iiiiohed so iiiiin tmniilii.ilums 
that be VI isbed to laise p u1 icnl ii issues loi Iho ‘ itlvii e iiitl ton 
sent” of the Seunte Attoiduinlv, he pul seven (ineshons ubuli 
lesulted in instructions to deni uilli Ihe Cieok silnilitm InsI 
nnd, it mod be, to use Ibe whole nniouul ol ibe uuiPiit nppio 
piiition foi Indian lioaties foi this pmiiosc** 

On August 7, 1700, aiticles ot ,ii,ic\mpiil weip comludPtl be 
tween the Piesadenl of the Uuitutl States ind the kings, oliicih, 
and waiiioiB ol the Ciock N ilmn Aiticle O is i soliniu gu.ii 
antee to the Ciceks of all llieii lands within teitiin dostiibed 
limits Aiticle 7 stipulated th it— 

No iitiven oi luhabiloiit ot the Uiiiled Stales shill ilbiupl 

III hunt ox destioi Iho game on tlit ('nvk kinds Noi 

shill nny snth citiAii oi inUahitint go lulo Ihe Cieek 
countiy, without n pisspoil flist oblaimtl iiom Ihc Uov 
eiiKii of some oiio ot flip United Sr.ilt •• ' 

The obligation thus issnmed by liealv the UuiUd Slates pio 
eecded to implement m section 2 of tlio Iiidniii IiitLicomst Acl 
(if May 19, 1796, ■* whieh made it a ciiininal offensp tm sti.uigci s 
to hunt, tiap, oi diive livestock in tho Ztidnn coiiiilir 
It was found necessiiy to attach seuet iilifles piovidiug toi 
tianspoitation of Jnpith,iiiflise> tlutv Jii^e iiilo Ihc Cit’i'k Nilion 


» The Debates and Figceetliii,.s in the Coni ress of the Dinted Slates 
(1780-90), vol 1 pp 40-41 (nprolnafti I n>fpiiid to ns Debiten and 
Fioisedlngs ) 

•«Itld,p SB 

•"Ihi, p 84 It w inteieatmg to note Unt the tommillic lepoit 
(p 62) ^hlch wis njeetctl diow i diatincHon between tienties vnai 
European poweft, inrt tientls ivUh th( nboiigints Iiisteting tb.it soli nini 
ties were not nrceBsaiy m tin latter tu'e 

pp 60-71 Wa hinglon nsKed tho StnnU “+ ♦ if aU 

offers ahould fail to Indnce the Cieeks to invkc the desiied ctssions to 
UeoTgU, shall thr CommlBsloneis make it m nitinuilnm ” (P 70 ) The 
Senate anvwoicd "No " <I’ 71 ) 

*7 Stat 3B A recital olten found in Tudtm lieitiis is the loUnw 
ing, whlcli appears in Art la “All animositlea lur past giievances idiall 
hencefOitb cense " (See also Tieaty of Tuly 2, 1791, Ait IB, 7 Stat 80 , 
Treaty of Tune 20, 1796, Art 0 7 Stat ) It ehould be furthu noted 
that Art 2 pledaea tlie (hoioks to lefiaiii fiom tieating ulth any infli 
vidual State, or the uidlvidnala of any Stale Pattertoii v /tnfo 2 Pet 
216 (1820), constiues provisions of this beily relative to fnants of 
land within the terrltoilnl limits of the State of Georgia 

»18tat 400 


hv Ihe United Stiles in Uic event of hoslililms lidwtiii the 
< Ktks iiid Hpiiu lids “ 

111 Ailiclc 5 of the seciot tieity, the United States, loi the 
III si time, 

I ' - igipt to ctliKile iiid tlollie smh ot the Cicek 
youlh as slnill be 'igicod upon, not evcecdmg tom in 
numhi 1 ol nny one tune “ 

111 Ihe Jollouint, jeii, 1701, the commi&feioneio turned thou 
iltonlifiu to tho dillieullies belwceu the Uheiokees aud the State 
ot (leoihii Finillv, on Tuly 2, ne ii Ihe junetion ot tho Holston 
llivi i and till Fieiieh Bioad, the Cheinkce Nation abandoned ils 
(liiiiis lo ft it iin toiiiloiies in ittmn loi '^1,0(10 .umuity " The 
inslinmeut signed on tliil occision vv is well desciibecl by Uic 
tom I ill n'oiees/ej v (leoxiiu 

The tbiitl ailiflo coul mis a peifcctly etpial stipulahon 
toi till siuienthi ot piisoueis The fouith aihelc de 
tlorts, th i| ‘ Hit hoiiJKl.iiv belwicii tlie United St it( •, .mil 
IhP Ghtiokee nalinu shall be is lollows, bcguiniiig" etc 
A\ i he u no mine ot " illutincnts ’ tn til “hunting giouiiits ’ 
V boniidmv is desaibcd, between iinlion and ii'itJon, bv 
inulnil consoul Tlic nitionnl cb.uaclci of eich — the 
.ibilily ol eiih to t st iblish this bound u v, is ackuowlcdged 
bytbcotlioi Ttiptedndefoieyei ill dispuli s, it is nguotl, 
llnl it shall be pliiiily niiikcd bv commissioneis to be 
ipiioiuted bv 0,1th inilv, ind in oidei lo e\tuiBnisli toi 
(\ei nil cl urns of Ihe Cheiokeefc to Ihe ceded lands, an 
idtlilional cousidci alien is to be p ud bv the Uintod Stales 
Voi this 'idditioii i] eonsidoi lUoii, the C’lieiokocs loloise oil 
light to Ihe coded lind, foievci By the littli aitide, thi 
Chtrokees illow the United States i lood Ihiougli then 
umntiy, and (he iiavifratiuii ol the Tenuisjco iivoi The 
itttpl nice of thise cos'ions is an ocknowletlgnionl of the 
light of the Cheiokees lo moke oi withhold them By (he 
sixth iilicle, it IS agieed, on the pnit ot the (liciokees, (hot 
Ihe United SI ites shall have the sole aud exclusive light 
ot legnlatmg then tiodo No claim is, made to the m m- 
agcmenl of all then aft ms This stipulation has alioady 
hc>en explained The obbeivatlon may bo lepeatefl, that 
Ihe slipul itioii IS itself an uhnismon of then light tn make 
in icfnsG it By the seventh aitide, Iht United Stitos 
solemnly guaianty lo the Chciokee nation all then lands 
not hcioby ceded The eighth <uticlc lulmgiubhes lo Uic 
( 'heiokccs any citiyons of the Uintoil St itos vv ho in ly settle 
on Ihcii lands, md the ninth ioibids any ciliven of the 
United States to hunt on then landi, oi to cntei then 
country without a passpoit Tlie icm lining niticlcs me 
etpuil, and contain stipulations which could be made ouly 
with a nation admitted to be capable of goveinmg itself “ 

This lioaty of July 2, 1701, again includes n piovision (Ailiclc 
8) noticed bcfoie, vi/ that any citizen settling on Indian land 
* Bhill foifeit the piotection of the United States, ,ind 
the Cheiokees may punish him oi not, as they ple.ise '”** 'This 


"> Treaty of August 7, 1700, Ai chlyeu No 17, Debates and Pi oci (>duigs 
vol 1 p 1029 (wp>a, fa 284) 

Tin Citfk Titatj wis aniendwl on lime 29, 1706 by a lieafy whicIi 
amonfc olhu thmiis provided (hat the United btite^ give 1o the t'lcUi 
Nation "goods to thr value of si\ Ihousand dolluis, and • > ♦ 

10 the Inilun natinn, two black niidiB, with sliiktis to be cmplojed fni 
Ibi nppci and lower Citeks with tho mn ssaiy toola" Alt 3, Tieaty of 
Tune 29, 1796 7 6tat B8 

” tec Art S, 'Pieaty with Uic Kaskaskins, Ausu-,t li, 180S 7 Sint 78 
iii/fo foi the fust contilboUou bv the United States loi nn aiiHcd cduta 
tlou lu the support of a piicst “* • * to uistiut I • ► • in Hit 

rudimcnta of Uhratnie " See also (Ihapter 12 sec 2 
•• Alt 4, Tieaty of July 2. 1791 7 Slat 80 This aum was IntreaBed 
liter to $1,S00 by the Troutv at Philadelphia of Pcbinaiy 17, 1792, 7 Stat 
42 The Ilolsttm Ti caty w is lui ther amended by the Treaty of Telheo of 
Octobu 2, 1798, 7 Btat 02 constiued m Pieiton v Biouchr, 1 Wheat 
US (1816) , hattmLr v Pofset, 14 Pet 4, 18 (1840) 

TTojOflafej y ffeojpio, 6 Pet 616,685-5150 (J832) 

“‘See fn 208 aapio A simllai piovl&iou appeals In Ihi Tioalles of 
tfaunary 21, 1788, with the Wianduts, Delawaios, Chippiwas, and 01 tg 
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niticle, (he (oiiil in Kui/moiid \ Ktiiiiiiond " dies is flit basis 
£01 tlie lark ol juiisdir (iim of the Itthial jutlKiiiy 111 suits 
belweeii mumbpis oi the CliLioktc Nation, siinm 

It 16 not m iteinl to the inescnt issue that this piovisuni 
has heen siibseiiucntly moihfltd It shous is do snb-.t 
qnenl titnfics, that foi inoio th 111 a ccniun this tube of 
Inclinns h id tliiiutd and useicistd, iiid the Uiiitid SI ilis 
have guaiintifd ind seemed to it, tbf etelusiie light to 
icgul ite its local aliaiis, lo goiein iiid piotect the pi isons 
and piopcity ot its own people, and ol those who 10111 them 
and to idiudirato and deteiminc then iccipiocal lights 
and duties ' * ' (P 722 ) 

Despite eCToits at eoiicihafion, diss ilisl letion was spieadmg 
•imong the Indian tubes AVoid u is locened th it the Indians 
of the Noithwest Teiiitoiy weie piepaiing to eoopei ite 'VMth the 
Si\ Nations 111 a maioi war Washington dispiteheel lustiue 
tious to Colonel Pickei ing to hold a comieil with the Sis N itioiis 
At the s line tiim piep 11 itioiis ueie made to take militaiv tction 
on the u estein tionliei ind aenei il At ai ne, a Uevolutionai i Wai 
leteian, w is put in chaige ot the tioops, who on August 20, 
1794, loiited the natives in the b ittlo ot Fallen 'rimbei‘ 

A uei\ tiealy uas ni ide with the Si\ N itioiis on Novtnibei 11, 
1704 "• In this agieement the lands belonging to the Oneidis, 
Oiiondigis, Cnuga'-, and Seiiecis ueie desmhed and ncknowl 
edged bj the United States as the pioputy of the ntoiemeiilioueel 
Indian 11 itioiib ind lu .iddition the United Stales pledged to add 
the sum of $3,000 to the $1,600 annuity nlieadv allowed by the 
Tie it y of Apiil 2$, 1792, " with the Fiye Nations 
Shoitly theiealtei, a tieaty “ was concluded with the nations 
which had paificip ited 111 the ill fated espedition against Oeneial 
Wayne This agieement piovides toi the cession ot an im 
meiisely impoitant -uea which today compiises most of the State 
of Ohio and a poition of Indiana At the same time tlie United 
States stipulates (Article 6) 

The Indian tubes who baie n light to those lands, aie 
quietly to enioy tliera hunting, pi iiiling, ind dwelling 
Iheieon so long as they please, without uiy molestation 
fiom the United States, but when those tubes, 01 iny of 
them, shall be disposed to sell thou lands, 01 any pnit of 
them, they aie to lie sold only lo the United Stitcs, and 
until such Bile, the United Stites will piotect all the said 
Indian tubes in the quiet euioyment of then lands against 
all citizens of the United States, and agimst all othoi 
white poisons who inliude upon the some 
'Dhe es.net meaning* ot this iwital wis at issue in Williams v 
City of Chicago Aftci examining the uislmmeiit in di'lail the 
couit held 

* ' Wo think It eutiicly cleii that this tienty did 

not comoy a fee simple title to the ludiiiis, that undei it 
no tube could chum moio th in the light of continued 
occupancy, and that when this was nhandoned all legal 


wdM, Alt B. 7 Btnt 18, November 28 IVbS with the Chiiokccs Vil D 
7 Stat 18, Tanunry J 1786, with the Choctaiifl lit 4 7 Stat 21 , Jan 
uiuy 10, 1780, with the CbickasiMs, Ait 4 7 Slat 21 fannary 81 1780 
with the Bbawnees, Art 7, 7 Stat 20, laiiuiiy 0 1789 with the Wian 
dots Delawaies, Chippowis md Ottiwas Ail 0 7 Stat 28, AiiMUt 7 
1700, with the Crecha, Ail 6, 7 Stat SB, August S 179B with the 
Wyandota, Delawaies, Chipewis Ottnwis, ilc, Vil 0, 7 Stat 49 See 
also CSiaptei 1, sec 8 

■“Soiwond V Baymona, 88 Fid 721 (C C A 8, 1897) 

>“7 Stat 44 An caihcr tieily hod hem concladcd Octobei 22 1784 
7 Stat 15 

Unpublished treaty (Aichlves No 10) 

•“Tieaty with the Wyandols, Delawares Shauonoes, etc, Angnet 3 
179B, at Greenville, 7 Stat 49 “The latlhcition of this treaty is to hi 
considered as the terminus a quo a man might safely liigin a settlement 
on the Western frontiei of Pennejlvania ' Umm’s Leaies y SetgJman 
4 Dn)l 209 210 (1800) Foi pioslsions uudei this ticaty lelatlng to 
disposal of land by Indians seo Patteison y Jerika, fn 288, supia 
Chippewa Indians were treated as a single tribe In this tieaty CTuppeiba 
Indians of iftiiiifsota v Cmtca Statesj 801 U S 868 (1987) 


iishi 01 inteic'i winch both lube iiiU its uieuibeis bad 111 
tile liiiiloti laiiic to m (lid *■ ” (Pii 437—138) 

'llic Sea Ml Nations of Oiiiidi on Slai 31, 1700,’™ icleased all 
tiiiiloiiil cl unis witbiii the Stale oi New Yoik, with the cxcep 
tion of i ti icl ol land b miles bqnaie*" 

D EXTENDING THE NATIONAL DOMAIN 1800-17 

By ISOO the lapid giowth of the nation hid gnen impetus to 
till rliiio lo uld lo the teiiiloiy undei tedeial owneiship This 
(oiilcl 1)1 (loiio cfLcclivcly by extinguishing imfitc title to desued 
1 iiids Till liealy inakeis of this peiiod may be said to have had 
i single ohjccfive — the icquisitiou ot moic laud 
Sue loss ill tins ducction wis almost immediate and bt 1803 the 
Pitsiileiil 111 the United States was ihle to leiKJil to Coiigiess 

The iiiendly tube of Kiskaskia Indians ' ' has 

ti iiislciicd its countiy to the United States, leseiving 
only till Its membcis what is sufHcienl to maintain them 
in in igiicnlluial waj > • This countiy, among the 
most tei tile within oui limitb, extendmg along the Missis- 
sippi fmm the mouth of the TUmois to and up the Ohio, 
though not so necessaiy as n baiiioi since the acquisition 
ot the othei biiik, may yet be well w 01 thy of being laid 
open to uiiinedlite settlement, as its inhabitants may 
df<ceud with inpidity m suppoit of the lowei countiy, 
should lutiiie ciifiiinstances expose that to foreign 
cntcipnse 

Ailicle 4 ot the Kiskaskia tienty® contains the flist proyision 
till couliibiilions by the United Stales foi oiganizod educaboii,** 
till the election ol a new chuich,'^ nnd foi the building of a 
liou-e toi the rhiel is i gift ” 

The Iiidiaiib pledge Ihomsolyos lo lofiam fmm waging wai or 
gnmg any iiisnll 01 oheuse lo any othei ludim tiibo 01 to any 
toicigii 11 itioii without hist hat mg obtained the ippiobation and 
loiiseut ol the United Stnteb (AH 2) The United Stales m 
Inin t ike tlie tube undei then. Immediate caie and patronage, 
and gum iiite e i pioleetion sunilai to that enjoyeel by their own 
(itizens The United Stateb also lesciye the light to divide the 
luimity pionused to Uie tube "* ' amongst the several 

timillfs theieof, leaeitmg always a suitable sum foi the gieat 
ihiel md his Limily ’’ (Ait 4) 

Picsideut Jcfleisou selected WiUinm Hemy IlaiilBon, Gov- 
eiiioi of Indnni Teiiitoiy, to lepiescnt the Uiutod States Qov- 
cinmeiit 111 its negotiations with the Indian tribes of the West*" 
Atlei pi oil uted negotiations at Foit Wayne with the Dela- 
waies, Shawnees, and othei tubes of the Noithwest Teiiitory, a 
substantial cession of leiiitoiy was seemed by the Tieaty of 
June 7, 1803 "* 

An inteiestmg piovision in found in Aiticle 8, wheieby the 
United St.ites guoianteed to delivei to the Indiana annually sail 


'«242U B 481 (1917) 

Tieaty ot May 81 1790, 7 Stat 65 “The 7 tubes signified are the 
bkicbiiuan (Niplasing) , Sstjage (Saultouis), Asaisagh (MiaoiBauga) , 
Kaibailig) Ad^onauwe Eambaet, and AdirondoT (Algonklns) The 
Itb, 6tb, and Oth are unidcnttOed ’’ Bull No 80, Bmeau of American 
Btbnoloin, naadbnok of American Indians, pt 2 p 515 
“iTIiia liact was leseryed foi the Indiana of St Begie viUase, and Is 
now tbe St Begla Bcaennllon See Cbaptei 22 aec 2C 

i-Mcs agf ot Octobei 17, 1808 in Debates and Proceedings (1803-4), 
lol 18, pp 12-18 

•"Tieaty of August 18, 1803, 7 Stat 78 

““See UnpnbUtJiLd Tieaty of August 7, 1790 (Aicllyes No 17), 
fn 290 supia, and Cbaptei 12, ace 2 
" In 1794 the United Statea agreed to oontiibute $1,000 towaid 
tebnilding a dimoh for the Oneldas dratroyed by the BiiUah in the 
Rciointioimiy Wai Treaty ot December 2, 1794, Art 4, 7 Stat 47 
«* Gifta to tlie cnief woie continued in latei ti eatles 
•"ONkiaon, Tecameeh, and hla Timea (1988), p 96 
•“ 7 Slat 74 While certain commercial conceaslona have been noticed 
betore this, foi the flist time tbe United Statea la gianted (Art 4) the 
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not to B\uca l')0 husUtls Horn a silt wliuli lli« Indniis 

h 1(1 cedi (i 

The u( vl tear iiioihc] liij,!' ium m m'lniid lnuii llif Dd i- 
vaies"” In tins tLcaU lln fmikd Watc-^ locofini/ts 

tlio Del in me tiuli ills "is (he iii!li(ful ownws ol ill the eoiin 
liy” siieciliCiilly hoiiiidod (Ail 11 

Hiiiie (he Piinhishiii Tiihf icliiscd lo i(<ojni/(> Ihi tilli ol 
llK Del ui lies to Ihc J nid ( i d( d liv this (kmIv n.iiiisiui m?o- 
tiated 1 M'pai ik Ui'ili It iii(i\idoil loi laud (issioiis infl 
lo&iiiied Hic ii>,h( (o the TTiiilul Hi ilis ol iiiiioilnmiiic: 
(ho aniinity, " illowiiii, ahs ns i <iu(' imuMiviioii loi (lie dm Is” ' 
IIiiiisiiii ueiit to St Limis (o niiel tin dm Is ot (hi Sacs and 
Fo\es, null hiiii'iiii (ill thi'ii ] iiid nhnh vt is iirli iii inniuiil 
denosits lit ( 0111101 indloid 'I lioio ho siit coedtd iii ri (ting on | 
Noieinhii 3, 1804”'' as li.is hocn ■noted In lus bmgi iphci Diwson, ^ 
"Uie laigest tiaet ol laud osoi icdod in one lie ill hy (he Indiins ■ 
since thi sotdement ol Noith Anieiica > ‘ ! 

In this igiecjiient il is slipnlalod (Ait 81 (hut “(bolaiisot ilit 
United St ites Togiilnling Indi' nid intctromse with the Tndiin 
tiilies, nic alicidy cstoudod to (ho touiilii inhiliitid hy Uw 
Haukih nncl Fotes ” Tin (iibts ^^s,) piiiiuise (o put in end (Ail 
10) to the wu which waged hotwiioii them iiid the (4ioat ind 
Tattle Osnges Ailtole 11 gnainiitcis i sile iiid tiec pissigi 
Ihiough the S ic nnd Fos. (oniitiy to oici-y pet lOii tiaielling nuclei 
thi nnthonty ot the Uniled Slates "* 

The conclusion ol the treaty it St Iiotiis biiiifcs to m end foi 
seven! vetus negoti itions with the ludtsiis of the West now- 
os or, (teal; making m olhot qnulois loutiimed iiifl Jogeison 
was nhlo to intoim Congioss m ISO'S 

RiiuQ yoiii last session tin noitliciii tubes liaio '•old 
to na the land bolivcon tho OoiinoclKiil Eescise ind the 
fotmot Indian bouudiis, and those on the Ohio flora Uu 
s inio bound iiy to the K ipids, and toi n oousideiable depth 
inlmd The ('hickisaws uid tho Oheiokeos base sold” 
Tis tho conntiy hi tween and uO tconl to the two disli ids of 


iiglit to Mcite tinea d uts of I ind us sites foi hiiusis of iiilittamment 
Howevei, if ferrioa aie esslilislied in ennnothou llicunilli the Jndiuns 
ire to wo s iiid teriios toll hoe 

Sis othei tieotlps which nieil not be eMminiil it It ukDi weie nC(*o 
bated diinag tho fuit leiie of Jtlleiboii i Ailmimstiition Oliiekisiivs 
Tieaty of October 24 1801 7 Sta( fll , Olioctiws Tiinti ot Dacimliei 17 

1801, 7 htit 68, Cioitis Tliatv of Tune 10 1802, 7 btit OS Sincoii 1 
Treaty of Tune 80, 1802 7 Stat 72 ((liortiws. TieuU of October 17, 

1802, 7 atat 78 Choidiwfl litih of \u„ust SI, 1803 7 Hit 80 These 
mcluded tno treaties fni thi Imililina of lOiiK thiooah Iiidim tiiiitoiy, 
two tieatiea rellnqiu shins iieis of lind to law ite Indwiduils unflii the 
sanction of the VmteH &ti(ps aud tuo timtns foi iiinniiiy bomiiUiy 
Iinei m accoidancc iMth pievimis nciioti itions, mil tan tioilus ihomOiii^ 
foi cessions of terntoij to the TTnJlfil Kfates 

“•■Tiiati of Sugiist 18 1801, T S(it 81 

““See Alt 6, Tieaty of AhhOsI IS ISOl willi the Delaw lies 7 Shit 81 

’“Augabt 27 1 804, 7 8tif 8d 
Iiid, Alt 4 

““Treaty of Novcmhoi 8 IbOl 7 Stal 94, eonstiucd in 8ao and Foe 
Indiana of tho Uhaiaii/ipi tn loua i 8ao and Pot Indiana of the 
Huaiattmn at OUahoma, 220 U 6 181 (iSll) 

•“Oakisnn op oit p lOB 

““An idditionol mttcle piondcd thit luidoi cfitaw condiUone ipants 
of land from the Spanish Goveinment, not included within the tieaty 
boundaries nhonld nut he inviUdatcd This paiticnlai proilidon wie 
gwen ippliiatlon m a decision h> the Snpreuie Couit of tho United Slates 
in Marah r Jfiooli, 14 How fllS (1SS2) 

*“ Treaty with the Wj anClnta Ottawa s, etc , of July 4, 180B, 7 Stet 87 , 
Treaty with the Delawares, Pottawatimies, etc, of August 21, 1808, 7 
ttat 91 In this last mentioned tieity the United States agieed to con 
aider ( lit 4) the lluums, Ehl lUici, ana 'Wea Indians as "loint owneiB" 
of a oeitain area of land and foi tho lust tune igieed not to pnicbase 
eald land withont the ciiusont of cadi ot said tubes In cnily beauea 
the Chippewas weie dealt with ns a single tiibe Ohippeiatt JHdmna of 
Itinneaota t United Statca, 801 U S 858 (1&37) 

“»» Treaty with the Chlckasaws of July 28 1805, 7 Stat 80, Tieataes 
with the Cherokeeg of October 26 and 27, 1805, 7 Stat 03, 93 


T'eiiiK ssti' ind ihc f letks ” Iho iisidnc ol then luids m 
the lock 111 Oiiiiulgoo ux> to ihe Ulcoiauhiti ho The (luce 
tiHinci puichiscs aic impoitiut, m ismnch a& they con- 
'•iilid.ilo flis)i>iiiod inil'' nl oui settled coinitiv .mil ipudei 
then iiitcicoiiisc st'ciiic , iiid the stooud p.iiticulaili so 
IS with the '• 111,111 piniit on the iivoi, which wp PS-pept is by 
this liiuc pedpd by the I’l iiikt -.h iws,““ i( coinplptcs om 
IHissPssiiin of till' whoto ol both banks of tlie Ohio, li om its 
■-oiiifp to lie 11 Its niimlh, mil llip niMg itinn oi tnit iiiei 
IS thoipbv 1 piidi If d tin PI ei s ifo to oiii citizens sc (tied and 
settling uu its ixtc'iisuc wati'is The puichase iiuni the 
UiLcks till) h.is Jicci) roi some (imo pulipuhiilj inloiesting 
to (lio ,Sf it I ot Gcmgia “ 

A til ily iipuoti.atcd i\i(h tho Oliocfaws in Noiumhoi 10, ISO!,' ' 
coni iiiiict the hist losoiidlum oL 1 lud toi the use ot indmclnd 
Iiidi ins ’ - 

\i LiiTc J paiiips the sigmfliTiit piovision ot 

lAiiti iiftlit (honsTiiil dolliiis to piiililp the Miiigocs 
to disihimP till' (kht due to thpii inciilnints and ti id 

The* liPltv nitli the Gic,i( and Little Osigcs of NiwcmlieL 10, 
IMIS, ' pioiidwl 111 addition to land cessions, the pledge (Ait 
12) thil the Osigcs would not fninish “ any nation oi 
tube* of Iiidniis not m amity with the United R( itc3, with gnus, 
iiiuuiiiiitions, Ol ollipi unplPincnts ot wii ” 

In oiip of his list oflicuil niossigos to Ccrngiess on Novomhei h, 
1809 TpUpisou obsiiyed 

With oui Indian iipighhois tlio public ppacw has been 
steadily iinintunid Bome mst.inces of iiicTiyiclnal ■wioiig 
lino, is ,it otiioi times ( iken place, but in no wise iiiipli 
endng thf will of tho u ilion Beyond the JIississippi, the 
low as, the Sies, and the Alabnnns, Imyo di’livoied up foi 
Inal and iiunishiiicnt luiliMduals tiiiin amoiig (hi iiibclyoa, 
icciisccl of innidPiing ritizens of the UiiiUcl Htitos On 
this side of the Mississijipi the Oic'clcs lie cwoiliiig them 
splyps to aiieat otlciideis of tho same kmd, and tlie (Jhoc 
l,iws hive manitpsted (hen leidiiipss and cIpsup lot 
amicable md just aiianemicnts icsiioitiug deiiiPtUlious 
poinmitlod by dnouloily ppisons of (hoii tube ' “ ' 

iiiir Ilf the two gieat diyisions of the Obeiokee nation have 
now niidoi cousidenlioii to solnit tho cilizeiisbip of the 
I iiitocl St itps, and to lie idciitided wilh us in laws ind 
7 oyoiiimont, iti such puigicssiyc mantici is we shall think 
bfsl 

Dnixiifi this tune Uieie hid como into powoi and influence 
nnong a gieat iminbei of Indian tubes a Shawnee, Toenmseh, 
ind Ills hioUic'i I/mlowasik m palled "The Piophet " When 
distnrhiug lepoits of the bebavioi of the two Shayyiices ipachcd 
I UtUiison, he lesohod to picss tmtliei befoio all Indiin tubes 
1 wpie lendeicd unwilling to pait with thPii land Accoidmiily m 
Septembei 1800, he ronyened the head men of the Dolawaica, 

I Pottawatomies, Minmis, and Eel Kivei Miamis and requested 
aome 2,600,000 acres ’ ’ Tina they yiplclcd ’ ’ A month latei 


“’Tiraly of Noyemhoi 14 1807 7 St it 00, conslrucd in Ooffee v 
01001 u 121 TI b 1 14 (1887) 

«»Tri.ity 01 Dpcembcr 80, 1807 7 Stat lOO 

Mcbsagp of December 8, ISO" in Di hales and Piok odnigi (1807 -7) , 
TOl 10 p IS 

•'iTieaty of NoyuuhGi 18 1807 7 Slit 98 

^Ibid, Alt 1 A tiuet ot lauti was leseiyea foi the use of Alzlia and 
Sopliia aiuphtcia of a while man mil Cboctuw woman 

‘ ■’This IS not the fliat tune Ibat allnilon to the distiiasiil flmncial sit 
nation of tho Indians was made in a tunty Both the Tieity with the 
Cicoks, June 10, 1802 kit 2, 7 btat 68 anil tho Tieity with the Chick 
asawB, July 23, 1S05 Ait 2, 7 Stat 80 make mcutiou of Qobta owed by 
the notiies Aho oce Chaptoi 8 see 7C 
1 ‘Tieoly of Noyomber 10 1808, 7 Stat 107, eonstiueij In Hot Spring* 
Cases, 92 U B 008 704 (1876) 

•• Debate 1 and PiooeedinaB (1808-9), toI 10, p 1' 

I -'■JliU By the Tieaty of Deliou, Noyembei 17, 1807, 7 Stat 103 and 
! tho Tieaty of Biownstown, Norembei 25, 1808, 7 Stat 112, less Impor 
tant teiiitoiial concessions weie aecnred 
“'^Oihison op oit p 106 
•••Tteaty of Soplemher 90, 1809, 7 Stat 114 
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n.uii‘)Oii ODiitliidpa 111 iguimiiit \M(h llio ^\Lls it(iit,iii/iiiB 

tlifii cl urn lo ilio Imd inst certort aid i vUn^iibhing ii im m 
aiimilv 111(1 1 oisli giit, mil pi <iiiiis(>(l uldifioiKil iiioiu i il tlii> 
Kickiijoos chouUl dgne to Uie cossioii ’ Sluiitlv lluniflti, 
Dpccmbci 0, 3S0n, Iho Kuk ipoos t ijiihditod aid cidid some 
2d(),0U0 ims £oi <i “li'iOO tiniimty plus tli'Ot) lu goud'^ ' 

TLpsi LissiDus soou net isioiipd di'-'. itisl ii lion luioiii, llic In 
di.iiis iiid, in llie siunrnc'i ol ISIO, with luiliin n ii luimmont m 
lilt' W iliisli 1 illt'i, Hinisoii suiinnoiK d Tptnmsih iiid hi-. •« ii- 
iiois to 1 tonlGiPiite .it ViiiCPMuts'* ‘ lli'iti till Shall iiLi' < 'hut 
deliiPiod his iiltiniitnm Only unlh ^loit itgiot ivmild hi toii- 
sidci lio.tililies ng iiust tlio TJuitod Htilts ig iiiisl iihum hind 
pill eh ISPS wcio tin oiili compliiiil llont in, niiliss Iht ln'itii's 
ol the intiimn ol ISO'3 wiic lesiiiuhd, he iioiild ht tomptllid to 
eulei into in Engli h nlli iiicp “■ 

tjpoii iH'iiii, lufoiiiied hi the Goieinoi lint siith coiidituiiis 
could not Ik. atceplPd liy tliu Goi ei iimeiit ot the United Slatis, 
Teoiiuisc'hpioctudod loiueiko liidi.iii inr it.oiii'wus with tho t ol i 
liigti coiilliet — the AV ii ot ISli with Oicit Biitim The «>ul> 
ticiti ot luilitaiy lUiaiicc the United States nas ible to nego- 
tiate' was that with Uii AVyandots, Del iiv ires, Shaiviiioise' 
Senecas lud hliamlos on Jiilj 22, 1814 ‘ * 

In 1811 wii biokc out among the Uppei (Jink towns tint hid 
been uonsid by the (loquencc ol Teeumsoh seiei il jpns beioie 
Foil Mims ueai Mobile was buiiied, uid the lu ijoiity ol its in- 
hibit lilts killed Andicw J ickson, in duiigi ol mihtaiy oim i 
tions ill that ijuntci, launched an obstinite aid siucessfiil 
f impaigu, UiPliiig whole towns in the piocess " 

Siiue thi Oieiks woit a nation, aid the hostib Ci'iks lonld 
not m ike i sepal ite peaeo, Jackson met with iiiiiesent itiK's ol 
the nation, liieniUy loi the mod pait, and pit'spiited las ‘ Aitieles 
ol Agii'i'inent and 0<ipLlnl-ition ” 

The Qonei il deiiiaiided the siiiiond(*i of 2 1 000,000 leios,’” 
hflt Ol moio ot the nncieut Oic'ek domiiii,'” as an indemnity 
fill tv 11 otpensps F-iiliuo to comply would be eonsideiod 
hostile A huge put ol this teiiitoiv belonged to the loyal 
Cieiks, but Jackson m ide no distinction Undci piolest, the 
‘ Aitictes ol Agieemeiit aid Cipitiihition” weie signed August ft, 
1814 


'»Tiealy of Oitolin 2(j IROO 7 St it 110 

•“Tiontj ot lh<iiiil)i.i •) IROO, 7 Stnt 117 Atif ly tiom Oskiaon, 
op cU p 107 

Vdims, Ulslojj 01 Uip United Stitis ot Amnica Dining the BAist 
AilministiiiLion of fanes llidison (IbOO), \ol VI, p H5 
™ Ibul, pp 87-88 

« Treaty of Julj 22. 1814, 7 Rtat 118 
•oAd-imt, op oit , vol VIT, pp 2J8-2sl 
•‘•/liiiZ, vol VII pp 28T-2B7 
vol -VII pp 260-200 
’"Tames, Andieiv Jackson (1033) p 189 

’ ’ Art uns op at Vol VII, p 200 Artums eslunutob that two thuds 
ot the Cheek land was denuindod, runes estimates one half (op oit 
p 189) 

■» Tames, op ait p 190, Ad uns, op ott p 260 
7 6tit 120 “Title of the Cieek Nndon ' to lands in Ucoigla ' woo 
extinguished tiuonghont most of Uu south! in p ut of the state by the 
tieabee made vvilh the nation tn 1&02, 1801, and 1814 T Bint 08, 06, 
120” Coffee T Ghootiei, 128 TJ S 1,14 (1S87) This laud cession was 
the subject of much eontioveisi foi moie thiu n ccnlniy Aftei the 
passige ot the so e<iUed juiisdiitlou ict (Act of M ly 24, 1621 43 blat 
US), giTlng Jmlsdletion to the Conit of ClimiB to rendu Judgment on 
claims aiismg onl ot Cieek Ueallcs, the Cieek N iHon Med a petation 
seeking payment lot the twenty thiec miUiuns and moie ocies ot bind 
with interest, nveiimg that — 


(ht Ueaty as diawn did not piovido any compensntiun loi th 
lands lequued to ht ceded i • > • dial said Jackson rtpif 

i i.— i. make an; 


1 couutil that tat w 


lOl^^Wf 


Ceitaiii olhii piiwisiniis lucIit.iU ttii spiiit ol capitulation in 
whiili Ilio tioily was lugoti tied Foi e-^ample, Aifule 3 de 
in aids 111 It ill c (imiuniac ilion with the 13i itish and tlie Spinish 
111 ih aidniii'd, ind Viticlub inovidrs th it ‘ ill the piophtls and 
aisfigilois (it the w II ‘ ‘ wild have not subiiuttid to 

the unis 1)1 ihi Uiiited St ilts ' lie suiieiiilued 

Tin tciiiis ot the iK'iie whiih hi ought to an enil the W.ii ot 
ls]2 inovidcd tm a gineial anaiestj lot the Indians,’" aid the 
Fidtial QiiMiiimint jiiou'i deiL to romi to teiius oJ peice with 
Iht V moils tubes Twiiitv iii liiis wtic iiegoti itcd ai 2 yens, 
pioviding chnllv toi iniKuil loigivtiicss peipetual peice, lud 
(b'lnoiiiig np ol piisoiit'is, the i ecogiiitiou ol toimei liotities, 
aid icknowUdgiiuiit ot thi United States as sole pioLectoi”* 

E INDIAN REMOVAL WESTWARD 1817-46 

AAit)i the aicu isiiig lelncl am ol Indians to iiait with then 
lands liv tic dies of (cssion, tlie polny of lemovol westwaid 
was aicchiatod The Undid SI des olteied lands in the West 
1(11 li'iiitoiv ikisscss(h1 by the Indians in the eastern pait of 
the Und(d Mutes This seived the double pniiiose of making 
aviilible im white sctllemont a vast aiea, md solyiug the 
inoblem ol conflict of mtlioiity (aused by tho pieseiiee of 
li'diaii nations within side bouiidaiii , 

Although the piogiam Ii.id been (uiisideied in ceitam iiuarteis 
Xdi some time, it was not iiidil Utei the close of the Wni of 1812 
tint the fust exebango tu ily was concluded"’ Then ioi nl 


.... , ..inert till 1i(>aly ns he had diavrn it be would fuimsh tL. 
whole tiilK with piovlnons um1 immuuition ind that they could 
. T, QUij Biitish and 


,0 down lo rensacohi ind Jon. .... — 

mil hy the tilin' thi> got tniii hi would h( on thoii trucks and 
whip ihcni ind tbi Dtdisli ind dilye them lulu the sea," and that 
(hiven lo this cvtnmity thev submitted and eigiied tho treaty 
(l-p 271-272) 


lUis pelillou was rtismissc'd on Mnich 7, 1927, the Court of Clauna 
holding th It the JuilsdicUiiiuil act doia not giro yunedictlon over a claim, 
Iht allow inee of whith Iniolvid the setting aside of n tieaty on the 
eiouud that it was iiiloi(>il into undii liaud CTtd 2fation r United 
States, 03 C Clt 270 (1927), ait fhn 274 U S 761 

‘“Ninth At tide Ticaty of Ghent ol Decembei 24 1814, 8 Btat 218 

n-Pontiwatamlo July 18 1S15 7 Btat 323 riinkiabaw Tnly 18 
isn 7 St a IJl.acetim Jnly 19 JSn, 7 Btat 12’i Bloni ot Lake Tnly 
10 IHI'i 7 btat 321), bion\ ol Uir Hivci ol 8t PoteiB, July 10 1816, 7 
Slat 127,TnnUon Inly 10 181T 7 Blal 128, llahaa July 20, 1810, 
7 Stal 120, Kiel ipuos, Sipambei 2 1815 7 Rtit liO, DeUwarea, 
Wj uidolH Sdwcis, rt( , Septomhd 8 1813, 7 Btat loi , Guat and Little 
Ueago bipUmbii 12, 3810 7 >Stat lH The bupicmc Court lu con 
stiuinji tho ticitv with the Gicat and Little Osiges, Septembci 12 1816, 
sliU ‘peici, WHS reistuMIshert bitw(cn thi conti acting paitlce, and 
toimei ticatiis vvcit iinewed ' '• Utatr of Jfisaonn Y Btate 

of Iona 7 Uow 659, 66S (1810) bac beptember 13, 1816, 7 Btat 131 , 
For Soptemixi 14 1815, 7 bint lOO Iiway Beptembei 10, 1816, 7 
blit 130, Kanaaa, 0(.tohci 28, IblO 7 Stil 107, baca of Hock Rlvei, 
Miy 1 1, IHIO 7 bill 141 , bloua ol die L(>iil, Bionx ot the Bioad Leaf, 
and Bionx \Vlio blioot in thi Fine Topa June I, 1816, 7 Slat 148, 
AVuiuibago June 3, 1816 7 btit 144, Uciiomenee, Uaich iO, 1817, 7 
btit 161. Ottoee, Tune 24, 1R17, 7 Btat 334, PouLaiai Tune 26. 1817, 
7 bt It 150 

hive othei tieatlee negotiated during this period piovided foi cesmone 
of teiritoiy Cliei okees, M u eh 22 1810, 7 Btat HB.Ottawas Clupawns 
etc , AngUbt 24, 1810, 7 Btat 140 , Chei okee, Beptembec 14, 1816, 7 btat 
148, Chlckdoaws, Beptembei 20, 1810, 7 SUt 150, Chactaw OctobPi 24, 
1810, 7 Stal 162 

The Tieaty of beptember 20 1816, 7 Btat 160, with tho Chiclusavve, 
made pioTiaion (Ait 0) foi llbeial piisentn to spemtiea ohlefB and Indi 
vnduul Indiana Aiticle 7 piondcd that no moie liicnees weie to he 
giauted tu ptddloia to tiaffle in goode, m the Cluckabaw Nation 

“’Treaty of Jnly 8, 1817, 7 Btat 186 Conatined in Ohetokee Notion 
T Cfrotgm. 6 FOt 1, 0 (1831) , UaieTi y BiooHe, 8 now 228, 232 (1860) , 
HofOeti y Joy 17 Wall 211, 212 (1872) The Bnpiorac Comt again 
LOnetiued this tieaty In Heckman y United States, 221 tJ B 13 S, 129 
(1012) “In 1817 ( * » the Cheiokee Nation ceded to the United 
Btatea leitoin tiacla which they foimeily hdd, and In exchange the 
Umted States bound themsolvea to give to that hi ouch of the Nation on 
tho Aikonaas aa muih land as they had received, or might thoioafter 
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INDIAN TRHATI*5b 


nio>,t iJ(t >iMis Ihon'itlii Tmliiui In itv lUiKiiif, w is CDiiLCima 
iliiiDst soli'h iciiKiMiifi (III nil ImIks ()1 ti ilii'LS lo llic 
vu lilt limK Ivint? to tlu‘ \msI« ml Tin Iiisl iml »«'■>• '•'S 
iii<ir<int 111 llir'-n lio.itii s \\ is i luii linl( il wiUi llii> soul hem tiihis 
lidi known is tin Km (Inili/'id TuIks” 

1 I'/ifioAffs— In ISKt Viuluw J uksoii is ronimissionfi Idi 
tin ITiillul HI, lies met Milli till Clii inkus to clisuiss tin pioiiosl 
iKui of (\(lniiKJii„' liiKls ll.iiii lUlluiMiliil ('htiokees wi ic 
lutleih ommsiil In it, mil Ihi' jiu it mnioiilv nl riidiuis wen 
L\li(‘iiicJi tluhious nl till i iluu oL leuioMiit, Usewheit 
Ilowful, the iu\l jtii l Unity, Diopiiid hy Aiidiew Tick 
son, w.is miiitiil hy lepicSLiit itiies o£ the Cheiokie N ilion 
Its lent, Its iiuliiili (Alt 1) n tossum ol the liiiG ortniiiod by the 
Uheiokii Natinii ni letuiii tni i iiinjimliou ilt tiact ol tounliy 
(Isewhuc, l stiiiiil.lt inn (Ait i) loi (he Inkmt, ol i leusiis oi 
the (’hiiokcc N itinn in oitlei to ililLimiiiu those tiniRi iluin ind 
those icjii'iinint, hebmd mil thtis iIi\ido the .inumlios between 
(hem, comiieiis itmu toi Imiiioiemi iits (Aits 6 .iiid 7), and 
(Alt S) itsen itiuus ot (>10 aiies ot Cheiokei liiiul iii bti estate 
with i leieision in ten siinplo to Then chiUlitu, to ‘eidi and 
eieiv head ol inj Indiaii l.imily iisidmg on the cast sitlt ot thi 
Alissihsiiiin Hivci ' who ui ly wisli to become titi/eus 

* » I. " • Thtse "usiiv<itinns” WHO the hist illotnu utis and 

the idea ot indnidutl title with nsliuticnis on .ilieii iliou, as a 
basis of Lit i/ciiship, w.is destiiiwl to plflv i nmoi lole in Intii 
Indian legislition 

When the attoiupt to evLCtdo (he tu ity w,!*! hi ide, its weak 
ne&sos came to light Rimoial wis lolnnl uj, uid the iialioiuil 
will to lemoia was laikiug In 181') a ilelogation of Clieiokies 
appealed in Waalungton and negotiated with Sccietaiv Cilhoun 
a new tieat>,’“ which contemplated a coss.ition of nugiatioii 
The Oheiokoc Nil ion opposed lemoval and fuiUioi cession of 
land, hut once nioie the Fedeial Ooveinment sought lo pei- 
aundo them to mo\ e w est Bp the ti eatv ot May R, UJiS,’" made 
with that poition of the Cheiokoe Nation which h.id lemoied 
acioss the Mississippi pm saint to c.iilioi ticitiee, anothci ottei 
w is made Aiticle 8 piondes 

• * • that then Biotheis pot leniaiaing m the Stites, 
may be induced to ]Oin them ' » it is fnithci 
agieed, on the pait of tlio United Stales, that to e uh Head 
of a Chciokee family now lesidiinj within the chaiteicd 
lunits of OcoiRia, oi of oithci ot the States, Batt of the 
Misiissippi, who may desne to lemoye West, shall bo 
giten, on emulbng himself fox enugiation, i good Ilifle, a 
Blanket, and Kettle, and bye pounds of Tobacco (and to 
each inembci ot his family one BUnket,) ilso, a just com 
pensation ioi the pioperty he may abandon, to he assessed 


recolve, east of the Mississippi • * *" The tube (Cbeiobel was 

divliled Into tno bodies, ono of which lemaiued wbiie they wiic cast | 
of the Miasisslppi, ana the olhei setUed themholies upon UniUa States 
land in the conntu on the AihanSis md Wlilto ineis 
The ellBCt of resenes to IndlMdudl Indians of a nillo syuaie tath 
sicnied to heads of families bj the Chciokee lieabes of 1B17 and 1819 ] 
lb duiellj decided in the coie of Contef i Wmfoii’f Leswe 2 ieigeis 
Ton Rep 14a (1828) The fHvwloii of Iho Chtiobce Natir-> nto two 
parties is also dtscusbed in O/d deftleii v XJnitid Statri, 118 U 8 427 
485-418 (1808) 

•“Tieaty of Inly 8, 1817, 7 Btat 168 It i* to he noted that In the 
pieambla of Iho tieaty the toUoiMng iinotation ol X*ic8idrnl l£adi<ion 
la eited with nppioval 

• * * when established In their new eettlemonts, We aball 

stlU conbidei them as our Lbildren, gm them the henelll of 
exidianeinB then ppltnes fm what they win wont at om too 
toitee, and aJwaya hold them flimJy by the hand 
•“Ifor opbuons of the Attorney Genei-U on compensation pioylded 

hj the sixth and seventh articles on ilehts ot leseiieis and on rtiercnt 

Of lands, see 8 Op A <3 828 (19)8) 9 Op A Q 967 (1888) , 4 Op 
A (3 U0 (1842) , 4 Op A G BSO (1847) 

•“trreaty of Fehinaiy 27, 1819, 7 Stnt 196 
•"T Btat 811 


li\ poisons (o he ippointed hj (lie Piesirtcnf ot the United 
Wiles-"’ 

This lie its w.is Iiegoli ifLil to dc hue tlio limits ol Hit OhciokeLS’ 
mw bonii in the 'Wed— limits which weic ditteient tinm thosi 
ninknipliltd by Ibo litily ol 1817 ind fouieution of 1819 <iiul 
iiulndid Ihe lollowint, piomisc 

'llu Uiiiled fit iks .ij,ue lo iKjsscss Uiu CheiokeL, and lo 
fcU 11 inleo it lo llieni loiotei, ind that gii.iiautee is lieitbj 
solLiunly pleilgid, oi sli on millions of acics of kind, 


I Vlso inleicsling is tbc ))U' inibh wheiem is staled 

' * Ihc aiivions dcslic of the (hiieiunn nl of the 

Uiiittd yi.iks lo semie lo the I'beiokcQ nation of In 
dims ' ■■ ,1 fill III ant lit home, iiul which shall, iiii 

del Iho most solcum guai.mteo ol Ibe Uniled Stales, lie, 
iiid 11 111 . 1111 , tliciis tni o\ Li — a home that shall lu \ ei, m all 
till mo (line, be cmhanassicl by hating oxiciidcd aionnd 
il (hi lines, Ol iilifod ovei it Iho imisdiclioii oi n Teiii 
(oiy Ol HI lie, noi ho piosscd upon by Ihe extension, in .int 
wiy, ot luv ot the limits of any exislmg Teinkny oi 
St.Uc, (P 8 U ) 

Aitiilo 0 pioMdid Ihil wlionevti Ihe Chciokocs desunl it, a 
set ot plain 1 iws sintcd to then condition w ould be fui nishtd 
Oonfidciiti tl igcnts woie thou sent to the Olieiokcc Nation to 
uiiew eltoils to secnie iminigi.iuts (o Ihe west, hut Uiesc etloits 
mtt with litlle snetess" Olnioiisly moio tomliil measuics 
would h.iyc to he iisi'd, ,ind llii> expaiibiomsts awaited engeily 
(he xepl, icing ot John Quiiicv Adams with i Chiei Bxecnlnp who 
would not hesil ite to t,iko such action “ 

The olccliou of lf>28 bupplied just snih a Piosidoiit Despite 
a com ilnitoiT inaugmal iddiess,*‘ Audiow Jackson immediately 
made il cleu that the Indians must go West* ° In this ho was 


•“The tarn "piopoily which he may ahandon" la conetrned aa fiicd 
Plopi ity, “that which he comd not take with him, in a word, the land 
and impiovcments which he had ficcupied hi J Op A O 821 (1880) 

I *“ Tieaty of May 0 1828 4.jt 2, 7 Stat dll 

I »»Thls tieaty was latlfled with the pioviso that It obould not intei 
teio with the lands assigned oi to be assigned to the Oieek Indiins noi 
[Should U bo conslrucd to cede any lands hcietofoie ceded to any tubr 
l)y any treats now in existence 

On Fehruaiy 14, 1891 a tteaty (7 Hut 414) to settle disputed 
Orrik cliims wis negotwlid with the Cheinitee Nation wisl of the 
I ihssisslppi In addition to certain aniindminls to the preceibng agiee 
ment on outlet desciibed as a 


• * *■ peipitnnl nntlcl Wisl and 1 tin iiid unmolcsled us< 
ol nil the Oounfiy Ijlns West ol (he Western houiidniy ol thi 
uliose desciilied limits ind as tai -West ns thi hO-ven Itpity ol 
the United Stales, and then uaht of soil extend 


which had been gu.iraiiteed m Ticaty ot May 0 1828 Ait 2, 7 Stat 
111 was lenffliniod 

’•iThis aiticle was cmceled at Chciokee lequoat, by Tientj of Ftbiu 
aiy 14, 18 « Alt 8, 7 SUt 414 

■«Poiennan, Indiin fteraoval (19d2), pp 21, 291, Abel Indian Con 
solidatiou in Annual Repoit, Aiuuiean nistuikal Association (1906) 
>ol 1, p 861 

• ’ Abel, op mt.p 870 

"• In hie npeech of Moich 4, 1829, Taihson eald 


It will hi my «ineeip and loiistanl disiie to iib'HVf (ownrd the 
Indian tubes within oui hmito a lust and litiuBl policy, and 
to Btve that humane and considiiate attention to then lights 
and then wants which is consistent with the habits of oni 
Goseinmtnt and the fiBliues of oiii people (11 Mine Doc, OBd 
Cong 2d sees (1898-94), yol 37, pt 2, p 498 ) 


“See Abel op mt , p 870, 978, Foieman, op ait, p 21 In his 
flist message to Congzess of Decembei 8, 1829 Jickson mged volun 
taiy lemovol as a piotectlon to the Indians and the states (n Misc 
Doo, 69d Cong “d Besa (1801-04) vol 17 pt 2 p 468) On May 
28 1880, the Indian Removal Act (4 Stat 411, 20 U S C 174, H 8 

12114) waa paaaed (Amendmente gnaranteimg piotection to the 

Indiana fiom the atatee and leapect for tieaty rights nntll removal 
wpie defeated (Vhel, op ott, p 880) ) It gave to Piesident Tael son 
powei to initiate pioceedhiga foi exchange of lands This was began, 
with leguoaU foi conteienoea, In August of 1880 (Foieman, op oU, 
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iirlccl bj tbo lej.isl ifuic ol Guoifcn which hid ciuclod 1 iws to 
haiidss ind iii.ikG mtoloinhlc thp hie ul the l-dsti>iu CliciokLO ™ 
When (ho ohjciliMs ol the hostile Itkisl.ilion bcc iniu eMdiut 
the duet oi the Ohoiokee Nation, /ohn Itoss, diloimiiKd to seek 
ichet and hied n uiofiou iii the Suiiiunc ('onil ol llie Uiiitcd 
St itps to eiijoiii the o\ecutiou oi ceilain Geoigia laws The hill I 
lOMowcd the vaiums guaiantces iii thi ticalics between tlu 
Gheiokee N ition iiid tin Uintid M itis ind comijluiud tint the 
aition ot the Geoigi i le-^isl itiiie w is in diied Molilion Ihcieol 
AVhilo the luiisdutioii ol the Siiiiioim Coiiit w is duned on 
the gionnds that the Gheiokee Nation w is not i /oiiif/n slate 
within the meaning oi the Constitution, (’hiet Justice Maishall 
uueiLhcless gne uttciance to i highlj signihciul niahsis— 
the hist judicial aii.iljsis — of the edcct ot the \aiioiis lieatiis 
iilioii the status of the ludnu nation 

' ‘ The iimiiLious ticaties m ide with them hj the 

United Mites, letogiiiso Uiem ib a iieople cainhle ot 
muiitiinnig the lelatioiis of poice mil wii, of hinife 
lespousible in thou iKihticil chnictei lot my viol il ion 
ot llitii Piigaeimf uts, 01 lot uiy aggiessiou cmniuilted 
on the eili/ens ol the United Miles, by au\ mduidual ol 
then comunmity Liws line been enided in the simil 
ot these (leatios The acts of oui goveuiment pi imh lec- 
ognise the Uhciokee nation as a state, and the loiuts ae 
boiuid by tho&e acts ’ 

ShoiUy theicaflei, two misslonaiies, Woicestei and Butlci, 
weie indicted in tho Supeiioi (Joint ot Gwinnett County toi le- 
siding in that pait ot the Ohciokoo eountiy ittaclied to Oeoigi i 
by leeenl state laws, in vioUliou of a legislative ict which foi- 
liido the losidence ol whileb m Uhciokee countia without m oath 
ot .illcgiance to the state and a license to lemain ■* ’ Mi Woices- 
tci pleaded that the United States h<id acknowledged m its 
tieatiOb with the Oheiokcos the lallei's si itns is a soveieign 
luition and as a consequence the iiiosecntion ot state laws could 
not be maintained Ho was ti i< d, coinided and sentenced to 4 
ye 11 6 in the iicmtentiaiy 

On a wilt of eiioi the case w is earned to the Snpicme Oouit 
of the United StatOh, wheio the Uouit asseited its Imisdlchon 
and loveised tho judgment of the Supciioi Com I toi the County 
of Gwinnett in the State of Gcoigia, dedning that it had been 
prououncod undci coloi of a 1 iw which was i epngnanl to the 
Constitution, laws ind tieitics ot tho United States Ohiet 
Justice Maishall in dehaeiiug this opinion exanimed the leatnls 
of tlie vaiiuns tieaties with the Oheiokees and pioceeded to 
pomt out 

I. 1 ^ Tiiey fstato liwsj mteileio toiuhly with tlie 

lolatlons pst ibhshed between the United States and Uio 
Cheiokec nation, the legiilatiou of which, accoidmg to the 
settled lamciiilcs ot oui lonstitutiou, aio coininilled ex- 
clusively to the govemment ol tho Union They aie in 
diiect hostility with tieatics, lepeated m a succesbion ot 
aeais, which uniik out the bouudaiy that sejiaiales the 
Cliei okee comiti v tiom Qeoigia , gnaiaiity to them all the 
land withm thou boundaiv, solcmulj pledge the taith of 
the United States to le&tiam then citizens liom tiespass- 
ing on it, and recognise the piecxisfing powei ot the 
11 alion to govern itbeU They nio in hosUhty with the acta 
of congress foi legulatiug this mtoiconise, and giving 
effect to the tiealles 


pp 21-22) The IndiniB weie advisod that lefuaal meant end of fod- 
pial protection and ahmdonmont to state laws (Abel, op oi#, p 382, 
Foil man, op o»t,pp 281-232) 

»“Soe Woroeatet r Geotqw, 8 Ptt 518 (1882) See also. Foreman, 
op olt , pp 229-2S0 

"’OlieroUe Nation v Qeotgia, 8 Pet 1, 16 (1881) See CJhaptti 14, 
sec d 

“aporem-m, op oit p 288 

••Woioeatei v Omgia, 0 ]?et 515 561, 862, (1852) On the faUmo 
ol (Georgia to abide by the Snpieme Conit doclalon, eie Chaptei 7, sec 2 


111 Seplcmbci 18dt, the Picsiduiit sent BciiJ mini F Ouiiov of 
TcuncssKi into the Cheioktc couiitii to supeiintend the woik of 
eniullmi, the natuestoi tho jouiiipy to the west Cmiev found 
the ti'-k dillicnlt and slow, only 71 taiiiilios eniollmg bv Decern 
boi The Oheiokees weie diiided on lemoval, one gioup hfeided 
ba Johiillidgc laaoidlili to cimgialioii, iiiothei t letion lemaimng 
lujal to then chief, John Ross, md opiioscd to the jiiogiam 
In 1814 the Ilidge taction lugotiated a swcoiiuig liealj loi le 
moaal which tilled ol i itihi if ion bj the Chciokee council"' 
In Itjuj delegites Horn both lactioiis weie scut to Washmgton 
VI lei the Koss gioiip hid loluscd the riosideiit’s teims uegotia 
lions will* oiKiiod witli tho opposing p,iity, and on Maich 14 an 
igii emml w is cli,iwii up which w is mu to be cmisidoied binding 
until it should icceiM the ipiiicw il ot the Uheiokee jieoplo m 
till] fOllllOll 

At a lull council meeting in Uclolipi t8J5, at Red C],iy, Ton 
iiessce, both factious, tempoiaiilj ibandoning tlieii qiiaiiels, 
united in opposition to this tieity and lejected it ' Aiiothei 
meeting was then called at New Hchota, lud i new ticaty was 
negotiated and signed 

By Aiticlo I, the Cheiokoe Nation ceded all then kind east 
ot tlie Mississippi Rhoi to the United States foi ^5,000,000 
Aiticle 2 of tins instiument lecites that wheieas hv treaties 
with the Cheiokecs west of the Mississippi, the United States had 
guaiaiiterd and seemed to be conveyed by pitent a ceitain tei 
iiloiy as then pcimancut home, togethoi with “a perpetual outlet 
west,” piovidcd thit othci tubes shill have access to saline 
deposits on said tciiitoiy, it is now igiecd to convey to the baid 
Iiidi ms, and then dc*sceinLiuts by patent, in fee simple ' • 
ceitaiu additional temtoiy 

The c si ate of the Choi okees in then new homeland ( by Ai t 2, 
7,0(10,000 acies and an additional 800,000 acres) has been 
laiiousla called <i fee simple, an estate in tee upon a condition 
subseciuent,'"’ and a base, qualified oi doteimmable fee" 

Aiticlo 5 piovldes that the new Cheiokue laud should not be 
included within any stite oi temtoiy without then consent, and 


“’"The mithods which wcu implovrd nt this tune hnao been deseilbed 
IntilKUi was met bj inhiguc 

Iicent mived liK cits foi a llh( i il t — 

the Indluis uid luliumi iigumiiits c Ululated to bioilc down tholi 
icsist iiici * nipd with hqiioi tho luduins wcio cbaiged 

• ''•'-1 ^njeiti with or without 

“'/hid p 241 

"•Abel op oit tn 882 p 401 

"I'liealy ot Time 10, 1881 (muatiaca) This tieaty ceded to the 
United htates all the Oieiolcc liuil in Qcoigln Noith OiioUna, Tonnes 
see and Alibuna, and tho Indiiiu, pgioid to mosp west Abel, op oit , 
p 40S Foicman, op ott , pp 204, 268 

"*> Tieaty of Maith 14 1828 (unratifled) 
coded lU its castein teiiiloi} md sgieed to 
Foiem-in, op oif p 206 , Abel up oit pp 404 
'“Foicman, op mt pp 200-267 
•“Decembei 29 1888, 7 Slat 178, 488 (Supplement) The evpnta 
leading to this ticaty ire onala/ed In L E Cohen, The Ticaty of New 
Bchota (1086), 8 Indians at Woik, No 10 

"'O/iaoIce Nation v Boulhtm Kaiitaa EaiUeep Oo, 136 U S 641 
(1800) In United Btatca T Bogota, 23 Fed t>68, 864 (D C W D Ark 
1888), tho court insisted 

• * * By lookma st the title of the caieiokees to their lands 

we Bnd that they hold them all by suhstanti'illy the same kind of 
title, the only dtffeionce being that the outlet la Incumbered with 
the Bhpnl-itlou that tho TTniiod States is to pumlt othai tubes 
to get salt on the Salt plains With this exception, the tltla of 
the Cherokoe Nation to the outlet is just as fixed, ceitoln, eiten 
sire and perpetual as the title to any of theh lands 
The Prosldent and Senate In conolnding a treaty, can lawfully covenant 
that a patent should issue to convey lands which belong to the United 
States Holden v Joy, IT Wall 211 (1872) 

“UTolden v Jov, 17 WaU 211 (1872) 

“» United Btatea v Beese, 27 Pod Cas No 16,187 (D C Mass 1868) 
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tint till 11 iiglil It) milvP l<nvs iiol innmsistml with Ihu Umit-li 
tutmn 01 iiiltticoui-o uLs slicnild Ik sttmorl*” 

'Hio Ntn Ft hot i lit ill iKo imiMtltil ( \it 1-il iimln ci>U mi 
it)inlilioti‘5, ifsin llKiii'- 111 Kit) int' lot lliii'.o nlio iinIh il lo ii 
nnin ui'-l ol llic IKi'-si '■iiijii ' ' uid fm '•tflliiuonl ol <1 inns ( \il 
la) lot foiDK'i u-('i\ itions In ultlilmii i iommi'->-mii m is (s 
tiiblisheil (■\il 17) (ti uliuilii Ui' tlust (.linns’ 
j (’ln(ln',ini s — Vllhtmuli llio tloni nn nl Hit Clmk is.m ^ ition 
M IS (Oiisitlt i.ilili ii'stiKlttHil till' tic mis til IMG “ nuT ISIb ” 
It \Ms not milil 1SJ0 lint the siibint ol ’xtinovil” n-is gmn 
st'iions (iiiisidontioii DiiiiiiK Iho sniiiuKi nl Ih.il \(M1, Hit 
I’lcsidciit lui't tho iiiiiitiiinl thiols ol tin I’hitkis.iM Nitioii mil 
wuuLMl tlnm tint Ihov would Iil cdiiiikIKiI oithii lo iiii.,i.itc to 
(lie wosi Ol to siihiiiil to (hi 1 iws ol lilt si ilo’ Alia niti il 
(lai s ol coiilt'iPULt .1 inot isioiiul tip.ili ‘ m is siuiotl Iltiwi \fi 
Iieifoiin uict? w IS cuiulit ion il niiou Hit <'hKki''iws hinii, i,im n 
(I home 111 till IVcst on the 1 nnls ol the Choi I iw N ition, and is 
the two uatnms could tomi to no miccmi'iit Hit Heatv iciiiainua 
uutnmiled’ NtnciUioless, white mlilti ilion into CliuKisiw 
laid east ol the Mississnjin was utelei tied, inrl flu iiiohhin 
ot iimosal bte inie .i pussiuft (loveinmciit iiiohluii •*' 

Oil Oftoboi 20. auothei tieitT foi leiiiovil w is mgo 

dated in which all ol the 1 mil nl (hi liil)0 t isl ol the Jlississipin 


•"■In Chnntei yatioii \ SoHthini Auhmh Riiihian fo 1 1 j TT S Oil 
(1800) the Siipwmu Oouil coranieutid on tins clnitv 

« • • Bi tlio 'lioiti ofNiwBchiili 1856 tho Umltd Btites 

Linoimntcil und itcieta th it tho Inittls ciUcd to tbt Chtroket Nttion 
sliotdd at no lutiiu tlmi witliotit tlitu loiistnl he incluata wKh 
m the teiutonal limits oi juiisdlction nt inj bti^ 
ind thit tin (.oioinintnt would sccuio to thW iiitiim ‘‘Hit light 
to tholr nitionoi louncile to niiKe mill tui\ into tnict m snili 
laws as tiles mav diim nocissui lot. tho Boveimmnl ol the Jiti 
..... ... —.n.... H..I. ..~.tntis Iiiloncinfc lo ihci' 


h pet Mins i< 


imy inlention upon the put of thi Bovunmiiit to ihschaim 
Hum fiom tholr couiUlioii ot pupilste oi dopiuaonis and consti 
tutc them i aerHiinto ^Indepcndont, Ptopli with no 


pi lioT snthnT ita iimits •' • • (P Oli ) 

11 he Indmaq who lonianicd btliind tincki tins piosisioa dissohed 
thnr connsction with tho Oliiiokeo Nitlou ((/Aejokoo Oiinits 117 

B S iSh (1880)), without tKoiiaiug oitirens cithti ot tho United Stitos 
OP NoUh Cuolinn PhiGiJ £/ii<m s Povd 88 Fed 617 (C C V 1,3897) 
In lator jeira aome of tlie etdod Chtiokte lands woic bought hack hy 
Cheiokeee who icsislid lomostl In 3021 this land wiis iccouTOicd to 
the Bnllod Stales in Uust try Indiana foi disposition undoi tho let of 
Jnne 4 3921, it Stal 170 Sec Jliatoticil ^ote, 21 If SC i W1 
“ That tho Prosidmt has powoi lo appoint new (ommissxonois thpio 
hoini; no limitation to this snthoiity except tho fnlflllment of Its pui 
posts but thit the (xponstg cauuot lie dtliaytd out ot tho LIuoiUis’ 
fund la the advice of the Itloiney Geneial lb Op A Q dOU (3870) , 
4 Op k G 78 (1842) Soe also 6 Op A G 268 (1S60) , n Kept No 
891, 28th Cong 1st Mss (1844) 

’’•Tiestj ot beptembei 20 1810 7 Slut 110 hoi oUim ceded hinds 
noith ind south ol the Teniiisses Huct, the Indians leiewed (,12000 per 
annum foi 10 iiuia (Utg 2 and 1) 

li title 7 piohibits the licensing of peddleie In ti idc wlthui the Chick i 
BBw Nallon and dewtiibes the sctnities ot the tiudei ns i rib idynutnge 


to the nation 

wiTiPatt of Octolici 19 IMS, 7 Slat 192, conslincd m J’oi hi field v 
rtarl, 2 now 70, SI 13 944) All ( hUkasan land noifh ol the sonlb 
bonndaiy of lennessco was ceded toi klOO 000— $20 000 mninlly foi 11 
>iais (Alta 2 and 8) 

hoicmin, op oif, p 191 Each ot the Chickasaw chiefs was to 
recelye lout sectione of land it the titatv wtie xstifleO 
’ » Tieaty of Beptembei 3 1830 (nniatlfled) 

n Several offlciil attempts weie msrte by the Govcinment to peisuxde 
the Chick leawH of the deklisbility ol amolksmatlng with tho Choctawa 
Foreman op olf,pp 199-1B8 
i>*J»iiJ,p 107 

•™ 7 3tat 881 Supplementary ind aiplanatorj ai tides (7 Stat 888) 
adopted Oetohoi 22, 1882 Art 0 i8 of luteiosl The Ouekasaws 


will alwayg need s fiiend to advise i 


office of agent aliall be vacant • • ♦ 

due respect to tlie vnshes of the nation 


wis tided lo ibe Uiiilc'd SI 11(9'° K* hi sold il pnlilir mrlion 
liliih Ipiovidis 

I dill Iho C'hiikisaw iituiilc slnll uol dopiive 
IhoiiiseUcs ol i eniiiloildlilo homo, m the countiy wheic 
lho\ now lit, unliH Ihtj shill hivo piovided a cimuliv 
Ml Ihc wi'sl lo 11 move to ' It is thoi etoio -igiced 

• th It llu y will ( iidc not is wu as it m.iy be m 

Ihe'ii powei, itle'i tho i ilifac iliou ot this tieatv, to hunt out 
■ 11(1 iiiiifuit* i liomc loi Ihoii iitoplc, wtsL ol the Missis 
sipjii mil, thov fill' to sek'cl out of the sm 

vLvs, i eoiiiCoi I ibU sittleuuiii tin cveiy taiiiily m the 
CliKkasiw- n itiim (o iiieluilc thru pieseiil impiovoments, 
if till liiid IS good lot inltivitioii, and if not they m.iv 
like il in my iithei pi lec in Ihe mition, which is unoe 
( Mined 1)> mv olht 1 poison ' ■* All ot which li nets 

(it land, so seloolcd ind let lined, shill be held, iiid 
iiiiiipioil hi tho (Jhiekasiw peniplo, unmtoiiiipted uiilil 
Ihov sh ill hnd ami nbt.iin i loiiiilii suited to then wants 
mil cmidiUou \iid Ihc' Uintod S,talos will Ktiaianty to 
Iho t'liie]cas,iw n ition, tho quiet possossion ,iiid umiilii- 
iniili il use ot ihe slid lespived li ii Is ol lind, so long is 
thoy nuy live on mil occupy tho same ' ' * 

liospilo the guaianlee ol the United Stites to the Uhicknsaws 
ol Ihc “qiiiol possession eind aimiteuiiptcd use” of Ilic’ lescived 
Incts''' while setllcis continued to oveiuiu ind occupy then 
counliv unlaw Inlly “* Fiunieiimiie, the piohlem ol lluding 
I ind 111 the West piovtd i difteult one Fin illy convinced of 
the iici9l lot amending Hit' tieatv m ccitain paiticul us, the 
(liACiniiK'iit eoiisc'iitod to the loiiclusion of nnolhei tieaty on 
Miy Jl, 18?4 This iltcied the piogi.im of lomoy.il, glinted 
III lec ci'itnn lesciv ilioiis, while asset tin„ Hint the (Ihickasaws 
Mill liopc to niMl 1 connliy .idequatc to Ihc wants ind suppoit 
ol (lieu peioidc, sonicnbeic wesl of the DLssissippi •• ' 

By Viliclo 2, the Cluck is iws on then icmoval west weio to 
be piotc'clcd by Ihe nmlod Slates fiiiiii the hostile piaiiu' 
tubes The*} pledged Hlenlsc>llc^ ncvei to make wn on nnothei 
liibo, Ol on whiles, “uiiloss they aio so nuthoii/etl by the 
Unilod Stiles" Ailiclo 4 sit up a commission of Chick i 
siws to piss on Ihc conipetcncf of meiiibeis of the Lube lo 
Uiuille and sell Ihiii loud Aiticlos 1 micl 0 listed the eakos in 
which lescn ilioiis could be giantod m fee, nnd deteimined 
(he ainonul of liiid in oicli case’" Aiticle *) piovided that 
funds fiom the bale of Chickasaw lands be ubed foi schools, 
mills hhiiksmilU shops, etc 

8 t'hoclaiti — ^By tski it was eiittml that the Ohoclawb, 
dislnilicd bv the nunibei of sottleis who wcu* iiouiiiig into the 
iieli villeys of the Mississippi, would consent to ‘‘lemoval ” Ac 


’“I»i8 Alt 1 
'“Vftid All 2 
■» Tbid Sf<> Alts 4 ind 11 
•'"Fiminin op oit p 190 

■"‘lieatT Ilf Miiy 24, 1894, 7 Slit 160 It m of jntaiest that in 
pipv lous (ipitipb the woid "ccclo ' wis iim il In lliis tho phiaac “abjnclon 
thou (lomes ’ is uspd (Ait 2) 

•'-Alt 2 Such land wia not found until 1837, wheu Ihp ChickasawM 
pmebasod a Jaige tinct of luucl fiom the Choclawo Forcniau, op ut 
p 203 

•9’IVn opinian tlial a widow keeping housi ind having ebildipn 
0 othci ppisons lending with hii cxcipl slavcH, is tho head of a family 
uiilPis said childien oi olhei poisons aio piovided foi unOei the sixth 
nnd eighth artiUcs, tliat as nanny Tudiin wives as were living with 
then cliildieu apait fiom tholr hushinde (though wives of the siiup 
Tudiou) lie "henda of a family” withm thp menning of Iho flflh aitlcle 
of tho tiealy, mp 1 Op A G 34, 11 (1880) And sec, on tho scoiio ot 
imeitments Undei Ait 31, 8 Op A O 170 (1837) 

Tltlo to lesoivalions was Pumplete when the locations weic made 
lo identify Uiem Br-t v Polh, 18 Wall 112 (1873) 

Foi deiuli concpinmg the nuiuhci of olamnnte loi lands, the iinm 
DPI ippioved , and tho names of tho aosigutea of those Indiana who 
obtained lands pmauant to the piovisinns of thp Chlckaaaw tieaty made 
at Waotiington in 1884, see H Bept No 190, 20th Cong 1st aces , 
vnl VI (184G) 

AIoo aee aec 3C8 of this Chaptci 
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(Oidlnglj ui'Boti iti()u« \^tnL hcffur iiid on Oclobci I'l 182(1,™ llio 
Indians iwlcd to (lie United hl.ilos (hi “itnelrd U let’ in \Ms(eiii 
Mississipiii *' toi 1 ind Me-,( ol (hi Mississippi IhIikhii the 
Aikansis ind Red intis 

Ai(icle 4 o± (he tieaty ooiKniiis tlio gn iiauteo that (hi boiiii 
dalles es( iblished slionld iiniaiii Mithont alteiatiim 

' ' 1111(11 (lie peiiod !( Nihiih siid nilirni shall In 

foint so ciMliaed .iiid eulighteiied is to b< nndi iili/tns 
ot (he Unitid Stites iiid CoiiBiess shill In oil i liiiiiled 
luicel ot land toi thi benefit of t uh tiiiiih oi hidii idn il 
in the II dioii 

Ai(i( Ic 12 gii e'- (he agi iit lull pen ti to conlisc-ite lU whisltr v ex 
lept that biought iiiidei peimK in(o the iiuinn This ippeais 
(o be (he hisf adeuipt bi tiei(y to legiihite tnflic in lirpioi 

Slioitlv at(oi (111 tiei(\ wis sifiiitd it was discoieitd that i 
Iiii( ot Choitiw s new toiiiitii was iliendv oeciipud b\ white 
setilois'"* Tht Piesideiil cillcd (o Wishington delegites tioni 
(he (Jhoitiw Nition to letonsidti the in ittei and negotiate 
aiiodiei tieitv Tins w is done on Tinuaiy 20, 1825,* and tlie 
Choitiiws foi 'j>(i,0(K) a %eii loi Ki \eiis (Ait i), and a piiiui 
niiit inuuitv ot $0,000 (Ait 2), teded hack ill the lind hiiig 
eisl ol I lino whuh (odav (s (he iKunulan bcdweeii Aiknisis 
md Oklihonn B\ Aitiele 4 ot (he IWi tieiU it is ilso .igieed 
(hit all those who line lesin itions iineUn the iiieeeeling tieilt 
shill line powe.i, witli the loosent ot the 1‘iesieleiit ot the 
I iiitul States, to si'll 111(1 coiiiei (he same in lee simple” Ailiile 
7 (alls ioi (he modilie ition ot Ai title 4 ot Un* iiieetduig tiiati 
so (hat tlio (’ougiess ol the ImittHl Stitis sinll not fseitist the 
liowei ot allotting lands to iiuUviduals wiihotil the ronsont of the 
Choctaw Nation 

A tew veais latei, lidei il agents, un\ioas (o speed up (he mi 
giation piogiam nudii thi Romuiid Act of held auothei 

sei 11 s ill tonioienci s in the Clioct iw Nntion 

At Dauuug Rabbit Ciotk, it i eontueuce ihaiaedeiued b^ 
geiieions piuseiit gning a tieaty was signed on Sciitembei 27, 
1830 * By this agiteiiient the Ohoetaws ceded the icniaiudii oi 
then holdings east ol (he Mississippi to the United States 
Onieinmcnt in letuiii (ui 

* * * a ti let of countiy west ot the Mississippi Bn 01, 

in leo simple to them and then desiendiuts, to mine 
(o lliem while tliei shall e\isl is i iiilion ind Ine on 
it, * 

"“Tri 111 of Doaks Stmd ot Octobti 18 1820, T Stat 210 Construill 
in Vlioc.taw Natwn \ UmtidBtatta 110 TJ 8 1 (1886) , l/nifiel Btohi \ 
Ohoitaw Nation. 170 U S 404 (>07 (lOOO) , milUn \ Umtea Htatii. 224 
U S 448, 430 (1912) In S(A 1 WilUm 112 U 8 94, 100 (1884), this 
tiints' was cileil in sappoit ot the statoment that the alien ind dopondent 
(onditiun ol the momheis of tho Indian tubes totild not (le pul off at tholi 
emu will without the action oi assint of the United Stitis lu Fbininr/ 
i MeOurtam 210 U S B(i, 50 (1900) the Supreme Couit il<H.Iaied that 
by tins treaty the United Slates ci'did ('Citain linds to the Choctaw 
N itlou with "no qnnlilyuig w oidb ” 


This (lad w is tin sinu is Ih it in (In Tieili nt Tiimiaia 2(1, 
1827 ” 

PioMSKiii IS also nnde tin it sen ilioiis ol land to indlMdnal 
Indi ins ill Alt Kies 1 1 .mil 10 *" In Aidcle 11 it is also stipn 
laiLd llial a gi ml iii iii siniplc sh ill issiii upon the luKiUment ot 
(nt nil (onditioiis "" 

IMutlid i tine eons(iiu(ion ot Aitich 11 eieated n (inst (oi 
the (hildiiii ot i aeh K'senee W 4 IS one ot (he c|iu slums befoie the 
Imitid St itc •. hiipKine Coint in 11 \lsnti \ Mult Slid the Couit 
O'he pu(it>s (o (las e.on(iaLt iiia\ jiisth he piesniui'd to 
line hid in new tlu' pipiioiis eustimi and usigcs with 
Ilf lid to gi lilts to jK I'soiis ‘ dLsiions to hOLonio eitiziiis ’ 
The* (lead seggisls (h d they lie ‘i people in a st ite of 
lapicl leh iiiieiiKiit 111 idu( itiuii ,iiid iiliniiw'nt ' But it 
does iiu( iullow (lilt (Ik \ w(ii uipiaintLd with (lu dm 
time ol (Mists « I ' (p 87 1 

The lollowin^ luoMsmns ot Aidele 4 iit the Tiesity ot Daiicuig 
R dibit Click lie sene to he noted 

'L'h(> OeneiiinK'iit uiel iieojile I'l the United Htifes aie 
lieicin obliged to sccuie to the said ('hoe taw N ition ol 
Keel People the junsdieliou and goiLinment ot all thi 
IK 1 sons and piopeity tliat niaj be withm then hunts west 
so tint no Toiiitoiy 01 State shill eiei hate a light to 
pass laws foi the Goaoinment ot (he Uliottaw Nation of 
Red People <iud then dtscoucliiits , and that no pait of the 
1 ind giantcd Ihom shall oi ei be eanlnaccd in any Tei 1 itoi \ 
III S( dp but I he U S shall foicsci siKUie said Cboetaw 
Nitioii liom 111(1 igaiiist, ill liws escept smh is tioni 
time to tune maj be tii le ted in then own N itinnal Conn 
cds, not iiiionsi tout with the Constitntloii, Tieatii's, uid 
1 aw s (it the United .Stales , • " 

•» 7 Stttl 234 

“ titule 14 iiiovidcd icsrn itioiis ol land loi those electing to lemiin 
ind bicome citi/cns of the slatis Such piisons k tuned thi 11 Choctaw 
crtucnship but lost (bcii a.unni(\ if Um icinnvcd fniat in the OTcnt 
ot the death of iosmtics nnd(i the lunitnenth aiticle ot tin. ticity ot 
1830, hcloip th( liillillmrnt of the condilinn piociulint to the giant in 
fee simple of the kscim the intdist theiebv aiHimied passes to those 
poisons who uiidei atite laws smi.i'ed to the inheiitahle inteiest of the 
IndlMdnal in question See 3 Op A Q 107 (1836) 

If an ludiiu was pieientcd by the force m friud of indiiiduols haying 
no authium Horn (he (xmiiimeiit liom tomplimi, with tin loudltions 
of Vitulc 11 ol the (K iti (Il lliiiK ing Ililibit Click it is cousldiKd In 
tho VttoriKi (iiiKial tint the lemiih wns i,,imst siuh nidiilduals 
althou(,h it pdiimncnl dispossession w is piiulmdl In Ihi eoh ol the land 
bi the CioMunuiul (iiin iliiiu„h In mithl lu\i leuipni nil\ lost ixissis 
Sion by such toitions ids) his (hum is still lalid 4 op 11 111 

(1846) Viid sec on (ligibiliti to iocii\( lesen itions, "Op \ (r _7i 
(I 8 - 1 O) 

’“No fo'tdlme his le.ulted liom the fiaudnlent icts of the agent ol 
the Goveinmcul who induced claimants to appU foi leseiyes under the 
nineteenth utklc, and wlileh win locited for them, but for which 
patents base not be( n domandod noi issued 3 p< 4 Op A (4 162 (18 I'l) 

To tho eftict that the essential piovisious of the Choctaw tieatj of 
1830 must (iiko piendenee oiei my lights claimed under tho pieemption 
laws, hut that regulations to cairj tieaty into iBtct need not be infliy 
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I'lK luliiu <iuil (\Unt ()t (111 luiisdii liiiii 111 th( t'luMtaw 
Nation wi'u uwc^MMl In \11 oiik\ Oiiki il <'il«'li t'lisliliw in 
IS" 

iN(n\ iiuiitis till' pnn l^l(lll^ of llii' tu iH nt Uiikhib Uab 
lilt (’ink III soMi i] (il 1 Mil -iM'ifii n>t iliiiailti Ii.n 
III), i\( Ill'll ( iiltMiiic til lilt niieslion lit iiiuiiHiil 
imisiliitioii 

111 till fli''( lilaci. It pioiiclLs lliat ant Chiitl i\i, tom 
niittiiiK luts ol Muliiici iiiMin llm iwisou oi piopeitv of 
iitiiMiis of llie Unilid Stiiles” shill Im> tleliiiiod up tin 
tu il mrt inuiisliniiiit In the Lius iit the Unittil bl itis, bt 
uliiLli ,iKi) lie to lit iiunishetl ill itN iit Moluiiit lom 
niittPd upon ppihons oi piopeiti of tlw* Chwttw nilniii 
In ‘i ili/tns ol the Uiiiti tl Stales " I'lrnisiou kss ixplitit, 
hut ippiitiith on the s,uiit‘ piincipK. is marie tin the 
itpiessiini III immshiiieiil nJ thru (leiitial i imasemenl 
is iinitle In the TIniti»il Stales tu piineiil oi pniiish the 
iiitiiivoii ol thill “iiti/iiis” into till teiiitim nt the 
iiatuiii ( ki ts (,, 7 0. 12 ) 

111 the seciiiitl pi in, Hit t’hiKtaws ivpiiss i wish m the 
tie itv that CiiiiKUSs uiiiiltl giant to the Chncl iws tin in,lil 
(It pniiishing, In then nun lins, iin white in in’ who 
slmll tome into the nation, iiicl iiitiinite iiit oi thin iii 
timml lognlations ( ut 4 ) But ('out,! ess ihil u«'l ir tie 
to this lerinest On the tiiuttaij, it has math iiunision, 
bv a seues of 1 iws, tin the pnuishnitnl ot iiiniLs alleiling 
while men i iniimitted hy in on thmi in the Inrti in loiiii 
tii, iiicludiMg that of the Ohoitaws, In the couils of 
the United States (Bee act ot lime -10 im4, n Slat 
It Iiaige, p 72‘1, and att ol fune IT, 1S44, t Slit it I use, 
p OKI) Thciie ,iLls unci, sii tai as then v>. all niiius 
e\tcpt those toiimuttoil bj Inrb in afiunst Iiitlian 

Hut theit is no piinision of tiiatk iiid no stninie, 
which takes awu tmin the (’hoctaws pii isdicl imi ol , 
insc like this, i ipiestioii iit iiinpeity sliiclli iiiteiinl to 
the Chottiw nation, not is then any wiilleii law whith 
eonfeis luiisdictioii of such a cast on un louit ol United 
States - > (Pp 171, 178-179) 

Befnie the Tie.itt of Damintj Ralihit Cieek was prod ninoil,** 
whiles hesau to mine inlo Olioctiw countiv illogallt and 
Indiuus '111 (i?({ain/id mil in idetpiateh pi rn isioncd” began 
to mine west " uudei the aegis of Gieenwood Lc Floie, i nu\ed 
blood and foimoi Choctaw chief" Piesident Taoksim then oi- 
dei ed t hat i emov al be supei used by the Ai my *“ Remov al began 
on 1 Luge scile in the fall ol 1881 “* It had not been eituelj 
completed at the end of the eeiituiv 
4 O/crii— The teswon ^ ot hnd by the Cieeks nftei the 
npiismg ot llie “hostiles” in 1812 ‘wis the fust step m the 
diipclion of sisteniatie remoial"“ 

The Comp,ict of 1802*" became the souice of uiiistaiil agi 
t-itloii In Gcoigia foi thdugc in tho ('leek bound iiy line On 
Jamiais 22, ISIS, ii ledehmtiou of the boniidai-v ot the Ctcpk 
Nbtion was seemed, hut the lands obtained by this agiieiuent 
weie less fettUe " than had been anticipated and diiolhoi tieaty 


*“7 Op A I. 174 ITS-tTQ (ISiil) See Ohaptei 7, su 0 
"•Fcbniaiy Si, 1881 
"Foreman o/i oit p HI 


*«/6iiI, p 42 
«*/6itf pp 48-40 
"Uiif , p 104 

‘“UlHItl oTAlloUstO 1811, 7 St ll 120 
oiAbcl ot cit tn 412 p 278 Sec sec 4D lupia 
o»By that compact Qcoigla ceded tniltoi} now pait of Alabomi md 
UlsBisalppi la consldeiation of which thi Umted States aiaccd to cxtui 
goleh Indian tiOc within the bmlte of Qculgia ao noon as it cunld lie done 
'peiceobly and on leaeonabli teiius Ahtl, op td pp B22 32i 
Ordinarily lande ceded to the United States pei omc pait of the public 
domain Bj the Qcoigia pact It bocame the pioPeiti of the state 
Hence Glcoigla foil her falluic lo sliaie snffluently m ptorions land 
cessions nas the lesult oi nauoiial selflsbncss (Abel, op ml, p 122) 

«* Tieaty ot Jauuaij 22 1819 7 Stat 171 

w Indian Ofllco Lettei Booke, bcilca I D, p 224, dted m Abel 
op at , pp 822 S2S 


was iickoliiud JamniM b 1^21" I’liit ol llio loiisldeiatiou 
liiKliuil the ( iccUs oil tins o<< isloii (Alt 4) was the pasmont 
lo tho Stiti ol Gioii,ii ol " ' whatiicl bill imo mu 

III limmi due lu Hu Cicu-k n ition In the cituens ol said sl.ite 
' ’ Till table of Hu ciilcd Liiiil was pl.irid at ‘M'lO.OOO, 

ot whirh not moie than '|'2o()()00 w is to lx* purl tn settle the 
claims of Ormigia riti/ens ig.iiiist the Cicck Nation," the 
exact auiounl ot wlurli is Icll in tho decision of thi lhe,ident 
of Ihr UnilL'tl HUtes 

Vltei Ihe iw lid hid been nndc Gcoigia iskcd tint it be 
oiiliii,e(l to coiei othei cl unis The Attoiiiej Ueueinl, ifter 
adsisiiig till! the awiiid oi I’lcsidciii Momoc must bo eonsid 
(icrl (mil and roiuliishe leiiewed the contents of the tienlies 
' between the United States and the Cirxk N itioii ind asseited 

One held of these (luims submitted lot int opinion is the 
claim loi jjf opt } tu lU iit oijc d and w hich the people ol Oeoi 
gii cun hack to 1784, the date ol Ihi ticali ol Aii(,iista 
How si uuls this elaini uiidei (hose tiealii si Theie is not 
I oiu tieati wliirli contains any stipulation to answi i tot 

piopeilii diitioi/id * ■" what is the ettecl lu a 

tuatii of petui, of pioi isions inth /cr/rr/rt to sohk 

past HIOU06 (iiid a total siiriirc os to oilitisf Is it not t 
' yiitinl extinguishment of ill claims toi antecedcul wioiigt, 

with logaid lo whiih the luntv is silinf ' 

II is fuithei iskcd, why the t'loek nation did not stipu 
late toi the iwi inent ot ei lo Iheiiisc 1\ es ot the Lu ge buiplut, 
that must inetitabU ii’maiii, upon the supposition tint tlir 
cl urn fox piopeitt flesliotrd was not to hi illuwod' 
► •» 4 ThPt wi'ie at tbr* leet ot Hie white people, with 
whom thei weie tieating Thet saw a fnimidahle niny 
ol (lilins, ' * I ind of the fiicunistaiices attrnding 

which, the Utuig lace ot Ciecks must line been wholly 
igiuuant— and now dug up tioui the deid lu Hie Slate ol 
Gioigia, and presented ,tiid picsscd ns living ,iiid valid 
(liuius * * * the itlleged dchtois weie liidi ins, a con 
qneied 'ind despised ince, foi whom it w,is iiatiiiiil loi them 
(o suppose that no m mpathy was lett either bt' the r i rxlitoi 
01 the iiidge Is it not piobable that, nndei these ciieuni 
sttners, thet weie ignmant enough to think it piobible 
that no smplns would icmaiii, and th it they weie willing 
enough to smicudci to the United States the whole ^00,(100, 
on the condition of then lelieting them fiom claims, to 
which there seemed to be uo end, hut which thieatened to 
be iDimoital > • < • 

In 1824 commisbiouei s fiom tho United Slates Government 
.11 lived in the Oieek N ition to negotiate toi still anolhei ses 
sioii At Bioken Aiiow, in Alabama, they met with the Cieeks 
.md told them that the Pi esidont had extensive holdings beyond 
Ihe Mississippi which he wished to gi\c them In e\ch inge foi the 
land they thou oeciipied ■*“ 

The t'leek chiefs leplied 

* • luui IS the almost inevitable coiiM'rinencc of a 

teiuoval beyond the Mississippi, we aie convinced It u> 
tine, vpiv tine, that "we die snnotmded by white people,” 
that llieie die eru machmeuts made — ^whal nssniances 
have we that simil.ii ones wiU uot be made ou us, should 
we deem it piopei to accept yoin ottei, and lemove beyond 


“« ricnty of Jmnary 8 1821 7 htat 2n Subsequent to this tieaty, 
thi quistirm of whpthii the United States waa kiepinj, hei port of the 
ChHu^ia compact arose A Honac committee repoiting on Tonumy 7 
1822 (Vmeitcan State Tspeis "Inihm Altalis,” 11, p 259), held that 
it was not Accoiding to Abe], (op ett , p 224) the constitutional 
slgnlflctmce of lemoval dates fiom that repoit 

the Tio-ity ot Ineabt 7, 1780 7 Stat «5, the Cieeks had under 
tnkeu ichponelbllity to letmn piisoneie, white or Negio m any part 
ot the nation (Ait 8) By that •utlcle, the Tieaty of IndUn Spungn 
of January 8, 1821 (Art 4), 7 Stat 216 , held them icaponsiblc foi .i-imp 
not exeeerlmg $260,000 by the mtlrens of (Jeoigla, foi luniway slaveo 
Foienuin, op ett , p 417 
"* 2 Op A 0 110, 120, 160-161 (1828) 

“•Tail, December 7, 1821, Joninal of Fioceedmga st Broken Arrow 
(Indun Office MS Records) dted in Abel, op oit to 362, p 887 
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file Missis^ UJ lii , and liim do wi know (liil wmild iiof 
lie tiKioifhiiig on flu jiioiile o1 oHioi iiitioiis'"' 

PlUdlh llln dlls (il iitin iilini' siKei li ui iknn, tin (oiilniiKi 
was adiouiiuKl Ho\Tnei one ('oiiiimssioiioi Liuiii in <1 (’iiiiiii 
liell, al^ale tint one taition in flit (Jieek Nilioii In. idid In W il 
hniii McIntosh ■“ tnoiwl migi ition, bioiight iIioiU the usuiiiii 
lion ot tioati in gotiations it Indi in Slumps ils stioiiKlioUl iii 
dcoigii ' 

SiKiiihtauth flip (iieal Chief ot the (’joeks l-.il tk Piime uni 
Ills second in (oniniiinl Bis IVaiiioi, neu absent, haiiiis dis 
imlched a lepiesent.itiie to the lit lU cmincil to piottsl igiiiist 
the lack ol uitlioiilv ot those in ilteiulnict ‘ Undistoiii igcd, 
Cainiibcll Lonliiined the iicfeotialions iiul on hchinaiv 12 lS2"i,' ' 
a tioati w.is (Oiiclnded iiioMCliim loi tin siiiundii otoitain 
Ci( ek holdiiiss toi SlliO ()(HJ toi liiulsot like <in iiiliti nil tin 
.me, wislwaid ot Ihe ■Mississippi’ ' 

A \eii l.ltei 1 new tie.iti “ w is nisotiilid and lefeiicd to 
Ihe benate iihnh letused its iidiice iiid timseni ” ' A tuv 
'lavs l.ilei <1 sii])plementai\ .utirle'* " pioMdins loi ..n uldilionnl 
lessiou ot 1 lud lias siiliiiutted and nitli this dtei ition, the In ill 
1 Of oil eil ben itc < ontii in itiou ■* “ 

Ileie, hoiieiei, the lu.ittei did not tad Geoisia now chmed 
that tiealies with thi Indians hid the* same ittect as those 
iiith (iiili/cd nations and .iskitl that the whole qm'stioii ot 
iltiiiiiM nndPi the Tieali of 18J1 he leiousideied This was 
letiiseil hv the Vtfoiiui Geiiei.il ot thf United SI lies who 
dof Inied 

The mallei ot this ohiedion loqiiiies to he coolly 

III il>/ed 

Fust, thei IK 111 K/icii ifiJid H«t/oa And iih il then > 
Aic not the luitiis iihnh lu iii.uU with them obhga 
loll on both sides' II was made a question in the ige 
ot Giotms, nhethei tic dies made by Chiisliiiis with 
heathens weii obligatoiy on tin toiniei ‘This discus 
Sion," says Vatlil (book ii ihap \n, sec Kil), ‘might 
be uecessaii at a tune when the* madness ot paid still 
daikened those ptiiiciples nhich it had long caused to 
ho foigotteii, but in mai i online to bclieie it would 
he supeifluoiis iii om age Th< lau ot nutme alone ittfu 
latts ihe h(atu\ of nation'. The ditfeieuce of leligioii 
lb a thing absolutely toieign to them Dilloront pcoiile 
ticflt with eneh othei in quahtii of mi n, and not iindei 
the chiiartei ol Cliiiitiain oi of ^fu<<<,ulmans Then 

' " 1 ilk, DecpmU'i 8 1S24 Tnui mil of Piocei dings cited in Abil op<U 
p H7 

‘‘A mmd blood cousin of Qoicinoi Tionp of flc<ii,ii ind lindri 
of the lowpi Creek towna (Abel op nt , p IdB) 

I Campbell hid bUggested vntlona w lys of aecuring the Cieek signatnit 
lo a ■ unioval tieati Fimlli hi was inloimid that the Pusidint nould 
not oounteuancp i tioaty unless it waic raidc ‘‘In the usnil form, and 
upon Ihe oidinai} pilmiples with iihuh Tipities aie held n illi Indi in 
tubes * ♦ *" Indian Office Lettei Books Senis II No 1 pp d08- 

110 cited in Abel, op oit p S89 
I ' Abel, op oit , p d40 
c*7 Stat 287 

‘“Alt 2 VU Cieek boldiiigh within tbe Stste of Geoigii aeie in 
eluded in tbe ccesion 

*"• Treaty of Wafchlngton of fniiuaiy 24 1820 7 Sfit 288 
•"'Abel, op oit, p 352 


‘ • Bupplemeutaiy ar 
*“• In the Committee 
fliat arflUe he altered e 
without reflecting upoi 

flyo otbeia weie the only membera of the Senate who on the 

lofuaed to conaent to latiflcatlon Aftenvarfla, Beiiien admitted that he 
had voted sgalnal the treaty because he felt Ihit it did not contain 
enough of nn Indiuemeut lo migration Ameilcan Stile Papeis, Indian 
Affairs II, PP 748-749, cited in Abel, op nt P 252 
Before the whole matter w is aettlod to the Batifcfactlon of Geoigia, 
which claimed that moie than the described teirltoiy should have been 
idinqnished, onothei tieaty of ceamon was negotiated Tieaty of Novem 
her 15, 1827, 7 Stat 807 


<111111111)11 sitoli lupiins 111 il llii‘\ sliimld In.il witli i.iili 
iitlipi 111(1 III ill uitli seriiiill - ' 

Whit 1 ittil sKs lit (httiiPiici ol icligiiiii is I'lju.ilh ap 
jilif ibli III tins ohjiitioii And til it (Uili/iiliou 

uhifh shiMiliI claim iii i Minption tiuiii tin lull oIiIik.i 
linns III 1 til ill, ol silk to IIIIIIIU it 111 (imstuiitiOii oil 
the gioniiil thit Iho oIIkm piiU to the tu ill u is iin 
iiMli/ed noiild bi is liltli (iililhd lo om itspeii ,is the 
Million 11 Inch should ikiiiii Ihi same i oiiseiiiiim i s im 
111! giiiiiiid Ih.il llie uthei In itiiiaiuiti ii is ,i In illiiii"" 
With till depiituic lioin the 1‘iisuUiiii ol John Qmiui 
Ailuiis till sliiit olisi nance nl tieiti ohlit ilions with the 
ludiiiii lubes (laseil to hi in iiieptcd inlioiial pnliil Iliiict 
liiith Ihe emphasis u is to he on lenioi il ’ ind i leu diis 
ittei Ills 111 iiiMii il«»i Viiilii 11 J II ksoii iiisislid th it il i\ isnuis 
sill lol till Cifiks lo iiiigi lie IS soon is iiossihli In i iin 
tin (neks pioKslid" Then dilig ition to W ishniRlon \\ is 
Maiilid 111 tiiduiui on llu londilioii tli.ii tin i iioulil lu fulls 
tiiipoMciiHl lo iiegoliale in loiitoinuti iiitli Iho ivishis nl the 
Goieiiiiuoill " Fill illi 1 111 ill ii.is loiicllidid Miiih 24, 
1M2 ' ‘ iml all Ihe Cii ek hind cast oL tiu Misspsiiipi pissed into 
llu iKissc'ssiim oi llu Fiulci.il Goieiiiuunt 

Bi iiticlf 14 ot ihis iigii iiiiiiit the Iniifrl Sl.iks soli mull 
pioimsid tiihal scit goi 1 1 iiiiieiK to the Crnks A iiimihi i ol 
11 nslatei thisgiiai iiitceiiRnud iii i ib.ngi to Ihejmi log.iid- 
iiig iiililKii (oiiiimtlefl III Ihe Indian (oiintii Tbe lunif in 
doming th It 111! riidi.in (ouutn u.is iiiidoi llu soli aiideyilnsiii 
iniisdii lion ol Iho UidIihI Ml lies s iid 

f A soil 111(1 ('( lusiii iiiiisdiilioii iioiilcl osclnde 
ill Iiidiiii I lus tud legul ilioiis, puiiish i nines coiiiimttcd 
111 liidiaii 1)11 liidmi ind tegulite ml goiem piopoih 
iiid 1 011(1 uts uul the mil mil politu il lelitioiis nt the 
nili.iliil mis Indirins lud othois in Ihitiinintiir It would 
1)1 wholli opijosifl Id I sell-gouiiuucut b> m\ Indnii 
tiibi 01 iialiou Tills selt-goi enimeiit is (\piissly lecog 
ni/id and seiiued l)s seiii il liiaths iK'tueeii the United 
SI ites and Iiuliau tubes m the Iiidiiu loiintrv ittuched 
1)1 till aft ot 1884 lo Aik ms IS oi M:i‘'M)un Pmtitot foi 
(eitaiii puiposes This may bo si'eii tiom the tieaty with 
the Choctaws in IKIO, niid the tienti with the Cioeks m 
1812, md othei Iiidi 111 tieaties " i » ‘"n (i» 1004 ) 

Foi .1 numbei ot yoais it w.is iilloged th.it the United Statefa 
had not fiillilUil its iihlit, itions umlei this tieiti Hxut wa‘ 
biought b\ Ihi Cieek N itiim in the Oimit ot Cl uuis iiudei the 
jiiiisdutional .ict ot Mu 24 The pl.iinlitf songhl lo 

lefoiti tin 1817 salue ol the inliit losoiMs evipt .is to those 
Slips till whteh il had lK>eii pioiwl Ih.il Iho ownois leitivcd tlu 
stipukited “tail ooiisidiititioii, alleging that Iho Goseiiimeul 

'"2 op \ (i 110 110-136 (1828) Sei 'Iso aec 1 s«p/o fu A 
HI Indian Office Lettei Books Belli s II No 1 pp 371-179, cited 
in Abel up oil In 52 p ,70 

H On Ichiuaiy 6 18,2 lUi Htad Men and Watiiois of the Cnek 
Inilluis adiliesswl tbi ( oneness nl tlu United States entuaiting them not 
lo insist on the piogiam ol umoval Pointing out “We ne aseuicd 
that liivondlln Mississippi ue hball he iscmpted fiom fuitliei exaction, 
• " • Can ue obtain • * • aaBUiaucee moie distinct md positive 

than those we have alii ady leciuied and tiuated’ Can thou powei 
exempt us finm intiusion In oni piomtetd liordeis il they aio in 
competent to iiui piotection while we an ' * • • IX Unc No 


uaiy li, 11 

Ailiile IV ot thi Tieaty ol Febiuiii 14 1811 7 fet it 417 ispiisslt 
niinliomd the SfUiinole Iiidiius in Florida and pioiided Im n lUiini 
Hint md comtoitable homi on the lands ot the Ciiek Jialion luoiiliu-. 
to tieaty negollationa with the Semlnoles May 9, 1812, 7 Stat IBS 
II 'Anonymous 1 Fed fas No 447 (C C Ui‘aonii 1841) And see 
Ulantie and l‘aeipe RailnaO do v Mintin'), 101 'D S 41 . 41"— 410 
(1897) See Chaplei 28 
“•C 181, 48 Stat 180 
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lailtri to uiiiDM intuuUi'.lumilhi umiilu lulid is m'*h 
li\ Ailiclp ^ 111 till iH.ih 111(1 Hill IS i ipsiill il litiiiuip iiniios 
silik to tiiinil AitiUis It 111(1 Ml imoUliij, Hu suMiiliif. aurt 
SlUltlOlllll (iK rmllllls (ll llsOMullllKls \Mlll( llii ('(iiul oi- 
(’1 unis Inuiul til ll till H('( k N ilioii, \Mth (Cit iiinv< pi Mills, li id 
w iii((l III (Iriims ,111(1 (Uni mils in i subspcimiil tipili, its lioUlms 
on till ( M'ditioii of tills 111 it\ is illnmiinitiiiR 

1= I IMiik IliL iciuKl k ms no loom toi doiikl lint 
iiiosi (listiKlh li iiids 111 iniiioisoii ilioii \\('U iKipi'ti itpd 
upon llip hull Ills in tlio slips ol a lii^t pul ol tliL it 
s(>n(>s the loiirliisioii is lustilinl, «uul wi Hunk iiKsi.ip 
iililp, tint l)e(.iiisi> ot ippi ilal iiisLSligatioiis piosiLUlid 
III tlip GoituiuiPiil Hasp ii.iuds won lufipli pliiminted 
lli( iinpsti),nlioiis \\ii(> (oiuliKtecl In ililc iiid fisuless 
111(11 iiud Mill most tlioi (iiigli Eicn possible illoit was 
( xPitul hs Hi(‘iii Id ll m iiuliildii il kslikps mIio d iiukcI 
tliei had litpii di'ti ludi'd to piespiil High fliiiiis (lliipis 
ot the 11 ituiii WLiG inntid to bung to tin alldition ot Hit 
liiipslifi itois ,ill olaiins of ti iiKliiknl pi itti(i“< upon tho 
Indians, iml Mtii issiiutl HI (bums Mould he coiisidoicd 
intl lusticp doni Ilniiduds ol contiuls upon inxistigi 
lion wtip tound to b m' been fi uidnleiilh piuoiiKd iiid 
tlK'ii (aiiallitioii iptomuK'iukd In IUp iim>stig iting 
iigpiits AMnk' tbp idi'iititA oi Hu pailiniln t is( imtsti 
ndid and toiiiid to baip bicii tiniduleiil, ind tin* dual 
iKlioii (It Hit* (bkPUimiiil on Hu* afttnl s npoils iciom 
ni(*ndiiig Hip icvtisal ol siiPb ( isis in not (listlosort, H is 
luinitpst Hail ll tomiu( 11(1 ll ions wt'K iii Hu* iiniii fol 
hiMtd and new loiiliacis of s.iks ueie iiiadi tiitifud to 
Ilip Picsiflcnt and appioted In him (Pii i6il-2()l 1 ' 

~i I/iilinii'i ‘"—Quo of Ha piobknis niisuig liom the 

licatv ulHi Hpnm In mIikIi Hip Eloudis”' wtip auinnod wis 
that ot tlip pioiipi disposition^* ol Hit* Inclnns who iiilnbiU'd 
that ii'Kiou 111 somi ipi iitois it Mfts insisted tlwil the Indians 
had been liniig in Ha* toiilton In snllei luce oiilv ind ticii it 
this Meio not line then luids wen now toitoit by conqinst'*- 
( 1*1101 ll Tatksoii in paificulai m is out'pokeii in Ills opposition 
1( lipil iig M Ih the liidi ins .dsciting tint it rongiess weie 
PMi going to t\eitisi Its powci ovii the lutnts it roiild not do 
Ix'ttei than to begin Milb these “tonqueiod" natnos*' 

Aftoi 2 jeiis of tonnideiing the vuions \iewpoiiils loiiten 
tiatioii 111 Elonda wis detidod upon, and Piesuleiil Moiiioe 
appointed commissioueis to licat with the Floiida Indiuis The 
lesult was Uie Tietity of Oimp Monlliie ot Soiitcuibei If. mj3*" 
Aititli* 1 of this instiumeut recites that — 

Till nndii signed chiefs iiid wanioib, foi thcmsilvcs nid 
then Uihes, hate appenlod to the luiinanitj, and Ihiown 


Jia/ion ^ The Umted Stati i 77 C CIS 220 202 200 tl'HI) 
On nllri,(.(1 diiPislon of Ciiek aipban fund iindd tilude II di'tinctJons 
ns to issiiinft of pstonU on Individual lesdus imdd II III, I\, ss to 
state litireiiBblp and ngbt to patent Ail t &eo 10 Op AG dl 
(ISTfl) , 8 Op t Q 2S8 (1887) G8S (1840) 

("(jpefn 417 mipjo 

‘“Trent} of Febmni} 22 1819, OdolKi 29 1S20, with Spun nitifled 
til Hnlted Slates Febiuaiy 18 1821 9 Stnt 212 

In 1821, a subagint Penleies, wus, appointed foi the Floiitli Indians 
Ui Taoksoii (then Govoinor) to esploie the lountry dptiimhu the num 
bei ot Indians snd piepoie thim eithoi foi conecnUnfion in Flondn 
or tni iiDioinl elsewheie Abel, oP oil p 328 

‘“Thd Meu known as 9pminoIts ("stpuuUst'l nnd consisted of de 
sicndauts of Cii(k Trlbts llitcUlti Yamnsee, YuiM mil i Hegio tie 
meat Fuipuian op rit p 110 

u- ibel op Pi/.p 128 The hret Eicniinolc Wai Milb Qineial Vndicw 
Tiitkson in conimand bad ended in 1818 flisastronsly foi the Indiins 
INtipe bj runaivn} slates into their toiiitoiy continued as did the 
subseijnent white rndh Foicmnn op nit, p 818 
■Ml Abd op Pit . p 120 

■“‘7 Stot 224 Poi the flist tune (Art 7) ceu>,autu>n 1 tiken of 
thi fugitlip sinve pioliUm and tlie Indiana ‘ipiea to imovenl suih Indl 
vidunla fiom tsking lefuge, and to appiehend and rntmii thtm for ii 
compensation kee also Tiaati of Tune 18, 1888, 7 Stnl 42T in which 
tile Appal acblco] 1 band of Indiius lellnquishtd all pmiliges in which 
thij weie cntiUrd by this tienty (Ail 1) 


HuiuslUis (III, and liusc piuinised tn lontmiie niiilei the 
Iiiiilii tiiiii ot ihi Diulid Stltis, and ol no otliei n ilioii, 
jioMii Ol soioK'igii and. 111 (oiisidciftlion of the iiionusi*-, 
uul stipul limns laioinitteL made, do cede and lelincimsli 
ill claim Ol title wIiKh Hitj miy line to Hii* whole 
tiliitoij otPloiidl ' 

In ittniii the United htites (Ail 4) “assigiiod’ 1 ind wiHi l 
gii iiaiiiei* of peace ible possession, ind gave tliein ( Vil !) iii id 
ilitioM to iiiiph meiils, slock 111(1 an aiiiiuitv, pioteilimi aguiisl .ill 
poisons 

inoMdiU thC8 couloim to the laws of tUi Uiutcd 
suites, anil utiaiii lioiu mnking wii, oi gniiig un nisiill 
to any toieign nation, nilhoul hiving hist olil.iiiuil llie 
pcimissimi lud eouseut ot the United St vlis 
Vn addition ll aiticle gi anted to six ihiels pi i mission to leiiiam 
iiid luge tiacts of lands 

.Soon It M IS obMons tint Uii teiiitou issigiied w is niis.His 
tar ton AMiciiltme wis impiissibU m the swamps ot tin in 
leiioi Although is pioiidid by Ailide 9 tbt bound ii\ hue 
w IS to be ivtciidod to Iliid ‘good till ilile luiil, ’ it sliLl faikd to 
a Hold tbc tiilie ideijuali means ot siippoit 

Pill lion dticlopoil between ludniis who lemaineil and while 
siltleis, 111(1 betwieii Hu* lemou’d Indi ins and wbites s(*ii(li 
iiig lot innaw.iT slaits Tbc plight of tliosi who hid i(iiioi(d 
„uw steadily woiso “ 

In 1812 It Paine’s L.iiKhiig, they wiio poismidiHl lo uiigi He, 
iltlioiigh the* tie.iti " w is not to lie eonsidi'icd binding until in 
initial paili exploicd the* west and found i suitable home How 
ciei in 1834 tbc duets who undeitook (his pielimiiiaiy scftich, 
without authoiiti to do so, signed .luolhui (lealy which was 
umsliiied to luakf icinoyil uudet the eiili ticatv obhgitoii 
iiisu,i(l ot eondltlonal This licaty was novel accepted hi the 
tube, and laigc scale icmoial of Senimoles uevoi took place*" 
h Othu inbe7 — In the Noithwest Temton a tie.ity of 
iciiioinl was concluded with the Belawaie Indians on Octoboi 
i 1818 Alhclc 2 ol this agiecmeut binds the United States in 
isehaiige foi lind in Iiidiuia + to pioiidc lot the 

I)e*liwai(*s a eounlij to leslde ui, upon the west side of Hie 
Mississippi, and (o gii uauty to them tlie peareablo possession 
Ol the same ” 

The* next leai tieaties signed at Bdw iidsviUe Illinois,*^' and 
at Eoit Hiuiisoii** pioiidcd toi extuiuge of Kick.ipoo lands 
tiom Indi Hia ind Illinois to Missomi teiiitoii By (he tcims of 
till Edw udsiille Ueali (Ait b) the United Stites ceded to the 
Induiis and then hens foieiei a ceiliin had ol hind in Mis 
sonii toiutmi, piovided that “the said hibe bliall iieiei sell 
the said hind without the consent of the Pieudent of Hie* 
Uuiled States” Aitlcle 4 ot the Fort Haxiisein faeaty lefeis 
to the eonteinpl ihon by the tiihe of Kick.ipoos of the 
Veiinilion, of “lemoying fiom the countiy they now occupy 

III 1824, a heaty"’ with the Qiiapaw Nation was concluded, 
wheicbj the Quapaws ceded all theu land m Aikansas Icintoiy 
and agiced to lemove to the land of the Oiddo Indians (Ait 4) 
These agieementf. weie for a numbei of yeais the major at 
tempts made liv the United Stites to pcisuarle the Indians ol 


" Vbil, op Bit, pp 330-884, Foreman, op nt , pp 818 310 
""Foieman, op oit pp 818-d20 

w Tieatv of Moj 0 1882 Fieamble and Ail 1, 7 Stat 868 
■"Tiealy of Much 28 1888, 7 Stat 428 This Heaty was the cause 
ol the second Seminole Wai Foieman, op on , p 321 Some of the 
Indium fled to the owampt. wheie deoultoiy fighting went on foi years 
**Soiemaa, op o*f, p 823 

"•Tieaty of Oetohei 8 1818 7 Stat 1P8 Vnd see aupplemont lo Hus 
treaty Septembei 24, 1829, 7 8tat 327 
“Tioaty of July 80, 1819, 7 Stat 200 
“-Tiealy of August 80, 1819, 7 atat 202 
““Tieaty of November 16, 1824, 7 Stat 282 
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Ihiil i((,ioii to llicii holdings loi imd Iviiig iIm 

«lieit 'lln'M 111 the luliniiii ot IstJ Imii tie'itiis «Lie 
iiogfiLidUd ,i1 Ciisloi Hill, Alissomi, which .issuitd thi (U'lwitme 
lioni Missouii ot tilt 1 emu, mis til the KukaiHios,' the 
Hhdw.ime-, Hid Heldw.ucs," " (lit Kiskiskias and I'eoiias,” 
liid the 1*1 iiikesli iws ,iiid 'Wcas'^ In the ineMiitiine otbei 
ft'dti il (imimissiontis wtu ni'giilialiiig with Ihe hinds al 
I’otl iw atoiiiii's, who inli.iliifecl Imliana Illinois, mil Muhigm 
Mllimigli I iinnilii I ot lieatits'" pioMding foi lessioii of then 
1 iiirl wou (onthidtd with tliciii, it was not until late in ISM 
that then sigmitiiit w is stt iiml lo the hist of i seins ol 
‘itiiluiar tiiitns™ Tilt tieati ol I'thinan 11 lS{7'“'i)io 
Mdidfoi liii il leiiiinal w itliiii 2 ttais 

Poi <i nnnibei ot veils the white stttleis in the Noilhwest 
and the Hits and Po\cs hid dished In 1S()4" Ihe TTiiilcd 
Tillies ot H It .ind Fox Iiidi ms had made ii tieitt of limits 
will! the United Ht ites The white sitllcis intoipnted that to 
lilt in itliniinishment ot all claims east of tlie Mississippi 
This ttssion Ihe Sits mil Foxes neiei urngniaed"“ Dissills 
fat I Kill wtas luithti incieMst'd hi the lieaties of Vngiist 4, 
lSi4*" Vngust 10, ISJI,*' and Tuh 1", 1810““ Aflei Ihe makln" 
of the list tieiti, the Indians left on then wintei liiml and 
upon letuimng disc omit d that then lands noiUi ot Rock 
Iliiei, whith hid lietn in disputi foi some lime had ht*en 
sniveiid iiul sold duiiiit, thin ah tntt Ilostililies ensiuil 
\.l Ihe bilth ol Bad Axe Augiisl 2, IS 12, the ■Wimubigoes mil 
Ihe Sies and boxes weie defeated'” In the lieities ol Foil 
\inistiong wliRh lesnltod the United States sicnied tioni the 
Wumehagoes ,ill thtii elaims eisl of the Mis&issipin,*'* md tumi 


< ‘Tientics ot otssiiin wiio tommon duiing this piiiod but outilgbt le 
moiBl to oxeliaiigoci linds was not 
* Tieatv of Octobci J4, JSIJ 7 Btat 291 
"Ticityol Oetohri 26 1832, 7 Slat 807 
1 < Treslv of Octoix i 27, 1822, 7 btat 40 1 
"Titaty ot Octobei 20 1882 7 Stat 410 

‘"lionty of Octobei 2, 1S18, witb On Potaiyalaime 7 Stat 180, 
Tieatv ol Vu^ust 20, 1S21 with the Ottvw i ( htppiw i, cU , 7 Slit 21S 
Tioaty of Ansust lo, 1828 witb tbo hioux and Chippewa, etc , 7 btat 272 
Tuatj of Oelotaer 18 1320, with thi Potawatamie 7 Stat 206, Tioatj ol 
Seiilembei 10, 1S27, with th< Pot iw itamie 7 St it 200 Oieati of Vn 
«nst 23, 1S2b, with the llnlleil J iihcs of Pot tw ilamlt l hlppew i eh 7 
htit in Tit lU ol fjiphmhfi 20, 1828 wllh the Polowatnmi 7 Slit 
o17 , Tieaty ol Julj 20, 1820, with the United Nitionv ol ( buipewns, Ol 
t,iwn eU , 7 btat 220, fieatj of Otloliii 20, 18 J2 with the Potawali 
line 7 btat 878 Tieat} ol Oitohii 2li, 1812 with tbo Pottawatimli 7 
btat 104, Tioily of Octnbei 27, 1892 with tlie Potowatomles 7 btat 
loo, Tit itv ol Utteinbei 4 1S14 with lUi Pol iwattimu. 7 Stal 40T 
Tuatv of Deeember 10 I fell with the Pntaw Utimk, 7 St it 460 
““Titati of DcLenihei 17, 1834, 7 Stat 400, Tiiaty of Mnreh 26, 1886 
7 Stat 400 , Tieaty of Min h 20 1810 7 Slit 40S , Tu itv of Apiil 11 
1810, 7 SUl 400 lieatt ol Vpiil 22 182(i 7 Stat "lOO Tie itv ol Api il 
22 IS ,b 7 Stat 701 , Ti t ilti ol Viifciist 6, 1620, 7 Stal 007 Tit ilj ol 
Sipttmbei 20, 1888, 7 btit 71 >, Jitatv ol boptembei 22, 1S90 7 Stal 
314, Tieatj ot beplembei 21, 1840 7 Stat 817, Tuatv of Ftbiuaii II 
IS 17, 7 St It 992 
“7 Stat 5 s2 

» Tieaty ot NoitmOci ., 1904, 7 St it 64 
“'Abel, op c»t,pp 296-980 

“*7 Stat 220 InlPipioted 111 Jftiitih i AiooAe 6 How 222, 211 212 
(1830) 

" 7 Stat 272 Oonatined in Pcechei v TPeflieihp, 09 U B 517 (1877) 
To thii tieatv the Sioux ami the Chipprw is, Menomlnie lowiv, Trinni 
bigoe and a poition of the Ottawi, Chlppiwa ind Poluwattomie tubes 
wtie also paitles 

On Ootoboi 21, 1847, by a tieaty with the Saea and Foxes of Mis 
som.1, 7 Stat 042 the iioht oi mteiest to the countrv destribed lu the 
second aitlcle and iu.ogm/ed m the thud oiticle ol Oils tieatv, was 
coded to the United States togethei with ill dauns or intensls undei 
the tieaties of Novembei 3, 1804, 7 btit 64 , August 4, 1824, 7 btat 220 , 
Tuly 16, 1830, 7 Stat 128 , ind September 17 1890, 7 Stat 911 

“07 Stat 228 
«»Abel, op olt, p 891 

"Tioaty of September 16, 1882, 7 Stat 870 


Ihi Sits and J'Sixis utailv all iit eastein Iowa with Ihe ex 
fiXiliim 111 ,1 sin ill itseive on winch they weie eoucentiated 
111 Ihe lolliiwiiiM veil Hit Fedt 1 il Uoioiiiineiit obtained 1h« 

■ oust lit 111 till United Nation of Chippewra Ottowa and Pot i- 
watamit Indiins to a tieitv it Chicago, Illinois Tn this 
tie ilv '* llie United Stales, in exihango ftn the land the Indians 
held — ilioiil HMKIOIKI uies meliidini, the wt'slein slioie of Bake 
Mi(hii,iii - 1,1 mieil to (him (Ail 2) ,i)ii)ioxiin itelv the s,ime 
niioiml oi teiiiliiiv loin liild is otliei Indi m lands aie held ” 
Al ilitml lilt sinit linii, tin Q 11 ip iw s wi'ii 1 out 1 ntiatod in 
llie iioithcMsI (oinci ol (lit Iniliaii ti niton '' This was dtiiie 
Ixtansi ol the liiliiii ol Hit oiigiiiil jilm'- to lontiiie thi in to 
lands ot I npicfl hv Hit Cadilo Indniiis ‘ ‘ 

It is not lo III issnmid tint dniing this pi nod tieatv iiiikeis 
wen oteiiiiii'd with lemoval’ to the iMliision ol ill else In 
fact, milil 182H, the uiimbti ol lie dies netotiated solely loi the 
inuiioso of I'l-tinMiislunf, ahoiigiu.il title to kind pitdominated 
Even dniiiig the vtais 1828-40 when Iht mlgiation inogiam was 
at its luighi tioaties wtio eonthided with the Oloes mid Mis 
soinias" Piwnees,”" Menommeea,'"' the Miamis,*" (3 tieaties) 
the Mvandots,*" tht United Nilious ot Chimipwas, Ottawa, and 
Potaw itamie Indians, *'* lowavs,*" Yankton Slotix,*”* Sioiix,'"' and 


e»'lua() 111 Stptenihoi 2J 1822 T Stat 474 
‘"Inaty ot bepUmbet 20 1822, 7 Slat 431 
Pi. Itv ot Miiv 18 1624 7 Mtid 424 
> lunlv ol Novtmbti 17 1 624 7 btd 282 

' ' J'lit liiiils elien Hum In the toddors puived viiv pooi lunte thtv 
itUiiiicil to then old home in Irkaiisas (I’leiiiiililt Tii ily ol Miv 12, 
164 > 7 Stat 424 ) 

It should ho noted Ihit In Tiedv ut Juh 1 IS 16 Uu ( addu Iiidiaus 
(7 SI It 470) asiced tu lemoval m theve leimu '* * * pionuie lo 

luiioM It then own expense out ut the btmndaiics of the united Stalls 

• ' ► lud iievci mote ictuin to live settle Ol Obtahlmh till nibclvcs is i 

iiiiliim liilie Ol comninuitv ol people within the u iiui ’ 

* ‘Thill u( 21 ot these which have not been noted betore Tieaty of 
tSepteuihii 20, 1817 with Wvaiidot, Sineex, ite, 7 Stat 100 Tiiutv ol 

St pti mill 1 17, 19lb, w ith Wyandot, benoca, etc 7 Btat 178 , Treatv of 

biplpinhei 20 1818 with Wvaiiduts 7 Stat 180 Tieaty of Oetobu 2 
1819 with Wit Tube 7 Stat 180 (‘The United States by tioalT with 
the Diliw uc Indians In 1818, ugieed to provide a lountiy foi them to 
icside in * Untlea Mates v 6 tone, 2 Wall 626 (1804)) , Treaty ol Onto 
htr 0 ISIS with Miomo Nition 7 Mai 180, Treaty of beptembei 24 
1810 with Chippiwa Nulion 7 Stat 204, Treaty of Tune 10, 1820, with 
Cbippiw IV Tilbi 7 btat 200 (7 btat 204 and 7 btat 200 eonitiued in 
Cliipptu-a InOtaHs of Minnesota \ United Btatss, 201 U 8 858, 460 
(10 47)) Hpaldlnn % OhandUi 100 U B 104, 403 (1890) , 'iiealy ot Tulv 

0 1920 with Ottawa and Clniipiwa Nations 7 btat 207, Treaty ol 
Aufenst 11 1820, with Wea Tube, 7 btit 200 , Treaty of luguat 3, 182li 
witli Chippewa Tuba 7 btat 200 , Tie ity of Oetohei 22, 1826, with Miami 
Tube T Stat 800 , Tieaty of August 11 1827, with Chippewa, Meuomonic 
md Winch ign Tribes, 7 Btat 308 , Tieaty of August 24 1818, with 
guapiiw Nillon, 7 btat 17b, Treaty ol beptembei 23, 1818 wrlth Qreat 
and Little Osigt Nation, 7 btit 188, Tieaty ol June 2, 1829 with Ureal 
and I ittle Osute Nation 7 btat 240 eoiistined m Holden v Jan, 17 Wiill 
211 247 (1S72) , rieitv of Vugust 10 1826 with Qieat and Little Osage 
Nitloiie 7 btit 208 , Tieatv of 3uuc 1, 1826, with Kanuaa Nation 7 btat 
244 (loasliupd in Jones v Mahan 176 U B 1 (1899) , £ Mh v tSteiejn 
10 Wall 221, 226 (1870) , Btate ofMtsBouii v titate of loti a, 7 How 600 
(1840)) , Tieaty ot November 7, 1828, with Bhavvonee Nation, 7 Stat 284 
Tieity ol Seplcmhei 28 1816, with Peoiia, B ais ka tJtui, etc , 7 Stat 181 , 
Tie itv of Fthiuny 11, 1828, with Eel niver or Thorntown paity of Miami 
Induine, 7 btit 800 

"I- Tieaty of Boptomhor 21, 1899, 7 Stat 420 
‘"Tiinty of Octobci 0, 1883, 7 Stat 448 

Tieaty of Oetohei 27, 1882 7 Stat 409 This modified the treity 
condudid Febmaiy 8, 1881, 7 btat 842, and provided for a giant of land 
to the Stockbiidgp, Mnneep lud Biolheitown Indians, and New Toik 
Indians Lain the Stockbudge Indians migiated west undei the terms 

01 the Tieaty of Beptembei 8, 1899, 7 Btat 980 

Tieaty of October 28, 1824, 7 Stat 468 , Treaty ol Novembor 6, 1888, 
7 Stat 669 , Tieaty of November 28, 1840, 7 Btat 682 
‘■"Titnly ot Apul 29, 1896, 7 Stat 602 
« Treatv of July 29, 1820, 7 Stat 820 
«a Treaty of October 10, 1888, 7 Stat 668 
“ Tieity of October 21, 1887, 7 Stat 642 
"Tieaty ol Septomhei 29, 1887, 7 Stat 688 
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Oirul Hill Ll(tl< Illlll ms ' ‘ piiAHllIlK toi 1 liillslll(>l.lblO 

IlsluiilOII of Hull .IlKKllt lloniilllls \ SUM'S (|| Ik iIh's will 
Ilso IK Kofi Ill'll Iliiiiir ISJ" 111 Uiii. <Jiii neiin VI km son 111 the 
1 iiitiil SI ills Viiiii mil III in.iiiim o i.illim Intli m ikiih. «hi<li 
ill lit oiih with iiiiililuiis 111 li.i<li mil liii'iitlsliiii'" 

F TRIBES OF THE F VR WEST 

111 till nil simmii'i 111 lS4(i w 11 hiMiiR luiii ileil iieil with 
Ml Mill"' (Ittiii il nnlip Ki null m iinmiMiul Ihi Vi iin nl ilie 
VVisl iih mini into .Niw Mi'imi 

MiHioiit lining liKIli Ni M Momuis qoM'i inn llitl li'.iMiii; 
Ki iiiui 111 loiiliiil lit till' piiiMiiu ■" Following IlM ii-siiiii iil 
till plOMIllO to till rillll'll Slltls M till Tu'.ll\ 111 (llllll-lllipt 
Hill ilRii 111 lulniiiHi 1S4S,‘' 1 til iti lit piiUi \Mlli till 

^ i\ iho Iiidi.iiis who mil lint I'll tint ii'Kiiiii mis iiiiiiluiliil in 
IM'l 

Two iimiitlis litii Diiiiiilii'i ^(1, IM'l, inollui f.u Mt Itiii 
tiilK', llie lltahs, siRiioil .1 tie.ilv*" mil Iht' iieuoil iit nigoli.iting 
with llii Inill.ms who loiiiu'il llmiuiili flip att i .lupiiiul Inmi 
Mi\ito and llii. Hurhh 'li'iiiton iiiu he saiil to hue iipiiml"" 
To Foil Lnninip in tin i iih uiliimu nt ISGl laiue i kitat 
luiinlui 111 Suni\ tniPii'iiiii Ainiiahn (’low, Vssinilioim Gins 
Veiitip Mindiin mil Viiinia Attei seieial ihns of lOiifeu'iKi, 
liuliiii iRi'ul TUiimis FiUiutiick sciiued thou sigiutnies in a 
til it^ 111 wliiili thi mini's piomised peace, acknowlcdgid cci 
1 iiu iMiniidanps nml ngioed to leiojjniM' the light of the Tnulod 
States II) iiPit posts iiid maintain mads within lliou tinilnu 
This treat! was nevei foimalh pioLl.nincd bv the Piisulent 
and hGtaiiH' of this Its laliditv was challenged m Roi/ v rni/id 
Ktiitcs and OqalMa TnhP o/ Siouai Indian^*" Tlic Couit of 
Claims osainlned the ciitnmstauces, found that the tieah hid 
boon acted upon bv Oongiess, ind icfoiied to in snbspipiint 
iigi cements, and held that piocl unatioii was not uecess,u\ to 
gne it elleit lud that both pnitles weio bound bi the iinEiiaut 
fioin the date of its signaluie 

In the meantime the discoieii of gold in Cahfoiiui liid 
laused the migiataon westwaid to assume the piopoibons of a 


«‘Tieatv of Taniiaiv 11 18S9, 7 Stat 879 

p Pic It! Ill Tune II IfUS with Poncar Tnlii 7 Stat 217 Tied) of 
Tiini 22 IsJ'i allhTilou Vanilon md lanitonles Binds of Sioux 'liilir 
7 Slit 2"i« liiali ot Tub 1 1S2T with slomit uid OaaUnli lilbi , 7 
St it 212, Tiiaty of Tul> 6 1821 with Clnjpuut TiJhe 7 Stat 2B5, 
liinli Ilf lull III 1828 with HunKpapi Band of Slims 7 Stnl 207, 
111 ill ol Tull 18 1828 with Biinia Tllhe 7 Sill Jll Tii its ot lulT 
II IS2" w ilh Hilnnl'ii itiiuoi Mlniii Ismei' Tiibi 7 Stal 2bl 'In ill of 
Tiilv to 1S21 with llindan Tnbe, 7 Stil 284 Tipafj ofSiplinilui 20 
1SJ1 with I Ittoi mil Missoni I TrlUP 7 Stat 27T,Tipati of hepti mbi'i tO 
1828 with Pawnee 'lillip 7 BUt 278, Treati of Octolxi 6 1828 wilh 
Muha Tilbe 7 Stat 282 

''“Att of Mav 18, tSlG, 9 Stat 0 and Piesldential Frniliination, 
VappniUx bo 2, 0 Slal 810 

« The pioilnce was taken in t^i name of the Uniteil Stsita on Aiuiist 
22 1848 and Kearnej wiaa made Kumnor Wise The Bed Min lu the 
biw W'oild Biama (lOSl) p 408 

'»'» 9 Still 022 See Chapter 20, set S 

“’’Triatl of Septiniboi 9 1849 0 StM 074 Aiticle 2 states "Ihat 
Irom ind -iftei the sigam>' of thlg tieotj hoatiatioa hetwien thi ton 
tiaitmg parties shall cease and perpetual ptnee md friendship shall 
ixlst • • 

“'Tieaty ot Dectmbei 80 1849 9 Stat 984 

‘™ Vn asifemenl with the Comanche, loin Anadaca Ciddo ete, on 
Ma> IS, 1840, 0 Stat 844 mgohated in Terau shortlj aflei the Bepnblli 
hid become a menibei iil the Union actnallj antedates theae Tht fuat 
iitlclia of all thiee agieunents acknowledge the jniiadictton of the 
.nlted fltnteti 

Tiiatj of Sept emhei 17, 1861, 11 Stal 749 Threo of these tribefc— 
he AssimholnPB the Aiapahocs, and the Gioa Ventics— wore tieatmg 
nth thi United States foi Uie flist time See Bent Comm Ind Aff 
1802), pp 200-300 

““ 16 C CIb 177 (1910) 


slttiiiiiedi Slum lliis iiowli adimttid state was tai ed with the 
linuhu piolilein iil kei'inug iMil ibli fin piecmption purposes 
111 iiiipli' siipph ot public land An eiinallv familial solution 
was (piiiklt diHided uikiii Congiiss appiopiiated $25,000 and 
disp ill bed lomiiiissioiieis lo tiuat with the Cahtoinm Indwns 
leguidiiiR till ti'iiiton Ihi'i OLCUpud’'" 

fsiiiui' IS lii'ities with IS t'alifoima tidies weie negotmted 
lit thi SI fedei il igenls in IH'il All of tUim xno'ided toi a 
siiiuiidti ot iiatise holdings in luluiii tin smill resen itioiis of 
liiid (Mwlii'ii Ollii'i stipiilaliniis iiiiide the Indians subject to 
stale law 

'Wlieiillii tiiinsiif tlit'st'iaiionsdgiiiiiii'Mlslu'iaini known the 
( ilitoiiiia Slate Ligisl ituie foimallv piotisted the gianting of 
nit lauds to the Indiiiis The leisoiis ten Ihis opposition -weie 
iitiiwetl In (111 I’tisidenl and the Hecielaii ot tin Iiiteiioi, and 
h'l lilt a iinmlHi of mniitlis aftei tin agioeiiii'iits had lieen nego 
liatiKl lliot will' subniitteil to thi .Semite of the United Stales foi 
1 itifli ilioii “rills was lefiiscd on Tulv S, 18"2 ^ 

The Indians, howetei, had aheady begun peifoimauce of then 
pait of the igiceuicnt Uiged bv goveinmcnt otticlals lo antlcn 
pate the niipiotal of tin tioalios thet had staited on the Jouinet 
lo tin pioposid lesiitntloiis Xow they tonnd themseltcs In the 
uiifmlmiateixisition ot hating sunciuleied thou homes foi lands 
wliiih well ilioadt oiiupied lit sillliis and iigaiding which the 
Pideial Got 1 1 iiineiil showed no willingiiess to take action This 
situation was net or reinculied unless the cicatioii m the t020’s 
of seteial small ic'seitations loi the use of these Inchans can 
hi said to hat e done so 

III 1S52 the Aiwches, octuptmg poitlons ot the Iciilton lelln 
ciuishcd bt Mevico, w ei e int ited to a Ti i aty Council at Santa Fe, 
Niw lIi\ico Thet i uiie and duly piomisccl peipetual peace 
(All 2) with the United States *“ They also engaged (Ait 6) lo 
U'tiain tiom wailike imuisions Into Mexico 

The following teai Ihe Comauches, Kiowas, and Apfiohos met 
It Foit Atkinson An agieement \eit similai in substance to 
the Santa Fi Ticah w is roue hided July 27, 1863"“ 

Vlthoiigh (he luimbei ot tamilies tiatoUug the Oiegon tiail 
had uuieased steadUj duiuig the 40’s, no agieemenle weie made 
with the Iiidiins ot the leiiitoit until 18"i Then, iii Septembei 
of Unit teal, th( Rogue Rivei Iiidims Higned a tieitv with the 
United HMtes pioviding Im i substanh.iI cession of land (Ait 1) 
liom winch a ceitain poilion w is to bo iisencd foi a tempoiaij 
borne until siiih time as i peimaneiit lesidince should be deslg 
lilted In tliePiesiclenl of the United States (Ait 2) "* A similni 
.uiaiigeiiieiit was made with aiiothei Oiegoii lube, the Cow 
riei'kHind, on Bi'ptembei J9, lh61 “ 

Wink* these fusi (lealies weie being signed wilU the Indian 
tubes ol the Fai West, agieements with ntliei tubes weie being 
iiegotuted £hght tieaties “ pioiidiug loi teiiitoiial cesblona 


Alt of Septembei dO 1880, 0 Stal 844, 868 
"swise op iit,p 410 
“ nul , pp 421-^26 

'"fbiir, p 426 Of Alt of Mas 18, 1928, 45 Stat 602 lonfeiimg Juri« 
dictiun oyei Cohfouiia Indian clalma upon Conit of ClaimB 
'WTreily ot Tulj 1 1862, 10 Stat 979 
•"Tnnty of Tuly 27, t86d, 10 Stat 1018 

■"Ticatj of Septcraher 10 186d, 10 Stat 1018 Consboed In Boat, 
'I > TJmtea Statca ana league Bivei Indiana 29 C Qs 176 (1894) 
B} the tienty of Novcmbei 18, 1884, 10 Stat 1119, the Bogua Eiver 
Inaiana agicecl to pcimlt othei tubes and bands, under ceitaln conditions 
to ie4dc on theli leseuatlon (Ait 1) 

■“Ticely of September 19, 1868, 10 Stat 1027 

'""Treaty of lannary 14, 1846, with Eansaa Tube, 0 Slat 842 Treaty 
AuguBl 2, 1847 witb Cblppewa of tho MiBsmaippi and lake Superioi, 
0 Stat 904, Tienty ot Augnal 21, 1847, with PlUager Band of Cblppewa 
Indians 0 Stat 908 , Tienty of Vugnsl 6, 1848, with Pawnees 9 Stat 
049 , Tieaty of Apnl 1, 1850, with Wyandot Nation of TndiiiTiQ , 9 stat 
lO^Stet 21i 1861, with bloni Swseton and Wahpeton Bands 
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awl ]() (u‘atii'5 '' shijiil ilini, loi i(.mo\ il ol tin* Indians In umii 
(iiinocl land vuic siifiied dining Ihcsr leus 

G EXPERIMENTS IN ALLOTMENT 185i-61 

On Miuli 21 Gwiigo Munpcnm, ot Ohio luiaiuc 

Coniinissionci of Indiui Ahiiis The new offlciil wis disig 
iialed hv the Picsidint to ciitci into lugotiitions with the lubes 
Me^l of tlu stalls of Missouii and Iowa toi white siltltmont on 
till 11 lind, .ind esliiignishment ot thin lillo 

His tiisl siKiess in tins loiineilion was with Ihe Otioes and 
Missoinias on Miiili 11, 1864 “ Aitiili (i ot tin iiistunuinl 
signed on th it w e ision pioi idos 

1 he Pu sident lu n lioiii I line lo tiiiii il his disuitioii, 
I nisi tin whole ol (hi 1 ind heitiii leseuid * ■* ' 

lo he snneied oti into lots, and wsir,!! lo snili ludi in oi 
Indi ms ol said lonledei lie tubes is iie williiig lo nail 
Llheiiisi'liesl of the iiii\il(f,e, iiid who will loe ill on tin 
same as a pcimancnt home, if a single penson o\oi twciiU 
one veais eif ige, oiu eighth ot a section, to e leh tiinili 
of two, one (pi iitei stilion to eich tainih ot time and 
not e\cee'ding fiie, one h ilf seetion, to eaeh family ot 
si\ and not oiceedlug ton, one section , and to each fanuU 
c\CLeding tin in numbei, one quaitei soetioii foi eieij 
addition il fiie membeis And he maj piestiibe such lules 
and legulitions ns will secuie to the family, in case of 
the death of the head theieof, the posaession and en 
1u}ment ot siieh fieiinaiient home and the luipioiements 
theieou And the Piesideut mat, at any time in his dis 
cii'tion aftei suih peison oi family has made a loeition 
on the land assigned foi a peimaneiit home, issue a 
patent to such peiHoii oi fiiuily foi such asugued land, 
(onditioiied that the tiact shill not be aliened oi leased 
fill a Inngoi teim than two yeais, and shall be exempt 
fiom le\y, sale, oi foifeitnie, yvhleh conditions shall 
eontimie in foiie until i State constitution cmbiacing 
suib land wiUitn its bouudaiies shall haie heoii tormid, 
and the legislntiue of the State shall lemove the lestiio 
tious And it any such poison oi family shall al any tune 
negloft Ol letnsp to oicupy and till a poition of the land 
issiguod, and on which they have loeateil, oi shall loae 
fiom place to place, the President may, if the patent bhall 
have been issued, i evoke the same, oi if not issued, cancel 
the assignment, and may also withhold fiom such peieon 
Ol family , thou piupoiliou ot the annuities or othoi moneys 
due thorn, until they sh.ill have letuiued to such peimaneiit 
homo, and lesnmed tho pursuits of industiy , and In default 
of then loluin, the tiact may be deeluod abandoned, and 
theie,iftei assigned to some othei poison oi family ot such 
coiifedei.ite tubes, ni disposed of as is pioaided foi the 
disposal of the excess of said land And the lesldue of 
the laud heioby iiseiaed, aftei all the Indian peisoiis 
Ol families of suih eonfedeiate tubes shall haae had as 
signed to them iieun.inent homes, may be sold foi then 
lieneht, undei suoh laws, lules, oi legulations as may 
heieaftei be piesciibed by the Oongiess oi Piesidcnt of 
tho Umted States No State legislature shall lemove the 
lostnctiou heiem provided foi without the consent of 
Congiess 

This tioaty, like many othei tieaties negotiated duiing the 
administiation of Oommissionei Manypennv, Included a cliuse 


ra-Tieatj of NoyembPi 28, 1840, with Uiami, 7 Stat ’182, Tieaty of 
Uaich IT, 1842, with Wyandot 11 fetal 581, Treaty of Octobei 4 1842 
with Chippewa Indians of the Mlaaisalppl and Lake Bnpeilor, 7 Stat 501, 
Tieaty ot October 11, 1842, with Sac and Foxes, 7 Stat 698 , Tiealy of 
Tune ’} and 17, 1846, with Pottowantomie 9 Stat 858 , Tieaty of October 
18 1848, with Menomonee, 9 Stat 952 , Tieaty of Norembei 24, 1848, 
with StoekbudKP 0 Stat 066 , Tieaty of Maioh 16, 1864, with Ottoei 
and Mlasoniias, 10 Sint 10S8 

■sPrioi to 1864, seveial treatiefc ware signed which prorldcd foi 
the allotment of londa See Chapter 11 sec lA , Chaptei 8, sec 2A1 
Sereial early treaties used the words “allot" and “allotted” tmt they 
TDterred to the apalgnment of lauds to groups ot Indians Elnney, A i 
Contment LosN-A CivUlsation Won (1087), pp 82-83 
»<Bept of the Comm of Ind Aff (1868), p 249 
»- Tieaty of Mari* 16, 1864, 10 Stat 1088 


I Vit I) by yyliiih the Iiidiins it>lui(iuislK‘d all thiims to moneys 
dm iiiidii (Ml 111 1 tieaties The poluy ot paving Indians fot 
hinds by means ol piimaiicnt inmutie>s, which had iinohcd the 
i ousel y at Hill ot the Iiiili in estate, wiis thiowii into discard, 
mil time was substituted <i policy ol quick distiibutiou of tubal 
tiiiids, pii.illel to tlu quick rlLstiibutiun of tubal lands which 
allotiiiiiit eiit lik'd Tliideilying this policy of quick distilbu- 
tioii yy IS the assumption that tiilial c.xisteni.e was to be biought 
til HI end witliiii i shoit time 

Oil M Itch 111 IK"i4, ail igii iiiieiil siiiiilat in ilsiecitals legaid 
iiu alloliiuMils w IS (OIK hided with Ihe Omali is 

A Ihiiil tieaty ptoyidiiig toi fhi indiy idiiili/atioii of land 
holdings w is sigiiid liy tlu Shawnei Indians on May 10, ISH""' 
Till teamiiioldgy used in tins iiisti niiieiil yams soiiieyyhat tioui 
tint ol (hi piiiiihiie til itiis liisteiil lit the iniiy ision that — 
"Till Piisideiit miy, fiom time to timi '■ ^ cause 
* ’ to be suiytyed oil into lots, mill to .issign”, 
iillleli 2 holds 111 it 

ill Shiwneis ~ » shiill be entitled lo * “ • 

two liniuUcd aiic's, iiid it the lit*ad of a tauiily, a quantity 
equal to (yyo hunclied acies toi eiieli membei of his oi 
hei fimily ‘ * • 

l>etiilid pun isioiis aic' also included toi Uie assignment of 
indiyidnal holdings to liiteimaiiied peisons minois oiphiiiis, 
idopted posoiis and mcoiniieteuts the lattei to ha.yp the selet, 
tion made by some disinteiostcd yieisou oi poisons appointed by 
the Shatvroe Conned and nppioyod by the United States Com- 
missioiiei Pmthei aitiele 6 piovides that "competent” Shaw- 
iices shall ie>cciye then sliaie ol tho annuity m money, but that 
that ot tlie ‘lueompeteut” Indians ‘‘shall be dispoaed of by tho 
Piesidcnt ’ 111 the inannei beat calculated to piomotc then uilei- 
estM, the Hhnwuec Council being hist consulted with lespect to 
such poisons 

Six (leaties •* stipulating allotment of lind in seyeialty wcie 


Tieaty ol Much Ib 1854, 10 Stat 1048 ConstiucO In United 
BtaHs V Ociniine, 216 L S 278 (lOOO) , Umted Btatee v Button, 216 
U fe 201 (1009) , Umted Btotee y Payne 264 U 8 446 (1924) By 
the trims ot this ogiiemint the United States under certain conditions 
agiicd to pay the Indians 8881 OOO foi land ceded (Aits 4 and 1) Latei 
It was continded by the Omaha Tube In i case niRued before the Court 
of ( laims in 1018 that ultbougb the erssion had bei n made the CkiTern 
ment Imd Anted to pav unytliiiiR Thu, tbi Goeeiumcnt udmittid but 
(onteiidid that tbi Omilia Indians did not own und did not hiiye the 
light to make i cession Ihireot In Buding for the plaiiitllt thi conn 
said ‘ \.l thi tunc the tieaty was made thi United fetales recognized 
the Oniuhis as baying title to thu laud noith of the due west line and 
spocincallv pioraised to pay toi it * * - the defendants can not now 
bo henid to siiy that tho Indians did not own the land when the treat} 
was nmdi and had no light to make a cession of it ” Omaha Tiiie v 
Vmtid htatn, 50 C Cls 649, COO (1018), mod 230 U 8 276 66 C 


Cla 521 

• Tn ily of Miy 10 1854 10 St it 1068 Conatiued in Walha v 
iHenehaii lb Wall 406 (1872) , United Btatre y Blaotefeettiei 166 U 8 
180 100-1^7 (1894) , Jones v JUiehan, 176 U 8 1 (1899) , Blackfeathn 
\ Umua Mates 190 U B 868 (1903) , iiid Ounbai a Girene, 108 U S 
166 11905) Oouuucntmg on this tienty, the Bupieme Conit declared 


theu iigbto Bvet since tblo tbcir tubal oiganizatlon 
ima iciuuim-u nn it was befuii * • s While the general goTenunent 
has 1 Bupeimtending caie ovei thili Inteieota and contlnnes to tieat with 
them as 1 naUon the State of Kansas Is eetopped fiom denying theu 
title to It She aocopted this status when she accepted the act admitting 
ha, i,.i-« ii.„ TT„,nn cienfeiiiTiir iiuhts Hurt piiv lieges On those Indiana 

he changed by tieaty stlpn 

voluntaiy ihandonment of tbeli tilbal nieonizatton -i" 

ed States lecogniies their naUonal c*- -- 

of tieahes and the laws of Cong 
I withdriwn fiom tho operoUon ot State laws 


The Kantae Indiana, 5 Wall 797, 766-767 (1866) 

"“Delawaieu, Tieaty of May 6, 1854 10 Stat 1048 , lowoya, OCieaty of 
May 17, 1884, 10 Stat 1069 , Saof, and Fox of the Mlaaoun, Tieaty of 
May 18, 1864, 10 Stat 1074 , Backapoos, Tieaty of May 18, 1854, 10 
Stat 1078 , Kasknsklas, Peoilas, etc , Tieaty of May 80, 1854, 10 Stat 
1082, Mlamis, Treat} of June 6, 1854, 10 Stat 1098 
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INDbVN TIlEAl’IBh 


uiiicludHd 1)V I'liiiiiiii'.siciim M Iii^pc Iinv iii tin niM ^ mniitlis 
In OIK of tlii'M, uioMSKiii IS iiiido foi tin sitting iiii ol i iHini.i 
milt tiiiid -sMlh till' iiimitds tioin tin silo ol tin 1 unis /(‘dcd 
li\ till Indians Tin Uiiitid St itis is diiivd ^m11i tin dnt\ of 
iKlniiiiisU 1 ms tills tiiiid Tlu <\tLnt oi this iililii, ition Wiis d( 
tiinumd li\ tin t'oiiit of < 'linns ^^lu<h 1 m Id in tin Ihliniiin 
Tnhi 1 till I nilt it Shill', th\l tlu inti'iiilifl liusi it Uitf d to tin 
piisi u itiiiii oL Hi< iiiiiiciiial iKi'iMil fuim tlic silp ol Hit liudb 
iiidiinild not In (oiisidiud is tin Ddiwiii TiiIm il.imnd in 
olilmilion In in lint nil iinnnii nil d tin lot i dm ot tin sifuiiliis 
10 wliuli till iHini i|iil li Id 111 i II lust him sled 
In tin- iiiliiiiiii 111 is"i4 lilt ('liiplKii i of biko Siijii i loi liii iiiio 

1 inili 111 I tiiati iiioMdiiiu 111! tho .illolini'iil of lind to null 
\idiul Imliiiis li\ the l■llsldllIl It Ills diseitlioii, mil with Hit 
piini 1 III 111 ikt 

mil's Mill i(«iil.itliiiis, lesyiitillfe Hu dlsposi 
lion of tilt' l.inils 111 1 is(' ot lilt' (U'ltli 111 till' 111 id 111 1 
tiiiiilv in sins'lc pel son 1111111^111^ till' siiiie 01 111 1 is( 
of Its .iliaudiinuieiit liv tlietii 

ViIkIi J iIso iiiiiMiIes loi Ilii' ti iti iiliiii> ol M) mi's to itli 
iiu\id blood Old -1 AI.US ol ane 

Tlu ^\^,ludot tle^t^ (iinilntUcl I uiuai> 11 , IST"! " is piilieii 
lull iiileustiiis Till tiisi iituli stipiilitis tbit tubal liiiitls 
in* dissiiliid diilaus the Imliiiis to Ik' eiti/ous ol rtie Ibiilod 
SI Ills and siibieil to IIiP biws tbeioiit inrt of tlm ttiiuoii ot 
Kausis, ilrbiiiiKti Ibose iilio iiisli to be oMiiipteel tioiii llie im 
iiudiate iipw itioii of suili pioiisions shill hue luiiliiini'd to 
them the issislaiiu iiid iiiotu lion ot the Thiiti d SI lies ^itiOi 

2 inoMdes tin the ti'ssioii of then holdums to the Uiiited Hlite's 
siipnlatinji Hit' “olnict of which cession is, tint tlu siid I iiids 
shall Ik' snhdii idl'd assigned, .mil letonioied, hj pitcnl 111 tci' 
sijlildiiiii (lit mannei heieiii iltei pioMdidfoi to I hi iiuliiuhuls 
and nieiiilHis ol the Wiaiidoll nation in seioialli ” \ititks 
4 Hid T pioilde toi the most detailed method of alloluuut yel 
eniounteiid, iii wluih tliiee tominissioneis, one fioui the I'liited 
Htati*s and twei fiom the TTy iiideitt nation, weie to mike i ills 
tiilmtiiin of lauds to ceit.ini sp(H.itied el isses of imliudnals 
P.ili'iils aie then to issue umtiunna! an nhsohile mil iimimdi 
litm.il g ant of fii simpli to those iiiiliiidiials listed as loiiipc 
l( III hi the commlssioneis, but tin tliosc not so listed tlu iiat 
eiils Mill (lint iln ceitani lostnctioiis oiid nuii lie Mithliilil bi ilii 


C Cls I'll (1031) 
fill oiimiun lliut n patent uiiilei Ail It slioold Issnp tn Chiistuiii 
Indliuis lint It mu ho icstiictid lu nit of Cnnsicss aftu issui uolis 
fitiit would In to iiiiAlldate title oC hoim tide puichntOT tbnt title of 
Cliilbtlan Inilims will uot be vested in the Indians compiisiui, tUi 
inlliil III that nanip ns tenants in (.uniniun, but in the tiihi itself 01 the 
nntlou, bee <1 op A G 24 (18B7) And seo Ihaptir IB sec I V 

>"lieilv ol heptimlici SO 18B4 Ait 3 1C btal 1100 Coiibtiuid in 
Id \ Bmiiii 102 U S OOi (1800) iriaooniiii v Bitohcorlt 201 ti fi 
202 (llioij) , Chippiua Jn*(iiii of Hmnesata i Vntirg Staitt SOI U B 
r >8 (1037) and Ifoineiota i Ztiiiteit BtaCeii, SOC IT 8 182 (lOS'l) 

Ihp Pusident ib cmpowcipd by Ait S to ksuc pslints wltb “buth 1 
stiiitions ot tbo pnvMi of aliinilion ns bp nu\ rap tit to impose” 
stipulation thiV thi patentee and lus hchs shall not sell lease, 01 
any minnci iliinste '■aid tract nithonl the consent of the Picsidint 
tho I nrted htaUs tb within Hip nitmtng of this Artule UnHea Btatoi 
\ Rmclie IIS’ (2d) 024 (D P W D Ttis,1028) UortoiPi suih 
stiicHonb pxtend to tlu tunhei on the land as Well ns the land itsUf 
Stun T CoiiipliH 206-0 B B27 (IOO 8 ) 

Xhp court in holdiLg that stnti tish and j,amp laws have no ippUcntlon 
to the Bid Uiici RPhPri ition btcansi fedcinl liiws lit exclusive also 
tiUtd attention to irt 11 of the alioie treity which gale the light to 
hunt mil fish 011 lands coded until otUeinisi oirteipd bj the Piesidcnt 
Tn IP BloLUmd 100 ffed 139 (D C W D 'Wlb , 1001) 

Tieatv of Januan ol 1853 10 Stnt 1159 Coubhued in Oouiy v 
iliath, 203 tJ S 146, 140 (180b) (powa of loluntaiv bale giantcd, 
land withheld from tanstton oi forced alienation) , TFatfu v Scnihaw 
11. Wall 4S0 141 (1872) BrUnmp’.rhn v Btoilton, 188 U S 200 
(1P02) , Coiiltp T BoIIiiipet, aib \I 8 84 (1810) 


I'liiiuiiissi.iiiii Ilf liidiui tifaiis Nimi ot Hu I mil thus .issigncd 
ami iiilcntid is sulniHl to iTvitiiiii loi 1 iii'iind ot "i >eais 

111 hibiniiT of ISTi Hu Oliiiipi wi of Mnmesot i uid the Wm 
iiihaMi signed tic Hus" ii'diiig llicii teintoinl holdings but 
out ot nlili b Hu 11 is ‘ ii'si Ill'll ’ mil ‘ si'l np.ut" foi the Cliippo 
w IS iiirt ‘ 1,1 iiiti'cl” 101 Hie Winiii'baKos luid tin a poimmeiit 
hoiiK I'liiHui Hu I'ltsidiiil IS uiHimi/iil ubiiicioi ho deems 
It itlMsabli to lUiiL lliin lands 111 seiemltv 
Till' lulus 111 Hu Fai West well' not oveili'okcd in Hus bill si 
ot tii'ali iiiakiiiK itinili In the ilnsiuR monlhs ot 1^54 and the 
ojiiiiiiigil us oi Hu Jollinunt, iiai sis. tie.ities woie negotiated 
mill the Indians ol Oiigoii, tlu \aiious tubes of the Puget Sound 
u'f,iim III All ol tlu St piotiilPd Joi the allotrarut of land in 
spM'i ilti and till lesciiations oi Ipiutoiy desciibcd bv siuli 
]ihi ISIS IS ‘such poll ions ’ ns miij bt assigned to 

Hicin ” ‘ sh ill he 111 Id * as an Indian leseivatioii,” and 

■distiiit winch sliHl be design itml tin pcimanout octupincv’' 
Set oil moil til' itii s inoMding foi the assignment of land to ui 
cliMthi.il Xiidiins wc'ip iiogotialed dining nomiiiissiimei Mans 
Ijenin s iiliiiiiiisli ition which elided in ISW All ot these fe.i 
tine e\leiisni' land cessions with leitain me is eiHiei “set apait 

15 a u'sidiiuo • *” 01 “held and leguiled as iii Indian 

ii'scnalioii” 01 ‘le eneil * ' ‘ toi the use and occupa 

Times W Deiiici, t’hiiUs B Mix, nul Alticd B Gieenwoixl, 
who snctessnely held the iiosxlioii of Conmixssionci o± Indian 
Alt Ills niilil the oiitbii ik of the Oiyil Wm, weie likewise com 
mitteil to I lieity iwhcy pioiiding toi allotmoul lu soioi.ilti 
Uiidei then auspitos seypu such agiccnieiits ^ wcio negotiated 
Huse iiistimnents in foini md substance diffoi little fiom those 
ol the JI niipenny 'iilniimsti itioii 

H THE CIVIL WAR 1861-65 

Till foin icais ol ponllut between the states had its oflcct on 
the latiou Indian lubes Violeucf .mil bloodshed hail become 
cumiuunplice and seioial Indun tubes seized Hie occasion to 
at comiMiuv demands upon the I'Vdeial Oiiyiiument with a dis 
play ol fouc'" Tins was pntuulaily the 1,1 se in Mimiesota, 

Treaty of Slbiuat) 22 18BB 10 St it lib’s Poiislinid m Pai/etf 
Stain V ViTh, Lao Band af Chippnia Tndiani) 229 Tl 8 498, BOO BOl 
(Wl-t) Vmted Btalrn. Fiitt mtmal BniiK 284 H B 246,261 (1014) 
(dialing with iighib of mixed blood Chippewas) JoJimony 2-14 

U B 422, 417 (1914) (dibcnsRlag llquoi piovisions) Uultdt Blatis V 
Vinne^ota 370 TJ S 181 (1920) , inii Chippewa Indiana of Mmnceota y 
Lnilrd Bfttte^ ’101 D S 8fi8 (1087) Treaty ol Fobiuiry 27, 18BB 10 
Stxt 1172 

'« Ireaty viith the nmpqua, etc , of Novembei 29, 18B4, 10 Stit 112B , 
Ticaty with the Phnsta, etc of Noyembet 18 18B4, 10 Sfit 1122, 
Treaty with the Willamette of Tniiuaiy 22, 18B8, 10 fetal 1143, Tieaty 
uith the Wyandotl, January 81 1865 10 Stat IIBO, Ticaty with the 
hiviunlly, etc, Decombei 26, 18D4, 10 Btnt 1132, Tieaty with the 
ail-xissippi Chtppowa Febiuaiy 22, 18BB, 10 Stat 1166 
"*lieat> of Jiuip 9 186B with Walla Wallas Cayu<ies, and UmaUUa 
Tubes 12 Stat 94B , Tieaty of Jraii 25, 186B, with Indlius in middle Ole 
«m 12 Btat 963 Tieaty of Time 0, 185C, with Yakaman 12 St it 961 
Ohcilj of June 11, 186B, with Ne* Porcos, 12 fetit 957, Tioaty of Toly 

16 18B5 with Blalheada, otc , 12 Stat 976 , Ticalj of July 81 1865, with 
Ottiwne and Chlppiwab, 11 Btat 821, Treaty ol Vngust 2, 1865, with 
PhippewaH 11 Btat 88 i 

ic Mendawokanton ond Wahpakootn Banda ol Sloni, Tieaty of June 
19 , 1868 , 12 Btnt 1091 , bioBeelon and Wihpaton Binda of Sioux, Tienty 
ol Tune 19 1868, 12 Btat 1037 , Winnebago Tieaty of Apul 16 , 1860 , 12 
fetal 1101 , Swan Crock Cluppewas and Chnatian Indiana, Treaty of 
July 16 , 1860 , 12 Stat 1106 , fenia, and Fovcb, Treaty of October 1 , 1860 , 
IB Stat 407 Kanbae Indiana, Tieity of Octobei 6 , 1860 , 12 Stat 1111 , 
Uelawaies Tioaty ol May 30 , 1860 , 12 Btat 1129 
"oiloweypi seveial tientiea of allotment weie negotiated dniing this 
ppiiod Tieaty ol Maich 18 , 1862 , with Kaneas Indlanb, 12 Slat 1221 , 
meaty of June 24 1882 , with Ottawaa 12 Stat 1237 , Tieaty of June 
38 , 1883 , -with Eickapooa, 19 Stat 628 Tieaty of June 9 , 1808 , -with 
the Hea Peicp, 14 Stat 047 Tieaty ot October 14 , 1864 , with tha 
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will 11 111 tlu suinmol oJ If/iJ, tho Simiv nt llu AIi'Mssippi pni 
ti( ip itid 111 1 liLiK'nl unsuifi'ssliil npiiMnK .itiinM llii whins"" 
Wliilo 111) tll.^t^ iiot,i>Udti(iiis wilt lUciuiitid with thp Siou\ 
of Ih.it St itr, llio ClnyiKiwas wen < illpil to a spues of tipily 
toiiiicils 111 IStii iiid Ibhl IlLie thin sij>ii itiiips win spiuicd 
to tieaties iiiovidiiii; loi lomm.il md .illoliiieiit ot 1 uid in 
spvpi ilty 

III till Fii Wpst till TTiiitcd Htilis siiifwiltd in inikiiife 
f lull IPS ,it Foil Biidfiti Bo\ Eldii ■“ iiid Tiiilhi Villev ' in 
Ihp Utah Teiiitoij and it Enin Valky in Hit Nm ida Teiii 
toi\ Willi the Shoshoiiots, at Lapw ii in IheTpiiilon ot Wish 
iiiiston with the Ne/ Peice, ’ it Cosiieios m the Uoloi.ido Ti i 
iitoiy with the Ul ills, ■■ ‘ uid it Kl imatli I^kc in Oiegon with 
Hit Hamath Iiidiins' The last inpiitioiipil wpip iitgntiitiiit, 
with thP United St.itPS foi the lust tiini md Aitiilt h nt the 
iKieempiit signed In llicin iiKliided Hip \iii hioid slipnl ilioii 
then lieing nisei ted in in iiiy Ueatits Hut 

^ ’ Thei will sulimit to iiid ohn illliws uidiign 

latioiis which the Uiiilcd States may piesuihe loi llii'ii 
Roi ei niiient iiid conduct 

I POST CIVIL WAR TREATIES 1865-71 

The yeais immediately attpi the dose ot the Ciiil AVai weie 
tilled with Indi in coiuicils iiid contpicncos Usually these p u 
leys iisnlled in llic suonue tioatios iii wliidi mulnal pledges 
oi amity aud tucud^hlp woic pionuiieut and fiiqiiint 
In Octobei ot I860 the Cheiomip md Aiapalio/" tlu Apache, 
ChPieiine, and Aiapahu, ' the Com.iiiihe lud Kiow i"' mel with 
Aimv olfaccis banboiii md naiiiin and signed tieiitic'b piom 
ismg that peace would hcicaftei ho m uni luied A few days 
Intel eight tiiheb of Sioux at Foit Sully made the same 
piomiso *• 


Elamaths 16 Slat 707 Id iildiUun, in tmccttiPDl anuiulatoiy of the 
Tieaty of Octobci 8 185<1 1" fatal 1111 was pnloied into with the 
Eaneas Indiaus, ITieaty of Uiiob 1> 1Sb2 12 fatat 1221 Also see 
LImptei 8 sec 11 

c«Seymoui StOiy of tho But Man (1029) 208-287 
ouTiealy of Match It 1883, with Ohippiwi of the Mississippi and 
llu Pilluir and Lake WiniliiKoshish Piiids 12 fatal 1240, Tieaty of 
Oitohei 2 1861, with Hid Lake and rcniblna BiiuU of Chippewi lo 
Stal 067, Ticutv of Apiil 12 1864, with Bed Liki md Pomhlut Binds 
of ( hippewii H Stvt 089, Tieati of Miy 7 1804, with Chippewa of 
till Mlssiaulppi and the Pillatoi and Wiiinehatobhlsh Bands 13 fatat 
698, Titntj of Octobei 18 1864 with Chippewa of Saginaw, Swan 
1 leok, and B1 ick Blvei 14 Btat 687 
ruTioaty ot July 2, 18(>8, with Eubtiin Bands ot Shosbonee Indlane 
IS fatal ess 

I "Tieaty of July 80 1868, with Noilhwoblcin Bands of faboshonee 
Indiana 13 Stat 608 

"“Tiealy of Octobei 12 1863, with fahoehone Ooship Banda, 18 
Slat 681 

D a Tieaty of OclobPi 1, 1868 with Wcbtcin Bands of Sboelionee In 
dlanb, 18 Stat 689 Ait 6 ot the tieaty lecitia 


United , 

awTi^ I 


The aaid bands agiee that wheneyer the Freaidcnl of 
States shall deom ft expedient for them to abandon tt 
life whuh they now lead and become heidsmen 1 

fntioiu ho Is hoicby anthoilaid lo make such risen 

a he may detm nctesbiij wilhm the conntiy above 
also hpieby 


Art 6 of the tieaty with tho Shoshone Ooship Bands (see fn B21, 
supra) la slmllai 

“""Treaty of Tune 9, 1863 with the Ner Poice, 14 Stat 647 
"•‘Tieaty ot Octobei 7, 1868, with Tabegnoche Band of Btahs 18 
Stat 678 

■w Treaty of Octobei 14, 1S(>4 with Klamalh and Hoadoc lubes j 
and Yahooekin Band of Bn^ Indiana 16 Stat 707 
•"Tieaty of Oetobci 14, 180B, 14 Stal 708 
• 'Treaty of Octobei 17, 1866, 14 Stal 713 
•"s Treaty of October 18, 1866, 14 Stat 717 

•-• Two Kettles Band of Sioux Indiana Treaty of Octobm 19, 1865, 14 
Stat 728, Blackfeet Band of Slonx, Treaty of Octobei 19, 1866 14 


ImniGduilcii afUi the* iloso ot w.u, commissioiiois lepii- 
SLiitiiig the Picsident ot the Unit eel Slates, aiipoiicd among the 
Flu Cnili/eil Tutus Sonic oL llu sc Indians had been openly 
sjjuiuthi'lu with the ii'hel t inse, oven eutciiug into tieaties with 
llu (’imlcdciai} This iition w.is scivicl upon hy Ihc coinmiv 
sioiipis as dll indication ol dislojall> , and d liciti negotiated m 
1%C with Hie Oieuks, Oliciokius, Uhcutdws Uhiikdsaws, Osagi 
Si uiiiuiles, Seme, IS, {shawiue, md Qiiipiw liihis opens wuth 
till sliteiiieiit Hut the Iiidi nis by tlipii dejection li.id beconu 
Inbli lo i loitcitiiie ot dl Ihc guaidnlees wliuh the United 
btilis had picviously niddi to lliem^“ 

While Hus tiedty wis iieici 1 itiheil, the piiniiple aimciunced 
niidoublcdl} coloicd subsi que nt iiegotidlioiis nul is 1 c flee ted ui 
the liedlics ot ISlifl with the faeuimoles, "■ Choel.iws and Uhieka 
saws," (licks, “ md Cheiiikees ‘ These igiei ments pioiido, 
inioiic olhei things, tin Hic sniicudei ol a considoi able iioition 
oi tlu teiiitoiy CKciiiiud hy thi Indiaus, they ph dge peace, gen 
nil luiiiesti, tlu ibolitioii ot slaaeiv, md llu issiuauio of tml 
and pioiieilT lights to fi caul men, md acknowledge ilaigeimas- 
uie of eontiol by the Fedei il Goseiiimcul 01 ei the ittaus ot the 
tubes 

The summci of IfaOT found the Plains still m the gup of the 
810 UT Wai Moieoiei, tho (liciemu inrt Aiaiialio, the Comnii- 
tlic lud Kiowa had lonied the liiUigeients, caitying ho&lUitics 
oMi a wide aiea 

The Iiuli .111 Peace Uonunission,*' coiniHised of iiyihans and 
Aimy oiheeis appointed ‘‘to miestigate tlu lanse of the wai 
and to aitaugc foi iieiee,’’*' was siitcesbful iii pint At 
Mcdieiuc Lodge Cieck ni Kansas, the Kiowi, Comauche, and 
Apathe , " 921(1 tho Aiapaho and Cheyenne ““ piomised peace, the 
abaiidoumeiit of the eh iso, md the pm suit ol the habits of 
ciuli/ed li\mg 

In the summt i ot 1869, many Sioux, togethei with a fccatteimg 
of Cheyenne aud Aiapaho waiuois, lonewed hostiUhefe, which 
w ( le teiminated by the ti eaty of Api il 29, 1868 A month latei 
the flows*" and the Noitheiu Aiapnho and Cheyenne'** put an 
end to hostihties lu two agieemenis couelmled May 7, 3868, and 


SUI 727. 'bans Wo Baud of Sioux Tit it y of Octubei 20 tSet 14 
Htat 731, Oiikpalipah Bind of Sioux, Titity of Octobei 20 1865 
14 Stxt 739, Tonktonal Band ol Slonx Treaty ot Octobei 20 1865, 
J4 Stat 736, Upper Tanktoniu Band of faloux Ticiity of Octobei 28, 
1865 14 Stat 743, O’Qallaln Band of Blunx Tieaty of October 28 1865 
14 Stxt 747, Lower Biule Band of faioux, Tieat} of October 14, 1865, 
t4 fatat 699 

The peace oslihllbhed hy tlieac agiecmciita woe. x fleeting one Wai 
rontlnued with tho faionx xivo foi i biicC mteiiuptiun tor 2 jexis 
Hici latter 

•>• Kumey, op citjP 157 

“Tioxty of Maich 21, 1806, 14 Stat 763 

•"Tieaty of^iU 28, 1366, 14 Btat 769 

•“Tiottty of June 14. 1868, 14 Stat 785 

"“Tiexty of July 10, 1868, 14 Stxt 799 

u Bxtabh&bed by Act of July 20, 1867, 13 Sta,t 17 

••■Bepoit of the Commlxaionei of Indian Affaiis, 1868, p 4 

•"Tieaty of Otlobti 21, 1607, 16 Stxt 081 Tieatj of October 21, 

1967 n Stat 639 

« Tieaty of Octobei 28, 1887, 16 Stat 698 

•w Tieaty of Apiil 29 1868, 16 Btat 636 By the Sioux tieaty, the 
United States agiecd that for every 80 chUdren (of tho said Sioux tube 
who cxn he induced 01 campellcd to attend achool) 1 bemse should he 
piovided and a teachei compotent to teach the elementary branches 
of oui English education should be furnished (Quioh Srar r Leupp, 
210 XT B 50. 80 (1908) ) 

•"•Tieaty of May 7, 1888, 16 Stat 649 (Jonstrued In Dx^sr y VntteS 
States, 184 IT B 240 (1896) , Vmted States y Powers, 805 U S 327, 629 
(1989) 

•"Treaty of May 10, 1868, 15 Stat 666 


IVDJAN TUiiATlBb 



lH.Lonie sifiiiifriuis io t>t im.ipc 'rhc‘<t wcie Uie last 

tio ilios 111 uIl by llu Dniti (1 Slates iMtli Indi in tubes 



iiiieBj triiL. 12 ui/ no, m (iwi) 

M'lioiti I>t lulv 1 IfibS IG f'tit t7B Constuied in ITatfcnesB V 
Hiiar 08 XT S m (1S7S) Waih'.y PwitedStub#, 16in S 207 (1890), 
iind It'njtf V Ract //oMc lt)3 XT S '>04 (1806) 

111 liHi/td JSfnfis > BhOBlioiie Tiibi of IxdiuiiB dOt U H 111 (1088) 
il niih li<ld tliil llii> iwhi of (111 SlioHhom TiiIh. hi the liiiUs set apart 
fill il iiiKlii Ihi tieili Ilf Tuly > IMliH with tin Uiiltiil St.ites, mdudid 
till iiiiiiiiil mid tiiiilki risomtis ot Ihi leseii itlon , and tli( lalup of 
tills! mis piiiiHilv iiitludiil ill hXiDK Uii amount ot lompensitlon duo 
toi HU mil'll of fill I iiids as w IS I ikon bv the TJiilted Stitea 
r'llieati ot Vngiisf H 1868, 15 St it OOi 


SECTION 5 THE END OP TREATY-MAKING 


'Jilt nh.iiiiiiife tult of sptlltmtnl iii the vt us l-ulUniing tlif 
(lost ot lliP t'lMl Wai disiiilleil tlu Inliet tli.it it would eiei bo 
liiissililt to siimaKi the liidnns fioin (lie whites ind thus giio 
tliom an oiiiioilniiUi to woiK, out then siliatioii .ilone Assimi 
Intioii, llotiiifiit md Litianisbii) Ikh ime llu watchwoids of 
Indian idnimisii.ition ' ind att uKs on tin in.ikini? of lietilus 
Bi(n in 

Tilt ti iminitioii 111 (lit tu it\ in iking iiiiiod w,is intsafitdbv 
sitluni li of tlie Ad ot Much 2n, ISfiT" wliitU iiimuUd 

liid all l.iws illimiiii! Iln Picsidciit, the SocielaiT of 
tin liiliiloi, 01 tlu foiiiiuissioiKi of Indiin ifl<ins to 
tntei into (u Hits iMlli am Indi in liilies ai« htiebi ii 
]) lied, ind no osiaiisi shill lieieittei be me lined tn 
iimolmtniR u tieiti with iiu liidiiii tube until .in nniio 
liuition iiilhoii/iuf, such iMieiisi shall Ik* flisl iiukIi bi 

law 

Tins iiioMsioii uiaiked Hit niimiiifi opiiosition of the Hoiisi ol 
Rerneseiitatlies to the in idml e\<liision of (hat House ftom 
(oiitiol mei Iiidi.iii attaiis The iiiniisioii iii iiuestum w.is ii 
lie lied a few months lati i bul the House cmitimied its stmrele 
against the Indun tieiti si stem Sclimeikelnei uoniuitk the 
incidents of that stingBli in llust toiiiis 

While the Indkiii Pe.ue ( ’oniinission siumrted in end 
uig the Indian miis, the tie.ities iieKotiilMl hi it ind i.ili 
b«l by the Senate weip not .itceiitibla to rht House ot 
Hepiesentitiies \ the Senite alone Mtihed the tie ities, 
the House h.id no opiioi tniiitv ot eMnossnij; ils oiiinion 
Kg.iKling them until the ippiopiiatioii hill loi the hstal 
leii 187(1, milking iiipiopiiations foi (aiiiiiig out the 
(ii'iiliGs tiiine iKfoK 11 loi ippioial dmiiig the thud 
session ot Ihe Foitieth (’oiigiess The items pioiiding 
funds foi tulhlling the 1 leatios w eie Inseited bi the Senate, 
bill the House lefiised to agiee lo them, and the nession 
espncrl on M iir h 4, 1S69, w itliont aiiv nppiopiiahons bebig 
nmde foi the Indian Olhee toi the hsi d leai beginnuig Tnli 
1 When the flist session ot the Pmtvflist I’ongiess 
conieued in Mnich, 1869, a bill was passed by (he House 
111 the same foim as nt the pi ei ions session The Senate 
pi oraptlv imended it to mclude the sums needed to eaiiy 
out the tieities negotiated bi the Peace (knniniaaion 
The Houie Again lefnsed to agiee but i compiomiae was 

‘‘‘See CTiapter 2, aeo 2 foi exeeipts fiom commiasioiieia iipoita ad 
locallng teimluatlon of the tieatj aystem 

•“/finJ 

“UB St it 7, 9 Aho see 4ct of Apul 10, 1809, 5 18 Stat 18, 40 

The lltat annual lepoit of the Boaid of Indian Commissionen submitted 
late in 1869, and the annnol lepoxt of tbe Commivioner of Indian ASam 
for the some jeai reimmmGnded 1he abolition of the lieaty aystein ot 
dealing with the tribes Kinney, A Continent txMit — A ClTillastion Won 
(1937), pp 148, 159, 160 

“»Act of July 20, 1867, 16 Stat 18 


luially icaehed by which theie was voted m addition to 
the iisnil .ippiopikitions a lump sum of two million dol- 
l.iis “to eiiihle the Picsident to inalntam peace among 
ind with the iniiims tubes, bauds, and paities ot Indiins, 
and to piomote ciiili7ilion among said Indians, bung 
them, wlieie pineticahle, upon icseiv itions, iclicio thou 
nefcssities, ind tncoui ige then cffoits it self siippoit" 
(16 Sl,i( l.,401 

Tin House also msisfed on the iiisoKiou of n section 
luoilding ‘‘Th,i( nihhiiig in this id ( out lined, oi in any 
ot till pioiisioiis thPieol shall bo so (onstiiied as to lati 
ti Ol ippioie am tiealv made w'llb am tubes, bands oi 
paities oi Indi lUs siine the twentieth rt iv ot Tidj, 1867” 
This w is lallui 1 lemnkalile piece of logislitioii in that 
while it did not ibiog.ito the tiealies, it withheld its ap- 
pioiiil ilthongli tlu tK.illcs had ilieirti been foininlly 
latiiied ind piod luiied II liad no leg il effect, but meielv 
iviote into the act the feeling ot the House ot nopioseula- 
liics Vt the m\t session ol (’ongU'ss a siimlai section 
was added to the Inclinn apinoiui.ition ict foi the fiscal 
ie.li 1971, with (hi ndditioiial pioiisioii (hat nothing in 
the .lit shoiildiUiiy nppioie, oi disifllun any ticity made 
since Tnli dO, 1887, ‘ oi ifliun oi dis.ithiiii iny of the pow 
CIS ot the Byointiie niid Senate oiei the subject ” The 
tiiUic section, howeiei, w is inadveifcnlli mnittefl in the 
eiuoUnieiit ot the bill and w.is not lounally enacted mifil 
(he passage of the appiopiintion ict toi the fiscal yeai 
1872 (16 Wat h, ITO) 

Piolwbh one of the leasons toi the letnsal of the House 
to .igiee to the tioaty piousions was its distiust of the .id- 
imnistiatum of the Otliec of Inchaii Attaii9, foi it was 
dining the deliite on this bill that (loncial (hifield made 
Ins scathing indictment of th.it OfiBic -r * < (Pp 

66-58) 

Dtiootifinuam ( of making, IStl — ^Wheu the ap- 

piopilation bill foi the fiscal leai 1871 came up m the 
second session of tlie Forty flzst Oongiess the fight of 
the pieylous yeai w is lenewed, the Senate insisting on 
appiopinitions foi c.iuymg out the new tieaties and the 
House lefu'ing to giaul any funds foi that puipose As 
the end ol the session appioached it appealed as it the 
bill would fail entuely, but aftei the President had called 
the attention of Congieas to the necessity of makmg the 
appiopiiations, the two houses finally leconciled then 
d&eiences 

The sliong fight made by the House and e\piessioTis 
ol many mcmbeis of the Senate nmde it evident that the 
tieaty system had leached its end, and the Indian appio- 
piiition aer toi the hscal ye^i 18732, .approved on Maich 3, 
1871 (10 Wat L, 566), conhiincd the following danse, 
tacked on to a sentence making an nppiopriation foi the 
Tankton Indians ‘Piomdcd, Th,it heieaftei no Indian 
nation oi tube wuthin the teuitoiy of the Umted States 
shall be acknowledged oi iccogniied as an independent 
nation, tube, oi powoi with whom the United States may 
conbact by tieaty Provided fwtJiet, That nothing heiein 



JNUIVJM iGHJiKMKNTb 


67 


lOllt.llU((l sli<ill I)(> UJIlstl 110(1 (o iin llllllto OI lllllMlI IliG 

olilij^ itKiu ut <ni\ (iLilv Ilou i (iLoi (> la-nliilh iiicUlv iiicl 
latited with iii-\ sndi Inch iii uitioii in dilic' (I* "ife 

“ Srliiiiuktbiti Ofhu nl liidiin 411 ins l‘)2T pp Idol IliKli 

i IbTl 10 Slal 044 0(i<i U S 1,2079 J'l 1 S ( 71 Sii ilso llic si iti 
mentor IniniLi ('(immissniiui of Imiun \ttuis B'iniH.is V Milkii, who 
wrote In 1874 

In 1971 howPiPi 111! insiilLiu, ol (uiisciiins stiiii|.ni and thi 
growiDK 1enloiih\ ot tin lions, ol Ripnsintilnrs towiidH tin 
piLiofcitiiL — iiingstid In th, bi mil, — nl dLli iimiiini, lucnnmc 


lion mill tin, {vpuilirc, ill aiiistiinis ot Indian light and title 
mid ol (oiuiiiitliiii, the CiutPri Stilis liiddintulh to mciinnij 
olilihillous linnUd onli In its own discietioii toi wrlinh On House 
should IM hound lo lunki piioisinn wilhout in<iaii\ kd to the 
idiiption illii s,v(iil s(\(i( 11 nil inn mill stiikgks ol the 
dpdniiitloii * • U'P 11-12) Hint ‘liii<ntt<i no Indian 

nation oi tillit nitliiii thr teiiiton of tin I^nitid .States slitll he 
Iikiifiwlcd.,td OI Ii(0„iii/id IS in Indcpcndtnl notion lull, oi 
mti with whom llip TTiiitid Stalls mu louIik t 1)\ ticitj ’ 


powti 
(P 9 


I Walk! 1 


i( Indiiii Qucslion 1871) 


Followini, tins pnucliii, lit i tnni,trssioniiI cominillip w is appoint! d to 
propnii i (ompilitioii ol luitiis still in Iokl ktt ot JIiiili 1, 1874, 
17 St It -Vi 


SECTION 6 INDIAN AGREEMENTS 


riit siibslaiico ot tie.iM linking \t is disliiitd, ImwoMi, lo ton 
liiiiic foi iiuiii (liudiU's Foi in sulist.init i tie Hi m is hi igiti 
iiient tictwct'ii tlic FtiUial (kii oiiiiiK nl and in liidiin liibt 
And so loiiK as tlio Kedtial OoiLiiinHnt ind Iht liilits coiitniiu 
to hate (.oniinon dealings oic.isioiis toi tBittniwils iie likulv 
to leciii Thus the iieiiod of Iiidi in laud Lessioiis w is niaiktd 
lit the “agieementb" lliiough which such cessions wen made''* 
These aifieemeiils difloied lioui lonnal tienhts otilT m Ih it they 
weie latihed hi both housis ol Coiigiess iiistiiid ot bi the Biuate 
alone Likt tieaties, these agiiciucnts cm be moddied, eic 


“Such agit, meats au (Templified hj the Act ol Apiil 29, 1874, with 
the ntea 18 Stat 26 Act of Jiil} 10 1S82 with thi. Ciows 22 blal 
111, Act ot March 1, 1901 with thi t luiokns 41 Stat 849 The pio 
piiety ot letiklition dependent upon Indian consent wne qneationed 
foi a tlmt but nppiiciitly donhta win sit it list, iiid the piurtiu 
ot 1, tiblatiiik on the basis nl Indiiii consint bpcnm solidlt i stnblltihed 
8,1 O F Canfleld, Legil I’osition ot the Indl-in (1981) 16 Am L Rev 
21 ill 

» ‘ Thus m Diol V Vnitii Btutin 208 IT S 440 390 (1008) the bti 
piimi Couit upheld the eonstltutionallti ol i piohiintlon igaiiwt Intro 
duction of liquot into uitain eided lands winch w is puntiilned in on 
abieemrnt ot 1809 with the N(r Pern rube is 'n eahd neulution 
based upon the lieitv nuikiub iiowd ot the Uuitid Slates lud upon 
thi powoi of CongicMS to icgulate eoniairitp with those luduine ’ 

Rvpn the woidiak ot atatutes pioyldiag for the aegotiatioii nl okioe 
meats sometimes dibcluses theh klnahi,i wnth tieaties Poi cvimplc 
the Act of May 1, 1876 16 Stat 41 4" proildes tot th< paiimnt of i com 
mlbBlon “to treat with the Siout luditna fot the> relinyuialiiucnt of the 
Black Hills eonntty In Dakota Temton 
“The Supreme Couit In the case of Vmiid Btatis v Simmofe Watton, 
200 D S 417, 428 (1037), kaid 

* * • ‘That Coneress had flip powei lo elinnkP fin tpima 

ol thp aktipmeiit and authoiiae this, puimPnls u woll istab 
Imhed ♦ ♦ *" Lone Molt V jjitchLOCh 197 U b 063, 

064-6b7 

The kttorney Genual has said 26 Op A G 340, 347 (1007) 

Ceitainly if as him la on oHpu Kliudgpd CoiigiebS 
— 4, _ 4,1,1, o iinliou lOliinPhe 


may ibiofcnti a found tuat^^wUl^H aovorei( 


I’eaae 180 D S 681 Uoinei t VnUed Ltatu, 143 
US. 078 Fona Tut Tina v I nited atatri 140 U 8, 706, 
La Aina Siloei Jf»“ ■■ ■"’« tt c .mns 


In tonsidering whethex it baa been supoiaeded by n geneial law an 
agreement hne been accorded the aame status as a special law Jfailm 
T Letoallen, 276 U S 98, 67 (1928) Accord Longeit v Latiofoia, 
276 U 8 69 (1028) 


i.pt tliil iibhls <11 Iiid bv I iiiMiii, till ihUiiiiiiit iiil» tlldl 
e iniiot boiiniMiied"' in letii i iiif. In siu b iii ikiiiineiit lusllti 
Viiii Div.iiilii Slid ‘ 

Bui il Is said (bat the lel oi lOtlJ ( oule'inxilati d dial lliei 
alone sliunld iieeive alUitmiiits and lie (lie p iitieijiants 
111 the disliibntiuii of the leniaiinng 1 mils, and ilso ol the 
tniids, ol the tube No doubt sutb wls lliu puipoit ot die 
let But tliiit, in out opinion, did not contei upon them 
1111 lested light such is would disable Cougioss fioni 
(hcieaftei makint piovlsion toi idmittiug newly boin 
miuibeis of (he tube lo the allotuieiit and distribution 
The dlOicnlti widi the apiielhiiits eonlentioii is that it 
tie Its the att ot 1902 as a contiact, when “it is only an 
act ot Congiess and lan have no gieatei elfect’ OTioo- 
het liitciiiiaiiittiti t'usd, 204 U S 7b, Od Jt was but an 
exeitiou of the administiatlie eonliol of the Uuyeiument 
oyci the tubal pioiieily of ti ib<il Indians, and was subject 
to elMugc by (’oiigiess at riiiy tinu befoie it wis oaiiied 
into eftcct and while the tubil lel itions continued 
Htephena 1 Ohiiolir Nation 17111 S 44B 188, OhetoKea 
Nation V HitchcocJ 187 TT S 294, Wullau i Adami, 
201 n 8 416, 42d (P b48 ) 

Legislation based upon Indian lonseut dues not tome to an end 
with the dost of the peiiod of Indian land cessions iiid the stop- 
page ot Indian land losses in J934 Foi in (hit leii yeai (he 
iiudeilimg assniuijtiaii ot the liealy peiiod that the Fedeial 
<4oi eminent’s lelations with tho Indian tubes should rest upon 
A bisis ot mutual consent was giyen now lilc m the mechanism 
ot fedcitiUy appioied tilb.il constitntious .uid tuballj appioved 
fedeinl chattels estAbhshed by thi Act of June 18, 10d4" Thus, 
while the loim of tieati making no longei obtiins, the tact that 
liidiui tubes ate goicxncd pumuiily on a basts established by 
common agieeineut icmains, ind is likcli to leinain so long as 
the Indian tubes miiintaiu then existence and the Fedeial Got- 
ciument maintains Lhe> tiaditional deiuoci itic taith that all 
OuveiumeuI denies its lust powcis jiom the iniiseiil of (he 
governed 


»-*OhoateY Tiopp, 224 U S 666,671 (1012) 

anchitts ^ Fialin, 224 U 8 640, 648 (1912), quoted with appiovsl 
In Bammr v Biadg, 236 U S 441, 460 (1014) 

48 Stat 884 26 U 8 C 461, rt aeq chscussed in Chapter 4, sec 10 



Chapter 4 

FEDERAL INDIAN LEGISLATION 
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'Whitt- letUi il Inrliau Up;isI<itioii liiiuib the basic mateiial of 
ill the ‘'iibstaiiliip chaptcii tliil lollow, it mny ctiie a ustfnl 
piiipost to iiKscnt at tins iioint i biiU. iMuoiiiiua ol tlie inoic 
nniKiit mt (■enci il statntts iii llic hiUl tint have tHini eiiatlocl 
(Innna the ((«iiUnv lurt u halt Mhith thi'i book coitis Suth i 
Iianoiaini iinv toniiv ■sonit si use oi the itMinmu dti clopmoiit 
ol Indian legist itiou .mil tliiow smut- light uixiii the bisit pui 
puses lint h i\( cloimnitefl liulun legisLatuiii .it ditli icut pei lods 
111 oui liisloiy iSucli liistoiiil peisiii'itue is ol puliculai use 
ItiliK'ss. HI till held ot Iticlum law Solicltoi Miigold, in his 
mtiiidiii lion lo the Stitutoii I'ciuxiil itioii ol thi ludi in I iti 
Sunei,’ loniments on “the iiupoifanto ot the lactoi of hisloiy 
in this h(iid ol law” in the following Ittnis 

Ommg the ceiitniv and a half that this couiptl ilioii com is, 
(h< gioups of liniua/i lieiiigs with nhoni (his J iw deils line 
uiifleiaime ih iiigts in Iimih Inbits institutions, needs, iiid 
ispn it ions tu giuatci than the tlnnges that scpuiati 
liiiiu 0111 OMii igi the iiges toi nhnh ^uimin ibi, Moses 
latuigiis, 01 Jnslim, in legislated Tile scoped Into i len 
nny and a hall, one may iniil changes m social, iwlitlcil, 
luirt iiioijciti u hitioiis wliifli siutcli inw niine than Uiiilv 
< entuiies ot EnioxiOiUi cii diaation Tlie toughness ol law 
which keeps it fiom chinging as lapidly os social condi 
tions change in oni national life is, of conise, much moie 
Simons wheie the late of social change is twenty times as 
1 ipid Thns, if the liws governing Indian iRaus aie 
uewed «is lauyeis goneially view CMStmg law, without 

‘US Dept ut the Inteiioi Office of the Solicitor btalutoiv Oompll i 
turn of tbi IiuUm Lav anrrer V Compendium of Fediral Laws and 
Tioaties Relating to Indians, edited Iit Fdlx S Cohon, Chief Indian Law 
Snivel mth a Foia-Kord by Nsthin R Haigold Sollutoi, Bepaitmcnt of 
iht. Inteiini (1040), 40 sob, 


tefcicuec lo the vaiying Limes in whicli puliculai piovi 
sioiis weic eimited, the body ot the liw thus viewed is a 
uivstityiug colli ctiuu ot mcousislinu 11 s ,iml anachionisms 
To icvogmae the difteicut dates at which vaiious piovi- 
sioHs wi'ie inicted is the hist sleii towiiids uidii and 
siuily in this held 

Not ouh IS It imiHiilaut to locogiii/o the temiioiil 
"clepth” of exist mg Icgishitlon, it is also imiioitiiit to 
ippieciati the past exist eiiit ot legislition which has, 
tcchmcalli, ce ised to ei.ist Foi theie is a iciy ical souse 
m whuh It can be sud that no pioiisioii ot law is eiei 
completely wiped out This is piitunlaily tiuo in the 
hold ol Indian liw At men sessiun ol Iho Siipiomo 
Couit theie aiise eases in which the i ilidity ot a piesout 
(I urn deiMUKls upon the iiuostnm \Vh it was the law on 
such md such a point in some eaitn i peiiod' Laws long 
ioptal(-*d haic sen id to cieati legil lights which ciiduio 
and winch can tie nndeislood only liv lefcience to tho 
leiiealod legislition Thus in seeking a louiplele ansviti 
lo \ iiious ipu stums ot Indian 1 iw, out hiids that he can- 
not lest with a folli>ttlon ot law's ‘still iii toice,” tint must 
(onstautli leiiu to legislation that his been lepoalcd, 
amended, oi snpciseded 
Let this sene at tlie same time is an ipologv loi intlnclnie in 
this woik a Chioniclo ot Indian legislation and as an explanation 
of the ludimenLuv thaiaclei oi this chiouicle To .imilj/e the 
legal pioblems raised by each ol tho statutes noted is, aflei all, 
the mam task of the lest of the liook Foi oni piesont puiposes 
it ijufflees simply to note what legislative pioblems in the field 
of Indian law haic beeu faced m each diirule ot om national 



»On the IntuipiilHliun ot TuiUiin siaiates see Cliaplei 8, sic 01 


SECTION 1 THE BEGINNINGS 1789 


Dniuig tho flist yeai ot the flist Ooiigioss, aud indeed m the fans “such othei mattois ' as the Piosideut of tho 

space ol some 5 weeks, there weic enacted tom statutes which United States shall assign to tho said depaitment * * ^ lel- 

established tho outlines of om Indian legislation fill many yeaiB atise to Indian attmis” We base elsewhere noted how the 
to conic Tlie flist of those was the Act of August 7, 1780,* estab authority thus confeiied was latei tiansfened to the Dcpait- 
hshing the Depaitment of Wai, whicih piovided th.it that De inent ot the luteiioi * 'While the diys haio long passed when 
iwitnient should handle, m addition to Its piimaiy milltaiy af- oui militaiy lelntions with the Indian tubes weie the most 


Stat 4S 


See Chapter 2, 


IB, and Cbaptei 8, cec 10A(8) 



LEGISLATION PROM 17<)0 To 1799 


imixutanl aspect ol liidicUi allalis to llu» PuUial Go\eiuinent, 
the fM)Ls of atliuimstiitUL toiitiol fstnidishrd undPi Hip Art 
of AnAiist 7, 17S') still pi iv a laigp iwit iii Iiidi in law 

Thi second st ilnie letening to Indi lus enacted In Hie new 
(’(m^icss pioiided loi Hie ^(l^olnl^cut of Uie Noilbwost Teiii 
toiv and 111 etlect leenuted, with iiiinoi .iinendmenls, thcNoitti 
west Oidiii UUP of 37S7 contaiiiinR the followins aiticle on Indian 
iftuis 

Am 1 ' The ntuiost good taitli sb,iU ilwdvt> be 

ohseiied towiids the ludnns theu laud and piopeity 
shall uotei bo taken iiom Hum without then consent , and 
in then inopeit\, lights, and libeitv they noiei 4iaU be 
luiaded 01 distill bid, unless in just and lawful wais au- 
thoii/ed by ('ougiess, but liws founded in iiwlice and 
hnmnnitj hhall fioni time to tune be made, toi pieientmg 
wiougs being done to them, and loi pieseiiing peaee and 
fiiendsbip with them 

This lepieseuled the flist ol many nieasnies by wbleb Con 
giess, 111 adnimisteimg the goieinment of the teiiitoiies, legls 
lited oiei ludiiu afl.iiis with “pleuaiy” authoiity Coiigio'is 
legislated loi the teuitoiies with the same latitude that the 
stites eii Idl'd legislation to goieiii human eoiiduct wilbm state 
iHiuiidaiies * 

The st.itute de ding with the Noithwcst Teuitoiy was lollowed 
by statutes establisliuig toiiitoiial oi state goieinments for 
states idmitted to the Union aftoi the adoption of the Consti 
tut Min 111 these 8" states weie located neaily all the Induns 
with whom the fedenl law on Indian nflaiis now deals Heie 


°Acl uf August 7, 1780, 1 Sta.t 00 Foi s diacusaion of lolonial deal 
mgs with the Indians conreinlng land see Chaptei 11, sec 0 
L Chaptei 0, sec 0 
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lieiliips IS om cine to Hu tieqiii tit use ot the roiiiept of “iile 
iiaij iKiwci ’ listed in Hu Pitleial (loieiinni'iit oiei Indian 
iHaiis 

Thelhiid ad ol Coiigicss ilialiug with Iiiiluii all.iiis was the 
Actot Angnsl dO, 1789, whiih .ippiiniiiatid i sum not e\ci'ediiig 
IJO.OOO to doll ly ‘the ixpoiise of uogoti itiug and ticatliig with 
the Inclim liilnis’ iiid pioMdiil lot the uppointmeiil ol lom 
luissioneis to miiiige siiih ni gotiatioiis and tic itii'S 'Lhis stat 
ute thus inaiks the begiiinnig ot i mode of deiling with Indian 
iHdiis Hiat was to iim.iiii the piimai} inuili oL ginciiimeiital 
ictiiin HI this field foi imuy deeidcs Id comi " 

The touilli and hist of the st itiitis en letcd hy Uoiigiess it its 
hist session which dc ilt with Imlinii aitaiis w is Hie Act ol Sep 
tcmbei 11, 1789,’ which spec died s il iiics to he paid to the “supei 
iiitenileut ol Iiidiiii altaiis in the uuitheiu depiitnieiit, ’ i posi- 
tion held cj, offtpia by thu guieinoi of the westoiii lemtuiy 

NotewoiUiy is the fict that of the fiist 18 statutes eiiaeted hv 
the hist Congiess ot the United States loui dealt piunaiili oi 
paitiully with lucliin offTiis In these foui statutes we bncl 
the essential admimsti.itue machuieiy lot dealing with Indi.m 
nffaiis established, and its expenses pioi ided foi And we find 
foul impoitant souiees of fedoial anthoiiti ui dealing with In 
chan matteis invoked The powei to make wu (and, piesuraably, 
peico) the iwwei to goyciu toiiitoiies, the powei to niokp 
tieatles, and the powei to sjiend money 


«i Slat Si 
' See Chiptci 8 
•1 StU 6T 

"Also see Chapter 5, sec 1 


SECTION 2 LEGISLATION PROM 1790 TO 1799 


Tho fust ict oi Cougiesh siKicihcally defining substantiye 
lights and duties in the field of Indian ifiaiiB was the Act of 
Tilly 22, 1700,“ significantly tilled, ‘An Act to icgulate tiade and 
Intel com sc with the Indian tubes” The significance of the 
title becomes eleai when one notes that the icl deals not only 
with the conduct ol licensed tiadeis, but also with the sale of 
Tiidnu lands, the commission of ciimes and bespasses against 
Iiidmub and the pi oceduie foi punishmg white men committing 
offenses againsl luclnins It seems fm! to mfei that the legis 
latois who adopted this statute theieby gave a piactical and 
eniitemporaneous coubliuction to the clause of the Fedeial Oon 
slitulion which gives to Congiess 

^ the powei to legulate commeice ‘ * with 

the Indian tubes * ‘ “ 

The Act of July 22, 1790, contained seven sections The first 
thiee piovided that bade oi inleicouise with the Indian tubes 
shonld be limited to peisons licensed by the Pedeial Govein- 
inent, that such licenses might be levokod for violations of 
legululions goyeining such tiade, piesciibed by the Piesident, 
and that persons badmg without licenses should forfeit all 
iiieichandise m theu possession 
Section 4 declaied 

* * * That no sole of lands made by any Indians, 
Ol any nation oi tilbe of Indians within the United States, 
shall be valid to any peison oi peisons, oi to any state, 
whether having the light of pro empbon to such lands 
01 not, unless the some shrill be made and dtdy executed 
at some public beaty, held undei the nuthoiity of the 
Umted States “ 


“0 88, 1 Stat 187 

' Art 1 set 8, cl 8 Also see Chaplei B, sec 3 
« See Chaptei 10, sec 1 
“ See Chaptei 15, sec 18C 


Sections S and 6 dealt with ciimcs and bespasaes com- 
mitted by non-Indinns against Indians within ‘‘any town, 
se'ltlcmeut oi teuitoiy bolougmg to any nation oi lube of 
Indians ' i i » Sn(.h ofteiidcis woie to be subject to the 
same punishment to which they would be subject if Uie offenses 
had been eoinmiMed against a uou-Iiiilmn within the juiisdic- 
tlon of the stale oi distiiet liom which tlie oftendei came, and 
the pioceduie applicable lu cases inyolMug oiimes against the 
United Stales was made .ipphcable to such ofliendeis ” 

The bull section dcclaicd that the act should "be in foiee 
fot the leim of two yeais, and liom thence to the end of the 
I next session ol Congiess, and no longei " 

It may he noted thrit each of the subbtanhve piovisions of the 
flibt Indian tiade and Intel couise act fulfilled some oblign- 
luii assumed by the United Stales in beatiea with yaiious 
Indian bihea In its flist beaty with an Indian bibe, the 
Tieaty ot Heptembei 17, 1778, with the Dolawaie Nalion,“ 
the United Slates had undei taken to pioyldc foi tho nccommo 
da bon ot the Delawnies — 

^ a weU-iegulnted hade, undei the conduct of an 
intelligent, candid agent, with an adequate sallery, one 
moie infinenced by the love ot his countiy, and a constant 
attention to the dubes of his depaitment by promoUng 
the common intoiesl, than the simstei pniposes of con- 
yeitmg and binding all the dubes of his office to bis 
private emolument ’ * (Ait D ) 

Sunilai nndeiUdongs, piovidmg foi congiessional action in the 
legulabon of tradeis, bad been undei taken in vaiious other 


“ See Cbaplfi 18 '■ee 6 
"TStat 18 
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bv 17‘M» but b« on loiicliiileit with most of the 
tubes then wiibin the luiinul uies oi the tJmteii Stites*" 

Swtuiii 4 luiiifiiiK 1 111(1 sales to the United Stotts, also suii 
lilcineiit( (1 iii(i\ isioiis (oiilaiiUHl in i iiions tieaties “ 

Thi iiiousions Mitli uteieiiu to the iiumshinentof noiiliidi.ins 
((miimltiiipr (luius III ticsiiasscs \Mtluii the teiiitoiy of Uu In 
(hail tiilxs liliwisi c, lined out oIiIik itioiis which had heen 
assmiied is laih is Siiittnibu 17, 1776, in the tiealA ot that 
iliii witli tb(' Dll i\\ lU'Nitioii,” iiioiidiiij, toi fan and impaitial 
tmls (It ollomiLis .isaiiist Indians, 

* The modi ot siith Inals to bi heieiltui h\ed bv 

the wis( mill ot Ibe TTiiited fslites in Congicss iissemhlod, 
with till issist iiKP of siiili diinitics ot the Del.iw ne in 
lion, is mat hi ainioniled to act in lontLil with them in 
tdjiistiiii' this lunttei to then uiutnil liking 
'siiiiilii pioMsioii, inomising iiiniishnient of white ottomleis ns 
i siibslitute loi othii melhoils ot udioss cmiilovod hv Induii 
tiibis htid hem nicliiiled iii iiiatliiullv all the tieaties which 
wcif in font nliin the hist Inill in tiade and niteuoiiise att 
was adoyteil " 

The tniegoiiiK inaUsis oi statutes is tnlflUinents ol tualv 
obligations would iiiohabh aiiph cqu,illv to t'lih ot the laid 
Iiidi 01 ti idt ind mteicoiusc ,uts ciiluiin itiiig in (he poiinanont 
Act ot June Kl, l&ll ‘ 

Uesiiite the iiintiun ot Cougicss in iniking the hist Indian 
tiaiU ind iiitciLOUisi ait i tcmpoiau measuio, the substance 
of eaih ot tin ininisions luntanuHl lu this ut lemnnis Itw to 
this tla\ 

3Iiui)i amindmcMils wiie made m the linguige ol those piovi 
sKiiis bv the sicniid Iiultan ti nlc and niteicmiise act, that of 
Miiiih 1, t7'M This III also uiliodticed a nnmbei ol new 
pioMSions wliiih have loi Ihe most iiait found then wav into 
e\istmg law V piohibilion against sittlemeiit on Indian hinds 
and aiithmiti to the Piesideiil to lemuie suih setllcis aie con 
t.uned m sec tion 6 ot this act Moctiun 6 deals w ith hoi sc thioios 
and hoibo tiadeis Kectlun 7 piohibits employees in Indian 
affiaiis fiom lining ‘an\ intoiest oi lonccin in am tiadc with 


'So, titieli fl of Crciity ot NoTtmbM 28, 1786, with tlio Chcio 
keeq 7 btal 18, 20, Ait 8 of 'Luaty of Juiiuuiy 8, 1780 with the Choc 
taw Nation 7 Stal 21 22 , Ait S of Ticnty of Tanmuj 10 178b with the 
Ohtiknsaws 7 fUnt 24 AB Ait 7 of Treat! ot Januaiy 0, 1780 with 
the Wianaot, Delaware Ottawa Chippewa Fattaw nttlnia ind 8ac 
Nitionb 7 htit 28 -10 Sec Cbaptei 8 hcc dB(2) 

■“Alt 4 of 7 icily of Januaiy 0 1780 with the W'landols “md otherb 
had piovidid 

* ‘ -* Blit the said nations oi eithi i ol them, shall not lie 

at title it\ to Sill 111 dIsiiOM' of tlie some oi am pait theieof to 
anj soviicigii powu isccpt the Unitid States noi to thi subjects 
III citlrius of iinj othii soscieien pawn, noi to the auliyccts oi 
citizens of thi United States 

The rolliiwing tiiattes lont lined spetilic guniantces against settlement 
on Indian lands hi utiaons of the United Stales Art 7 ot Tceati of 
Januaiy 21 1786 with the Winndul Delawaie Chlppawa and Ottawa 
Nations 7 &tat lb, 17 Alt 5 of Tientj of Noiembci -8, 178B, with 
the ChPiokees 7 Htnt 18 19 , Ait 4 of Ticaty of Tauuniy 8, 1786 with 
the Choctaw Nation 7 St it 21 22, Ait I of Trent} of Januaiy 10 1780, 
with the Chickasawa, 7 bint 24 25 Ait 7 of Tieaty of Januaiy 31, 
1780 with the Shawanoe Nation 7 Stat 20 27 Otliei tienties piovidod 
geneinllj fni the protection ol Indian lands 
>'Ait 4, 7 htnt IJ, 14 
"I See tieadea cited In fns 17 md 18, tupio 
»4 Stat 729 See Chaptei 8, sec 3 
‘ 1 Stat 8N) 


till Iiuliiiis” Scclitm ') pim libs fill llip imulshing of vdiious 
giiiHls iiid sciMcc-. Iiilbc Tiidiin tubes Section 13 specifies that 
Iiidi Ills within till 1111 isdictioii ot any of the induidiial states 
sli ill not hi snb’ccl to ti ide lestiutious 

This act, like the piemhiis act w.is cleclaied a tcmpoiaiv 
lucMsiue ‘ 

The Act ol Mu 10 170li const itutes the thud iii i seiies of 
tilde iiiil iiili'Kiiiiisi lets tteiiiiilh It lolliiws the 170? act 
with niiiioi iniidilii iliiins It idtls a detiiled dehuition ot Iiidisu 
ciniiilu “ It adds a piohihitiun against the dm mg ot livestock 
oil Iiuliiii liiids It leciimes passiKuls foi pcisoiis tiaielluig 
into the liidi in comitiv ’ 

The 17'jfi ut coni lined, toi the hist time, a piovision (sei 14) 
loi Iht pimishmeiil ot am Indian bcloiigiug to i lube m araitv 
with the Uiillid Stttes who shall cioss mtd an> state oi teiutoiy 
end thin (> uinimil inv oiii ol lauoiis listed oltciiscs * Iiitheflist 
iiislaiiie ixqilu at 1(111 toi ‘sntislaction” was to bo made to the 
nation in tiilie to which the Iiidnni ofleiidii belonged, if such 
applii itioii pimed tiuitless, allii t leasonable wilting pciiod 
fixed at 16 months, the Piesidenl ot the Umltd States was au 
tboived to lake such nu isiues as might lit piopei to obtain 
satistactioii toi the iiiimj In the nuaiitiuie, Ihe mjnied paitv 
wis gnaianteed ‘an evenliul indeminhc ition" it he letialned 
tiom “attempting to obtain pm.tte satisfiction oi letenge 
> » . >' ipjjig ,m]j iiieasuie ol lediess which the Piesi- 

(lenl was iiithoii/ed to tike uurtei this ii ( was the withholding 
ot .inimities fine to Ihe tube m tiuestion 

The foiulh iiid 1 ist of the teuipoi ii i Jndi in tiadc and intei- 
comse .uts was the Act ot Maiih ?, 17^)9 " This act made onlt 
inmoi ch uig(‘s m Ibe luoiisions ot the nOfl ict 

Apait fiom the toui tempoian Indiin litidc tnd intcicxmibo 
acts passed dining the decade tiom 1700 to 170'), the only statute 
of siMHial impoitmce w is the Act of 4pul 18, 1786,'“^ which 
estalilishod Qoveinmeiil tiadiug houses with the Indiana, undei 
the contiol of the Piesideiit of the United States AVhile the 
institution of the Gmeinmeut liaduig house was abolished In 
1822,' some of tlie pioviuous designed to assme the honesty of 
employees of these establishments hive been earned over into 
the law which now govtius Indian Son ice employees " Contiol 
of the Gmeinmont tiadmg houses became the most impoitant 
fidmmislinllve function of the Fcdeial Qoveinmeul in the field 
of Indian attaus, and when the Govciumeiit liadmg houses weie 
finally abolished it was only natuial that the supoiiutendeiit of 
Indnm tiade m chaige of these establishments became the fust 
head ot the Bmenii of Indian .kffalis** 


"bu, Chaptei 2, 'lec 3B 
“Sec 17, 1 Stat 929, 882 
1 btsl 400 

•bee 1 bee Clieplai 1, lec 8 
' bee 2 8ce Cbaptci 15, sec 10 

"•See 8 Bee Chaptei 9 see i\(D) , Chaptei 8 set 10A(8) 

“Bic Chaptei 18 sec 4 
••C 46, 1 blat 743 
11 btat 462 

’ Act ot May 0, 1822, 8 Btst 678 

“See Act of Apill IH 179b, Btc 3, 1 Stat 452 followed In Act ol June 
80 1884, bet 14 4 Stat 786, 798, H b ^ 2078, 27 U 8 C 68 And aee 
Chapter 2, aec SB 
“bee Chapter 2, tec lA 
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SECTION 3 LEGISLATION FROM 1800 TO 1809 


TTh most miiKiit.iiil le^isl itioii mactoil Courihss duiiUK Ihi 
fust (Uc.ifU ot tho miK'litiiUi ((utuij \\ ts tht pi iiiuiiiiil ti iile 
mil iiilcicomsi. ait ot Wndi 30, 1802 Tin tom toniiwi iij 
Imlian ti iili aud niton oiiiso acts uloplwl ni 1700, 17‘J3, 1706, 
111(1 1701) had, b\ a iiiotHss ot tnil and iiioi, iiiaikud out the 
111 nil outliiiLs ot iLileial Indian liw, and the Ait ot 1802 inide 
teu siibstaiili il ihaiiges iii iiduciiig to imuiii meiit toiiii till pio 
Msiolis oJ the Act ot Much 3, 1700 “ The oiilj sigmhuiut addi- 
tion in iile hj the 1802 a< I iiipe iis in section 21 ol that fti t, whiili 
dcils with till liiiiioi iituhleiii in these tcims 

* ' That till Piesldint ot the Ouitcd Stites be au 
tbuiizcd to take suih uicisuies, liom time to time, is to 
him may apiieii expedient to pieieiit oi icstiiiui the lend 
ing Ol (list iibii ting ot spnitnous liqiiois among ill oi niiy 
ot the Slid Indian tiibis, ani thing heieni i out lined to 
the conti 11 V tbcicHit not withstanding 
The ciicnmstancos iiudei which this pioiision, uigert bj i iiions 
Indian chiets, w.is iccommerided bi Piesident Jctteisoii and en- 
acted by CkiiiRiess lie elsewheie noted ' 

Aput fiiim the iK-iuninent Indian tiade and iiiteiionise icl, 
two Icgislatne enactments diuiug the decade fiom 1800 to 1809 
deseive notice Both of them imposcnl upon the Indiiu Sen ice 
inaiks ut Its imhtaiv oiigiu tihuh eiiduied toi mine than a 
lentuiy 

The hist ot these statutes tv is the Act ot T inuaiy 17, 1800, 
entitlid "Au Act toi the iiiiseiiation nt poici iiith the Indian 
tubes” This act was ippaiently designed to pieieiil the 
Eiiiopean belli{,eiiiits of that time tiuiii ineilniR the Indivu 
tulles on oni westoiii iiontiei to attacks agimst the Omled 
States The hist section of this act pioyidos 

* I * That if any citizen oi othei peisou lesidiiig 
within the United States, oi the leiiitoiy theieot, shall 
send any talk, speech, message oi Icttci to any Indian 
n ition, tribe, oi thief, with au intent to pioduce a con- 
ti ayention 01 infiaction of iiiy tieatj oi othei law of the 
United States, oi to distuib the peace and tianiiuilUty of 
the United States, he shall foifeit a eum not exceeding two 
thonsiud dollais, and be unpii&oned not exceeding two 
ye iis 

Attei a lung and iheekeied cnreci, this pioiision ot law " wan 
lepiMled In the Ael ot May 21, 1014 “ 


' 2 Slat 180 

" 0 40, 1 btat 748 fice see 2, supi a 
bie Ctaaptei IT, see 1 
■» 2 8tat 0 

«Thp proylslon In question was luiuipoiated in the Act of June 80 
1Si4 SPC Id 4 btat 720, 781 ind bpcnme B b k 2111 and 26 U S C 
171 

«48 Stilt 787 Sti 26U S C A 171 (Supp) 


Mirtiiiu 2 (it this 1(1 pii'siiilipd iHinllips loi the caining oi 
rIeliMiiiiR (if missigis ot the iliii iilii pitsiubed In scitiou 1 
‘tool tiom nn liidi in iiatiim tidK,oi (hid ’ " 

The thud sedioii ol this ad ‘ dealt with sdlitmus (ouespoiid 
pure with toieigii iiitioiis lespictnig fiidiaii iflaiis, and also 
(outTiiicd the iullowiiiR laiigiiiRi whiili, (oiisideied ipail fioiii 
lh( (ueiiiiislaii((‘s of its iiiai liiuiit iiiiixised socie limits uiioii 
eiiliiisui ol till Indian Si mu 

- f ■ Ol in CISC un (iti/eii oi olliei iieisou shall 
iliemate oi itliiiipt to alienate the loiihdeuei ol the In 
(Inns lioni thi ^(niinmiiit ot the United Stalls, m iioiii 
ms sitih pn sou Ol iiei sous is ui, oi mu In ciuiiloMd ind 
eiitinstid In the ITisidiiit oJ tlu IlmtPd SI lies, as i loui 
iiiissioiipi ot ( oiiiimssioiiei s, ,igi>iit oi agents, in iiiy t ip ic 
ity whaletei, loi f.irililatiiig oi pie>seunit, a tiiendli 
iiitucouise with the Indians, oi foi maniRiiiR the con 
teiiis ot the Uintid Stiles with them hi shall foiteit a 
sum not cxieediiiR one Uioiisaiid doll.iis, iiid be iinpiis 
oiicd not exceeding twelic months 
Aiiothci statute eiiai led In I’mifeK'ss ilimng this decade which 
left a milk uixin the ludi iii Semce foi mam yeais was the Act 
ol May 13, 1800,“ wliuh piouded foi the isstuinco of latious out 
ot aiun piodsions to Indians Msitiug tlu mililaiy posts of the 
United States Thw is the hist coiigiission il statute sniipoitlng 
the SI stem ol iiidniiiiR ix iie In puiiig liihiitc which chnnctei 
i/ed Inili in Benue polio loi mum >iais^' 

The s,ime stitiile likiwisi ptoMdid loi lepiMiig to Indian 
delegates the expense ot then iisits to ■\Vaslniigti)ii * 

Diiiiiig the decade tiom 1800 to 1809, theie w-as no fiiitliei In 
dian legisLitiuu of gciieial aud poimancut sigui&oance Appio 
pnalion acts, ads extending Indian tiadiuR house legislation, 
legislation foi the establishing of luw states and temtoiles, 
nieasiues toi ixeinting tieats pioyisions, and Uivs doaliug with 
the disimsition of lands acauued fiom the Indians by tieaty 
mike up the bulk of the legislation enacted duiing this decade 
m the field of Indian altaiis 


" bee 2. Ineoipoiated in Act ot Tuno 30 1814 soc 14 4 btil 72«», 731, 
B b k 2112, 2T O b r 172, KIH ilid bj Vet ot Muj 21 1034, 48 btlt 
7S7 

< Incoipoiabd in Aet of June 30 1831, sec 16 4 Slat 720 781, H B 
i 2111, 26 U b C 173 lopeiUa by Aet ol May 21, 10 il, 48 Btat 787 
On re(»nl uses of this statntP, pnoi to its iipeal, ^ee Chaptei 8 
sec 10A(2) 

«C 68 2 Btat 86 incoipoiatod lu Aet of June 30, 1834, see 36, 4 
Btat 786, 7i8 E b | 2110, 26 U b C 141 
“ScoCbaptii 2, BPC 2C, Chaptii 12, secs 1 4 
* See 2 


SECTION 4. LEGISLATION FROM 1810 TO 1819 


Congiessioual legislation on ludian nffaiib m the decade fiom 
1810 to 1810 continues the trendt. noted in the pieeeding decade 
Two bto lutes ol special signiflcanee deseii'e to be noted 
Thu Act of Maich 3, 1817," estibhshed foi the flist time a 
system of ciimiiial Justice npphealilo to Indians ns well as to 
non Indians within the Indian counliy The act pioyided that 
Indians oi othei poibons committing offenses within the Indian 
couuUy should be subject to the same punishment that would 
be applicable if the offense had been committed in any place 
undei the exclusive jniisdiction of the Umted States Fedeial 
conils weie given luiisdiction to tiy such cases The statute 


contained au iinpoitaut pioyiso (sec 2), safegnniding the ciuni 
nal luiisdiction of the Indian tubes 

* * * nothing m this act shall be so constiued as to 
•iffect any tieaty now m toico between tbe United States 
and any Indian nation, oi to extend to any offence com- 
mitted by one ludi in against onothei, withm any Indian 
bonndaiy 

The pioyiso, as well as the mam piovision of the statute, hav e 
fomid then way, with some modiflctitions, into existmg law " 


« S«6 26 TT B C 217, 218 Note howevei, that the hlstoilcal notes to 
these sections In the U B Code and the U S Code Annotated foil to 
show then actual origin Foi fuithoi dtsmiaaion of the elgiilfliumce 
of these sections, see Cbaplei 6, sec 1 , Chaptei 7, sec 0 , ClhnptPi 18, 
secs 8, 4 


-C 02, 8 Btat 888 
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V stiond lUiiiml ml stllutt' idoptwl diuiug tins dncade Wis tiie ' 
All <»t Miiih : isin cntilli'il ‘Vn Act makuig punisioii foi 
Ihi mill/ il 1011 ol till' I 111 I 1.111 tiilics cidjonmif, tlie tiontin 

sottli im ids ’ 

Hw (ion 1 ol this lit, whiili is law to tins day," pioMdi's 

I ThitliJi llu' iimiioso id inoMdnig igiinsl the 
tnilliei (licliiip ind liii.il (Ttiiictiini ot the Indiiii tubes, 
idjoiiiiiit, the lioiiliii settUmiiits iit the Umtc'd Ht.itis, 
mil loi iidiudncinK ,)niont> them the hihits nnd nts ol 
iiiili/.ilioii (he PiL'sident oi the United SI lies shall hi, 
mil hi IS 111 leh^ .uilhuii/iil, in eiiiv easi' whole ho shill 


«c SI 1 St It 510 

I“li s ^ J071 20 IT S r J7l 


judge impioi emciil 111 the h ibits lud condition ol such 
Indiiiis inactii able, mil th.it the* meins ot instiuetioii 
cm 1)1 iiihoducirt with then oivii consent, to implov 
f ipible pi lions oi good uioi il chaiactei, to mstiuet them 
111 tlie modi ol igiiiiUlmi suited to then sdnation , and 
loi (eichiiit, Iheii chililicii in leading, wiitniR, <uid aiith 
iiielic, mil pciloiunng siiili othci dulns is may be cu 
liiiiiiil auoidiiig to such iiistiiictious and inles as the 
Piesiilent 111 iv gm and piesciibe lot the leRulatuiii ot 
then loniliift, 111 (he disc huge ol then duties 
SertumA 111 this u( estalilisheil a peiiii meiit annual appiopin 
tioiiol 1i10,()(K)lin ( 11 1 j mg out tin piOMsions ol section 1™ 


™ficc Clnplci 12 sfi 2 lot 1 fliscTisinm of (hi u-rf made ot these 
appiopiiifions 


SECTION 5 LEGISLATION FROM 1820 TO 1829 


the Act ot Mai 0, 18J2, ' the United Slites (lading houses 
Milh (hi linh III ti iliis weu aholishiil On the sune dai 1 law 
was inactfd spccilymg the conditions undei which licensed 
Iuih .111 ti ideis weie to opointe The ict imposed laiions con 
lUUous mion the ictiiities ot iKinsiil litidcis and coiifeiicd 
bioul lulUoun oiei such liadeih upon ailmimsti itiie ofliculs 
Tlie mt also piouded (sic J) loi the legulai settleminl ol 
n< counts ol Indian igiiits aectioii 4 of this ait cstibhshed a 
mle, wliitli IS still liw, which 111 itsiiiisint tode (oim declues 


0 i Slat 1)70 

BActofMnj h 1SJ2, c 19, 1 Stit 082 


III til lulls about the light ol piiiijoity m which an 
liidi lu inai he 1 jiaitv on one side, and i white peisoii 
on the othei, the bnideu ot pioot shall icsl uiion the 
white peison, wIiouoMi the Indian shall make nut ,1 pie 
simipliiiti ol title 111 hnnscll liom the tnl ol miMOiis 
imssessioii 01 owiieisliip''" 

Apait tiom the foiegiung giiieiil act'- tusities ind legist ilinii 
piouding tin tin eiilmi ( nil nt ol (if it\ jiioiisions contnmed to 
iipiesiiil the mam glowing iMiint ol Indi m l.iw 


n>r, ir S C I'll dcinid tiom lit of Juno 10 18S4, sec 22 4 But 
729, T<1,B S S 2120 


SECTION 6 LEGISLATION FROM 1830 TO 1839 


The decade ot the 1880 s Is maikisl bj fi\e sintutes ot gic it 
impoilmce, the Act of May 28, 1830, goyoiiung Indian lemoi il 
the Act of Tuly <), 1832, estiblislniig the iiost oi Commissioiiei 
of liidi in klf ills, the Inch, in Tiado and luloicouise Act of June 
90, 3S34 the ict of the sime date inovidmg foi the oigiiiwa 
hon ol the Depaitracnt ot luclun Altaiis, and the Act ot Tmn 
iiy 0, 1837, legiilalmg the disposiUoti made of piocecds ot ceded 
Indmii lands 

The hist of these acts" established in gonei<il toims the iiohcy, 
which h.id theielofoic been woikecl out in seseial specific cises," 
of evchanging ledeial liuds west of tho Mississippi toi other 
Imds then hidil b\ ludim tubes The act pioiidcd that such 
eMhmgos should be inluntaij, that imjmenl should bo made 
(0 iiicln icluals ioi impioiements lelinqmshed, and that amiable 
gu 11 mties ibcmld be given to the Indians as to the peimauent 
chaiaelei ol tho new homes to which they weic migiating 
llirtiou 9 ]]iovided 

' • Tliat m tho making ot any sncli exchauge 01 

oschanges, it shall and may be lawful foi the Piesideiit 
solemnly (o nssnie the tube 01 nation with which the 
esebange is made, that Oio United Stiles will foievei 
secuie and guoinnty to them, and then hens 01 sne- 
cessoib, (ho couutiT so exchanged with them, and if 
(hey piefei it, that the United States will canse a patent 
01 giant to be made and p-v.ee nled to them loi the same 
PtoDidiA ahiuj/% That such lands shall leveit to the 
Umted States, if the Indmns become os.tmct, 01 abandon 
the same 

Sections 6 and 7 defmed the admiinstiatiye rathoiity of the 
Piesident and the duty of piotection owmg to migiating tubes 
in the following teims 

Seo 6 » * That It shall and may be lawful for 

the Piesident to cause such tilbe 01 nation to be piotected. 


•1 Act of May 28, 1830, 4 Stal 411 Secs 7 ana 8 wore later Inooi- 
poiatcd tn B S t 2114 25 U S C 174 
‘ See (Umptor 2, aec 2A , Chapter 8, see 4B 


It tlicii now U'sidtnec, igaiust all iiiteuuptiou 01 distuih 
nice 1 10 m <mv othoi ttilio in nation ol Indnns, in liom 
any othei poison 01 poisons wha level 
Si.c 7 * ' aint It shall iiid may he lawful foi 

(he I'losidcnt to h ive Ibc sinic siipei mtendenee ind laii 
iiTCi my tube 01 nation 111 the coimtiy to which they may 
iimoyc, as coiitcmiilated bj Ibis « t, that he is now nnthoi 
i/id (oliayo oyoi them nt then piosmil pi iros ot lesidence 
Pioinilcil, Tint nothing in this act contained shall be con 
stilled IS lulhoii/iug 01 rtiieoting the yiolntiou of any 
oMsting tieaty between the Unit tel St itcs and any of the 
Indian tubes'* 

The Act ot Tuly 9, 1832," entitled “An Act to pioyide foi the 
ipiKiintmeut ol a commissionei of Indian ^vlhiiis, md tin othei 
purposes,’’ lepiesouts the hist legislitiye authoii/atioii foi the 
post ot Oomiiiissionei ot Indian Alfaii s Its sigiuflcnucG In the 
deyelopmciit ol Indian .idmmisliation has been discussed else 
wheio “ 

Section 1 ol tins nct“ winch is still invoked as a basis foi 
the adinuusUative anthoiity ol tho Oommissionei of Indian 
Aflaiis, dedal cd 

' ' Tliat the Piesnlcnt sliall apiximt, by and vyith 

the idvire and consent ot the Senate, a commissionei of 
Indian ifTuis, who shall, imdei the ducction of the Sec 
letny of Wai, and .igieenbly to such legnlations is the 
Piesident may, tiom tmie to lime, piescube, haye the di- 
lectiou nnd mningement ol all Indian nfCaiis, ind of all 
matleis lusiiig out of ludlan lelnlions, and sIiiU leeeive 
i silaiy of thiee thonsand dollais pei mnum 

Othei soctioiib of (he act dealt wnth the apixiintment of cleike 
to the ofllie of the Conumssionoi of Inthau AfCaiis, tho supervi 
Sion of accounts by the Commissionei, and the diseontinuance of 


"R B J 2114, 26 U S C 174 
“■C 174, 4 Stit 564 
" See Onptei 2, see IB 

'»E B liy 482^09, 26 U S C 1-2 Soo Chnptei 6, sec 8 
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the '.exiice'. ol ^luch dgouN suliafeeuts, mteipiileis 
iiifl merhnmc',, is mij tieui tuiic to lime become iiimcccssuv, ui 
consequence ui the cmiti<iU(m ol the Indixns, oi otliii e iiiscs”''” 
— ail iHumiintiiig eomiucnt ii\ uyou the nn.i ot i iipeinniirnce 
which ei i n then siii i ouucled the tic.itimuit ol the Indian piiiblem 
Iiiclucled in this .ict wis a geneu il pinhibifion igiiiist the iii 
liodnction ot udent ■'puits inlo the Indiiu coimli> “ uhieh is 
pait ot tile 1 m to ibis d.ij 

Tune 3(1, ]3!4, is peihips the most siguilit iiit dule> in the Ins 
toiy of Indian legislitiiin On this diy Ihtie weie enacted 
(wo compiohcnsne stitutos which, in laigt put, loim the 
t ibiic ol 0111 1 iw on Iiidi in altaiis to this diy Ot these two 
statute^ one si luds is the final irt iii i sims ot ids ‘ to icgnlate 
tilde iiid mteicoiiise witli the Indiin tube's”" The othei, 
■ liinoM d on the simedii, iseiititled An Ai t to pioi iile loi the 
uigam/atiou of the depiitinciiL ot Iiidiiu Affiiis"“ The two 
statutes"' weie deilt with in a single iiiioit ot the IIousc Com 
imttce on Indian Alfaiis,"^ which contains an illuminating 
inilvsis ol (he cutuo It'gislitiie situitioii with inspect to In 
diau ilfuis 

The rtiffleiilties and the geneial objectives in teims of which 
I his leaislation ol 1.S34 w is di itted uc suggested in the tol 
lowing statiments ot the Committee leport 

Tlip committee aie aw lie ot the mtiinsie difficulties ot 
I lie snbject— of 11101 ichng a system ot laws and of admiit- 
istiatiou, simple and economical, ind, at the same time, 
efficient and lilieial — that shall be suited to the vaiious 
conditions ind lelitioiis ot those foi whose biiuhl 
it IS intended and that shill, with a duo legaid to the 
lights ol mil own citizens, meet the jnsi eipectatioiis 
ot the couiitii in the lullihncnt ol its piopei iiid assumed 
obligations to the Indnn tubes Yet, so minilestly de 
loctivo and inadequate is oiii pieseut sastem, that an 
iniinediate levision seems to be uuiieiiouslj demanded 
Whflt IS now pioposed is oul\ an appioxuuatiou to a 
pciti ct system Much is uecossaiily loft foi the pieseiit to 
lOxpcutiae disci ebon, and still moie to futuie legisla 
tion" 

The Indians, lot whose piotection these laws aie pio 
posed, consist of muneious tubes, scatteied ovei an 
iminuuse extont of coimtiy, of ditCeient longuiges, and 
pai taking ol all the foims of society m the piogressiou 
fiom the savage to on appi oaamation to the civilized 
With the Guugaaul ti ibes we have tieaties, imposing duties 
ot a mixed chaiactei, lecogmsing them in some soit as 
dependent tribes, and yet obligituig ouistlaes to piotect 
them, even against domestic stiite, ind uccessaiily letain 
lug the powei so to do With olhci tubes we haae geneial 
tiealies of amity, and with a cousidoiahle numbei we 
have no ticaties whatevei To most of the tubes witb 
whom we hive tiealies, we have stipulated to pay annui- 
ties ui vaiious foiniB The annexed tables (A, B, I, J, E, 
Ij) exhibit a condensed view ot these lelations, and will 
assist in dctoimmuig the natuie lucl extent of the legis- 
lation necessaiy foi the Indiui Depaitmcnt These, 
though a part of the cousidciatiou ot the cessions of land, 
are intended to piomole then impiovement and uviliza- 
tlon, and which may now be consideied ns the leiOing 
piinciple of this blanch of our legislation" 

The Indian Tiacle and Inteicouise Act ot 1834 followed m 
many i aspects the sunilni act of Maich 30, 1802,“ and mcoi- 
poiated piovisions of othci acts which base nlieids been noted" 


"See 6, B S { 2073. 2B TJ S C 66 

« &ec 4, R S { 2189, 2B XT S C 341 Bee Chaptei 17, sec 3 fn SB 
“ 4 Stat 729 
"4 Stat 78B 

“Hus lepoit alio dealt with a thud proposed bill, idatmg to the 
liiliea of the piopoeed “westoin teuitoiy,” which was ne\ei enaited 
«H Kept No 474, 28d Cong, Is. sens (May 20 1884) 

“JSitf, p 1 
O' Ibid, V 2 

“ 2 Btat 139 See sec ■>, aiipi a 
“ Bee fns 38, 46, Bl, Bvpta 


B\ lib lust section it substituted a geiiei il definition of Indian 
luimlii loi the chhintioii bi motes and lioiniils that had been 
(oiiliiiiia 111 the* 1802 acl and th it li id heionie laigclj obsolete 
as i usiilt ot ill its cessions " 

boctiuiis 2 to n id the act deal with liiinswl ti idcis and impose 
a mole detailed ssstem ot coiitiol osei such liadeis than had 
hi'eii ))iiiioiis]\ 111 iiiKH Hiosi' loiitirils lunstitiile, ni laige 
pail, the piisint 1 iw on thi> siili)i 1 1 ii id aie else whole ana lived ' 
Till piiiiKisi III till le^-isl it ion with i isppi t to i mil i ol ot tiaileis 
IS sit Imth III the lollowuig ti'i ms iii the Iloiise Comiiiitli e 

Tilt liiihin ti idc, IS heietol oil , will milt luui to be cat- 
tied on hi hii'iised ti ideis J'lie liiili iiis do iiol meet thi 
Uailiis on equal teims, mil no doubt hiip mnili icasoii 
to loiiipliiii oi li iiitl and mipositiou Some tin thei pin 
MSiiiii siHUiis iKicssais loi then piotoctiou Heietotoii, 
It h IS lieeii iimsideiid til It even piison (wliiliMi miclit 
he his ill 11 ictei ) w is entitled to i Ineiise on oticuiig Ins 
bond it has been the souice ot muai cumpl.iml witb 
Ibuliidiaus Powti IS now gneu to leluse hteiises to iiei 
sons ot had ihiiitlei, and loi i moic geneial loasm, 
til It It would he inipiopi i to pel nut siuh pei sons to leside 
in the Indiin coniitiy and to levoke licenses loi the 
sime leasous The committee iit iwaie thit this is 
giaiiliug an extenaive xmwei to the ageiibi, mil which may 
be Uible to abuse yet, when it is lecollected that the dis 
tance tiom the Goveininent at which the tiadeis leside, 
will pieiciit i pieiioiis coiisidtition with the head ol tin 
ileiiaitmcnt, that what is iiecess<iT} to he done should be 
done piomplly , that the agents ict uudei an official le 
s)>niisibihti , (hit tliiw ate lequired to assign the leasuns 
ol tin 11 londnit to the Wat Depiituiont, that an ipiieil 
IS gi\en to the pnitv miiiii'd and th it the (hsnnss,il ot 
the agent would be the consequeiic'e oi a wiiilon act of 
injustice, the lights of tlie tiiiUis will be found as well 
spiitied aa is compatible w’lth the seem it j of the Indians 
The icpoit ot tho cumnuabioneis, appeudod to this le 
lioit, contaiiib i detiilcd statement ot the esoibitnnt piicea 
ilcmandctl hy the Indiiu liadeis Ab a leiuedy in pait, 
they itcommcnd, hist, a sulislitiitiou oi goods foi money 
in tho piymcnt of aunmties This suggestion has been 
idopted so tai as to luthoi ize it to be dono by the consent 
ot the tube In addition to tho ihieit licuelit, it will 
tmnish them with something like a standaid of the value 
at gooUb, and enable them to deal on raoie equal teima 
with the Iiidiau tiadcis * ' *’■ 

Section 0 of the net tilaxus the piioi iciiuiieiueut that all pei 
sons going into the Indiin couiitij must Ixai a p.isspmt, so as to 
make the lequupment ipplnahle only to toicigiiois ” 

Sections 7 to 12 ol the 1834 Trade and Intel com si Act leenact 
wulh mmoi modifications pioiisiuns of the 1802 Tiade and Iiitei- 
couibe Act” 

Sections 13 to 15 of the act leenact piovibiims of the Ait of 
Jaiiuaiy 17, 1800, "■ lolatmg to subversive actmtieb among ludiau 


'•Act of Tune oO 1834, 4 Stat 729 BVir a dlBcaaalau of the aignlflcanca 
ol the tsat dellnition ace Chapter I, wc 3 
■" See Chaptei 16 
'-H Kept, op oit, p 11 

™“Otliu nalionb have exUuded foielgnua fiom hade and Inteicouiae 
with the Indians within theh teiiitoiiea We liave adopted the same 
policy 11 the only ono into foi ns, oi benrflciol to the Indians Tho 
provision IS theieloie continued that no toioignei bhiH eatoi the 
Indian conntiy without a pnaepoit But it ib not deemed ooctaaniy that 
all tlie reblilcboni, ol the foimei laws a- to oui own dtueiia ghould 
he letalnpd Of them, as meie tiavelleia in or thiough the Indian 
countiv we ought not to have the aame, oi even any jealonay And ao 
ficqaenl and nacaasai} aio tho occisions of oni mtlzeue to paes into 
the Indian countiv, that ol them no pasapoits will he lequucd foi aueb 
Ohjccte buch has been the Inoomenieuce of obtataing passpoils that 
foi yean, the piosislon in the net ol 1802, reqmiing them has been a 
do id lettei If, howevei, onr dtlzeui, dealie to trade oi to lemdc In the 
Indian conntiy foi any puipoif whatevei, i license foi that paitlculai 
pmpoBO IB lequiied " n Bept , op ott , p 11 
«Bec In 85, siipio 

"2 Stat 6, diacuBBed in boo % supra See 2S XI SC 171, 172, 173 
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Lillies Oil (lie auLStimi .it illoiMiik the o^etntne iwwa to il 
moit uiuli'su ibl. iimi Iiiili ms (lie t’lmimitUL dccl lud 

To iKililil. till iiaotialioiw oi luitu's, if is ilmiica 
ilisolufc'h ill (('ss 111 that (lie i ommissioiiei s sliiinld hiiL 
poMii to fiiiilKil 01 itiiiiiii all ivliiti iKistms iiliti miv 
itteiniil to 1111 Milt (11 iiiiiMcU' tho iieBolmtioiis, .mil tlwl 
Iluv sliimlil hail It luiissiii, (111 ml ol i mililaii fmce 
Sictimi 17 ii'iniits ami imiilitiLS pioiisions oi the 1S02 Kt 
iclitiiiR to Iiidiiii dciiiod itioiis 

The lira iiiiiiit, ihomskhis ol (lit stitiitc tit il iiiiiiiuih viidi 
till iiiostnidim ot iiiines Olliii ils ol the liitliaii Deii.iilmeiit 
lie Liiniowi ml (o in ike iiiisls The litiiioi iiioliiliitioii iiio 
lisi.msol (lie islj Kt " lie Ill'll ictitl iiitl imiihiied” Tin pio 
lisioii in till All ol Al n (i, 1S22'* iil itliiy to Iiidl ill Miliit'ssiS is 
hktwise leiiiiidil (Seitioii il) 

I’loi I'.ieii'. on uiniiii il jiiiisilii dim iie thus snuiiii ii i/t d in the 
lloii'-e Ciiminittii itiiml 

In iiiiisi tint nil ot (he ili.iiitt hi oui Indmn lehitioiis, 
thi hins lel itiii., to Cl lines committed in the Iiidnu tonii 
in, mil to the tiihuiiils holme whom oltendcis aie to lit 
(Ill'll iiquiie icMsioii Bv the aet ol Til Much, 1817, (he 
iiiraiiiil liws of the Umtid St.itos wcie eitomlcd to all 
/If /son I 111 the Indiui coiiiitiy without cm opt ion, iiid by 
th.it act, ay will is thit ot 30lli M.uih 1802, thi'v luifcht he 
tiiid whticM'i ippiohendi'd It will be seen th.it we can 
not, coiisisteiilh with the iiioiisioiis ot some ot oui 
tuiitiLS, ami of the teuiloii.il .ict, extend oui tiimmal Uws 
to oftciiccs ciiuuuitted hi' oi .i? iiust Indians, ol which the 
(Uhl'S h.iic eiclusiie iiuisdiction, and it is latliei of 
couKosv (li ui ol light th it wo uiuleitake to punish ciimis 
coiumiKeil in that tciutoiy by and igimst oiii own cili 
/tiis And this piovisioii is iet.tiued piiiitiinlly on the 
giouiid th tl It m ly he unsafo to Uust to Indian liw m the 
eailv states ot then Gov einmeut It is not peicened th.it 
we can with any insUce oi piopiioty es.tond om laws to 
ofCencis committed liy Indians agunst Indiana, at any 
plane within thou own Umita 

Soti’i ilmihts hue Iieen suggested as to the constitii 
tioiialitv ot so much ot these <icts as pioyides toi die tiial 
ot otlemleis wheieyci appieheudcd without expiessing 
any opinion on tliat subieit, it is thought (hat piovisious 
moie couveiuent to .ill puties, and at the same time tiee 
fiom nil constitutional doubts, might he adopted And foi 
this end it is pioposed, foi the iolo put pone of eiLCutmg 
ihii at I, to aunex tlie Indi.in countiy to the judicial dis 
tiicts ol the ndlomnig tl'emtoiies .tnd States Thu. is 
done puuapnllj with a view to offences that aie to he 
piosecuted by indictment In all cases ol oftenees, when 
the punishment, by toiniei laws was tme oi mipiisoument, 
the impiisonineiit is now omitted, leaving the penally to 
be lecoveied in an .ictiuii ot debt, piosecuted in any dis 
tiict whole Ihe ulfondei may be found’" 

The second ot the basic 1SS4 acts was intended to deal com 
piehensnelj with tlie oigani/itiuu and fimctious of the Indian 
Dop ii tmeiil Tins pnipose is dev eloped in the spousoiing House 
Comiiiittee's leport m the toUowmg tcinis 

The piesent oigiui/abon of this dcpaitmcnt is of doubt 
ful uiigm and authoiity Its admlmstiatiun is expensive, 
mefflcient, and iiiespousible 
The committee have sought, in yam, toi any lawful au 
tliouly toi the appointment of a inajoiity oJ the agents 
niid sub.igents of Indian itf.uis now in office Foi yeais, 
usage lendcieU coloiably lawful only by lefeiencc to indi 
rett and eqmiocal legislation, has been the only sanction 
foi then appointment Om Indian lelations comineiiced 
at au eaily pcilod of the leyolutionaiy wai What was 
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iiues'.iiy to 111 dime, cithii tui diicucc oi coucili.itlou, 
\v IS done , ind being iiccess iiy, no iiiiiiiiiy seems to h ive 
bicii mide is to tlie aiithouly niidei winch it was done 
This undelmiil slate ui things continued toi ueaily twenty 
yens Tlimigh some geuei il legulations wcic enacted, 
tlir goveinniiut ot the dipnilmeiit was chiefly lett to 
Executive disci cl ion In tUi subsequent legisl.ition, wli.it 
wis, in fcict, meie usage, seims to h ive been taken as hav- 
ing iHcii est.lblishefl b> law It dots not .ippeii that the 
(tiigin ol hisloi y ot the depii (incut li.iB evil aUi icled the 
.lUendoii ol Coiigiess No lepoit ot its inves(igation is 
toiind 111 its lecoids lii .iscci tuning thi .lulUniity ol 
(lie ippointment of the olhccis in the dcpaitmeiil, the com 
mitlce hive ictinod to tlic acts ot the Goveinmint of 
which they will now piesent a biiel histoij, lud whitli, it 
IS helievcd, will Inlly sustain tin position that a mijoiity 
fit the .igeiits and sub.igenls oi Iiiduii iltiiis have been 
.ippoiiitcd without Livvful .lutlioiilv This posidou is not 
1 ikeii with i vuw to put .any pulicnlii admniisti itioii in 
lault, toi it apphes to evcij administiation toi the last 
thuty ye iis“ 

The conclusion as to Uic lack of legal luthoiity ioi yaiious 
positions .icliiiilly m iiutamid in the office of Indian Aft.iiis was 
iKiiiio out bv y detailed levicw of the legislation ot C’ongiess 
bigiuuiiig with oidminces enacted piioi to the Declaiation of 
Independence The sliUite substitutes toi tlie pitchwoik then 
toloie existing, i compieliensiv e schedule of dep u (mental officeis 
.lud miKos ill such olhcois lesponsibk to the Piesideiit of the 
United Slites ind to legulations pioumlgated by him" 

Othei sections of the I8J4 act pioviding foi the oigam/ation 
ot the dep iiliueut of Indian Alf<ms seek to lestoic and guaianlec 
tiibil lights upon which adiniriistiativc enci oachmeiits hid .ip 
paicntly been made, and to eiicoiiinge Indians to take ovei in 
mcieised nieasme of lesixmsiliihty foi the admmistiation ot 
the Indian Semcc In matteis ot annuity payments, the 1834 
let estiblisnes the pimciple that all such iiaymeuts iie to be 
made to the duets ot the icspectivc tubes oi to such othii 
lepiesentdtiyes as the tubes themsolves may ippoint In expli 
nation ot this piovisiou (sec 11), the Committee declaii'd 

In the com sc of then luycstigations, the comnuttee have 
become satisfied that much miustice has been done to the 
Indians in the payment ot then annuities The payments 
aie leqmied, by the teims of the tieaties, to be paid to 
the tube is i political body capable of acting as a nation , 
and It would seem, as a iietessaiy consequence, that the 
payments sliould be made to the constitute auUioiitics of 
the tiilH* It those .lulhoiities disliiliute the .inmnties 
thus paid with i iiaitial hand, they alone aie lespousible 
It injustice shall be done, we aie not the instiuments, 
we h.ive disclmiged om obhgatiou With what piopiietj 
can OUI Goyeinment undeitake to appoition the annuities 
among the individuals ot the lubes? And m whal manuei 
can 11 be done, with safety oi couvenionce ' It distiibuLed 
to bends of f.unilieh lu piopoiliou to tlie mimbei ot euli 
f<umly, it would lequiie an annual enmuciation, oi a 
legihtci ot the changes It paid to the individuals at theu 
lesidenccs, it wonld he tioublesomo and expensive it the 
individuals weie requned to tiavel to the agenev, to 
iceeive the pittance of then shaie, to nwny it would not 
be woilh going toi What secmity eon be giyeii against 
the fiauds of the agents > What voucheis shall he pioduce 
to account toi the paj'ments’ The pajmeut to the chiefs 
IS a mode simple and ceitain, ind the only mode that will 
lendei the annmties beneficial to the tube, by enabling 
at to apply them to the expenses of theu (Joveimnent, to 
the puipose of education, oi to some object of geiieial 
concern When distiibut^ to individuals, the amount is 
too small to he iclied on as a suppoit, yet suflunently 
laige to mduce them to foiego the laboi necesaaiy to pio 
cme then suppUea And it is found that those aie the 
most ludustuous and thufty who have no such aid 
Individual payments weie mtiodneed piobably with a 
view to induce emigiaUon, by paying those who choose to 
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ftnigi.ilc Uieii supposed sLiie oi the lunnilv ■\Vhili\ei 
lu IV li'i\e bun the iJoli(\ \vhi<h gno use to iL, neilhci 
polKV noi justice lequiies its contiiiuaiiec 

With fi viLW to iu( vent ti.iuds of niiothd kind, in letei 
cncp pimiiii'ilJi to the iimnent of goods, the PiLsideiit 
IS iiithoiized to uppoiiit an oIIilll of i ink to snpLimtcnd 
ttie pdvmeiit ot .inniutiLs This, and the piOMSion lelat 
iiiR to the piiicliast ot goods loi Ihi liidi ins mil phni 
snfticient gunuls to picMut ±i lurlulent payments 
The coniimltee hiie leason to helieM almses hne e\ 
isted in lel itioii to the supply ot goods toi pitstuts it 
the making ol tieatict, oi to tnlhl tuiti stipulations 
Those loi piLsiiits ail ,it the loss ot the GuiLinuuiit 
Those iiiidei tieily slipul itioiis aie it the loss ol tin 
Indians The goods foi piestiits hue lieen usmllv tin 
uished bv Uic Indian tiadcis, ind at .in idiinu ol tiom 
60 to 10(1 pel cent This the Goiciiiment has been oliligtd 
to snbuiit to, Ol thi ti idu will mikt. use ol his influenti 
to pievent a tieitv Should this m liituxe bt attempted 
the Goitinmeiit will non line i suflitienl lenicdv bv 
leioking the liceiisi The goods tuinished undei tie.itMs 
liaic iHfLii (baiged at (u li.it bus been lepieseuted ns a 
model ate i itej an Mdiauco ot ’’lO pei cent, and at thit 
late delii eied to Ihi' Iiidi ms It ns now iiioi idcd that the 
goods in both cases aic to lie pun based bi an agent of 
the Goieinmcnt and whcie theie is time (as iii case of 
goods puidiiserl uudei tieaties) they aie to be puichased 
on pioposils bised on pieiioiis notice™ 

The obiectn e of st ithiig the Indian Sen ice itself with Indiiiis 
wis embodied in a pioiision of section 9 of this ict leading 

And m all cases of the ippouitmonts of mteipieleis oi 
otboi poisons employ ed foi the hfiiefit ol the Indians i 
pieteieuie sh ill be gneu to peisons ot Indian descent, if 
such can be found, who aie piopeily qu.Uihed loi the o\e 
cution ol the duties ’’ 

A lelated objective was to lu achieved by the following piotisiou 
In aection 9, which it, law to this dav (except that the Seciot.iiy 
ol the Inteiioi has sneceedetd to tlie poweih of the Seeietaiy of 
Wdi) 

And wheie any ol the tubes aie, in the opmion of the 
Seciehuy of Wai, comiietent to duett the employment ot 
tlicii blacksnuths, niethimes, toaeheis, faimeis, oi othei 
peisoufc engtged foi them, the duection of such peisons 
jiuj be gnen to the piopei authoiitv of the tube* 

The puiposo belund these piovisions is illuminated by a passage 
In the Oommittce lepoit which declaies 

The education of the Indians i6 a subject of deep Inteitst 
to them and to us It is now pioposod to allow them some 
diieotiou in it, with the assent of the Piesidenl, nuclei 
tlie bupeimtendence ot the Qoveiuoi, so tai as then onnui 
ties (K) aie concerned, and that a pieieieuce should be 
given to educated youth, in all the cmplojments of which 
they aie capable, as tiadeis, inteipieteis, schoohnasleis, 
farmeis, meehames, Ac , and that the couise of their 
education should be so dii exited as to lendei them capable 
ot those employments Why educate the Indians unless 
then education can be turned to some piactical use’ and 
wby educate them even foi a practical use, and yet 
lefuse to employ them’" 

Olhei provisions of the act m question piohibit employees of 
the Indian Depailment fiom hating “any inleiest oi concern 
In any tiade with the Indians, except toi, and on account of, 
the United States ’’ " 
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PioMsioiis oi c nlici lets with U'siicrt to supplies .incl i ilions 
.lie leenicted (secs 15 and lb) The l.iflei piocisiou is a le- 
eiinctment ot section 2 of the Act ot Mat 18, 1800, .luthoiizing 
issu.iiiei ot lations to Indiins it militaij posts" 

Section J7 ceiiti tlivps icspoiisihilitj loi legulitioiis luthoiized 
bt liw ui the tollownig teiins 

Tint the Piesicleul of ilie United Stales shill be, and ho 
IS hcieht lilt Loi i/id to pieseiibe such inlcs niicl iigula- 
I urns is he in i v think hi , toi cai lying ml o ettect the t .ii i- 
ous piotisioiis ot this icl, and ol anv othci ict loliting 
to liidiau ill Ills, ,ind ten the setllcmeuL ot the accounts 
ol the Iiidim deinituiPiit 

The piupose oi this section is set loilh in the ioUotting language 
ol the GommiLlce icpoit 

The Piesidenl is aiithoiizul to mikc the uocessait icgu 
litions toi cuijing into ctlccl the seceial aits lelatiiig 
to liidi .111 attaiis 111 1SJ'), such legnlitions hniug leici- 
ciitt to the laws then in foiie, wcie icpoiled to the House 
bt Messis t'l.uk and t'.iss, conimissioiieis appointed foi 
that pm pose They apix ii to luve been di .iwu with gicat 
caie, and, with such alteiatious as the bills lepoitod 
letjune, would, in the opuiiou ol the committee, be piiqiei 
incI efflcient, and should Gie acts leixuted pass, it would 
be piopei to hive the icguktions leiioited to Goiigiess 
at the next session, when they c.in be adopted by an act 
of CongiCbS, 01 go mto oiieiatimi uiidei the geueial pioti- 
siou lefeiicd to"’ 

The fifth impoitant segment of the e\istiiig l.aw on Indian 
alfoiis that took shape uuclci legislation of Uio ISSO’s is that 
lehiting to pajuieuts m.ide to tubes, bj icison ot tteatv piOM- 
sions, by the Fedeial Goveiumeiit fioiu piococds domed fiom 
the disiiositioii ot coded Indian lauds The Act ot Jauuuy 
9, 163T,"‘ compiises thiee sections containing pioiisious of sub- 
stantive law Tlie hist sectioii'' lequues the deposit in the 
United States Tiensuij ot monejs lecoivcd tiom the sale ot 
lands coded to the United States by tieaties piotiding eitbei 
foi the Iniestment oi foi the payment of such pioceeds to the 
Indians 

Section 2 ot the act " piovides 

That dll sums that aie oi may be lequiiod to be paid, 
and all moneys that aic oi may be lequued to be in- 
\estod by saitl tieaties, aio heieby iippiopiiated in eon- 
foimity to tliem, .uid shill be diawu fiom Ihe Tieasuiy 
as olhei pnbhc moneys aie diawn theieiioui, imdei such 
instiuctious as may fiom time to tune be gi\en by the 
Piesideiit 

Section S" declaies 

That all mveslnienls of stock, that nie oi may bo le 
quiied bj said tieaties shall be made midei the duec 
tion of the Piesiilent, mid siieuil accounts of the funds 
imdei said tieaties shall be kept at the Tieasuiy, and 
statements theieof be .mually laid betoie Oongiese 

These pioviBions of law established what was foi a long time 
the basis of handlmg Indian tiib.al funds dciivcd from sales 
of ceded land As the sums mvolced inci eased yeni by yeai 
the handling of them became moie and moie impoitont as 
I pioviding the sustenance upon which the achiities of the Indian 
SeiMce weie based 
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FEDERAL INDIAN LB&IfaLATION 


SECTION 7 LEGISLATION FROM 1840 TO 1849 


Uniitig tlio (li'cido ()1 ILc liSlOs two st itiiLes weie uiadcd 
wbidi hiM iiuiii ( w (1 1 liMiii),' milk mion tidcial Iiidi.ui law 
Tlu 111 si ol till SI* w is till \(1 (li Miuli J, 1M7™ which iiiieiidcd 
in 1 lUous uspuls ilK cdiiiiiuluiisnc kgisIiUou ol Jane 30, 
lfcJ4 ° TliisL iimiiulimuts in liwli'd i liioadtning ol the Ian 
{,'11 igt ol (lit Indian liijiini Icgislat inn Mettioii 1 ol the 1817 ™ 
.iLl icli\(d tlu 1 11(1111 1 mem (liit h,id bieii csl iblisliid bv the 
iMl leitislihnii tti till dial tint miiiu>\s dm tnhis should be 
paid to tiibil (lihti'is, iiiil uillinii/tdimmuilotsuch monoys “lo 
lilt Ik Ids ol lauiilits mil otliii iiidniduils enlitleiJ lu pulici 
pifi llieitin ’ 'riii>,, 111 ilttit, siibstitiitcd Ihc* judgmeiil of fed 
(I it nliiucils liii Hut 111 liiliil {rnieiiiinunfs on the ipieslion of 
tiibil niLiiilitisluii, Ml J 11 as tin* disposition of funds was coii 
(I null d'his puisisioii n is (lie (list in a long buiiob ot statutes 
ilisij,iitd to indnidii ilw (iiliil iiuiiitity’'’ 
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Hhc sitnc ■.ecfinn ol the 18 17 ntl toulains a piohibition against 
Llio pnmtut ot aniiuilios to Indians while Ihcie is liquoi m the 
7 iLiiuty 

A second si itiite ol the IS-Mfs w huh has h id in irciijoitaut beai- 
uit upon Iiidi til admmisti ilioii is the Acl ot Maich 3, 1849,’** ts- 
1 ililislmit, ‘ a new c\.ctvilnL depaiinicut ol llie goveiumcnl ot the 
United Stiles lo he called the Dopaitmeiit ot the luteiioi , the 
head iil nlucli depailiiiciit sli ill be called (he SecieUiy oi the lu- 
leiioi Section 5 ol this act dcdaied 

Thit the Seaetiij ol the Intdioi shUl cxeicise llio su 
lienisoiv mil appellate puwtis now eseiuscd bj the Sec- 
letaiY “t Ihc W 11 Dep 11 tint lit, lU itlalimi to ill the acts 
ol the Coinnussiouei ot ludiiii Aftaiis, and shall bigii all 
iiqiiisituins toi tlu* advance m pument oi money out ot 
tliotieasiuy, on cstmutes oi accounts, subject to the siuil 
adiusliiioiit Ol coiitiol now c\Licised on similai estimates 
Ol accounts by the Second Audit oi and Si'coud Comp 
tiollM of the Tieasuiy 

This Qiaiked tlu teiniiuation ot duect Wai Depaitiucul rontiol 
ovei the liidi m pioblom 
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SECTION 8 LEGISLATION PROM 1850 TO 1859 


Thioughont the dec lUo ol Uie ItwO’s tieaties i ithei than legis 
latlou Immtil tbt gmwiug point of Indian law, and little legisla 
lion ol a giiiuial lud peiminent chat actu was eiiicted Thice 
inmoi statutoij piovisions which date fiom this peiiotl dcaeire 
note 

bee turn a of tlio Ayinoiniatiim Act of Alaich d, 1853 piohibils 
the payment to iflointvs oi agents ol sums due lo ludiina oi 
Indian tiibci and pioliibils the o\acutiye bianch ot the Oosein 
mi at fi om lecogiuAug any contiact between Indiana and theu 
ailoineys oi agents foi the piosecuhon of clnimt, against the 
Dmted States 

The Act of much 27, 1854,’" contained nn impoitanl amend 
meut of sections 20 and 2 j ot the Act of Juno 30, 1834*" which 
had the oftcct of leuioying fium the juiisdictioii ot the tedeial 
conits Induiis couimitting vaiions otteiises against nonLidi<inB 
in the Indian ooiuitij who halt "been punished by the local law 
of the tube ♦ * ♦ ” ““ 

Sections 4 and 6 ot Uiis act mnik the beginumgs of a ludimen 
tin inimual code foi the Indian countiy It coveied aiw>n"“ 
nid assault b> i wlute man against an Indian oi hv on Indian 
against a white man, with a deadly weapon ind with intent to 
kill Ol maini“ 

A Hind stfltutoiy piovision enacted in tbit, decade was section 
2 oi iht Apiiiopiiatlou Act of June 12, 1858“ This eeclaoii, 
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syinlwlu ol the giowiug coiiccntiation ot powei in the hands ol 
till* (Juniuus'iionei, dockued that thit oflnei might 

* * ' lemoie fiom any tnlwl leseivaUon any peibou 

tound thciein without anthoiity oi law, oi whose piesence 
Within the limits of the le&tivahon may, in hi& judg- 
nient, l»e deinnieDtu to the peace and weltiie ot the 
Indians ■< + ’ 

That a^iandiaenieut of powei by the admuustiativc authui 
ihes w lb fcoiod hy Congiiss cion at the time eztieme poweis 
weie being coiiteiied uimn such admimstintiie authoiitios ib 
indicated hv section 7 of (he Act ol Febituiiy 28, 1859“ luthoi- 
laing the Coninusbionei ol Indmu Al&ms, iindei the diiection 
ot the Seuetary of the Inteiioi, 

(o piepnie iiilos and icgulations foi the goveimnenl of 
the Indian seiiico, and ioi tiade and luteicouise with 
the Indian tubes and the legnlations of tlieu allaus, and 
when appioved by the Pieaident shall be submitted to the 
Congieas of the Umted States foi its appiovol PtomdM, 
Thiit such laws, lules, and legulations pioposed Shall not 
be in torce until enacted by Gongiess 
It docb not appeal that this mandate was evei executed 

The same statute which earned the foiegoiug duection also 
contained a pionsion lepealmg piioi legislation nndez which the 
United Slalcbhad undei taken to indennut} whites sutfeimg tiom 
Indian txespassea “ 

Impoitint legislation enacted dnnng this decade i elating to 
the pueblos is eisewheie discussed “ 
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SECTION 9 LEGISLATION PROM 1860 TO 1869 


'J'liL di'c.ide of the ISOOS is iniikcd by an incioasiiig volume of 
Beiiei.il Iiidi.m legislation, coiiicidout -with a decline in the use 
ot ludinn tieitios as an uistiument ol nitional policy Tlicse 
si lUites toi the most pait sticugtlieiied oi inudihed eiihei pio- 
iisioiis alloctmg lucliui tiadc and inteiconiso To a Lcilaui 
(xleiit they maik new adv luccs along the p.ith of mdiTiaualui 
tion ot Indian piopeity^” 

Tlie Act of Fcbiuny 13, 1862,"' contiius a compiehcnsne le 
st itomenl ol the Indi in Iniuoi law 
The Act of June 14, 1802,"“ entitled “An act to piotcct the 
piorwity of Indians who have adopted the habits of cnili/cd 
lile,” included tliiee sections nhich have icmained law to this 
d ij The flist section pioiides th it when a incnibei of a tube 
has had a poitinn of tiihal land allotted to him m scveialty the 
suppiuiteiident “sh ill take such luoasuies, not inconsistent with 
law, as may be nccessaiy to piolect such Indian ni the quiet 
cnioynunt of the laud so allotted to him ” “* The second section 
of the act piovides foi punishment of any unallotted Indian who 
tiospasscs upon on allotment, thiough a deduction ot damages 
f 1 om tut m 0 annuil les and payment thei eot to the mimed paity "" 
The thud section piovides tbil it the tiespassci is a chief oi 
headman he sh,Ul be lomovod fiom oflice toi 3 months’** This 
legislation IS evidence of the lesistance which the new allotment 
system wis nlieady encounteiing liom tubal Indians who did 
not wish to see tubal lands clieckei-boaided with pixvate 
bonndaiy Imes” 

A pios iso m the hist section ot the Appiupiiation Act ut July 5, 
1803,’'’ autlioiues the Piesident, 

♦ I * m cases whoic the tubal oig.unzation of any 
Indnm tube shall be m actual hostility to the United 
States, ’ * to declaio all tieatics with such tube 
to be abiogated by such tube, if in bis opimou, iho B<une 
can bo done consistently with good taith and legal and 
national obhgations 

Section 6 of the same act depiives guardians appomled by the 
scvoial Indian tubes of the light to leoeivc “moneys due to mcom 
Iietont Ol oiphan Indians ” “* 

‘a Fill Instoiy of allotment policy, wc Chapter 11, boo 1 On treaty 
piovlsione on allotments see Chaptei 3, sec 10 
>« C 24, 12 Stat 338 
i“12 Stat 427 

"•E S J2119, 28 O S C 18B 

B S j 2120, 28 TJ S C 186 

“B B 12121, 28 O B C 187 

’ See Chaptei 2 sees 2 B, C, and D 

>*>12 Btat 812 828, B B 8 2080, 28 U S C 72 
> ‘ B B 1 2108, 28 U 8 C 188 


The Ippiopiiatiou Act ot Alai oh 3, ISbl,’* contains, as do most 
ol the appioinntion lets euicLod in tlus pcuod, a unmbei of pio 
usioiis ot siihstantiie 1 iw which have little oi no lel ition to 
ippicipintioiis Sections 8 ind 9, emanating no doubt fiom the 
distnihid conditions altcudmg the cmidusion oi the Civil Wai 
ind Iho 10 tniiliiig ot Uii sidlj diudcd tubes ol the Indian 
Teiiitoij, ijiotide ’* 

.Sii 8 Tbit anj iicison who mij dine oi lemove, 
except as hi itiii itti i putt idcd, any cattle, hoi si s, oi othei 
stock liom the Indiui Tciiitoij loi tin pui poses ol tiade 
ui comiiK'ito, shall he guiltj ol a lelonv, ind on coiiaic- 
lion be piuiished In liiii not exceeding hve thousand 
dollais 01 I)> impiisciiimiut not exieeding Ibiie yens, 
Ol by both such liiiu ind impusuiimcnt 

tsK •) That the igiiit oi eaih liibi ot liuh lus, Inw- 
lullj lesiding 111 the said Indiin Teiiitoiy, he, and he is 
hoicby, lutlmii/ud to soil loi the beiicht ol s iid ludinus 
uiy cattle, Iioises, ol othei live stock belonging to said 
Tndims, and not icquucd loi thou use and subsistence, 
uiidoi suth legnlalioiis as slniU be ostalihsbid by the 
Secietaiy ol tlic liiteiioi Vioxntlctl, That nothing m 
this and the pieccding section shall mtcifcie with the 
extcnlion ot any oidei liwfiUly issued by tho Secietaiy 
ot Wai, conneitid with the nioiement oi isubslsteuce ol 
the hoops of the United States 
Both these pioyision, aie still 1 iw 
The Jomt Resolution of Mnidi 3, 186",’ maiked a step in the 
lulhllnuul ol a piomisc made by Piosidunt laucoln that upon 
the coudusioii of the Civil Wai, if he sniuvod, the Indian 
system should be lefoiraed’** This lesolnUou diicHited a thoi- 
oughgolug uiquay into the tieatuieut of the Indian tubes by 
the tml euid militaiy anthoiitnis The lesnlts of this mvosti- 
g.itlon aie elscwheie chscussed’ ' 

The Art ol July 27, ISte,**" maiks a hnal step m the eonsohda 
tiou of admmisli alive coutiol ovei Indian alfaus m tho 
iKpaitinent of the Inteiioi Section 1 of this aot*“ tiansfers 
(o the Seciotaiy ot the Inteiioi all “supeinsoiy and appollite 
poweis and duties m legnid to Indian aftaiis, which may now 
by law be vested in tho said Secietaiy ot the Tieaauiy * • *« 


•>»13 Bfit 841 863 

’ * Bee 8 B B ^ 2188, amended b} Icf of June SO 1810, sec 1, 41 Htat 
8, 28U S 0 214, 80C 0 B B S 2137 26 IT g C 102 
>»No 3S 13 Stat 872 

ir*Sce n B 'Whippli., lashta and Sbartows of a long Bpiacopato 
(1888) p 137 

uB See Chaptei 2, sec IB, tn 42 und sec 2C 
> • 18 Btnl 228 

>» Btmhodiod in pnil In B B t 463, 26 U B C 2 


SECTION 10 LEGISLATION FROM 1870 TO 1879 


The laro’s marked the flist decade m which the giowth of 
fedeial Indian law was entuoly a niattei of legislation inthei 
than of Uenty The decade is maiked by a steady mciease in 
the statutoiy powei s vested m tlie offlcials of the Indian Service 
and by a steady naiiowing of the lights of individual Indians 
and Indian tubes *“ Neveitheless, as we have elscwheie noted, 
the teimination of tieaty making did not stop tJio piocess of 
treating with the Indians by agieement”" 

The Appiopiution Act of Maich 3, 1871, piovided not only foi 
the termmntion of tieaty-makmg with Indmn tubes,*" but also,, 


>» See Chapter 2, aec 2C 

»- Chapter 8, sees 8 and 6 , Chapters 2, sec 2C 
>» 16 Slat 644, 866, E B I 2079, 28 U S C 71 Bee Chapter 8, 
see 6 ; 


I (sec 3), foi tho withdiiwdl fiom nouciti/eii Indians and fiom 
Indian tubes of powei to make coulincts iniolving the payment 
I of money foi seuices relative to Indian lauds oi claims against 
the United States, unless vurh oonlinots should be appioved by 
the Oommissionei of Indian Affaiis and the Secietaiy of the 
jlnlerioi Since many of the gueynuces of the Indians weie 
grievances agonist these ofllcei s, tho tuihans weie offoctunlly 
dtpiived by this statuti of one of the most basic lights known 
to the common law, the light to fioo choice of counsel foi the 
icdiess of injmies These piohibitions weic amplified by the 
Aetof MnvZl, 1872”’ 


"‘ITStat tSe, aec 1 B S S 2103 28 U S C 81 , aco 2, B S J 2104, 
28 TJ B C 82. and B b I 2108, 21 U & C hi , see 5, B g 4 2105, 25 
TJ 8 C 88 
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I’hc ifEttl cf this l»>Kisl It 1011 uiion the lights ot Imliaus” and 
Inch 111 tiilx's’ ‘ IS dsmlioK' disiiissirt 

A loiii.iikaliK ciMitiiuiit ot tins imiod \Ms that lefiuinug 
Iiidi in tii'ditnis ot tin Uiiitod Ht itis to iKotoiiii iistliil laliiii as 
a loiidition of ukimiik iinimnts ol iiioiiei oi goods which Ihi' 
Itiiltwl at iti s w IS iiludgi d to 111 ila Sii< h i iii oi isioii, toiistilul 
lUg IX nil nil lit li'gislatioii, ipix II s 111 sotf ion J ot fho Aiiinoiiii i 
turn Al t ot Jnm JA ISTJ,"* and agiin ui siflion t ol tilt Apino 
imntion Ait of Miiili 1 IftTS”' 

All ainiiopiiilioii lit ol lilt follow mg -voai t oiisohdiitos powei 
ocei Indian ti idi is in tht hands ot tlie ( 'omiiiissionci of Indian 
Aftaiis, in tho tollowinj, tciuis 

And hoiGittfi IhL Coiiimissionei of Indian Alfaiis shall 
hate lliQ solo iiowii and anihoiitv to ippoint Tiadcis to 
tho IndMii tiihos iiid to iniki siiili inlcs and legnlations 
IS ho iii.n dtoiu 3iist nid pioiiei spocityint, the kind nnd 
<111 mlll^ of goods mil tho puci‘ .it which such goods shall 
bt sold to the, Indnns'"' 


Duiing tins peiiod legislatnm was eiiai tul icquiiing oaih 
.itciit ]i iMiig supplies to distiilmte 

to m Ike out, at the commencement ot eacli hscil yeai, Kills 
of the Iiidiiiis entitled to supplies at the agent y, with the 
ininits of the Indi ins amt ol the he.ids ot fimilies oi 
lodges, with the uuinhei in t.ith limilj oi lodge, and to 
I i?i\e out supplies to th( heads oi imiilios, and not to the 

hi Ids ot txilios III hands, and not to gne out suppliis loi 
a gie.itei length ot tune thin one w'cik m idvanee 
While these successive gi Hits ot powei wiie being m ide to 
the iclnniiistiatiie oflieeis of the Iiidi.in dcpailincnt, a senes 
of eoinphunts agiinsi the abuses ot powci w.is leading to the 
niiiltiplic ition of siMieiflc piohihitions against vinous ailminis 
tialive piaetices Most of these piohihitions au compaiatucly 
luiimpoxtint, hut mention sliould be made of piovibions pioliibil- 
ing Goioinuieut cmpliweis tioiii haiuig luv peisonil inteiest in 
i iiiiius types of Iiidiin tiade ind eommeucial nctivities iclatiug 
theieto*" 


' Si L Chilitii S SIC 7 

’“Sie t'liHptu II SVC t 

118 Slit 14(i 178 Se Cliiptei U MCt 1, Chiplei 15 <itt 2IA 
'IS Stnt 4J0 111 

-Sii \itot Vllgiistn 1M.(. KISlit 17(> JllO ->-iII S I J(>l 


'“Sic 4 Act ot Mauh i lb7B 18 SUt 420 440. 2'i U SC 181 
*“&ii JO Alt of Tune 22 1874 IS Stat 146 177 2') U S C 87 
or tu 00. iiipia Viid sn tbaptii 2 sec 2P. fn 141 nnd sec JB 
fn tsS 


SECTION 11 LEGISLATION FROM 1880 TO 1889 


Tho deeadc ol the ISSO's w is maiked by the iipid settlement 
and clovelopnicut of the West As an iiieiclent to this pioeess, 
legislation pioMiUng foi icciui'ition of Imds incl i esouices liom 
the Iiidliuis was domnnded Bthii il justification toi tins was 
found in the theoiy of issiimlitiou If tho Inch in would only 
adopt thi hiihits of civili/ed lifo he would not need so much land, 
nnd the suiplus would lie itnilablo fot white settleis The 
pioGCss of .illotiuent and euiliaUion w.is deemed as impoitant 
ioi Tudiin weltaie as foi tlie weltiie of nonliidianb 
The fust geiieiil slituloiv piovision lel iting to disposition 
of Iiidifin lesouices, otUei thin land itself, w found in <i paia 
gtaph of section 2 of the Act of hhiich S, 188-1, “■ which decLues 
The piocceds of all p.istmagc and sales of timbci, eoA 
01 othei pioduct of iiiy Tndiiii leseivalion except those 
(It the file ciMlized tubes, .iiid not the icsult of the l.ihoi 
of iiiy inemliei ol such tube, shall bo loveied mto tho 
Tieasuiy foi Oio benefit of sucli tube undei such legn 
lations as (ho Seuehuy of the lutoiioi sh ill pieseuhe , 
,ind tho Seeiet iiy shall lepoit his .iction in dcliil to 
Congiess at its next session 

loi some peculiai i eason, tins fund came to be known as Indian 
moneys, pinceeds of laboi ” The piestnt status ot tuuds so 
chissiiied IS dealt with elsewhcie “ 

A few yoais latii this pio-vision was supplemented by the Act 
of Pehiimiv 10, ISS'l,’" aulhoiiamg the sale of dead tunbci on 
Indnn lesciyatious undei such legulitious is the Piesidont 
might piesciibo 

Meanwhile the piotess of assimilation, on its moial side, was 
demanding eongiessioiial ittention Shocked by the Oroic Dog 
17116,'*“ Congiess appended to the Appiopiiation Act of Maich 3, 
1886, a section*” specifying seien mnjoi aimes ovei whith the 
tcdeial coiuts weie heniffoitli to exeiase juusdiction, even 
though both the offendei and the iictim weie Indians and tbeie 
toie subject onh to tubal juusdiction in the absence of congies 
sional st.itiite’*' 


«- 22 Stat B82, BOO 2B D S C IBB 
'o Bob Chapter 6 sec 10 , Chaptei IB see 23 
»< 26 Stat 671, 2B XT 8 C 198 See Chapter 15, sec 16 
See Chaptei 7, sec 2 

»“Seo 0, 21 Stit 182, 386, latei mcoipoiated, with amendments, In 
18 u s C BJ8 

See (Siapter 7, see 0, 


' The same net that contained the “scTcn uimcs” piovision 
embodied i coinpiehcnsn o altc'mpt to deal with the pioblom of 
Indian dcpiodatious b-v pioudmg foi a geneial investigation by 
the Soeictaiv of the Inteiioi into dcpuHlation claims wheie 
tic itios with Indian tubes authoiiscd the United States to pay 
dam igcs out of moneys duo to the tubes *” 

The most impmt.iul sUtuto of the decide is, of couise, the 
Qcnci.il Allotment Atl,*'" fietiueiilly leteiied to as the Dawes 
Act The obieitnes of this legislation md the legal pioblems 
which it laised lie elscwheie discussed *" Foi the sake of the 
geiKial hisloiKil picUne, a biiet summan of the piovisioiis of 
this ncl iiiav be ulloied 

The hist seelitm mthoii/es the Pu>siilcnt to .lUot Uibal lauds 
in designated iinintities to lescivatioii Indians*’* The seeond 
sotlioii piOMdes that tlu Iiiiliiu nllotleos shall, so fai .is piac- 
tienblc ni.iko Ihoii own sell i lions ot l.iiid so is to oniliincc 
inipiovements .lUoidy ui ulc' “ Section -1 piovides that allot 
ments shall be m.ide bv .igciits, legnlai oi speuil*” Section 1 
allows “any ludiaunul icsiding uiiou a lesaivation, oi toi whoso 
tube no leseiv.iticn has been piovidcd" to sctuie <iu .illotmcnt 
upon the public domain *'’* 

Section *5 pioyides tbit title in liust to illotments shall bo 
held by tlie United >St ites toi 25 yenis, oi lougoi if the Piesident 
deems .in extension desiiable Dmmg this tiust peiiod encuni 
bianees oi convey iiices ue void In gcncinl, the laws ot descent 
and partition m the stito oi teiiitoiy wheie the binds aio situate 
apply aftei p,itents hare been executed and deliveied If <iny 
suiplub lauds leinnn after the allotments have been made, the 
Seeietiiy is autboiizcd to negotiate with the tube foi the pui- 
chase of inch land by the United St.ites, pmchisc money to be 


iw or MaicJi 1 1886 28 Stat 862, 178 Anthoiizition to eontmue 
this iiiveatisitton is loimd in the Appiopiiation Act ot May 15, 1886, 
24 Stat 29, 41 

>«>Act of Febiuaiv 8, 1887 24 Stat 888 

“ bee Chaptei 11, sec 1, and Qiapter IS, sec SB 

“•See26D 8 O 881 

»24 Stit 888 2" U S r 882 

» 24 Stat 888, 880 See 26 U B C 888 

»‘24 Stat 888, 880, 26 U S C 884 
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hild lu tiiist loi fill sole us( ol tli(> lubes to wliom the ipsci\.i 
I joii fjelotiecrt hill siilnecl to .ipiJiopu.iOou li\ Couripss toi the 
cdiicilioii iiid (nili/atiop ol such tube oi its mciubeis This 
section ilso (oul.nns <ui impoit ml piovisiou toi the puIeiLUcc 
ol Iiidi ms 111 I ml^lo^meul m the Fodcial Oo\cinmont " 

Sec-tion (t of tlio act sets foiiu tiu> iioiiiiecnui licuoflts 
Mhuli the IiiJiius'aie to leione in view of the ilesliiictioii 
of tiilul piopcih and tidiil existence Mlneli the ict coii 
templates 

Seclion 7 of Uio act piovidcs ibe basic Ian upon nliicb w.itci 
lights to aUotiiu'uts hue liec'ii meisuipd’ 

The lemundei ot the ict eoutuns sections which exempt 
tiom the illoliiicut legist itioii laiions tiiliis of the Iiiclidu 
Teiiitoiy, the leseiiations of the Seneca Nuioii in New loik, 
ind an Elxeeiitnc oirlei lesen itiou in the Stile of Nebi-iska, 
and whidi nnihoii/o nppi oiiii itious foi suiievs In addition, 
the act eoutuns vaiions sivuig clnnbts foi the maintenance 
of then existing congiessioiial and adiniuistialiio iiowcis 

“ 21 St It 886, aao at cr <b C aib Sec Chapter 6, sec 2A ind 
Cbiptci s set intatdi) 

>•31 bU( ass, 300 Sec 3B U S C 840 Vnd su Chaploi 8, sec 

JA(1) 

>’31 Slat ISO, too 2BXI & C 861 See Chaptci 13 sec 3 


111 the following m> ii the piottss ut inicudiiig the Allotment 
Art bc>gan Schuoii 2 ol llu Act ot Oclobci 10, IbhS,’ ' antlioilzes 
the Siccicl n\ oJ the Iiilciioi to iccepL suiiendcis ot pitenls 
liv Indian illollces A pioiiso pciniils the Indian allottee, it 
he so chooses, to luike i lion sclcrticm 
A Clitic il point m the pioccss ot issiuiilatiou nose in the 
iutcimaiiiagc> ot nhiU men ind Iiidim women Tlic so c died 
"sqiiiwmen’ wcic in mini cases incliiidiials who Look unto 
Iheniselies it least i piopoilion itc sh.iie, ol tiib.d piopeitv 
ind tiihal contiol Bcclion 1 ol the Act ot August 0, 1888,’' 
piciMdecI, that, will! llic oxcppticm ol the Fnc Oivilwpcl Tubes 
infpiimiiiicd whites -hciuld not by such luaiiiigp nciiuiie ‘ aiiv 
light to aiiv liibat piopcitj, iiiinlcgc, oi inUiost wlutevoi 
to winch aiiv mcinbci ol such tube is cntillitl" Section 2 
pioiided that an Indnn woman m imocl to i while imii 
shiill by such mam ige bcconip i riln'cn ol tin Unite d , Slates, 
witbont clrliunent to hei lights oi pnitiPipilion in tiibil piop 
gity>c» Tjjg section ol the act“‘ dealt with eiideucc 

icquiied to show maiii.igo 

’P‘3‘3 St It 611, 612, 2B u fc C 350 
>n> 35 St It 303, 23 0 b C 181 
2B U S C 183 
>«>26U S C 183 


SECTION 12 LEGISLATION FROM 1890 TO 1899 


The decide of the Ifa90’s bhows no sweeping legislation 
compilable in bcope to the Qouei il Allotment Act, bnt iithei 
ombodios piecemeal doi elopment of cailiei statutes This devel- 
opment pi (needs nlong foui main liues (1) Amendments to the 
Allotment Act, p,’iticuldily loi the puipose of peimittmg leases 
ot illolments , (2) the development of i body of law govcinlng 
Inilinn educitiou, (J) Incieasod piotectiou foi uidividual Indian 
lights , and (4) Uie dealing up of ludim depiedatiou claims 
Uiidc'i tho flist headmg may be listed the Act ol Febiuuy 28, 
1891 “■ The flist tsvo sections modifled those piovisions of the 
GcMiei,il Allotment Act i elating to the amoimts of land to be 
illol 1 cd Section ^ ol the act iieimits the leabmg ot mdividual 
allotments, undei lules piosciibed by the Scaotaiy ot the lute 
not, wlieievei the Sect el iiy Imds that tho illoltee, “bi icasonj 
(it ago OI othoi disibilitv," cannot “iieisonally lud with benefit 
to liiinsoll oicupv Ol impioM* Ins allotment oi any pail Iheieot ” 
\ pioviso of this stetioii peimits leasing of tubal lauds, wheie I 
siith lauds aie occupied by Indians who haic bought ind paid 
foi them, ‘ by uuthoiity of the Council speaking toi such 
Indi iu6," but "subject to the appioval ot the Secietoiy of the 
Intel 101 ” 

Section 4 of tho act supplemeutb pievioub legislation on home 
stead allotmuuls“ SecUon 5 of the act pioyidcs that foi pur 
poses of descent, lohabitation “according to the custom and 
mannei of Indian life” shall be considoied valid maiiiage*" 
Fuithei amendments to the aUotmeut system adopted dntiug 
this decade mclude piovisions extending leasing piivileges,*" 
coulenwig juiisdicbon upon the fedeial couiis to adjudicate 
smtb toi aUotmonts,’" and authoiizmg the Secietaiy ot the 
Inteiioi to collect eiiois in patents, and paiUcnlaily m cases 
of “double allotment ’’ 

fH the niuueiou , statutes on Indian education enacted duiuig 
the decade of the IbWs the eailiesL coiitei a laige measuie of 

xt' 26 Stat 794 
>» See 2B TJ B C 89B 
"< See 25 TT S Q 838 

><■ 28 U S C 871 

«» Act of August IB, 1894, 28 Stat 286, BOB, 2B TT S C 402 
i" Act of August 16, 1804, 28 Stat 286, BOB, 25 U B C 345 
“« Act of Tanuaiy 26, 189B, 28 Stat 641, 2B TT S C 84S 


anlboiilv uiion the idmliiistialive olhcials, and thp latei 'rtatufes 
pioceod to limit tint anthoiiti The Appiopiiition Act ol July 
18, 1892,“* incliiflps a pioiision'" luthuiizing llip f'ommissionei 
ot Indian Allans to mike and entoice icgulatious to secuio the 
itteudanco of Indian rhilditn ‘at sihools established uid mini 
tamed foi then benefit " 

The Appiopiiatiou Act of Maich 3, 1803," eontains a pio- 
usion" inthoiivmg tho Societ.uy of the lutoiioi to 

-I • pieveut the issuing of intions oi the fuiuishing 
ot subsistence eithoi in money oi in kmd to the he id of 
any luihau familj foi oi on account of any Indian child 
Ol childien between the ages of eight and twenty one 
ypais who shall not have attended school dnimg the 
pieceding yeai in accoidanco with such tegnlationB 
Tins tactic apiwicntly cieatcrt consideiable Indian and public 
lesoulmi'iit, is did the iwiillel pnctice of t.iking cUildien tiiim 
Uieii puents and sending tliein to distant noniesoivitiou Iwaid- 
mg schools'” Section 11 of tlio Appiopiiition Act of August 
16, 18W, ”* piohibits the sending ot cliililieu to bchools ontwde 
the state oi tmitoiy of then lesidence without the consent of 
then paienls oi natmul gunidians, and foibids the withholding 
of idtions as a technique foi secuiing bneh consent This pio- 
yision lb leenactcd ui the Appiopimtion Act of Maich 2, t895,>" 
and, again, the Appiopmtion Act of June 10, ISfifi,'* piovides 
“That heieaftei no Indian child shill be taken fiom any school 
in any State oi Teiiitoiy to a school in any othei State against 
Its will Ol without the wiitteu consent of its paients ” 

A fuithei limitation upon the bioad anthoiity of adminibtia- 
tive offlceis ovei Indian education Is found in a pioyision of 
the Appiopiiition Act of Juno 7, 1897 *” declaiing it tci be the 

«>27 Stat 120 

"•27 Stnt 120 14% 25 U S C 284 
«> 27 Stat 812 

" 27 Stat 612, 628, 26 U S C 283 

•’< Bee Tuckei, Ma'-eacimg tlic Indians 1027, Ameiaun Indiau Llfo 
(Octobu Novemlier 1927 Supplement) 6, 0 
>•28 Stat 286 813-814 
>»- 28 Stat 876, 908, 25 P S C 286 
™ 28 Stat 321, 348 
W2B P B C 287 

>« 80 Stat 62, 78, 2B P S C 278 See Chaptei 12, sec 2D, 
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polity <'t <’ollp(“.S to “ill iko 1111 ipill opi Irtl Kill VshclU'\Ol loi iclu 
(alum III im swt Him ^iliiiul” 

Thi ifilt; wliKh IUls(> n.uIuU', itiitON on Indian tdiualinn IiaM* 
had 111 till (lotloiinnnt ol the pmstmt l.iw f?(ncminK tint sub 
jeit IS tls( ^^hLlc discussed ' “ 

('oiuc'in loi tilt pioh(tioii (>l mdiMtlml Indi in iirUIs m is oik 
( it llu iiKiK (inisdncliM' ((iiiswiiiiiitis of llif allolmiiit loi>isli 
tion I’lu kpiiKipiialioii Ad ol Miith I, IS'U,' " toiilinis a 
jiioMsioii, ilsLWlitii' dis( iiss( d,™ HiiiiiiiiiK Uiiilcd Stihs fUsiiid 


'“Sk uiililii IJ SI( J 

iw 27 Slat hl2 bll 21 II S ( m 
> 'S(, lliiptii 12, ai( S 


atloiuos to KiidcL legal sUMUs to liidi ins ITuilliei toiuiin 
loi uiiliudiial Iiidiiii lights IS imlicalua by sidion 10 ut the 
Vripioiiiialiou Ad ol AiifciisL 11, Ksiniiiiig, Ihe luteiioi 

Dc]iiiliiKiit lo iinploj Indians in all Lmployineiits in the ludi ui 
Siniii ulieiLiLi piaUitahk 

The linil siibleci ol impoitince cotiu'cl m the Itgisl ilion ot 
.the ISWs IS the subicd o± Indian depiidtitiuns The Act of 
JMaieh I ISOl,’"' c stablishi'd i touipielu iisiic bisis upon winch 
ill iKuduig dcpiidition claims weu, in a eoinpaiatively shoit 
tiuii., disiiosctl (if bj the, Conit of Claims 

«S29 Slat 286 21 1 23 D S C 41 S( ■ (hipld 8 sec IB 

1M26 Slid 801 

“‘gto CliiptLi 14 SIC 1 


SECTION 13 LEGISLATION FROM 1900 TO 1909 


logisl ituni (It fhi d(( ide tiom I'lilO lhiow,h V)()0, like that 
(it the piecicliiig the ide, tuiisisls ilmost eniucly ot picnt nn il 
ulditioiis lo and iiiodifitatuius ot pist legislation The coiitei 
of 81 iiilv ts thioiigliont Ihe ditadc dmost enliuli in the pioh 
lem (If how Iiitluii lands oi nitcicsts thuem may be tians 
felled In om Iiidiin tube to iiidividn il Xiidiiii oi tiom luduiduil 
Indiin to man Kill il while mm 

\«lhnn/Ui(m foi iiidnidvul leasing ot illolmmls is contained 
in the Appi Dili Ml Kill Atl ot Miv 31 1000''“ 

Tilt Act ol Fi'hui tu <1, I'lOl' ’ auiiilihfis piioi legisl ilioii nllowr 
mg Ihe luduiii i d iv ni couit to piove his light to in allotment 
The Appiofin ilion Act ot Uaith 3, 1001, contmis a piovision 
aitthoii/iiig tlie hecietaiy ot the Intciioi to giant lights ot-way 
111 the riatuic of easements acioss tiilial ami allotted linds foi 
telephone and tclogiaph lines and offices'” The same section 
eontains a pioMsion subjeitiiig allotted lands lo c oiidoinii ition 
undei the liws ol tin stite oi toiiitoiy m which they aio 
located 

The Appiopiiation Act ol tla^ 27, 1902, established a pioccduie 
w hcichi the adult hens of a dt>ce ised alloltoe may convey lauds 
111 heiiship status with the appioyal ot the Secictaiy of the 
Intend 

The Appiopinitioii Act of Tunc il 1000 contiiiiis thicc Im 
poi tant pi Ol isious ot siibstaiitn i law In the hist pi ice it pci 
nuts the Piesident to continue the tinst pciiod oi pcilod ol 
ipstnetlon duilng which allotted 1 ind is inalieiiAlile”* Anothei 
pioii<aoii of this statute piosidos that 

No I inds acqmied aiidei the piovisious of this Ai t shall 
in nuy eient, become li ihle to the 8atisf,iction ot any debt 
conliaetcil piioi to the Issuing of tlie final jiateut m tee 
theiefoi 

A (hud itom of geiieial legislation in thw appiopiiation net tie 
limes 

Tlut no money accimug fioui any leate oi sile of lands 
held m tiust bi the United States toi any Inch in shall be 
< omc h ihle foi 1 he payment of any debt of, oi claim ag im&t, 
such Indian conli acted oi aiismg duimg snch tinst pciiod 
01,111 case of a ininoi, duiing his nniioiity, except with the 
appiov il and consent of the Societal v of the Inteiioi " 
\Vhile a pi 01181011 ni the foiogoing act had esiabbshed an admin 
istiatiye powei'i to coiitmuo icstintioiis on Indian land lioyoud 

81 Stal 221 228 See fn 162, supia 
'"SI Slat TbO 

"'S(s 8 11 Btnt 103R 1084, 2S L S C 819 
■" Set S 21 81 It 1038 1084, 215 U S C SB? 

'“Sec 7 S2 Stilt 246, 278, 25 U S C 170 VnS wa Ohaptoi 11 
SLl fiC’ 

“>84 Stal SJB 

'«S4 Btat 42B, 826, 26 U S C 491 
"“SA Btat 425, 827 25 D S C 854 
« 24 Btat 82B, 227, 26 D S C 410 


the point at which they weie to have ceased a piovisiou in the 
Appiopiiitum Act of Maich 1, 1907,'“ extended adnunistintive 
diSLietiou and fleubilili in the opposite diiection Undoi thm 
legislation sale cit lestnctcHl land w is to be peimifted piioi to 
(lie tunc* when siiib icstiictioii was to have expiied ‘ iindoi such 
lilies uKl itgnliliomi is the Siuelaiy of the luteiioi msy pio 
sciibo” md the piocetcls might bo used toi the bcncht of the ven 
tloi 'uudti the supeiiusion ot Ihe Commissiouei ot Indnin Af 
faus"”“ 

The Act ol »I iich 2, 10O7,“‘ tmlidod "An Act Fioiicling foi the 
illotmeut iiid distiibution ol Inch in tubal tiinds," applies to the 
le ilm ol funds the puuciples applied lo land iii the Geiiei il Allot 
moat Act Undei section 1 of Ihii act,” the Sccietaiy of the In- 
teiioi was anthomc'd to designate Indians deemed capable of 
managing then own itluis and to allot to such Indims a pio lata 
shiie of tubal liiiids, upon the apiduation of the Indian Sec- 
tion 2 of this act,“* luthoii/ed iiaymtuit, undei diiection of the 
Secielaiy of the luteuoi, of then pro 1 ita shaic of tubal funds 
to ludi ins mentally 01 physically disabled 

The Act ol May iO, 1008, estouded the authoiity to sell allotted 
laiidb, peimittmg the Seeiotaiy to make such sales upon the 
death of the ougiunl allottee and peuuitting and aiithouzmg the 
issuance of a patent to (he icndoe ot such Indian heirship 
lands " 

The Appiopinition Act ot Much i, 1000, authou/es the giant 
of Indian lauds to lailioads foi vauous designated pmpo6c>s*“ 

The t>ame statute iuthoil7ts leasing of nUotted lands foi min- 
ing purposes " iindei tcims appiovcd by the Secietaij of the 
Intel Joi 

A thud substautivG item cent imed in this appiopiiation act 
authouises tlie Sccictaiy ot the Tntorioi to make sucdi auange- 
uiouts as he deems to he “loi the best mlciest of the Indnins" in 
cmmiectioii with uilgation pioic'cts affecting Indian leseivation 
lands "* 

In gonei il it may be said that these piovisiom. intioduce an 
element of administrative disci otlon and fle\ibillty into a system 
which when ouginallj pioposed had been consideied a moans 
of leleasing the Indian tiom dependence upon admmistiative 
anfhoiities 


»‘84 Btat lOlB 

“»24 Btat 1016, 1018, 26 0 S C 405 
™84 Btat 1221 

IW28U 8 0 110 Boo tHuptei 10 sec 4 
»"4eo 26 0 a C 121 
n» See Cbaptei 10. sec t 

■» 36 Stnt 444 26 0 B C 404 Also see Cbapter 6, sec 11 
“86 Btat 781, 26 U S G 420 

”86 Btat 781, 782, 26 U B C 898 See Chapter 11, sec 6 
“SB Btat 781, 798, 26 0 8 C 382 
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SECTION 14 LEGISLATION FROM 1910 TO 1919 


SI 


Duiiiif, the flLttrtG fioni 1010 thronth 1910, two tiends domi 
n lie Indi.in In the tiial iil lec, the allolmiut system 

IS leuileitil moie lle\ihle iml idiniuisli itue powiis lu connec 
hull with lhe> illotuieul system <iie gieatlj exiiindeil lu the 
swoucl 1)1 lee, tlie iltempt to wind up tiibtil existouee leaches a 
new lm,h point ind ^alllms poweis foiintily \esled in the tubes 
lie li Uisieiied by Uoiitiess to idmimstiatiie ofiicuds 

l!j\e(‘pt toi the siiifale let oi June 23, 1010,”' which eoiislitntcs 
<i eompieliensim leiisiou ot the> allotment liw, ° nil the signih 
tint geueidl Icgisl itiou ol this pi'iiod is tuehed iway in pioM 
stuns ot appiopmtion acts 

The flist such meisuie is iuund in a piovlso of the Appropiia 
tion Aet of Apiil d, 1010,-“ whuh makes spoeihc the powers 
coiileiied upon the Sifietaiy ot the Intel loi the jeai betoic " 
with leg lid lo imgntion pioieets on Imbnn leseivations 

The Aft ot June 23, 1910,““ constilutes what is piobibly tlie 
most unpoitant levision of the (Jeneial Allotment Act that his 
been m ide Based on 13 yeais ol e\iieiience in the idminisUa 
lion of the net, it setU to fill gipt. lud deheieiieies hiought to 
light in the eoiusc of Ihnt penod These lelate pniticul iily 
(«) to llie adinmistiation of estates of allotleeb, (6) to the mok 
iiig of leases and timboi contiaets foi allotted lands, and (o) to 
the cancellation oi iclmquishment ot tinst pitents 

Hectiou 1 of this net-'” sets loith i rompiehensiye plan foi the 
adnimistiation of allottees’ estates, confeiimg plenaiy aulhoiity 
upon the Secictaiy oi the lutoiioi to administei such estates 
uid to sell heiiship lands Section 2'“ authoiizes testament iiy 
disposition of allotments with the appioyal of the Sccietniy of 
llio Inteiior and the Ooniinissionei of Inditn Affaiin Section 
J** iieimits leliuquislmiont ot allotments by allottees m fayoi 
of unallotted childien, who had been completely ignoied m the 
oiigmil scheme of allotment to h-ynig Indians, iiid sale of sui 
plus lands to whites 

Section 1 of the net"* peiraits leasing of Indian allotments 
held by tiust patent foi peiiods not to exceed 6 yeais m accoid- 
aiice with legulations of the Secictaiy of tlie Intciioi, and con 
fois upon the Seaetaiy powei to supeiyise oi expend foi the 
Indians’ benefit the lontnls theieby leceiyed Section fi"** mokes 
it imlawful to induce an Indiiu to execute niy conyejance of 
land held m liust, oi inteiests theiciu, thus taking iccount of a 
piachce whicli had lesulted in laige losses ot Indian land 
thiough fiandulent oi semifiandultnt means Section 6*” con 
tains vaiious piovisions foi the piotection of Indian timbei 
ageunst tiespass and flie Section 7 *” conbuns a geneial authoi 
ization foi the sale of timbei on unallotted lands imdei regnla 
tioiis piescubed by the Secietaiy of the Inteiior Section 8*" 
contains i similai authoiiaation foi timbei sales on lestiicted 
allotted lands 

SecUon IS of the aef" anthoiiws the Seaetaiy of the In 
tenoi to leseiye fiom enliy Indian powa and leseryon sites, 


“ Sea n Kept No 1, 186, eirt Cong , 2d Bess , Apiil 24, 1810, foi a 
comprebeiunxe outline of the puipoaes of the act (H B 24092) 

“Se Stnt 200, 270 

-"Act of March 8, 1909, 86 Stat 781, 798 See fn 208, mpia 
“ 88 Stat 269, 270, 271, 26 U S C 883-886 See Chaptei 12, sec 7 
*» 36 Stat 866 

«« 86 Stat 866, 26 U S C 872 
-“30 Stnt 866, 866, 26 U S C 878 

“30 Stat 866, 866, 26 U S C 408 

“86 Stat 866, 860, 26 IT S C 408 
“8b Slat 866, 867, 18 0 S C 116 
“ 96 Stat 866, 867, 18 U S C 104, 107 
“88 Stnt 866, 867, 26 U S C 407 

“ 86 Stat 866, 867, 26 U S C 406 

“86 Stat 866, 868, 48 0 S C 148 


iiid the lollowiiig section uithon/cs the Sccieliiy ol Uie 
liilciioi to ciiipcl patents coveiing such siti g upon making allot 
incut ol othii laiiils ol ociu il viluc iiul leimbiiismg the Indian 
fall impiDicnuiils on the camelled allotmait Othei sections 
font nil iiiinoi luicndiiiuits to Ihe Giiieni Allotment Act and 
Id iLed legishitioii 

Till piovision ot Ibis act idatiiig to test imenlniy disposition 
111 .illotmenls w is amended and .implifled liy tlie Act of Febiuaiy 
14, 191 1-‘ As luiplitied, the pinilcge ot testament u y disposi 
lion suhjccl to depu tmonlal appiovil is extended not only to 
Indians possessed ol allotments, but also to Indians having 
iiidixidual Indlm moiiexs oi othei piopeily held lu tiust by 
the Umled Slates 

The Appiopiiation Act ot June 30, 1013, deUniot. 

No contiact m ide with any Iiidiau, xvhcie such conliacl 
lelates to Hu* tubal tumls oi piopeity m the hands of 
the Umled Slates, shall be xalid, noi sb ill any payment 
foi seivjccs lendcicd lu lelition. Iheieto be made unless 
tlie consent of the United SULes has piovionsly been 
gixen 

The Appiopiintion Act ot August 1, 1014, contains piovisions 
of substuitive liw authoiumg (luaiaiitine of Indians aflheted 
with cimtigions diseases.^* and gives lecognition to the exis- 
Ipiice ot agency jails by loquiiuig lepoits oi confinements 
tl'eiciii-* 

Cont lined in the Apiiiopiiation Act of May 18, 1616, is a 
piovisioii luthoiiAiiig the leasing of allotted lands susceptible of 
iiiifeatioii wheie the Indian ownci, by leasoii of ago oi disability, 
cannot iieisoiially occupy oi impioxe the land-^ 

The sime ippiopi latiou act includes i mindale to the deue- 
laiy ot the lufeiioi to mike a compiehensiye lepoit of the use 
to which tubal funds biie been put by administiatlvo anthoii- 
lies A picnnso to this mandate which has become on unpoitant 
pait ot existing Indian law dcclaics that following the submis- 
sion ol such leport, in Docembci 1017— 

no money shall be eaepended fiom Indian tilbal fimds 
without specific appiopiiation by Oongiess except as 
lollows Squall/ ition ot allotments education of Indian 
cluldion in accoidinci with existing law, pei capita and 
othoi payments, all ot whiili aie heieby continued in full 
foice Hid 1‘lfcet Piovidd finthei, That this shall not 
change existing liw with lefeiencc lo the Stye Civilized 
Tubes” 

The Appiopiiation Act ot Miy 26, 1918, contains n number of 
"economy” pioxisions, the most impoitant of which is that pio- 
hibiting the use of appiopiiatioiis, other than those made pni- 
snnnt to tienties — 

to educate childien of less than onc-fouith Indian blood 
whose parents aie eitlrcnb ot the United Slates and of 
the State wheiein they five and wheie tbeie are adequate 
Uee school facilities piovided *■" 

AnnthOT piovlsion Of this appiopuation net contains a lemlndei 
of the recent admission of the states of Now Mexico and Ariaona 


» 86 stat 866, 869 26 0 S C 862 

“ Bee sec 10 80 Btat 866, 869 (Incorporated m 26 0 8 C 812) 
(iighteofway) sec 17, 18 Btat 866 869 (incoipoiated in 26 0 S C 
381) (amending Bees 1 and 4 of the origtnal allotment act) , sec 81, 
36 Stat 866, 863, 26 0 B C 887 CUIotmcntB wUhin national foreeta) 

*“ 37 Btat 078 Bee 26 0 S C 873 

•-Bee Chapter 10, sec 10 Chaptei 11, see 6 Bee also Ben Eepl 
No 720 02d Cong 2d sesa , May 0, 1912, on H B 1882 
-* 38 BMt 77, 07, 26 0 S C 86 Bee Chaptei 8, See T 
“38 BUt 682, 684, 26 0 S C 108 
-» 88 Stat 682, 680, 26 0 S C 200 

« • 80 Stat 128, 128, 26 0 S C 804 See Chaptei 3 1, Bcc 6 
“SB Btat 128, 168-169, 28 0 B C 123 
“40 Btat 661, 664, 26 0 B C 297 



FEDERAL INDIAKT LEGISLATION 


82 

lo tlje Uiuoii. m tlio loim of a pioliiLitum agamsl tlu c\ptuti\e 
fKfldon luiMiti IiKlmii iixicn itioiis in tlio'-c (no s('itfs 
R>C( tiiiii 2h ot tins ,\( t upi t St nts v\ li if is )>i iL ips tUo ailniiii i 
Inm of tin' kiiacntv to bicik uii luilim (iilits nitl tnlMl pmp 
pitv Tins sPtlioii " anilioii/cs (lit Soru (aty of Iho TiilPiioi to 
TUtlKliin fioiii file Unitdl Sl.ilcs Tit.isniy anfl sogiomte nil 
(iiJwl liiiifls hold 111 tins! I>V Iho UiiilOfl Hliti's, .iinioilioiiiiiK a 
pio 1 il i shai o of snrh tunds to oath uiembi i i>l tlu' lube This 
piKiisioii Ini tlio ilnidiiig up of liihil Inntls itquiied a fliinl loll 


J-fO St It "til 370, ->5 U S C ail 

• to Slut 'll)! 601 a'l U S C lo- leiiialid In V<1 of Tiino ai 1038 

sw J C2 St it 1037 hf) tai is tht toiiuii ststutt luthoii/i a cliatilbnlion 

of (tibnl funds Si ( thiiytii 0 mo (, Chiplii 10 sti 4, (hipiti 

13, spc 21 


of peisous oulillLtl to iHitK-ipiti ill (111 diMsioii Siifli Iiilboii^ 

I y itioii n IS conlwitd bi llic Appi opi i ilion At t ol Juuo tJO, I'll*) ■“ 
j This same acl includKl n comiiielicnsivc sthtuu. Joi the giant 
I iiig of leases ind piospi'i.tiiK peiiinls on liibil lands ot nine tai 
' western olitos by the Seeietiiy ot the Intel loi, niidei sueh legn- 
lalioiis ab he might piestiibe ‘ This slitntu piobably slunu 
1 lied hi i\ iitime ileminil Joi mimials lonipliloli disieeaids 
my tiibil loiec m the disposition oi tubal piopeily It is of a 
piceo with legisl itioii, iheadi noted, looking to tbi' complclo 
dissoluUoii oL the Indian tubes and the division oi tubal Iiiuds, 
IS wiU as tubal lands, .iinong the niomlieis theioof 


" 11 SI It 1 n, no tJ (3 <’ 103 

' ,Sic 2I| 41 Stnt 3 11 23 [I H C 339 imeuflecl by Att of DocemliPi 
It. 102fi 14 Sfnt 022, iiid Act ot Jliy 11 103 S, 32 Stilt 847 23 D & C 
I'ltiV 3006 S (1 ChiDlM 13 sees 14 and 10 


SECTION 15 LEGISLATION FROM 1920 TO 1929 


The dec.ido fiom 1920 Ihiough 1829 is smgulaily devoid ol 
bisie Indian legislation In fict, the diiadc maiks a lull be 
Ineen the legislative actnity in iihich llu dci elopnient ot tht 
allotment s\ stein was leallaed lud the new hends towaidb coi 
porato activity nud the piotection of Indian lights which wen 
to take foim m the following tit cade 
Sovoii slitntes ombodyiny poimanent teneiil Itgislihou 
adopted duitng this decade deseive notice 
The Appiopiidtion Act of Fehiuaiy 14, 1020, lonl ims a duce 
tiou to till Secietaiy ot the Liteiloi to iGCiniie owiieis ot uiigabh 
land uiidei ludnin uiigilion piojeots to make paymohls lor costs 
of eousti action The same stitate contains a pioiiso authoi- 
Iviug the SocieUiy of the Inteiioi to make and onfoiec icgala 
tions to sccuie legulai attend inee of "eligible ludiaii duldien 
who nie wnids of the goi einment’’ m fedei il oi state schools “ 
The Appiopintion Act of Maieh 3i 1021, contauu> genual an 
thuiivatiou fill the leasmg of restiicted allotments toi faiffirng 
and gt iving puipofaes, siibicct (o depaitmeiilnl icgulations "" 

By the Ael of May 29, 1924,** (3ongiess authonzed the eiecu 
tion of oil and gas leases "a I public auction by the Secietaiy of 
the Inteuoi, witli the consent ot the council speaking foi such 
Indians" wheievei such lands iveie hubjecl to milling leases 
iiudei the Act of Fehiuaiy 28, 1891 " 

Peihai&i the most siguiheanl legisliLion ot the decade is the 
Act of Tnne 2, 1921, whith m.idc "ill uon-tiii/en Indians bom I 
mthni the teuitoiwl limits of the United Stales" uti/ons of (he 
United States -* The title of this aft as given in the Statutes at 
Lai go, "An Act To autlnnl/e the Socutaiy ot the Inteuoi to 
ishue ceitificates of citizenship to Indians’ is the lesnlt of a 
cleiicil eiioi winch bus been a soince of eonsideiable misiiiider 
standing The bill as oiigmally mtioduced eontemplatcd a pio- 
cedme wheiehy the Secieliiy of the Inteuoi wis to issue such 
cwtlflcatos The let ns fliiaUy passed, howeiiei, acted of Its 
oyvn foice to conlei citizenship upon the Indian and in fact as 
passed by both houses the title of the bill reads "A bill granting 
utirtinshlp to Induns, and for othei puiposes” * This act 


•^•41 Stat 408, 409. 23 U 8 C 386 Bee Chapter 12 sec 7 
« 41 Rtat 408, 410 See Chapter 12, gee 2 
■■4i Stflt 1228. 1282, 25 U S C 893 Bee Chapter 11, see 8 
-«• 48 Stat 244, 28 TI B C 808 
"28 Stat 704, 796, 3! U S C 807 
>e4S Stat 283, S U 3 C 8 Bee Chaplet 8, gee 2 
"Bee H Sept No 222, 68tb Cong, lot sees , Fibiuaiy 22, 1924, on 
n B 0865 wbeidn the Committee on InOian Attgns gaid 


y difttcull far an Indun to obtain 
g allotted and getting i pi* * * 

*i._ ,p jj, 


dence apilt from any tribe ot Infliaas This i 


hioughf lo tompU’lion a piotess ulii'iobi vinous cl isscs ol In 
(II ms li,id supccssni ly Ikhmi gi.intul the st itiis ot citi/eiiship “ 
By the Ac I of ai.ij 17, 1020, ” Coiigicss acted to legiil iiiyo the 
h iiidhiig (it “Indiiii inoiu'is, pi needs of liboi," miking such 
inonPis 

ii iilable loi cxpeiuhliiip, m the disuetion ol the Socie- 
1 uv of the Inteuoi, foi the beiufil of the Indian lul»s, 
igencies, and schools on uliosc bob ill they aic colleiled, 
subiecl, howciei, to the limitilioiis as to tubnl funds im 
posed l)v section 27 oi the Ael ot hliy 18, 191b (Thiitv- 
ninlh Statutes at Laige, p igc nO) '* 

The status of these tunds is elsowheie (hsciissul ' 

A eoiainehensive statute on oil and gas mming npoii unallotted 
liUKls iMthm Mxffiitne oidoi leseivatious is the Act of Maich 8, 
1927 “ Section 1 ot this act ' extends to Bxc*uitii o oidei icsei- 
vitioiis the leising pimlegos iheidv apiihcable to olliei lesei- 
V itioiifa imdei the Act of M iv 20, 1‘124, notod abnio “ 

Section 2 of this act " piovides foi the deposit of lentals, 
loyalties, aud bonuses in the Tiensuiy of the United States 
to the cmlit ot the Indian tube conceinod such funds to be 
ai Iilable toi appuiiuintion by Congiess This seition con- 
tains a siguiflcant pioiiso indicating a now lioud m Indian 
legislation 

Piomded, That coid Indians, oi thou tubal coimcil, shall 
be consulted in ifgaid lo the expendituio of such money, 
but no pel capita payment shaU be made except by Act 
of Gongiess 

Section i of the act " subiects pioceeds and opeiations nndei 
the act to state taxation *“ Section 4 contains geueial legisla- 
tion not restiicted to the maltoi of oil and gas leases 


• * • hcieaftei changes m the bound iiies of leseiva 
tlons cieated by Executive oidei, pioelamation, oi other- 
wise foi the use and occupation of Indians shall not be 


budge the piosent gip ind piovide means whereby in 
be given clt]gen<h]p Without refeienco to the iiuegtion 
uieoi the pUcc ot bis lesidcnee • ♦ ‘ 


of land ien- 


Tbe Senate Tmended the bill so as to eliminate all depsitmental dlscie- 
Uon in its appUcihon See Sen Kept No 441 08th Cong Isl sess 
Apia 21, 1021, and see 08 Con? Kof 8021 -8022 3301-0804 


See Chapter S, see 2 
M44 Stat B60 Sea 28 U S C 101h 

-• Bee H Eopt No 397 69th Coug , 1st sesa , ApiU 18, 1020, on H B 
11171 

“Chapter B, sec 10 
"44 but 1847 

>•■44 8131 1847, 26 U S C 808a 
*“48 flfst 244 See tn 236 »upia 
-“44 amt 1847, 25 U S C d88b 
M 44 Btat 1847, 26 U S C 8080 
>“ Bee Chapter 12. sec 2, 



LEGISLATION PHOM 1930 TO 1930 


made e\ceijl by Act ot Coiigiess Pioiich<I That this 
shall not ayiily to lompoiaij wilhdidwals by the tsccK 
Idly o£ tlie Tiitciioi “ 

This limitation oi i b isic e\LCU(i\e iiowui m Iht licltl of 
Indian ill ms is the iiiecmsoi of a soiics oi liiuil ilioiis niioii 
i'\ccuti\e authoiity enacted in the lolloping decade 
The uiif ivoi ible eompiiisous di i\iu bj the Meiiam lepoil * 
in 1928 belweeii the seixiee si lud iids ot the Indian Buieau 
and those ot state agciiciCEi led to a senes ot slitnlis looking 


"44 bill tolT, 13 U S C I96d bee Sen Rtpt No IdtO, bOUi 
(’one Sd ness Januai> 11 1027, on S 4893 
•‘iMtiiam Pioblem of Indian Adnnnisti itioii (lOJS) 
bee Chaptei 2, sec 2F lupin 


to the ti iiislui ot powii 01 ei Iiidi in ill iirs liom the Inleiioi 
Dip iiliiient to llie slilis A fn-^l slip in Ibis doiolutlon of 
powei ii is likin In I be tel ot Febinin la, " which ill 

lilts till Seeiil 111 lit till Iiileiioi to peiniit tlie agents and 
employees of atij st iti to iiilei upon Jndiaii 1 iiids ‘ 

*■ tin Iht pill pose ot in ikiiii, luspection of health 

iiid edueitionil i oiiilitioiis and enloieiug baiutatiou and 
nun iiitino nmililiuiis oi to eiiioiee eompulsoiy sebool 
alliiiilaiiee ot Indian pupils, as pioiided liy the law ot 
the Htili, iiiidei siwh lults, iigulations, and conditions 
IS the Sieiftiiy ot Ihc Intoiioi may piesciibc 


> nstil 1186 25U S C 2,1 

■ibetn Ript J13-I 70th Cont Id siss, ymiiaiy 17 1920 on H B 
1632J 


SECTION 16 LEGISLATION FROM 1930 TO 1939 


The deeade tioni 1830 to 1039 is is notable in the histoiy of 
Indian legislation as that of the 1830’s oi the 1880's Thiougb 
the senes of goneial and pcimauent 1 iws enacted in the field 
of Indian aflaiis duiiiig tins dee,icle thcie inns the motne of 
lighting past wiongs inflicted upon a iio.uly helpless minoiity 
The acnac ot theac wiongs owed much lo the Inbois that weni 
into the Meiiam icpoit, ' much to the investigations conducted 
by the Souato, “ and much to the voluntoei labois of individuals 
and oiganiaatlons willmg to assume Ihe thankless task of eiiti 
civmg the woi kings of oni goveinmciitd inslitulioiis •* ’ 

The fiiat of these attempts to lemedy jaist wiongs wis the so 
called Leavitt Act of July 1, 1932°’ Both the Meiinm lepoit 
and tlie special subcommittee of the Senate Committee ou Indian 
AfCaus Ikid m ido it clcai that in the development of iirlgation 
pioiects ou Indun icsoivatious, Indnius had been cbaiged with 
tiomouduus costs foi coustiuction woik which they had ncvei 
icqucstcd and which biought them little oi no benefit The 
Leavitt Act anthoiused the Secietaiy of the Inteiioi 

to adjust or eliminate leimbni sable chiigos of the Govein- 
meut of the United States CMStiug as debts against indi 
vidual Indians oi Utbea of Indians in such a way as shall 
he equitable and jnst m consideiation of all the ciicnm- 
st.uiees undei which such cliaigos weie made s *. • 
Sueli action was to be subject to congiessional rescission by 
luiumieiil lesoluUon 

A fuithoi piovislon of this act defeired the collection ot con- 
stiuctinu chaiges against Indian owned lands uuUl the IniUiUi 
title thereto should have been extiugmsbcd The place of the 
Leavitt Act m cnrient Indian iirigation work is elsewheie dis 
cussed’"* Legislation along simllai lines was latei extended to 
white users of water on Indian liiigation pi ejects’" 

The fiist legislative lesult of the depiessiou m the held of 
Indian alfaus was an act designed In meet the pioblem ot de 
faults on tunbei contiaets The Act of Maich 4, 1083, peimitted 
the Seeretaiy of the Inteiioi, with the consent of the Indians 
involved, expressed tluough a regulaily called geueial conned, 
and of the purchaseis, to modify the terms of uncompleted con 
tracts of sole of Indian tiibal tunbci ■“ (Jimilai provision was 
made with lespect to allotted timbei In aU such modified 
contiaets Indian laboi was to be given piefoieuce "" The Insist- 


*• See Chapter 2, see 2F 

a* See Chapter 1, sec 1 See also H Hipt No 9B1, 72d Cong, 1st 

-a See partitularly American Indian Life, Bullotlnb 10 (W27) to 24 
(1984) 

>■ 4T Stat 604, 26 U S C SBOa 
See Chapter 12, sec 7 

•a Act of June 22, 1036, 40 Stat 180S, 26 TT B C 389 rt BeQ 
» Art of March 4, 1088, sec 1, 47 BUt 1888, 26 G B C 407a 
•"Sec 2, 47 Stat 1608, 26 U S C 407b 
•" Bee 8, 47 Stat 1608, 1660, 26 U B C 107c 


eiice upon Iiidi in consent maiks a licrd that was to continue 
lliiinigli Ihe leiuaitidei of the decade ‘ 

Qeueial emeigentj legislation, such as the National Indnstiinl 
Reioveij Act,* with its public woiks piovisiuiis, and the Hmei 
geucy Appiopiutioii Act ol Jiini 19, 1031,“ luidei which the 
Indian Division of the Civiliau Cunseivation Coixis was estab 
hsbed, made a very significant impicssion upon the economic 
sitnilion of the Indian leseivahons 
All impoitaul item of gcuetol and pcimauent legislalion was 
the so called Johnson CMalley Act " of Aiiril 16, 1034, " autlioi 
i/ing (sec 1) the Becielniv ol the lutciior to entei into con 
tiacts with states oi ten il ones — 

• ' till the education, medical attention, agiieultuial 
assistance, ind social wcUaie, Including relief of distiebs, 
of Indians in such filalc oi Teniloiy, thiough the qualified 
agencies ot sneh SI ate oi Teriitory 
Fedeial moneys and fcdeiol facihties might be turned over to 
such stale ox teintoiial agencies Thia legislation conatituted 
a icsponse to the ciiticism made by the Menom lepoit that the 
btandxids ot sociil seivico in the Indmn Buiean weie in largo 
pait inleiioi to those of pai allel state agenaes ’ * 

Next 111 the list of luchaii gnovauces to be collected was the 
piovision in the law gcveiniug sales ol Indian heirship lands re 
quinug the Indian to icfuud mimeyb pud by a defaulling pui 
chisel Fall of loal estate vilues and vvldespie.id detaultfa on 
uncompleted contiaets made this piuvisiuti p<uticulaily onexous 
to the Indians By the Acl of Apiil 30, 1034,*” tlie ubual inle of 
law that instalments ou a defaulted conti ict inuic to the benefit 
o± the vendoi was applied to the Indians "■ 

The next attempt to light old wiongs was embodied m the 
Act of May 21, 1034, " an act which lepcaled 12 sections of the 
United SUtes Ctode that laid pecuhai lebtiictions upon civU 
libeities in the Indian countiy ■“ Thib statute maiked the fiist 
step in a pioccbs of freeing the Indians and the Indian Seivnce 
fiom the bniden of obsolete laws enacted to fit loiig-outgiown 


•« Boo H Bept No 1S02 72d Cong Ibt aeaa , May IS, 1982 , Sen 
Rept No 1281, 72d Cong, 23 oess , Febinuy 21, 1938, on U B 6684 
•"Act of Tune 16, 1088, 48 Btat lOT 

"•Act of June 19, 1984, 48 Stat 1021, 1060 Foi a contiiinans ac 
count ot , these acttvilite see the pnblioatioii of the Office of Indian 
Affoiib "Indiens at Woik ” 

"•■When originally intiodnced it was known os the Swing Tobnson 

bin 

“48 Btat 69b Bee 26 U S C 462 

"See Ben Bept No 611, 78d Cong, 2d eesb , Much 20, 1984, oil 
B 2871 

"•Spo Chaptei 2, aec 2F, and Cbaptei 12, ercb 2 and 8 
•" 48 Stat 647 See 26 G B C 872 (Bupp ) 

"-See n Bept No 825, 78d Cong, 24 sees, Fehinoiy 21, 1984, on 
n K tOTB 

48 btat 787 

"• FOi a dlocnsalon of the eecttona lepealsd aee Chapter 8, eec 10A(2) 



84 


FBDBRAIi INDIAW LEGISLATION 


courtitious The stalutrs lope.iUrt cou-.UIutc oiih d sunll ijait 
of the uM'-s of buch obsolete laws 
Tile most couipiehciisiie m('i>,iue of the (lo< ide, piobiblv 
(>tiuali*(l in scope and significance only b\ the hgislatioii oi 
Tune isai, “ ind the Uineiil Allutinenl Act of Fcbiuaiy 8, 
1SS7,' IS llip Act ot inne IS, T)o4 " Altluiiitb the yaiious pio\i 
sums of tins act aic discussed ni allioi iliipteis, an oulliru 
skileb ot file oiifue icl mn slinw the (ontixl mil pcispocfisc 
111 which each ot those pioMsioiis his to be Muweil 
The gcncial puiposPb of the Icgis] iiion iie set toith af kiif,tli 
III HeiiiiifcS liefoiP the Ilonsc Iiidi in Atliiis CoiniiiiKee"* nid in 
hiiefei toini in Hi iiiiigs bitoic the heimte Iiidi in Vflans Com 
niittce In a sciios of (onfiieuics held lliiongbont the Iiidini 
lonntiv the piiiiiobc's of Ihi piopnsul UBisliiion is cinisioned b\ 
ofbcials of the Inteiioi Dcpiitmeiil <inil the liens voiiod bv 
IiKliuis which ivcic einbodied ui the ail is finallj pissctl ite 
set fuitb in some detail 

Moio Diiofly the ohjectivcs of the legislation lie summed up in 
the lepoil pieseiitcd hy tonatoi AVlicclci one of the co sponsois 
of the measuie, on behalf of the Committee on Inch lu Afl ms, of 
which he was cih.iiriniii The lepoit lecomnieuchng eii ictment 
of the measiue**' declaied 

The pin poses of the bill, hilefly staled, aie as follow's 

(1) To stop the alienation, thiongU action hy the <lo\ 
einmont oi Ibe Indian, of such 1 mils, beton„iiik to w'lud 
Iiidhuib, as lie nooilccl foi the picsent md fuluit. suppoit 
ot these inebaub 

(2) To piosido foi the acquibitiou, Ihiough piiichiso, of 
land foi Indians, now landless, who iie anxious and fitted 
to make a liymg on such land 

(3) To stabiliao the tub il oigam/ation of Indian tubes 
by yostiiig such tubal orginwations with leal, though 
limilefl anthoiitv, and by piesciibmg conditions which 
must be met by such tiihil oignni/ationh 

(4) To peiinit Indian tubes to equip tlicmsclyes with 
the devices of modem husmesb uig<niuattoii, tbiungh toim 
mg theinselyea into business loipoiations 

(5) To establish a s> stem of tnianei il ciedit toi Indians 

(0) To supply Indians with nieaiib foi collegiate and 

technical tiaimug m the best schoolB 

(7) To open the way foi qiKihflod Indians to hold poei- 
hnus m the Fedetal Indian Scivico 
Sechon 1"" piohibits Inithei allotment of Indian hinds This 
pioviBion embodied a consideied ludgmont that the allotment 
system w is mcopable of contiihnting to the economic advance 
ment of the Indians As was stated in the House lepoit,*" 

The bill now imder eonsideiation definitely puts an 
end to the allotment system thiough the opeialion of which 
the Indiana have paited with 90,000,000 acies of theu 
land in the last 60 yeais (P 6 ) 


'"'See Sen Kept No 634 7Sd Cong. 2d seas, Match 28, 1084 on 
S 2071 wherein It h etnted • • It appiai'i tliat the cmlj nee now 
made of these obsolete sections is as an esonse foi aibltraiy abuses by 
bUTeancratic officials " 

See sec 6 eupra 
"" Bee sec U siipia 
«■ «i Stat 884, 26 TJ S C 461, et sffff 

*1* Hendjustment ot Indian Affahs Heaimgs, n Camm on Ind Air 
on H R 7002, 7Sd Cong , 2d sess (1984) 
w Healings, Son Comm on Ind Aft , on 8 2766 and B 3646 73d 
Cong , 2d seas (1684) 

*“ See, for example, Minutes of file Plains Congress, Maiob 2-6 1084 
(R ipld City Indian School) , Minutes of All Pueblo CouncU, Santo Do 
mingo Pueblo, Match 36, 1984 , Bepoit of Southein Aii/osa Indian Con 
terence Pheonii, Ailaona, Waieh 16-16, 1984 (Phoenix Indian School) , 
Proceedings of the Conferenie foi the Indiana of the Mye Ctyiilsed Tilbea 
of Oklahoma Muskogee, Oklahoma, March 22, 1984 
“Sen Bopt No 1080, 73d Cong, 2d sesa (May 10 (calcniter day. May 
22), 1984) 

*48 Stat 984, 26 U S C 401 See Chaptei 11 sec 1 
“H Bept No 1804, 784 Cong , 2d sess , on H B 7903 (May 28, 1084) 


Scitiim 2 ' extends, uulil othiiwiso ilucctcd by Oongioss, ex 
istiiig peiiods of tiubt anil ipstiiclions on alienation placed on 
Tiidian 1 mils 

Suitlou 4 ipail fiimi the lengthy piovisos lul.ating to the 
I>ip,i£,o 111 sen iliim " uiIlKui/id the SccieUiy ot the Inteiioi 
‘to lostoie to tiilnl ownciship the iiiiuiiiiiiig sniplns hinds of 
lilt Iiuliin usci\ uion hcieloloie npcufd, oi luthoiived to bo 
oixiiid, lo s,iio, 01 any othei foim ot disposal ' ' * ” "* 

Cniniiicntiiig on ihis section, tbe Senate Committee Ecpoit 
dill lies 

AVlioii lUotmciil was inuiod out on vaiious leseiya 
tioiis, lijcts ol suiphis 01 (xded 1 md leni.ilned unnllotled 
and weip plicod with the Lind Ofliio ot the Hepailmont 
ot the Inti tioi lot s.ile, file piotei ds lo be p ud lo the 
Indiiiis Some ol these liacts lomim iinsuld and hy 
seition 3 of the bill they aie lesfoied to tubal use (P 2 ) 
Section 4 of the act*" constitutes -i lafhci comphcaled amal 
fi iin of dilteiing Senate and nonsc di ifte on the subject of 
.ilKUialion of ludiin land The scope and effect of tbis section 
.lie elscwheie cxiilaied"’ In geneial, it may be said thiL the 
eclion piohiliils /life/ tiiio’i tiaiisteis of lestiicted Indian lirni 
cxcipt to in Inch in tube and Imnls testnmentaiy disposition of 
siiih hind to the heiia of the devisee, to uiembeis of the tube 
h.yingjuiisdlction o\oi the land, oi the (iibc itself 
Section 5 " authoinscs the ncawisilion of lands foi Indlins” 
and doclaies Ihil such lands shall he tax exempt 
Scdiou 6‘'* duccls the pioniulgntion ol yaiioub conseiy.ition 
legulations 

Section 7 ** gives the Sccielaiy authoiity to add newly ao 
quiied laud lo exittmg lesoivations and extends fodoiul juiis 
diction ovoi such lands 

Section leaves Mutteicd Iiidmn homesteads on tho public 
doiiiaiu out ol the scope of Ibis mensuio 
The fit St eight sections of the hiw as finally enacted couespond 
to the piovisions of the bills consideied and lepoilcd by the 
nonso ,ind Senate Committees In the lemainmg sections of 
the measuie as finally enacted, vaiioub combinations and com- 
piomises weie m.tdo between two dilteiout diifts which passed 
the two houses and, thercfoio, the House ind Senate debates 
ind committoo iepoi(& must be icad with caution 
Section 9 " autUoii/eb iin .ippiopiintion foi the expenses of 
oiganizing Indiin ohaiteied eorpoiations and othei organi/a 
lions cieated undei the act 

Section 10“" autboruea the establishment of a $10,000, 000 
levolying cieclit fund fiom winch loans may be made to meoipo 
latcd tubes Loans had been made by the Indian Seivice foi 
many yenis to ludividiinl Indians but the expciience with such 
loans had not been satisfactoiy The nidlvidnal Indian leceiying 
money or goods fiom .i fedei al efificlal was apt to place the tianv 

» 48 Slat 084, 36 U S C 462 
*>•48 Stat 084 26 U B C 468 

■w Later amendpd by Act of August 38, 1987 60 Stat 802 
”• See Chaptci 16, Boca 1, 7, 31 
•»»48 Stat 984, 986, 26 H B C 404 
"See Chaptei 11 sec 4, Chapter 16 aec 18 
"0148 Btat 084, 986, 26 17 B C 466 

•""OSve tltla to land thus aoiuired will remain in the United States 
'Clit Becietny may peimlt the use and occupancy of this newly acquiied 
imd by luidle^ Indians, he may loan them money for impioyementa 
and cultlvalion, hut the continued occupancy of this land will depend 
on Us beneficial use by the Indian occupant and hw hous ” (U Bepl 
No 1804 78d Coug, 3d sees (May 28, 1014), p 7 ) 

■•48 Stat 984 986, 26 U S C 488 
’"nut. 26 U S C 407 
■'48 Btat 084, 988, 26 U B C 468 
■W48 Stat 984 986, 26 U B C 409 
••148 Stat 8S4, 986, 26 U B C 470 
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nrLiou m the coiitixt ot toods iccened uudci tiealy oi igieu 
jnoutoi ol climlt, nid llio iiiRO to lexjajmrut wis Might 

Th(> nrvi loRisl Uinii ijiei hided lo.ius Cioui the Ftdei il ao\Lin 
iiu'iil to iiulnidii il liidiiiis lleiiccloith the ludividnal Iiidiin 
I's lo he losiioiisihle iii the niiltei ol lexiijmcut to his owu 
tube * 

Stclion IJ “ uithonw>d “lo iii>, (o ludi ins loi the immcul of 
lull 1011 md othei eviitiisos iii lecogni/ul ^ucltlOUll and tiadc 
schools,” md “loans to hidi<m students in high schools and col 
leges” 

ScM-tioii 12"' leeii if ted i iiioniise ol Iiidiiii cmploiment which 
hid hem nude iii sein il t iihci stilntes dming the pieccdiug 
(eiitun “ aiiiM-ilit ill\, It diiLtled the Hccietuy ol the luteiioi 
to fstilihsli st iiid ads loi iiiiioiiitnioiil ‘nithoiif legiid to civil 
seiMfi 1 iws, to the laiious iiositions m unt.iined, nowoi heic'iltei, 
hi the Iiifhiii OUko, in the adimiiisti itiou ol tuuctioiis oi 
eiines ilhclmg any Iiiduiu tube” lud iiiovided that Iiidims 
meeting such non cnil sc'iiicc stand lids “shill heieattei have 
llio 111 etc If me lo aiiiioiiilmeut to lac nicies m anv snih posit inns” 
'I'lio (Uhuiutiali ttioii of this pio^isiou IS elsewheio discubscd” 
Hecttoiis 1J,"‘ 14,''“ and 15 *" of the act dcilt uith the evcmii 
tioti fit 1 iiions tubes lioiu nil oi some ot the piOMsioiis ot the 
act, pioMdtd foi the coiitmu.ince of “Sioux beneflis," " and put 
tom aid a pionu&e 

that 110 capeiiditui cs loi the bi uilit of Iiidiiiis made out of 
apiiiopiintious anthoii/ed by this Act shill bo coiisicleied 
as ollsets in iiiv suit In ought to lecoMi upon my claim 
of suf h Iiidi uis against the United S( itei> 

SecUonh 16 and 17 ** deal with the pioblem ol tiibal orgam 
/itioii and tubal mcoipoi itioii Since thete bectioiis weic the 
uoik of a ( onion ucc fommiltcc which took phinscs fiom the 
bill that had passed the nonse and olhei phiasea fiom tho biU 
that had pissorl the Senate, the Hoiibe and Senate committee 
lopoits aid legislilivc histoiy piiut to the coiifcieuce lepoit must 
be used w itli extreme cii cumsp(>cl ion, in aiding the mteipietation 
of these two sections The scope of these two sections and the 
intcipietitions placed thereon aie elsewhere discussed"* 

Section 18 piovided that the act as a whole shonld not apply 
lo any leaeivation wheiciu i nujoiity ol the Indians voted 
It iinst its applic<itiou ■“ 


See Cboptoi 14 

10 48 Htat 984, 980 2B U S C 471 

"> 48 Stat 984 986, 26 U S C 472 

■“i 6>ec Chapter 8, sec 4B 
“See Chaptei 8 sec 4B(8) (b) 

" 4h Stat 981, 980, 26 U 8 C 478 

VMS Stat 984 987, 26 U 8 C 474 

"-IS Sfit 984 987, 26 U S C 475 Thu pioviolon Ineolar an it 
promisefl that appropriatioiis anthniired h} the act alioold not be con 
sideied offsets m Indian claim suits igoinst the ttnitod Slatpe, was latei 

Iipudiatf d in In Re pnit, by a rldei to tho Appiopiiation Act ol Ancuat 12 

ion 49 Sflt 671, 096 26 U S C 476a 

•« Sec Act of Maith 2, 1889, sec 17 26 Stat 888, 894 , Act of June 10 
1896, 28 Stat 821, 884 
""48 St it, 984, 987, 26 TJ 8 C 476 

“ 48 Mat 984 988, 26 D 8 C 477 

*“ See Chapter 7 toe 1 , Chaptei 14 sac 4 
<» 48 Slat 984 988, 26 XT 8 C 478 

“Foi a holding that the light to leject the entlie act Inctaded the 
right to lejeet the special piovinons dealing mth the Fapago Eeaeiva 
tinn, aee 88 Op A G 121 (1984) Undei the oiiglnal act elections 
had to he called on the act within 1 year after its approval By the 
Act of June 16, 1986, 49 Stat 878, this peiiod was extended another 
yarn TJndoi the onginal act a majoiily of all the Indians ontitlaa to 
vote was leantLed to rendei the act inapplicable to a paiticular reseiva 
tion Unicported Op A Q , XpiU 19, 1039 The amendment abOTO 
refeiied. to modified this mle so as to rcgnlie only a mojoilty of those 
volms m an election m which not less than 90 percent of those entitled 
to vote actually vote 


bcflion 16 ol the <itt uicludfS dellniUous of “Indians,” 
“lubes,” md ‘idiill Iiidiiiis " Of these dcfluiLions the defaiiition 
ol the ti'iiii ‘ liidi 111 ’ 1 , ot p iiticul 11 impoitiince 

The Iciin “Iiidi lu" as used iii this Act shall uiclude all 
persons ol Indian desfont who are mcmheis of uiy lec- 
ogiiizid ludiin lube now undci FedeiaJ juiisdiclioii, and 
ill pi'wiiis who aiL distc'iid lilts ol such monibcis who 
weic, on June 1, 1‘HJ, ii siding within the pieseui bound- 
aiies ol my Tiidnu leseiialion, md shall tuilhei mclndc 
all utlici iicisoiis ot one h ilf oi mole Indian blood 
Although niinj piousious ol Ihc ai t as oiigiu ill> enacted did 
not ipply to the Tciiitoij of Al iska oi the Stite ol Oklahoma, 
which togethei icioimlcd foi appioximately one half of the In- 
dian popiil itioii ol the Uiiilod Stales expciic'iitt lu the iilmin 
isU ition ol the let and ml ensue ducussiou ol its piotisious in 
the exeuipfod aicas led lo tho ■idoplioii of legislation exleudmg 
the main piuMslons ol tho ict, with nimoi modificalions, to 
Alaska aud to Old ihoma 

An analysis ol the woilangs ot the Act of June 18, 1034, wot 
pnbhshed iii 1038 bj a committee ot students ot Indian affaus *“ 
Thf conclusions leached bj this committee after an analysis of 
conciete expeiiencos on typical lesei rations arc worth quoting 

' ’• ' these louciele cxpciicncos point diamaucally to 

the ncyy woild of oppoitnmty that has lieeu opened to all 
luihin tiibis by the deyelopmenl of thiee caidinol piin- 
(iples ol pi esout day Indian idiniuisliatiou Indian selt- 
goieiumont, the cousoiiatiou of Indian lands and le- 
soiutes, ind sue i illy dnected ciedit Ou almost eyeiy 
ipsciy.Uimi tod 17, even on it sci rations thit voted to reject 
the Indian Rcoig iiii/ ition Aft, one finds a deep and glow- 
in' coiiunii loi these basic piiiiciples, <i constums stuving 
1 0 SCI nit then application to local pioblems, the beginnings 
ol ctmstinttiio idiicycmeut, and hope loi the lutiiie whcie 
thcio was once only hopeless legiet foi the past 


Inman Shut-Goveenmeht 

The flisl major move of the present admimstiation in 
tho diieciion of Indian self-government was a piovision in 
the rucblo Relief Act ot May 81, 1938, piohibiting the Sec- 
letiiy of the Intel wi tioin spending moneys appiopiiated 
undei (hat act foi the v inous Pueblos “without first ob- 
taining the approval ol the goveimng authorities of the 
Pueblo itteeted" 

The sime piiiitiple was established on a hioadei scale 
by the Indian Reoigauia ition Act of June 18, 1934, which 
gare to aU Indian tubes oigaiii/uig uiidei its leims the 
hull powei ot appiovil oi veto over the disposition of 
all Uihal assets 


" 48 Btat 984, 98S, 26 U 8 C 479 Fot definition of Indi ins see 
Chapter 1, set 2 

’"I Act of May 1, 1988, 49 Stat 1260, 48 IT 8 C 982, 3B8a, discnaaed 
m chaptei 21 

Vet of Tune 20 191b, 19 Sint 1907, 26 U 8 C 901-909, discussed 
in Chapter 28 

sv'jiie Niw Dn toi the IniUnus A suirey of tho Woiking ot the In 
dim Kioignni/'Stion Act ot 19dl (1916), edited by Tay B Nash UUiei 
LsFaiRC andW Caisou Kym , oponsoied by Toblo Abelti Loula Bai tlett. 
Bulb Benedict, Biiiee Bliyen, Loonaid Bloomheld, Fnn/ Boas Bay A 
Blown, Fay ( oniiei Cole, Tobn U fonper Ceoigo P Clements Huold 8 
Colton, Byion Cnmmlngn, WiUinm A Dui int, Ben Dwight, Beibeit K 
Edwoids navon Bmeison, Edwin R Embiec, Howoid E> Gane, Eobeit 
Oessnei Bey Philip Goidon, Tohn T Htnnon, Tobn P Huiin^n, M 
Baymond Hdrnnf,lon, Molvillo I Ilerskovits Fiodenck 'W Hmilchs, Ti , 
F W BTodjfes, Edgai HowsrU, Aloa Hidlieka, Albeit Eineet Tonka, A V 
Elddei, Chuilcs IKe, Oliyei LiFnige, Eobert Lansdale, Kalph T Linton, 
Ohailes T Lorain, John Tosoph Ualhews, TVilllun Gibbs McAdoo, Mai- 
goiet AleElttiick, H Scuddei blekeel. Jay B N lab, WUliam F Ogbum, 
Fatliei Bom Ventuia Oblnssci, Bobeit Bedfield, W CAison Hym, Leetei 
P Hcott, Elivnbelh Hheply Seigeaiit, Hinest Thompson Seton Guy Fraeiy 
Bhipler, Fionk G Speck Vllhialmui btelansson. Fled M Stem, ITuaton 
Tliompeon, Geoige C VoiU'mt, Wllaon D WUlis, James P Warhasae, and 
B D Weeks 




FBDEllAL INDIAN LBUIhLATION 


'Hu Iiiaim U(.oi(,iin/ 1(1011 Ai ( Uiitlii'i .uiUimi/iil (ho 
Aaiious Iiuliiii tulus to take (ivoi posilne cuutiol ol 
Oieii own lesomccs niid to caii> on tiiliil eiitdinisos is 
memVii I slup coipoiilums niidoi i giadiwllv \anisliiug 
fLClei.il supeiMsiou 

'TliO 1 in as tin 1II7 en loti il, lolt to tlu iutuio many giants 
ol pond iiiLlndiil in the oiigin it hill, loi wliicli il; nds 
flit that the liidniis neie not let leadv Thus the 
IMinci touinoieiuirtesiialiUMuiploiees litmi a 11 s< ii-itiiiii, 
tlK pond to ippiopiiile tiiliit liiiids hi hi Jii fhi IJiutod 
StitisTu isuiv mil IhetX'^i*’ to 1 ikt oici seivuc' now 
loiKleiiil 1)1 the Intel 101 Dep iitmoiit to imliiiclnal In 
(Inns— such soMues, liii mst line, is UC 1.011m ctid niUi 
Ldncition health, tin inohito ind sale of illol mints, and 
tilt haiidliiu, of indiMdnil Iiidi in monijs — ill weie de 
iLltll till])] tlu uiigiuil lull 

Wli.it n.is pciliaiis nioie iiiipoiliut thin the spicilu 
IHineis nhiih tin lit is fin ilh pissid, ismteiied upon 
011,1111/ed Indmi tulles n is (In solemn pUdi,e tontaiiud 
111 the ait til It ueid igiiiinimld tlieFeilei il Qoicinineiit 
ti 11 ilonii the mmucipil mil iH.ouomit oi|,ani7atious tliat 
should istalilisli tliiinseliGs nudei the pioteclioii ol the 
ict, inrl til it poweis vested in the tubes uiidei pist liws 
and tiiutios nonld not In diminished nitliont tnhil ton 
bont 

The punciple of Tndi ui stlf goieinmtnl wns laineil to 
a new phase when the Induns themsehis woic iskod to 
\oto im whetlui ol not the 1 iw establishing selt-goi ci mug 
poncis should ipply on ibc diffeiiuL leseiiaiioiis Thi 
gip it nujoiitv ot tlio ludians sotuig on the qiiesUou soled 
m tnvoi of the Inclian EcoiP’tm/ itioii Act In iiuiiilaucc 
idth (he expiossid dusiies ol (lilies oiigmillv tscluded 
liiim tho net, its ossoutial piuuiplos woio oxteudod to 
AJaslva liv tlie iit ol Mn’t 1, 10%, md to Oklahoma hy 
the ut of Tune 2(i, 1010 Induns unmbciiug 2SJ,‘Jll 
mu now iindei the itt Tlid mo giouptd lulo tubes 01 
Iniids mtiulieiuig 200 Thej lopiesent 08 & peicent of the 
total of Indians in the United SI itts ind Al isK i 

As of Hcptcmbei 1, 1038, 8“ tubes, with a population 
ot 90,813 Jind alieadv adopted coiistitiitioiis ind bi-laws 
iindei the Indi in Eeoigiinl/ition Act Fifti nine ot these 
him alieudv leteiied shaitus ol iiiuniioiation No tiilie 
111 gionp which adopted tho act, 01 wlmh wns biought 
within the leims of (lie act without toininl sole ns 111 
OMaboma niid Alask.i, has asked by vote <11 by iiiajiiiity 
ixtition to bo leliescd of the teimb ol the ict On the 
iithoi hand, a niuulioi of guraps lu tubes which once le 
leclod the act ha\e iietitioned foi a second chance to 
Mite ou the giuund that then iiiikhuI adveise vote was 
infliioiicod by misnitiumaiion TFliat the idoption of In 
dian lonslltutions has meant 111 the spnuuni iegonei.iUon 
111 the Inclnns. concuinud is illustialod moie fmcelully by 
tho (oiieiete expeilmices lelaled m the flist pait of this 
lepoit tliau by my statistical figtuos 

One sigmflcoiit change 111 the duection of Indi in self 
guseininont can iiest be pul m negative teims Dm mg 
the centuis tiom 18S3 to 1933 hunch cds of laws iffectmg 
Indian tubes weio enacted and i gieiL part of these laws, 
peihaps a maioiity of them, 111 some svay clepiised the 
Indi in tubes ot uglits 01 possessions they had once en- 
JoMd Since 103 -1 no law has ln'eii enacted which took 
trom any Indian tulw, against its will, any ot its Ubei- 
Ues 01 any of its possessions 

CONBlEVAnON OF Natoru Rfsotjeobs 

Dm mg the yeais fiom the pasisage of the Qcneial 
Allotment Act of 1887 until the begmumg of the piesent 
admimstiation, Indmii land holdings weie icdnced fiom 
appiiiximatelv 137,000,000 au.es to less than 60,000,000 
acies Of the men that 10 m lined in Indian owiieislup a 
laige part wa& deaeit 01 mountainside The gi wing land 
and fniming land &I 1 II owned by the Indians had seilonsly 
deteiioiated as n lesult of oveigiazing, the plowing of 
sod that should nevei have bt>eu bioken, leckless tunbei- 
eutrtng and the emigiatlon of the topsoil by vaiious watei 
and aeiial loutes to points east and west 

These flgnies lopiesented stoik tiagedy foi a people 
whose economy was looted in the soil, whose leveience foi 
the soil was so deep that they newei fully giasped the 
white man’s concept of buying and selling land Little 
gioups of Indians for whom the piocess of land loss had 


gone to Us hii il cud, (111 athauce guaid ot in aimy moving 
towaids 1 indlcssuess, ciiuld bo touud m luial slums and 
town gaib igc dumps, living m the depths of squaloi and 

hopelessness 

Agimst tins bicKgiouud the goveinmeul's piesent con 
seivatioii iioluios stand out in shaip lehel The loss of 
Indi lu lands thioiigh sties to whites wa* stopped, eycept 
loi a few emeigency cases by an oiilei of Commissionei 
Collici, appioyed by Secietaiy Ickos August 11, 1933, and 
br Ihe gencnl piohibition ag iiiisl fuithoi allot meiils .uicl 
against sales ot lestiicteil land which is eoiitamed m the 
Iiidiin Keoigim/ntion Act Guiianteos ngiinst alicna 
lion ot tJibil liuils have iH'en wiittcn 111(0 eveiy tubal 
conslitntiuii and chiilci 

Between Maich 1931 and Decembei 1937 the total ot 
Indian liud holdings iiicicased by appioMmitely 2,780, 

000 acies The ludiiii lleoigani/ation Act aulboiwed an 
appiopii itioii of 'ii2,000,000 a ycai ioi land pmchise lu 
the tom jeais tol lowing the pissnge ot the act i tot il ol 
i.29'"«O,0J0 w is actually ippiopii ited and coiiUai ts iiiyolv 
mg an additional 5i')00,00() weie luthoii/ed This money 
w<is used to aeiimie 2 10,110 acies ( is ot Deeomhei 1, 19371 
till Indian use Duiing tlie same penod an additional 
340,207 leies w is added to Indian icseivitions, undei the 
intlioiity which the Indian Beuigamzatiou Act confeis 
npon the Seeietaiy ot the Inteiioi to icstoie lands whuh 
haye been liken aw ly fiom the Indian tubes as “suiplus" 
lands wheievei such 1 mds aie stilt hold by the Fedeial 
Govcinmeut Restitution ot a total lien ot ippioMiniitcly 
6,000,000 acies is uudci consideiation Specnl Icgisla 
lion en<icted unclei the piesent admimstiation acconnts foi 
the addition of onothei 1,208,808 acics lu the ludniu do 
main An additional nea of appioMmitelv a inillloii 
aciGS has been lududod in submaigmal land piui liases foi 

1 mil ins made hy the Resettlement Adininisti at inn in cnii 
suUatiou with the Iiiteiioi Dopai tnient 

Meanwhilo, yigoious mea&uics weie being taken to 
stop ovoiipa/uig The soil of ihe Inchm countiy was 
being lebmlt thiougli an evtensiye piogiom of watei 
deyelopment and flood coutiol, a piogiam yvhich was 
cauied out In the Indians themsehes on tho basis of 
tinancial aid tiom the Public Woiks Admimstiation, the 
Soil Oonseivntion Son ice the Civil Woiks Admlmstia 
tiOD, and the Indian Diyision of the Civilian Conseiya 
tion Ooips All timboi cutting on Indian lands (except 
in a small pxoblem aioa m Washuigton State) was being 
put upon a pcipetnal yield basis Oil deyelopment on 
n scoie of leseiynhons wheie oil has been found was 
being stiictly eoutiollcd in the mteiesls of a national 
conseivation policy In shoit, the Indian estate that 
a few veais ago was being dissipated and destioved is 
today being consoived, ampUlled, and impioved foi the 
benefit of the Indian people today and foi the unboin 
Indian geneiations 

■EkMTfoirio Planhino 

Blconomie planning is no noyy thing on Indian icsoiya 
tions The Blnckfeot adopted a flye-yeoi deyelopment 
plan in 1921, and it was kitei copied on many other resei 
yations What is new m the economic planning undei 
the piesent admimstiation is that wheieas tormeily the 
Indian Seivice planned tot Indians and dealt with In- 
dians as mdmduals, the Indian Beiyice now yidds to the 
tubes that have mcoipoiated undei the Indian Reoigan 
isation Act a large share of lesponaibihty foi developing 
and admimstcimg a loseivition economic plan On sev- 
eial leseivntions new tubal enteipiises, smted to the le 
souices of the leseivation and the Intel eats of the Indians, 
foim an mteginl pait ot the leseivntion plan On sev 
eial lesei yations coopeiativo cattle associations, eoop- 
eiatiye stoies, and othei founs of eoopeiatiyo onterpiise 
have been develoiied On most leseivabotis economic 
planning is still entiiely In teims of individual piogioms, 
but even heie tlie contiol of ciedit, npon which economic 
planning depends, has become a collective lesnonsibility 
of the tube 

Undei the Reoi ganwation Act $4,000,000 has alieady 
been appiopiiated foi loans to incorpoiated Indian tribes 
These ciedit funds aie being expended almost entuely 
ftn capital Investment, in the term of agiicultuial ma- 
chinery, faim buildings, and other Impiovements, live- 
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stock, si-rt min'-, and fistiint cquipuient This ucdit pio 
HI un, il it IS stiiiiilLinciileil bv a sound Inud piogiaui, 
.lud il it (loos not bucomo too dtiplv wil iiigltd m dLiiul 
montil led l-ipe ind i emote contiol, is lUvoIv to osliblisli 
loi the fust tiiiio a st ible basis of economic independence 
loi tubes some ol which haie liMd in the depths ot 
poic'ily, Ol lie kf'pt ali\e on tlio edge ol stall itioii bj 
iiKomc fiom annuities, liiid sales, and lc'i>.cs of laud 


Wuvi Heliums To Er Doni 

One who seeks to aehioio a iiist appiaisil of the leeoid 
ill the held ot Indian alliiis must conclude that substaii 
tial piogiess his heoii made in the lenioi il ot luiusliccs 
and an ichiumsins that haie eh inrti ii/ocl oni nation il 
ludi in poliry The piogiess aehici cd is p utieukiily tied 
il.ible yheii one leali/'es the ohstaclis th it wcie met the 
opposition ol leslud inteiehls the well-eiiued suspicion oi 
hostility amoiiR the ludiius them soli os iii the lace oi new 
pi onuses oi bettei hie, the eutienched habits ot a civil 
SOI MCI tianied in disicspcct foi Indians and Indi m wiys, 
lud the tieuieudiius iiicitia which eo't.iiimontal mstitu 
tioiis, nil UK lal ]( f, il uid pioi (kIui il, alw lys otfei agamsi 
luiidimcnlal icfoims 

Taking account ol those' obst teles and nppietialuig it 
tlieii full value' the gnus tehieied, wo must netcithedess 
iceogin/c tbit tlm idministiatiou of ludian itlaus is not 
jet some thing of whicdi jihite Ameiicans tan be pioud 
The lehiosomouts of the pioseut pohey lepiesenl only the 
beginning ot a liheial Indian piogiam ‘ '< * 

Piogiess in the diioction of Indian self goioinmont his 
lioeii btiikiiig nntoituuitely tins piogiess icmiins toi 
1 ho most pai t in its pi omissoi y stages The 1 1 ( al question 
IS ‘ Will Ihc piomises ot sell-got eiinuent embodied in the 
Indian Kcoig im/atiou Act and lu the tub il constitutions 
and chaiteis actually be fulfilled oi will these pioinisos 
he tie ited like so m luj eaihei piomises of the Umted 
St itPs embodied lu solemn t leaties with the Indian tubes?" 

Alieady Ooiigiess has cut do\i u the ippiopii Uious whith 
the Iiidi in Buuig mi/atiou Act anthoii/ed loi land pui 
ehaso, foi ciudit ioi loiu lands, md loi the e\ponses of 
tubal oigim/ation Alieady tJougiess has shown a dis 
position to Igiioio the veto powei which it coiiteiicsl upon 
oigain/ed tiilies iii tiio o\i)cudituie of tubal funds 

Finally, it is impoitaiit that the measuies of self 
gmeiument alieidy achieii'd he legaided as a hegmnuig 
and <111 earnest of good faith lathei than as a final goal 
The oig ini/ed ludi.in tubes, m raiiymg thiough the pio 
giam they hue begun, will meet situations m which aclcli 
tioual powcib, leg il and huaucial, aie essential to success 
Thej need svmpvthy and uiideist inchug in theli sliuggle 
to achieae these fuithei poweis ot self-goyeinment 

The piohlem of land is stUl the gieatest nnsohed piob 
lem of Indian adnuiusUatiou The condition of allotted 
lands in hen ship status glows moie compUcated each 
yoai Gomnussioiioi CoUiei supphed the House Appio 
pilitious Oummittco a aeai ago with c'samples showing 
piobatc and admiuistiativo expondituics upon heirship 
lands totalmg costs seyui'j limes the aalne ol the laud, 
and undei existing law these costs aie destined to lucieasc 
mdcflmtelj Responsibility lies with Oongiess and the 
aclmmi^-tiatioii to woik oiu a piacUcal solution to this 
piohlem, eithoi in teiuis of coipoi.ite ownciship of lands, 
01 thiough some modification ot the existing iiilioiitance 
system (Pp 20-34 ) 

Following the passage ot the Wheelei-Howaid oi Indian Beoi 
ganization Act, Oongiess made anothei efCoit to lemcdy old 
wiongs in the Act of August 27, 1935,*“ dealing with the piohlem 
of Indian aits and ciafts Foi decades the Indian Bureau 
had discoiuaged the piaetices and conditions out ot which Indian 


•“ 40 Stnt 801 26 U S C 806 rt aoa 


Ills ind ciatls had cmeiged The substitution oi sloie pioducts 
toi iialn c pioducts, outside ot the field of .igiif ultuial pioduc- 
Lioii, hid been a contiuuiug sLiaud oi Indiiii Servue policy foi 
inoie thin i ccutmy B\ the art establishing tlie ludnn Aits 
.md Ciatts Boaid, C'oiigiess gaat eucouiagcment and piotection 
to a moMinent alieady stalled hi liaduis, aitists, and ludiuns 
ioi the itMial of iiatiic touiis of aitistic and ciitt pioduiLion 
The 1)0 lid LSI iblislied In this mo isiiie Wiis authoii/ed to iiigage 
111 iGsoaich aiid evpciiiiiLnt ilioii, to istablish luaikot eontacls 
Id ,iid in St ( 111 iiig hiiaiici il assist lulc Jot (he piodiictioii and s,ile 
ol Indian pioducts, ind to tieilc goiciiiment tiademaiks loi 
Indian pindiicls A full me isine oJ cunliol oiei the use of siidi 
tuidt maiks wis confeiied upon tlio Indian Aits ind Tuilts 
Ko ud, and cimuual iieiiilties w'cie pitnided foi those imitalnig 
<11 couiiteitcitiiig such iiiaiks, oi adieitisuig pioducts is Tudian 
pioducts withoul justihcilion "" 

Aiiolliei eltoit by CongiLSs lo icmccU an established wioiig is 
tound ill the .Vtt ot Tune 20, 193b”" This act exempted tioui 
taxilioii lesliitted Inchaii lands which had been pniehased out 
ot tmst Ol lesliicted ludnui funds on the uiidci standing that 
such liiids would he nontax iblo “* — an nndci standing whith 
( ime lo giiel when ciiliei comt docisious on the subject weie 
levLisod ’* 

The At I of May 11, 1038, ‘ supeisedcd eailiei Icgislatiou which 
had giien the Sccietaiy oi the Intuioi wide powcis to dispose 
ol iiiiiieials on Indian icseivations to piospcctois and lessees and 
cst iblislied a compuhensno system of muicial leasing on Indian 
tiibil lands, gniiig piimiiy powti to lease to Ihc Indi m touncil 
Ol toovcinmcnt, subject to depaitmental appioval except wheie 
piovisiou has been made, by the leims of tiibil chaiteis toi 
dispensing with icquii cmeiits ot tlppaitment<il appioval “ 

Finally, the legislation alieady commented upon ' * looking to 
the bleak up ind distiibntion ot tiibal tniids in the United States 
Tieasuiy was lepealed by section 2 ot the Act ot Tune 24, 1938 ' ‘ 
Section 1 of this act lecndified the laws uudci which liibal fluids 
miy be depowted by idmimsUatiie officials’ 

The foiegoiiig snmmaiy of legnJation enacted dm mg the dec- 
ade tiom I'l-M) to 1930 coieit,, of com&e, only the moie impoitant 
measuiob of guncial md peimanent apphcation It n, fan to 
say, howevei, that the pimciples embodied ui these measuies 
well' It the same tiiuc iipplied in a much laigui mass of legis- 
lation dealing with paiticulai tubes and aieas 


»i Sep Sen Hopt, No SOO, 74tli Cong, Jst less, May JA 1936 and 
Bept Comm on Indian Aits and L'latti to Hon Haloid L lobes on 
S 2201, incoipoiatpd tbeipln 

•'■49 Btnt 1643, amended by 4ot of May 19, 19ST, CO &Ul 188, 31 
use 412n 

•<• See H Bept , No 2388 74tli Cong , 2d Bess , Apiil 18, 1986, on H R 
7T84 See also Ben Bept No 832, 76th Cong , let sesa , Apul 12 1987, 
on S HO, smending the 4ct of June 20 1036, wheieln tt is said 


63ip sud act • • • was dnugntd to hi rag lUnf and iclm 
hmsoment to Indims who by falluie to pay tnxes bave lost oi now 
aie m daiigei of losing Inndb puichaatd foi them undei rope 
iisinn, adsi<% md gulaonie of the Fedaol Government wfiich 
loiibes wee not tbo tanlt ol the Intbius, but wtic pnrcbaeed with 
the undei stiindlng and behuf on tbiii paiL and induced by lep 
lestntxtions of the Govtinment thal the lanfle he nontixnbit 
attei pnichobe 


• ■ See Chapter 13, see 8D 

•>02 Stat 347, 25 U B C 896 ot seg See Chapter 16, tec 19 

Bee Son Bept No 086, 76tli Cong, Ist sets, July 22, 1987, on 
S 2689 


“JBec sec 14 aupia 
M52Stsl 1037, 26 U B C 102a 

■“See Bin Bept, No 681, 76th Cong, tat sess, May 10 1837 on 
B 2163 
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HiiUKHAIi INDIAN IjBOISLATION 


SECTION 17 INDIAN APPROPRIATION ACTS 1789 TO 1939 


Aiiiuojiii itiiiti ilioii 111 Ms L iiKUhii ihIl 111 Iiwliiil 1 w 

Not ()ul\ (Jdos (MU' find i liiiw* iiiil. (if tin siilisl iiitne 1 iw goi 
filling Indmi mIIiiis liidilni i« i\ iii llu iiilcistifis ol ijiino 
liilitiou n-ts, Imt 111 (imiith llu iduil ipiiKiiniatiiiiis iiul tlu 
foiidilKiiis iiU'sfiiiKd Kn (lie ('\[i( ndiluii ot nioiio-v an gi'tii 
umsuUiilik Vfiglit, It It isi uliiiiiiisu iti\il\, xii flcti luiiiiiut, 
llii lights 111(1 iMiu ( I s Ml idiiiiiiislialiM iillinaK Thus, toi e\ 
iiiiIiU, Uii lilt that Cdiigiiss Ills 101 miii\ die idis iiiiiioiiii 
did ludiiti 1(11 Jnduii imUi's luil iiidiaii iiohtLiiM'u, Uis 
Lumiuduly Im'('ii tu'itea is iiioMilmt, ((iiigitssioiiil .ml Iiuii/ ition 
Idi llif ictMitKs of tli(s( otJiLiflls, ahliMilgh thill IS no sub 
St inlML t('iliiil lai\ (VpK'sslj iLidMi>/i»g 01 Loiiliiiim. suih 
iiithoiiti 

VV( lint ali(‘id\ iioti <1 111 th(> iiunding sictioiis of this «hip 
t( I llu iiidio iiiiiidit lilt ot till' iiidiisions ol uiioi il xiid iitniin 
iK'iit hgislation \tlilch iii' Idiiiid iiuoiig the sw lions md pio 
Msosdf ippi 0111 int lull Ians Tn nlhi i th iplois itti ill ion is paid 
td the sigiiifit iiin ot appi dill III ions iii \ iiioiis spicifit pioliltnis 
(It todi'i il fiidinit tin ■*' Foi tin. |iKs<iit U will lu (‘iiongh to 
otlei I ftw sng..Lslidiis fis .1 gui(l( to those wlio in It it knit do-wii 
sniiii ptdhioiii ol Icdei il Tiidi iii law unist go thiough the lelt 
till! iiunopuitioii Ids 

Appiupii iliniis aUoitiiig IiKliiii lit ins ,ui found in .tppio 
piialioii ads fdi tho Iiitmoi Dip.utmoiit, toi the Wii Df«p.\it 
iiiHit, th( DtiiiUmiul ol I'diiiuu'iLt, the Ticasiuv Bi^puliiicnt, 
the Depaituiciit ol Agiiuiltnii', the Utputnunt of NIate, the 
fJi'pntinent ot Tiistiu', and i iiious otlui afieiifits Ainoug the 
legulai deijaitini'iits, ouh thosi ot Liliui andNaiy nppf<u to be 
imimiiio tioiii puaisions iftidiug Iiidiius Howeiei, the mam 
slieiiii of luiliiin ippiopintiou Icftislitioii his follow'efl i iiai- 
lowei com St II hfgins with npiudpiiatioiib “loi detinjlng the 
i\l«‘iises lit the Iiidi .111 lUiiailuiuit” Tho hist such genuinl 
appiopiiitioii ipponis ui tlu Appiopnation Act of BAbiuaiy 28, 
17<)J,’ eulillefl ‘An Act unkmg ippiopiutions foi the snppoit 
of Qo\t'iiiiui>ut toi the leai one tluiubiud seieu hundii'd and 
nuiotv tluee ” A >tai 1 itei the item it ippe us lu ‘An Aet inak 
iiiR apiiiopnatums toi llu suppoit of tht Milituy i si iblishmeut 
ot till 1111111*11 Stites, till till yt u one thousiiul seieii bniidicd 
mil lunitvloni” ’ Tlieieitli'i ihe .innnal ipiuopiiation act 
loi the uiihtaij ost iblUIimfiit, oi in suitie tnsos, foi themilitaiy 
iiicl niiiil esl Uilishineuts, (untains a legulni npiiiopiiation, in 
tieasmg itni b> ii u, “foi the Indim rteinilmeiit ” 

AiMit tioiu lliesc ipinopiuiious tin the Iiidiin dipulmeut, 
sep uate ippiopji.Uioiis noie jiuido, fioin tune to lime, foi the 
eiiieuboh oi w iis against Indians,' " tin evpensps ot tn alies with 

»*See partitnlfuiy Clmpter 12 
"I Stat 826, 826 

Att ot Maith 21, 17&4 1 Slat 848 
■'Sti?, loi mstinte Act ot iVliiuaij 11 1711, l stat 100 


Iutliins"“ (wliiili tKiini'Ullj uulurttd niusidiialile gilts), and 
t\lipiis(s ol ciiiimg into elttti lieili pionsious''* 

At lust these .ippiopii ilniii <icts loi tin lain lug out of tic ity 
pidiiiisis mide iiLinniieiil iiiiiuipnalifius, eitliei lot i tcim ol 
K iis 01 ■‘loiLiii ' ’ Lalti, till pi ictiie ot making imui il 
ippiopii ilions to I iiu onl Ihi Itiiiis ot ludi in tii llies w.ts 
siilistitiiled 

lu 1820 Congii ss beg in to einct sped il ippi opi nition .u I s toi 
the Indiiu dipaitinenl '* This pi letice (Oiitimied until IW 
Vltei 1S26 one buds in the .ippiopi i ihons loi the milil.in estib 
lislimiiit only uicideiitil lofeiuiics to espiiiscs miohod iii the 
m iiiagcuieut ol Indian alfaus, such <is, toi e\uiiple, Ihe t-Mumst 
ot luaint lining Itidi lu piisoiieis, the saUiies ot Indian sconls 
lud olhei sliicllv inilil iii inatlas The 1 ist icgul ir ippiopiia 
lion icl loi the “Iiidinn depiilniuit” wss the aU oi Moicli d, 
101)')”“ In the following yen the appiopiialiou ut”' lefeis in 
its title to the “Bmeau of Indian Allans,” a ii.une which hid 
nideid been used foi neaily a contuiy Eegul.u appiopii itioii 
lets foi the Kuieau of Iiidiin Atfaus coiitmued until tho Ad 
(it Aluch 8, l')21 "* Since Ihe Apinopiiitiou Act ot Miv 24, 
appiopiiiUons tot Inch in nttius have bctii mide williiii 
Ihc icguHi Inleinu Dop.utment nppiopii ition net 
aVlthougli the piactice of iiibeiting the >i ii’s ciop ot Indian 
ligislalion at the end ot aunu.il Inclim iiipiopiiation acts wns 
ibaudoiicd dunng the hist dciadc of the leuUiiy, * uid pailn 
mentaiy eftoits haw been madi to l).ii thi iiiiliisiou ol items of 
substmtivo poimnuont legislition m .ippiopnatiou ids dmiiig 
leceiit yenis, such items loutmue to uop np tiom time to tune 
Bsen when completely iilupped of piovisious of geueial sub 
stintive logiklation, the Indian pioiisions of the cuiient Intouoi 
Deputnieiit ‘ipinojniatimi acts pieseiit so compheatod <i pictuie 
ot kijei upon layei of losidues left b> tho tioaties and liws ot 
Ihe past that it is difficult to leid oue of these stitutes lutelh 
gfully without n compichensne histone al piospedive uixm the 
(onibe of Indian legiblntiou Eftoits in locciit yeub to simplify 
the foim of these nppiopnatioii acts hate been mroious but 
nuavaihng’" 


•"Sop, foi mstnnee. Act of Augum 20, 1789, 1 Stet 04, Act of Tulj 
22, 1700, 1 Blit ue , Act of Maicli 2 1793 1 Stat 338 
““•See lor exiunple. Act of Uaudi 3, 1806 2 St it 838 

Sie foj example. Act ol klaicli 3, 1805, 2 Stat 383, Act of 4pni 
21, 1806 2 Btat 407 Act of March 3, 181T, 8 Stat 808, Act ot Moich 
3 mo <t Stat 617, Act of May 20 1828 4 St it 181 
“”8ee foi eiainiple. Ad ot Match 2 1827 4 Btil 232, Act of Mav 
24 1828 1 Btat 300 Act of Match 3, 1329, 4 Stat 801 

•“•Bee loi example let of Maich 23 1828, 4 Stat 160 Act of Mai ch 2 
1627 4&tit 217 VctolMayO 1328, 1 Stnt 207 
'“■36 6tdt 781 

Vet ol Apnl 4, 1010, 38 btat 209 
■“-41 btat 1226 
“«42Stat 682 

“•SCO loi esample the Act of Juno 21 1908 34 Stat 826 
“"Bcc, for (ucample, tn 305 kupra 

■«• See tho Act ot MauU 2, 1933, 17 St it 1422 (pun idlng loi “alteinaU. 
budget") 
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SECTION 1 SOURCES 

Since the National Govcinmont deiivis its soiiuignlv lioiii 
poweiB delegitcd to it by the stales, the (’onstilnlioii oj iht 
United Stales foims the bisis ol ttdii il coiitiol ot litdnii 
nffaiib 

The pimci])al soinces ot tonmi ssioinl aiilhoiih oiPi Tiidim 
afTniis me summaii/ed bv a leading inthoiilv ni these toims ‘ 
* What IS the constitution il liasis ol the uiliouil 
luthoiity o\ei the Indians'' Thi nit tonal govuuineiit is 
one ot iioweis deleg ited by the slates, vet Indians ne 
mentioned m Iht U S Ooustilnlioii oiil> twice — once to 
esclnde “liidniis not tt\ed” (a phi ist iieiti nioie e\ 
])Utity defmed, but pioluhlv lueaiitni, todii Itiili uis 
lesideiit on leseivilions, that is, on 1 ind not ti\ed by 
the states) lioin the coniit toi detciimuiiif, lepieseiita 
tion in the lowei house ot Coimiess, and agiin to wii 
powei CoiigiPbS to legulate ‘ toniiiicnce with toieign 
nations, imong the seveial stiles, uid with the Jiidiui 
tubes” T4ns comineice powci is iii ttpiess coustitu 
tionil basis loi Uongiossioiial actum tcincejiiiiig the 
lucli ins, as is also, so fni ns appi opii itioiis foi Indians 
aie coiiteiiiLCl, the powei o± Cougicss to i use and spi<nd 
money “±oi the geneial welfaie” But the legulation of 
Indians fiom Washington h«is i,one lunch fiitlun Much 
powei has been e\oicisod bnanse the whole Indian 
coiintiy, es-cept the few eastern lesoivatioii'i, was foinieilv 
pail of the national domain, with e\c]u<iiye title and 
sovereignty (ey.cept to the extent it was lecogni/cd to 
be lefcliicted by Indian ocaipaney) in the national govern 
ment In this icmiect, the leseivations yvithm the bounds 
of the oiiginnl thiitoeii states, hiving a ditfeieiit histoiy, 
me piobably subject to a diffoient legal icgime ' * ' 
The settmg up ot states in the teiiitoiy once goyeined 
only fiom AVnshington hna not affected Uie title ot the 
nation to thet,e lands This owueiship of the land sup 
poitB a mass of Congie&sional and depaibncntnl 
legulations of land tenuie on the leseivations west of Uie 

1 Bice, The Poslbon of the Ameiican Indinn in the Law of the TTniful 
States (1984), 10 T Comp Leg 78 
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OF FEDERAL POWER 


Mlcgluiiies 1ml ticn this, added to the expicss poweis 
1)1 ( oiiMiss 111! icly uieutKinerl, does not susi iiii the full 
l•\lcmt ot the ii.iliimil coiitiol ot Indians wUeievei they 
lie liibilly oigani/ecl The duel foiiiiclation ippeiis to 
hue been the tieity uiahing powci ot the 1‘iosident lud 
Hcnate with its coiollniy of Couciiessionil powei to im- 
plcniciit by Jegislatioii the ti cm lies mide The colonies 
hcfuie 1776 ( mil tlio ougiiul states thoiemtoi) often 
cleil with the Inch 111 tilbos tbiough politic il agieenionts 
When m 17S7 the Uoiislitntion inido cxclnsivo giiut of 
lieily ponen to the nitiou.il goioiiimeut, these piecedcuts 
toimod a stiong b.isis foi nitionil dcMUiigs with Iiidi m 
tiilies esiMcially those hcyoiicl the hounds ot <iuv st ite 
ILibiluaUy Joi iiculy 100 yeais the nition tioated with 
tho liuliiins puisuanl to the c oiistitutioual loims that 
weie used m cle ding with foieign statob And by a bio.ul 
leading ot these tic ities the natiimal government obtained 
Iiom the* Indians Uiemsehes intboiity to legislate foi 
them to cniiy out tho inirpose of the tiesties 
In view or tho expicss gi luts of the eomuieice powei 
md the expendituie-toi-the geneial wclfaie powei, ot the 
tset tlmt the gioatei Indian tubes lived on the national 
domain anil not within miy state (until the west was 
pieee-meal admitted to statehood) and ol the custom of 
rloaling with Indian tubes by tiealy, the United States 
Siipienie Cimit has nevei found, so £ai as I can leaiu, 
that any Congiessional legulatinii ciJ Indians has lieen 
beyond the leach of nitionil powei Indeed the net le 
sidt IS the eication of a new powei , a powei to legulate 
Indians ‘ (Pp 80-81 ) 

In addition to the constitutional souices of aiithoiity ovei 
cxanmeico® with Indian tiilies,’ oxpcnditnies foi the geneial 


•All 1 see 8, d 1 

•This limitation upon foaeiil power to sttustiona insolvmg the 
o-uslence ol n tribe ih emph isi/ea by the Snpieme Comt in the coBo of 
United States v FoilvTtuee OaUoni of TnisMl/, 9J U B 1&8 (1870) 
As lone? ns these' Inclnns lemim a Oi'-tmct poople with an ev- 
isting lilbal oiganlz itton, leengnwed by the poUtual clopnilmcnt 


207780 — tt- 



HE SCOPE nl lEUmAL POWFh (AhR INDIAN 


1 URS 


^\clllll ' |>nll)lll^ III 111 ! lliil«(l Still'- Hid iHitli'' imlill 
li\ riiiliv-ni Uiit nlliii I (in''Uliiliiiii ll 1,1 ml'' <it imiMi lU'i 
liliMil I mil III liuliiM ll^,lslllllm Mo''l iiiiikhIiiiI IHlllll)^ 
III llii ])I1\K1 III I'011J,1I>S to llllllll iitw '•tills Hill (lllllimi 
liilhl III |iii‘s<iilii till Kilns III sill ll Klimssiiiii, Hill tu iiiiRi 
nil ( oii,{ii ssioii II imniis III lissii iiiiiniit iiii i iinuhiil in 
Iniliiii ll ilKiiJ inilinli* lli< Ji^nui lo < s| iblisli jiosi loiils' lo 
I I ililisli liiliiuiils inli'iiiil to till Mllliuuu I mill,'* mil In 
isiihlish I iiiiiiiiiiii mil of 11 iliu ili/lliiin " 


llllllll fliiplii ll sH I 111 ■> Null liimiMi Hint 

IIIMS liisiil llllllll llllllll piiiH 1 mil till liilH mu' 

I III 111! ISlIllI lull IIMl llllllllilllll Illdlllis III imllMllUlll 
iiiilsilli III riiiliiii liiiils /lul ' I nil III htlilii iOS 


Aliili Ihi ,1111 i«l ,1111 1 mill 111 Ini' i siipi mill llllllll, < m O'li 
Him niliusls mill iniitiiiiiis In lull mill Ihim iw i imlnm tin 
sriili 111 Khi'Hs is istiipiinl linm iliii'ini, tlnii tllli lo il Shi 
luiiitiil tills si itiH will 11 sill iiiitiK’il Hu Kl iilmilliiifc hi>i mill 
Hii Umiiii ( mill 1 1 mi, iijils mil imuliKis mi Husl Iiidiiits 
I llllllll illiit linn siHiitliin wliiih i iii mill lii iliiii,iii In tiiao 
slinulilioii 111 I 'llllllll 11 V iilmiiiliiiiiiii nl nl Ihpii ti ill ll nil, iniPii 
tiiiii Vs linn, IIS Hii llllllll Slitis i(iii,iii/iH llipii imliiiuil 
iliii iilii till' III llllllll tlip iiniti I lion of til it IPs 111(1 tbo Inws 
III i I'lin'iss mil till 1 iiiiiiiiit' Is wiiluliinn limn tin miPiKion 
or Sliili li"s (P THT I 

,il 1 sii Sill Vil 1 sc *1 ll 7 piovlilis Hilt No niiincy 
111 iliii'in liiiiii Ihi tiiiisui' liut 111 coiisiqutnip iit iiiipiopiiitioiis 
111 1 1" * * * roiihiiss Ims ippiopii itid moniy iii tbo iia 

III i iiitii|iiiiuiis( lit Inilliiii (IMnis Ktiunsl tbp Peilpial On'oimiipiil 
tins mnili ibis ippiopii ition iiiiiilttloiipa on Ihi loiisiiit ot tbi tribe 
iiiiil Vcl ot Jhiiih 8 1*101 filat <lb2, OOI (Creek Nntliin) 
'ulKJit' lit this piniisinii wns eustihipd in 24 Op A O 628 


( ciiiKiiss itsll HI ippiiiut ti locnltiiiii of possilili iiidi'idual 
IiiUiiiii inss, ssiiiii ims 111 si'Pial o( tbi state pnablmK acts le 
iliiiiid till iiuoiniiif, Slati to disclaim nil rlabt and title to landa 
iiwinil III liihl ll' null Iiii/tnii or Indian tribes’ (P 228) 

Vil III Pi linin' 2-' ISSO c 160 sii 4 pni 2 21 Mat 070 48 
I' HliOi \il of Till' Ifi isqt c 118 sec 8, pai 2, 28 8lat 107 
SI ( Alt ot Inni 10 1000 24 Slat 267 


miltid |Pp 221-222) 

Bi \irlu( III tbe power to constitote tiiliunnls uirniui to tbi Supume 
t-uuil Con„riss bns cienipd timtoiinl dlsliict cnnits with jmlMlKtion 
0'(!r ibi ciJmi of miudci loniniltted b' lu} ixrsou othei tbin in IiidiRn 
niuin an Indian nsei'nltou Jii if Wilton 140 O S 170 (1891) Tlu 
lanpiPBU Court iftei nlliidinp to tbi "powei of Conisrpss to pioiidi loi 
Ibi punlsbment of nil offinsps iiiiiiniitteil" on nvrvalions, ‘‘In whom 
aoe'ii I onimitlPd ’ said 

* • • And this iiowei biinc a aeiieial oni CmigipHs uin pio 

'Idi fill the pumsbuieiit of one tin's oj offences In one lomt nnd 
mutlier class in i different < oiiil (l^ 177-178 ) 

Siu Chaptei H, tec bL Also see Clidpti i 10 »e 1 
Puisuint to this powei, Coniiiens has paswd mnuT jniisthctioniil statntis 
empowering Indian tribes lo sue the Pedeinl UoTeiniuint lU the C onit of 
Cluims toi ebnms aiiamg ont of Indian tieatics aancnipnls oi statutes 
I'uugiess mai eonfer Jniibdicllon upon tills conit to decidi on the propei 
iimoont Ilf lei every foi piopcitj taken by tin ludiin tube m amiti with 
lh< United Mates See hcmliton ^ United Statee, 181 V S 201 (1896) , 
United BtuU', ^ Noteiic, 178 U S 77 (1800) 

IVtiUe granting statehood to a teiiltoiy, Congiess baa also been npheld 
in fionsfeirbig the Jurisdiction of geneinl crimes committed in diatiicla 
over which tha TTnilcd Stnlea retains cztlnslye JuilsdtctSon from lerntonal 
lit V Viutrd aiattt, 216 U S 4M (1910) 

See Chaptei 8, aec 2 


\Miili till iliiisiinis lit Hu toiiils nil' In explmiia on llu 
ll ISIS III ( \ puss i mist it lit mil 1 1 iiowiis, Hu liiiL,niBt iisort in soiui 
lists siiMiis In iiirlii lie Hiil ilttisinns vii'ie inlliuineil by i 
(ijiisidt 1 ilimi Id till i)i<iili,ii 11 1 itiiiiisinp lulwun Inili ins ,iiid 
till' Fiilii.ll dll' eiiiiiii lit ' 

rims III Llllllll /s(«/is \ J\tii/iiniii " till Stipienu ('unit louiiil 
lli.ll tin piiiliKtion ol liio rntlinis t onstinitod i uitnni.ll piidileni 
111(1 lehiiid 1(1 lilt pi KtK ll neiessit' ol piol(ilin„ the liidnius 
Hid the ninuxistoiue 111 siitli i juiwi i in llu stilos 
UdiieiiM In till sill illul ‘jilin.in ' powii ol CmibUss ovci 
till Iiuliiiiis, Ol, nioK (pialifieilli mei ‘Inilnn lubes’ oi tiib.il 
Iiidi Ills )u>(o]iif>s so impieiil III luiiil t ISIS Hidt It him ‘>ceni 
i iplimis III iKiint out lb It tbeii is iNielluiit luthonlv Jin tbe 
MOW Hill (’miBiess his no (onsf ilulioiiAl iiowin mui Iiidiiiis 
(Xdpt wliil IS lonfetKd liv llu (omniiiiu diiist and olliei 
ilaiiMs ut Hie 1 niislilitlimi 'Ihi iimsl tiimons di leiidi i ot led 
uilpowii (I'd Iiidi ins, ( liiit Tiistid Aliisiiall tied, tied " 
That iiistitiUKiit jUie t'diisiitutionl lonleis on 
diiibidi'’ lli< lio'Mi'' ot vat Hid pi.ue, ol inakini, 
liealK's, awl ol legid iliiif, cimimeue "iHi Iouinii iialions 
incJ among the scmiiI sI Hgs .ind with Hip Tiirtmn tubes 
'these powpis (oiupuhiud all tint is icqniiPd lot the 
ipgiilalion of 0111 iiittiimii'se "ilh the Iiidliiis Ihej iie 
not limitisl bi nn lestiic lions on then line ictious, the 


I Sm Chapin 1 sec O Also sei /oin Wo7f^ f/itiJuotl IS7 U S 'Oi 
(toot) Ctiiiolei Niitiott \ Ihlehioil 187 U S 204 (1002) , Aiadei i 
Inmi t 240 tJ S 88 (1918) N D IToughtnn Tb( Legal Status of Indian 
Siiltrngi In the Tlmtid 81 lUs 10 Ciil L Kiv (1081) pp 107 '12 if 
Kiiind I’rindplis of Indian 1 1" 1 (}cii Wash Ij RiY 119 >1) pp 270 
201 H Tsle L T (1004) p 210 “* » Cmigiiss pussessi s thi 

iiiidliower of leMHliling toi tin inoliolion nl tin Iiidiiins wbi u vet Ihu 
miy bi within 1h( liiiitoii ol llu Hnlliil Suites * '■ If/iiiurf 

mate, V Kamtril 271 H h 467 471 (102(i) 

The Snpienu Com I slid In 7>iu in ' Uniliil Blahs 212 IJ S 178 486 
(1914) 


Va tbe piiwit is miidinl onli to tbi pii'inii ol Iht Tndiins mil 
thin Mains aa 'vstds of thi (loviinment It must be loiuided that 
It does not go lu'imd "bill is leiisuimblv issinlial lo tluli pin 
teetion, and that to be iftuUu its exetcise imist not be puielv 
iilntisry, hut loundtd upon some uusunniili basis * • » On 

Ihr othd hind it must ilso lu mmeded Ibil In deteimnun*. 
whit is icasmiiblv issenllil to llu niutdtion ot tlir Indians 
roiui,iPss IS invested with a wide diMicHon md ita ictloii 
iinltss puiel' uhili UT must be wceptid nnd Mveu lull effeet b' 
till comts 


In Qiittn T S'itJiei, 224 D B 010 (1012), iho Conit said 


* ■* * As in the Inslanu of nthd liibst rndinns the memlms 
of tliiB tiibi wpu wnidfc of the United States which was luUy am 
powered whcuevci it scenitd wise to do so to assume full control 
ovei them and thmr sttalis to deteimlne who wen such mimbcis 
In sJIotand distiibute the tiilia] lands and fnnds amonc them lud 


to terminate the tubal gOTiinmcnl • * * (i>p (j2_ou ) 

The Couil Slid In Unitei htatri v Tlioinat, 111 D 8 177 (1894) 

• • » Tbe Indiana of the (ounlM nii coiisidi ud as the wuds 
of the uutioii, and wbineiei the UnileiJ Stitts sel apnit mylind 
of Ihcli own IS an Indlin lesci'atlun wheUiei within a State oi 
Territory they hs'e tall duthontv to pssa such Kws and authoi Ui 
such mciunies as mat be netessaiy to give to these people full 
piotection in thcli poisons and pionerti, md to pnniah aU offences 

against thim oi by them witbm such reseivatinns 

The Cnuil said in Pnife(7 Stofes 1 MrUouan 802 U S 080 (1988) 

• * * Ckingicss oloni Tins the light to deteimme ihe maniiei 

m^whieh^lhe countu^ guiidianship ' shall be ctiiiled 

Also see Hitiplus Trading Uo i Coo/, 281 U S 647 (1030) , United StoKe 
I Nice 241 U S 101 (1910) , Unitid Btaten 1 Quivei, 241 U S 002 
(1916) , Untted Btatm v ffomilton 238 Fed 080 (D C W D N T 1015) , 
/n le liinoo/n, 120 Fed 21T (D C N D Calif 1904) Umted Btatet ^ 
ffitlert, 18S U S 482 (1908) , fn ir BlaoKJnid, 100 Fed 189 (D C W D 
Wis 1901) 

“ 118 tr S 871 (1880) Foi a eiitlclsm of this deeimon see Willonghbi 
rhe Constilauonal Law of the United states (1929) p 386 


"TFoHVJVtei T Oeorota, 6 Pet 115 (JS82) And see Willoughby 
The ConsUtntlonU law ol the United Slates (1920), pp 379-402 1827 
1368 
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sliticklos iiiiDosctI on (Ills IIOWIM in ilu lonfpdii ition an* 
(lisr.iidal (P 5 n') ) 

Wliftfdei non ho ( ikoii nl flie iwssiLitlR j oi d.iuj'oi <il lidoi<il 
ponei <ni«,inf; Iiom “iilcpssiU, ’ it is tli.it the ijonois luen- 
tioiicil bi ( liiel Justice MiUshill pioied to bt so ortLnsiie (hit 
111 Lilt the Pwloi.il GoieininfiiC, poncis «\(i Iiiai.iu •ilCfliis aie 
IS wide IS stito lion t IS o\ei non Indicins, iiid rhiuLoie om is 
luuticalh Justihod in rh ii.Klin/mg such liiliiil powci .is 
“pkniii ’ This docs no( moan, howoiei th.it < oiigp cssioiial 
ponei onn Tndi ins is not siihjccl to o\in ess imutU urns upon ton 


[ giLssnnial ponei, smli is the Bill of Rights ' In Hit, pige* th.it 
lollon noslnll itldiipt tosiuiii tlicsroiK nid lliuils ol ( oiigiis, 
sioii.il ponii o\oi Indiiii ill.uis In I itoi iioi lioi's ol (Ins chap 
tei nc shall consitlLi the second in iiuostion ot how in such 
pond Ins h(>eii OI inn be, lalidh delcf,,itttl to .ulministi.Une 
offlci ils 


'‘'Cbiil Iiisticc iiillfi III llie SupiiiiK (ouil in Hu tist ol Stephens 
\ thnoln Nation 171 II S 141 47S US')")) slid thit CoiiKii ss pos 
sc SIS pliniiv panel ut IcusUtiim In lenUiil to riidiin tillns “subjift 
onlj to Ihi innstitulion ot the Unitid States 


SECTION 2 CONGRESSIONAL POWER— TREATY-MAKING 


Th( fust ind chut toundatioii loi the hio.ul poneis ol Hit 
Etdci.ll (loieiiiiuLul oiei (]it> rndiaiis is th< Ur ilj iiuiKing pin 
vision wluth ICC on cd its iiitist ixleusnc eaih use lU the iicgo- 
tiatjon ot tie lUcs nith tlir Inrli m tiihc s BcgiMiiiiig niih in In 
dian tieitv submitted to Hu {senate hi J'lesitlent Wishinglon on 
Mil HI, 17 SS, the riesideiH ind the Sen He enfcitd into some 
tie ily lel.itions with iieaih t soil tiihr ind h ind nithiii (he tei 
iitoiial IiDiif s of the United St it< s * 

to tun out the ohligations and e\(>tulc tin iwneis denied 
tioni those liisilies hei mu i pniiriiiil lespoiisibilitv ol foil 


‘“Eailier tieaties undei the AitielPs of f'lmli dual ion in diseussid 
In Ohaptei 1, see 4B 

i-&ee 3fo»Ji V l/»itrd Kfotes, 101 U & JOT 102 (1800) 
i”lhe United Stiles issiimul nmn> uIili(,alioHs townds Hii Indians 
liuludliig the tollnnmt 

' ' In St GUI t Hum iii Hu IHli ind possession ol Hun 

lands in I hi deiiisi ut sell got eitiniuif uul to ddiuti Hieiii 
lioiii dimuhlie stiili iiid loiiibii inemiis ind powiis idiquale 


1,1 iss'' whioh (Ml uted uianv statute s ii 1 it mi, to oi supplemi ntmg 
tieities 

The scoiM» ol the oliligatious issunied iiid ijoweis conleiied 
upon OoiiMtss b\ lieilits with Indian liihi s h is boon diseiisstd 
111 fhiptei t ot this Milnnio md mod iiol he u ox imincd at 
this iioinl 


(II (III liilfllimiH ol (hose iibliKations in neiissiuly i(>sei 
(1 17 I II Rip( Nil ITl tiirom Ind Alt JOd Cong , 1st v 
Mis 20 18,4 


Ihi Slew Hilt liilail powu liis Iiun eoiiltiiid upon the FidiiiU Gnviin 
niiiil In lulls IS upluld 111 fhiHiiJ itofci T FotlvTIiiet OaVonit of 
niiisKv O-i US IS8 (IS7(I) 

“Alt ol lanuui « 1S)7 '> htnt li'> JO p s C lOJ 131 lOT lOS 
iinUliitis Hu dlsimsitiiiu ol piiiuitls nt lands udi d lii Hu United Stiles 
111 111 111 with Ihi Imlilus Alsu su Act nt Tiiiuniy 17 1800 2 Stat 
Cl Act III Atiich ’0 tSOJ 2 S(n( UO All ol Mas JS, lOtO 4 Stat 
411, \e( 111 luiio ’ll IS It, 1 Stil 720 And ste Cbiptil 1 secs 1 j 
Nnnuiuiis ippi opi nitloii ufslim lain eniutirt to tulfill liiats sHpu 
latmiis with 1 hi i uious Iiiditii liibis (mc Cbiptii 4 sei 17 


SECTION 3 CONGRESSIONAL POWER— COMMERCE WITH INDIAN TRIBES 


The povtet ot Congioss to legulale ooimneite with Inclun 
tubes hdfe loi its held of artion (he ontiie ii.ition, not jnit tho 
Indian coiuHry Commeice m ith tubal memlieis anywheie, eicn 
wholly within i state, may be tho subject of coiigicssionnl 
ipgulation While ('ougiess has not usimlly ecnoued such 
sweeping legulatioii, its powei has been ooiiiplotely domonsli.iltd 
in the Indian liqiioi laws, which ooustituted one of the oaily ct 
iniples of ledcial enuliol o\ei tiibnl Iiidi.iiis'® 


-“These laws aio diseussed in Chiptei 17 One ot the lensons toi 
the diaslit luiuui piohlbition piovisioiu, in sections JO ami J1 ot the 
Tiade and Inliitouise Act of Turn 40, 1884, 4 Stat TJ") 712, 743 
(B S I 2141, 2S U S C ill , B S i 21'>0, 20 U S C 223, amended 
by Act of May 21, 1084, 48 Slat 787) was to inahle adniimsti alive olh 
ualB to pieiint the miinufactnre ol whlakey by Indiins, who believed 
that they had the light to do as they pleased in theli own eountiy 
and acknowledged no restiamt beyond the lawe ot tbeli own lube 
n Bopt No 474, Comm Ind Aff, 23d Cong, 1st scs« , Mav 20 1811 
P 108 

In Umted Btate<i v TtolhSau, 3 Wall 407 (ISbT) the bupieme Comt 
held that Congiees could foibid the sale of hquoi 1o an Indian in 
cfaaige of on agent in a state and outside of on Indian respivatioii 
The Court declared 

“Commeice,” soys Chief Juetico MoiehaU in the opinion In 
Qitibona v Ogden, to which we so often tain with pioflt when 
this danso of ^e Conetltation is under conmdeiatlan, 'comniorce 
uudoulitedly « traffic, but is something moie. It le rntmcouise’ 
The law hefoie ue professee to legulate traffic and mteicouise 
with the Indian tiihea It mamfestly does both It lelites to 
buying and selling and eTObanging commodities, which Is the 
eabence of all commeree, and H legulates the intercoutie between 
the dtiaenB of tho Umted Blatee and those tilhes, which is on 
other blanch of commeice, and a veiy impoitant one 

If the act nndcr consideiaHon is a legulation of commeica 
as it undoubtedly Is, does It regulate that kmd of commerce which 
la placed within the control of Congioss by the ConetltatianT 
The woida of that Instiament aie "Congieos shall have powei 
to regulate commcioe with foieign nations, and among the sev 
erol States, and with the Indian tribes ” Commerce with foreign 
nations, without doubt, means commeice between citirens ol the 


The oomnipito clause -* is the only giiut ot ptiwei m the Fed 
ei.il (jonslitulloii which aicnlioiib Iiulims Tlie congi ossional 
powei otex commeite wifh the Indian tubes plus tho tieaty- 
makitig powei is imuh hioadei Ihiiu the iwwei oiei commeice 
between shitos. 


Hulled Statis iiid cituoiis oi subjtih, ol foiti,.n goyuuiuents 
IS Individuals Vnd so loiiiiiieitp wltb thi InQiim tubes, moans 
loniiiiiice with (he iiidmduuls compnsiu, fhosi tilbes The act 
liefoie Us disciibis this piecist kind ol ti ilhc oi lomnioico nnd 
tluiotoie tomes within the turn ol ihe constitulionil piovleion 
Is thill anything In Hie fail that this power u, to bo etfrclsed 
within the Ibmts ot a State which lendi is the act iCkUlatuig it 
uiicouslitutional ' 

In tho fcinio opinion to which wo have ynst before lefpiiefl, 
Tndgp Maishall, in spoiikmg of the powtr to icgulatc commeice 
with foieign stites savs, ‘ The powei dues not stop at the Inin,- 
dictional limits of tho sevual States It wonld be a veiy nst 
liss power If it could not pass those lines” “It CongnsB has 
powei to ipgulate it, that powei nmst be eteiclsed whereTei 
the sntgect exists ’ It follows Irom these piopuaitions which 
sitm to be iniontioveitihle that If commeice oi tiofflc, oi mlei- 
couise IS ceined on with an Indian tiibc, or with a member ot 
surh tube it is subicet to be iisulated b} Coueiess, oltbough 
within tho limits ot i fitatc The locality of the traffic can have 
nothing to do with the pawn The light to etciciee It In 
refeienie to any Indlau trilie, oi any pci son who Is a membei 
of such tube. Is absolute without reterence to tho locality of the 

tinfflc or tho locality of the tilbe, oi ol tbi membei of tho 

tube with whom it h, caiHtd on It is not, howevei, intended by 
these nmaiks to imply that Hus clause of 1^ Constitution euLbot 
izQS Congtesb to regulate any othei commerce oiiglnated and 

ended within the bnuts of a eingle State than commerce with 

the Indian trlbis (Pp 417-418 ) 

"Aiticle I eec 8 U 8 of the Constitution empowers Congiess “To 
regulate commeice with foieign nations, and among the seveial States 
and with the Indian tribes " See Chapttrs 18 nnd 17 
“■See 1 Op A G 840 (1S84) Prentice and Egan In The Commeice 
Clause of the Federal Constitution (1888) describe the purpose of this 
eommeica clause as follows 

* • * The purpose wiHi which this power was given to Con 
giess was not merely to p event bmdenaome lonfilcting oi dm 



rilK S( opii. Ol' lI-UMUlj POUtK ()\1'-I{ IM)IV.\ VJ mi{,s 


<)‘3 


Mini Mii-^lnll 111 till < i*-! Ill (liiitilii \iili<iii ^ 

(itimiw ‘> 11(1 dill il w I'- till niliiilmii ol llu t oiiMiliiluiii il 

( HUM iilmii 

to^m ih( uliiili imwii ol iiiuiuiiif.llio'.i lit in'! 
Id Uk )^o\ ( iniiu lit itioiil to U iiistiliiUd, tin ( oiniiitioii 
(iiniiiKil j| ( \iili( iih mil oinilUil llio‘'i till ililii ltloii'> 
^^lll<ll i mil 111 I'^i cl 111! (\ii<i‘>i ol il, i*- ^1 tilled 111 dll' 

I lllltl ill 1 II lull (1* I ■ ) 

III \ I’oi III rinii (iiil/iiii\ III \] lil'ihi II ' die 

'>111111 nil rmiil ill 1 1 111 il 

lucid Iho uiiili-. Ill (iiulidii itioii the Iiiitdl 
SI lies li id dll iiowi 1 ol K^iilitiiu dll link iiid tiiiii 
I^IIU ill 11101^111111 till null lll^ IKlI llKUlIU l>> 111 nil ol 
III) Slides ]iio\ leli (1 111 il dll Ii^i‘>lilm iiUdol 1 SI III 
williiii ils iivMi liiiiils 111 not iiitiituiil o) Molded (>l 
iiii(ssil\ lluse liiiiil ilioiis lende'Md tin iioiiei ol no 
pi Kill il \ dm 'I lim M IS Ml II li\ d» eoiiM nlioii Mlinli 

II uiiiil dn ( onstimlnui iiid toii'iess hum li is ilii>i\ 

iliisui ind ilisiilnti Ilium lo ii^nlik eoiiimoiei iiilli 
die Iiidi III liiliis~i jioim IS Iiioid mil is liii Jioin 
Ksliiilioiis IS dill lo u i<iil do UI1IIIIK lee Midi lonuii 
iiilioiis IV I'd) 

Till' (oniniiKi ilinsi m tin In Id id Iiidiiii dims n is loi 
1I1III1 dee nils liionlli iiili i{ii(l((l to me hide iiol mill liiiiSiic 
I Kills In mIikIi Iitdinis oii.Iit tmlisiKise ol I itid oi olliei iiiojiiili 
IP (Vluiike h’l iiioiicn liiinni, nmiiilioiis m eithei itooels hut 
dsn isiKils III iiileieoiiiM uliiili li id little oi no lel ilion to 
I oiniiii lie , siieli isliiiiel (iiiiusin Millies uiiiist liidi.ms oi 


iiinnimtin^ Stale Ii „isIii(ioii lad to imiini ti iiii] iii 
upon till lioiUKi to piotiLl III uncniU/CKI piopU liiiiu 
iiiipiilolis nliilis iiul to tuiiel tin Mhiti populntuu 


Il HIM _ __ 

IWMIl III 


Vp’Vlij 


(llltbll iks 

I Midi suoh ft juuposf 
Mhiisi imiiKisi M is to n 
i 1 onsii ss li IS III till I tsi ol till 
lI nil lltlills it Ills linlilid till I 
-el iiiiiln ITtdii il IiM nut in niiiii 
■ Moulil 111 piissilili tnoi odi 


i dll tiiidom 0 
liiiis iiioliilnteil 
I to II nil to ji 


■ I'll 1 tin'll 

“H I' S ISS (1S7(,| \iso Sii lifide 1\ ol lhi> litulis ol Con 
trill intum 

* Sii Ihiptir 17 mil llii|iltl IS me 2 Srr iKo Vmh^ Sl<iti\ i 
Aue mill S 'i'll ll'IKil V'l/IOM fniliil Slntis J li S 47S (10U) 
Ml knot ptli I his suit 


* < oiiimiiii Midi tin Indi hi 

liiin I lllltl (Mil ml 111 II 
1 m dll liilies lit IS milimlmls 
n k, Ills I'lDUulK (I'Ui) Til 


lulu s li Is la I n < ousliurd to 
ileteouise with tho Iiuliiiis 
(I i.il Stahls ol AnioiKini 
Ir B 2ti Jltl 


Hus n,uliitiiiii meluilMl (he llMili, ol du> piieis oj ^ooels solrj to tlK> 
Iiielinis /let of Ipiil IS ITOli sen 4 1 Sint l'>2 fit Iieinsi-il 
liiielii'i Mill pioluliitiil liiiin piiichftsmj finm Iiuliuis ni ii>niiin)i in 
liiiUi 01 tiiiek tiom tluni eetl iin iiUUis such is ii Aim oi otliii iiti 
ell (omuionli umuI ni liiindiiA, iwt msltuniiul ot tiusbinilii in inokius, 
iilPiisil ol Dip kinfl usmi]|> olilainiHl by Ibr Indian? in thou intoiciiiusi 
Midi M Inti iMopli 01 iiu ulielo Ilf Uotliiiiu ivoptmi, skins oi hiis 
• 1 •*’ 111 "any hinso Aft of Ufli 19 1790 sees '1 10 X Slit 4l>'l 

471 Soi siimlni puiusums si'i kd ot Vpiil 21 1S0t» sit 7 2 Mat 402 
tOd, Act Ilf MiUtb !, 17‘)9 sirs 9 10 1 Stll 7tl 710 See 4 ol llu 
Act ol lull 2ti Ifcliti 14 Sid Z~X 280 Mhuh leiiunis liaeliis onTiidiin 
iiaoiiitioiis to turnish ■luir'lv bond, is ijso ipDluible in Indims 'lltinn 
fecit I U Noiombn 20 19 W 

TIU' Act lit mill 41 lRi4 4 fetnt 729 Mine h fauna the bisis lor Ibi 
ptcwjmt ti Kill lOkuI itioiis nut1iOLl4i>s till l’i<>siil(>n1 to piohibit lindi Mitli 
in Tnetian tiibi "Mluncvi i m bit, opiuinii the publu mlcipsl niii\ iiqinie 
fed d 25 n fe C 2(.l R S 12HJ The Ciumt Court fiu the Ohio 
IiiBtrlpt m Unite, I htat,\ \ C!<ina >, Foil Cas Ko 14 795 (C C Ohio 
]Sin) said 


OI * 1 , ®^9iuse' of tlip poMoi to piohlbit my uiteiromsi 

Midi the indiins, pvopt uniiei t liemsi, must In. (onudeiid nlth 
in the poiiei to injeuleiti' commciet* Mlth them it snth itimimon 
(j”* 42T> ‘*li9it ot m interconiso thiia lesliicted 

mi PTnmplc' see Aet of Alai 19, 1700, su 9, 1 fWiit 169, 470 


liidinis ij,iiii»l Mind siiim ol 1 iiul, “ tii spiss ind stlllc 
me 111 Id Millie's ill die Iiidi in louiilil, ' llic liMiiR ol luiundnius,'' 
meldic Iniiiisliiiit eii ii In le s, su in ( s, indimiiKi In the Fedu il 
(line iiitm lit ' 

9 hi icliinssiiui 1)1 I 11(11 st ill M IS In 1(1 nnl to .iftocl lulls hii 
linldiiu the silt eif lieinen In Intli ins litini; cm die twiitoiy limn 
Mhieli llu stale M IS Icnnu'd 

llu ledei il eiiiiiiniiuiil iiuu e iinsUliilimi illy toilnd die sale' 
III lii|iiiii III III III I irhoiiiiin. III Inch 111 i< st nation in oidti 
dill liuliins Mill nol hi Icmpic'cl In dn close pioMmiti ol tills 
liii liiekUii lie in letc' 

Till SnuKiiK (’onil iii llu c isc ol Bid v Uiiilrtl iS'/ci/es " 
siisi iiind lidi'i il Iniiioi s| iinli's inolciliiiK ip iiiisi llu intiodiu 


- Sii \.( III lull 22 179(1 SIC ' 1 Sill 197 H« Ail ol Miiih 1 
I7'l sc.s I ■ 1(1 11 ISlit 129 II sir/ All ol M iV 19, 179li sics 4 
I. 1 Sill 4(.9 47(1 1(1 ot ill mb I 179') sees 2 4 9 7 9 t hilt 741 
,1 Mil 1.1 ol \liuli 0 1S(I2 see 4 2 Sill 1.0, 141 , Act ol June .0 
d 'I s(( 2" I Sill 72*1 7 i Su|)(iiniiiiiliii1s ipenis uu1 subappiils 

Mill tmpoMiliil lo pioiiiii llu iiKst mil lull lit ill Indians uiusod 
ol (oniiiiillin. iiin (linns iiid ol iillui luisous i\ho miy Imve eomniitli'd 
iMiius 1,1 olliiises ttilinn i slali iii Kinlnii ind lied mtii tin Indiin 
■ oimlii A.I ol Imu >0 IS'I sir I'), 4 Sid 729 7'2 Thi Ihisl 
dint IMS luthoii/id to sine doll lit 111 1 nuniisid sicuiiii„lhp niisi and 
hill III iliesi riielniis nirliidina tin ciiiploinirnl ol thi nnlitini loin 
III (111 ITiiiliil Snies 

-'•Ihi siinei ol 1 mils biloiiMiie, lo m itsiivnl oi k> indd by llie 
iriidicl SI lies lo nil Iiidini liila wis iiiidi a ciiim Act of May 19, 
1791, SI. 9 1 Sill m'l 47(1 tlsii SI. \,| III MtUih I 1799, sit 9 

1 Snl 71' 749 iiulA.I Id Slmh IP 19(12 sic R 2 blal JJ9 141 
-"111 III Ilili 22 17'M) SII 9 1 Sill 117 H8, Ail ot Mnicb X 
I7')9 sie I 1 SMI 71' 7 a All Id Mil. Il 0 1S()2 so. 4 2 fe| d III) 

141 Thi All ol Tlliii to IMi SIC 10 MStil 72*1 710 It S i 2147 29 

use 220 (mpowciiel 111! siipiuiilindiuls iit Indini iRans iiiil Indiin 
01,1 nis mil suliaai Ills loll uiiiK finni llu Tiu1i m iniintiy ill pel ions touiiil 
iluiiiii coiilitiii toliM, mil udhon/iel the I'lisielint lo diiiel Ibi mill 
till hull lo bi imploiiel In surh iiimuei Tin Ihisidml mis ilsn 
nnlboii/ril (sm II) in einploi llu' inihl in liiiee lo dim (ill piisiins 
mikiiik ‘si (III nil Id on inv 1 mils la loiikuin sicuioel ni pimUd bi liiiih 
lulh Ihr Unitea Mills lo iiij Tiiiliin lulu TI S 1(2119 29 U fe (' 
ISO On Ilie'iHsiimei of passpoits lo (>11111 llio Tnilini eyinnii} see Cluiptoi 
I SII 1 , in 17 Chiptci 4 sec 9 In 7 
“Tbi Oixdi uiel IjiteKoinsf Act ot JXiij 19 17')fl secs 1, 20, 1 Slat 
4(>9 171 pio\irt(>«, lot Iho miikinp of the boiintlii} lines dP'iuibcd m 
the acts uid heilies bilMiin tin Tlmleel Slnles null viuious ludmn 
miles Also sit Alt ol Mneh 30 1802 see 1 2 Slit H9 

"Mimei lias olliii iippiiipiMha tni lllnwimps fni a^enls and for 
the puipose (It liidnu, wilb die Inilinn nations Ait of Apul 18 170C 
I sirs 9 (i I Mil 492 16J tiso sie Ad of Jlaielr ■) 1705 1 Stil 441 
litof&Iueh i 1S09 see 1 2 St it 944 Ihe Pirsident wis empoweiert 
lo tuiiiisli mimnis Iinplt mi Ills ot luishimln iind tnoels mil miiniya 
to llu ludmis Alt of Miieli 1 1791, sic '), 1 Stit 921), 311 Act of 
Miiei ,0 1902 stc 1 , 2 fetil 119 14 

• / I pan, llehh 229 tJ fe Old (1912) A cession by Indlina may 
bi iiiialihid bi a stipiilitinn (hit thi liml shill tonhime (0 be nnelei 
the Uquoi pioliibilum Hies llionth lutlnn slate hnunelmies See 
Uliiii miiiit ^ Omhd Sliilt 229 U fe 591 (1012) 

"l/iii/ref Weifes 1 I’aityTliiu auUoni of Whiskey 93 U 9 188 
ll97(i) The Supieinr C'oud in Ihi else „f Johnson y ffenilds, 284 
V s 122 (1014), said 


constitiitionm powei ot Congresg to 
prohibll Ilie iiiiuntaoliue lutu.rtuction, 01 sile of lutOTicants 
upon Indi m lands inclniUii? not onli linds reseryoa foi then 
special ocTOmnoi hul ulsii innili eiUtsule ol the iPBcivatlons 
to^which they mai uUuialh lesoit mrt that Uus may ji done 
' lebpect lo lands bing witluu the bOTinda of a Stale 
Oft lUoioTiRhl^ » 


ML piOPOSltlOhS >, 

iWllllY dJS<,USbed that ..v ajt.a.-aa a.a. er-ar uiir LlAV VII 

Wi'f^ 212 U H 478 499 pniled Btate^ 


(siabllshert and upon giounds so 
' "'MPly clip the cases Pet, In y 
■ Po) tv three 


..iiH.o «r..^ u » 4s-i Dihled Btatei 1 Poitv three 
jfs United atat^. 


»‘208 U fe 140 (1909) Congiets has powei to piohibit the sale of 
liqnoi to Indians In mg on land owned in feo by then tube (United 
^ Staler > 8an<ioval iW TT g (iqi)), and the intioduciion into an 
ladiin loseuntlon flom a point mtliin thp stale in which the 
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tion of tol JTm iis IiiuK (tilitl I)\, IS well isliiuls 

iIIoUlcI to, llu N(/l’iiK Jiidi ins 

If Coiif,usslus llu imwii is (lu ..isi \m hm 1 iM nUil 
(lefides, to ]iiinisli ihi' sih oi Ininoi inmhui to iii 
indnidnil iii(ni)i**i of in Indiiii IdIk wlii « iiinot it iNo 
sub]('(t to foiteiluie Ininoi intiodmod loi lu iiiibiwtnl 
iniiiMisi lido fiiiiion iii inovimii\ to ilm mIuk iin 
Indi ins Ine ■< Till'll js no iL isoii loi tin disliiii lion mil 
IS Ihoii' I in lio Jill ilLMikd mtliiiiih im tin siili|iil mu 
dntt to tlioin, out loyiid toi Ihmi null ml and iiinial 
Mi'll liiinj; Mould iiiiniii' us to iniiiost iiiilliei lisislUni 
iisliit.lious, sliould lounlu idi ui lit to lliiii iism dnms 
lip usi'd to L 111 V on till' liiiuoi ti.iflii Milli limn ll* W ) 
Tin iMiMi'i oM'i liquoi ti illii is iio( iinliinilid Tlit> Kuiiium 
Coiiil in V (hiitKl Hfiitn, said 


lion lb sltuiitiil lliniisli inliisliii (Huiiiiiiu is not niiiiluil {I inttil 
S'firfis V UiKihl h S U(i (I'll 11 Alsu sii foiltirf M.l/ii \ 

tiuldaiin AlliU S ")0 (l')IS) llolKil t Kiiiwn 'Ihi I'lMtiim iil liidiin 
I'lopiilj (I'Mll nMiim L U(\ IS.' 

JdJ U S ITH (J'ltl) 

SECTION 4 CONGRESSIONAL 

AKIiinigli (iiniiMi.itiMlv lillli. lus liii'ii muIUii iIhuii tin m ii 
liiiMi'is oi (’oiinHss ' and llii' Indiiii, llu si iiowns iindoiln 
much ot till tedci.il iiOMii cvitisi'd oiii Iiidiiii hind mil In 
dians duiiiiB Hit isiily bislon ot flio lUiiiiblk In init iiialioiial 
liiw conyuesl bi 1114s log il poMoi to hom'iii 

At leist 1,012 ‘stiitnti s, iinblii mil iiuiali, hm bciii I'uidcd 
b\ Uoiiftii ss to deal with in.itti'is 11 isiii., out oi liidi 111 m iilait 

When the Ooiistiluiion m is adoiiUd, the thiel uiodo oi di <111114 
with Indians w IS w nine AiinidjiitU Indiiii iliiiisMiii on 
liustcd to till Wai Deiiii liiii'iit by thi Act oi Uitusi 7, ITS'),'* 
UitliistliM ot (’oiifiiiss ul iliiu In Iiidiiiis 

The Ooiitoiissiini ll iiowci ‘To piovide loi the com 

moil deioiici ' oi Ibi Unitid Stitis’ ’ mms 141111 

utilized by ilie Alt 111 beiilcinboi 2‘) T.TSO,'"’ m liii li iidlioii/i d tbe 
Piesidtiii to call into senici tioiii liiui to timi such put o£ tin* 
militia ol tbe st.iles is lu 111 ly ludcc neussin loi the piiiimsi' 
of piotectins tin* inbibitants ol the iioniic'is ot llii* United Hi lies 
fiom the hostile incuisioiis ol the liidiius" Mins otlui ciilj 
stutiiUs mdu itc the sei lousness svith Mhiih CoUfiess coiisidtiul 
the diiugei ol ludiuii mi ision Sucli liws .lulhoiizi an ippio 
piiation tin “piisoivuifi peare with the Jndiin tubes,”* Ilie 
laising ot tliiee icfiimeids wliiih sliiU bo discliaigcd is soon 
IS tin United Slates sli ill bi it peace svith the Jiidiau tubes, 
and musteiing tbe militia to iiiiel ‘ iiuminenl dingci of invasion 
tiom Huv foieign iialion 01 ludi.in tube *' Some c<iily lepiob 

’cAil 1, SCI- S cls ] 11, 12, n, 10 17 

Cf iHieii, tonisf of Tfctiues on tin Consliintwn ti Tuiisjn ndi uce 
of the Uintisl Stftics (18001 pp 240-280 smd 

Pic powiis I0 legnliti fonunuce iliilm mu, niuki upiit 
ind cunclndi In ilips lonipiiso ill thil is iianiicd foi UeUlatinb 
oui uitiiciiuisi' Milh 111! liiilim tiitKs 
0/ Chaptci 8, VC 4B(4)(c) 

“IStnl 40 

•U b Constitution Ail 1, Me 8 ol 1 

« 1 Htal O'! 08 

<1 lit of Tnlv 22, 1700 1 btil HO 

‘ Ael of Maith '5, 1702, 1 Stat 241, lepcili'd Icl of MaicU s 1791 1 
btsl 410 

“Act of Miv 2 1792, 1 SI il 244 A sunilii pioMsiini 1 loutninid m 
Hie Act of fl’ilnuaii 24, 179‘5, 3 Slsl 424 Builj pintiiliie st ilnipi 
ngalnhf tin Indnns Includi Ait of Tanuuy 2, 1812 2 ataf 470 Ait of 
March I 18H, 2 Slat 829 The AiL of Maj 2S, 1810 sii 8 4 btaf 411 
412, aUthoiircd thp Piesidint to piotect mlgialinh Indnns ‘against ill 


As 111! piiMii IS mi nil 111 imh t>i tin piisinii id llu 
Iiidiins mil thill stilus IS M lids Id tin (Iiim 1 nnii iil it 
iiiiisl III iiiiicideil iliii ll dins ind go In'iuuil mIuI is 
ii'ismubh issiniml to tbiii pudiitnni mil Iliil, In In 
i/liilne, ifs i\<i< isi mils/ md In piiiiK ii bill 111 , ldi‘ 
fiiiinili'd niMiii siinu iiasiiu ilili b isis Thus i lunbibilniii 
Iiki Hut iiiiM btloii us ll iiiM'iiiiu all iiifiie ht ili mIii'u 
H ull Mill oiiH I liM liidim M lids 111 1 siiu,lc lounls, 
iiudoubli'dii Mould In umiUmiud is iilntiiiy Ami a 
pMilidiilinii \ dill 111 Hu In .liming il(nilitliss Mould In 1 mm 
iimiiii line Mbeii 111 11. ill 11 ujuisi lln riub ms illeilul 
Mill (umjilcteli (111 iiiciii<ili d iiom r'ldinl gii iidi msbi]) 
mdiimtiul Vililli'uid \iim 1111 din ii ei Mould iinolu 
■m iiniMsl ill dill I 111 mu him lit iipim 1 (iomi 1 obuuush 
iisiiliin m Hu bide On lln idlii'i li mil, il iiiiist ilsn bi 
toniicUd Ml ll 111 delmiuiiiii. Mb It is in ismubh issinliil 
III (III pi (llu I um 1)1 Hn Iiidi ms, <'(iii(,ii ss is uni lid willi 
I Midi disiiefnm mil its ntnni unUssinuih iibiti in, 
must III iiuptid mil .iMii lull lUul lu tin muits 
1 1 ' 4 ht) I 
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sinus 111 < imI [ibeitiis spi in. Iiom illcniiils In u( mi ]ii ici Milli 
lln liidi ms " 

rill 111 ol luh JO |S()7' lullniiiAs fin* ipinnidiiunl ol imm 
missiiin uiiupiiseil ol Iliiii .1 in i ils iiud loui iiMlims IiiumiiIuiIi 
pi III Midi bosiili hull III liibis m llu pilli ol Ilie piiiiiosid 
iiilioids III Hiel’iiilii mil sicuii Hun lonsiiil lo lemoM |o 
iisiu ilions Piiu isimi M Is m uli in lln mnl olliiluii ot Ibe 
lommission loi llu sinuisof moulded miIuukcis, iiol 1 vet dm.' 
IIMMI, hn Hu* siippussion ol liiib m bosiHdu s ■' Mihlin cim- 
piigiis wc'it liiiiuinth M ued miuist Indiius, 1 iii.nu liom 
isjuddions ot (lilailmiiiil*' of rnildii* to loyimnls i.iiiyin. ou 
V Ils 14 iinst Lull III tiibeb '* 

The* Ol I up ll 1011 oi Ploiid i In ITndi d Ht ids liooji wis iiislilieil 
on llu Iwsis ol luccssiti to pi oil'd Gcoirh lioiu hostile Itidiaiis 
tiom the ixmnsul I Mone> ' ind immuudion ‘wen supplied 
to leuiloiml .iiidstilf offiuals loi dele use 14H11SI the ludiiiis. 
Hid IS lili as August j, 147 (>, i loinl iisolntion wis passid 


niluiiipliim III 111 Inilumi iioiu inv otliei lulu 01 iidnm of Iinliini 
I'lu Vit ol mb 14 IS >2 1 SI d yn Wtliuu/id Ihi ippond 
niinf In lln I'lislfliid ul lliia toiumissnnn is 1i> lust with tin Tnduiis 
III oiilti III iiisuii thi piiilictina iniimisifl Hu Induns in Hum pkimsiou 
U sO s«*i 111 nl Mijr 21 IS (1 '5 Ht it 42 
“Vet ol liiinnj 17 ISO!) 2 Sid U rlisenssid 111 Ihiplu S, set 
1«\.(2) /« 111 
• I'i Slit IT 

“I 111 fiiitlu'i piist Civil Wu stdiiliny eudmu of hostility with the 
Iiiawns SCI VilotMuih ■ 1871, 17 htd lOO , It Ris of Tulv ,,1874 
19 Slit 214 Ad uf Aufcusl 15 1874 19 Stat 204 Jl Rn Augiisl B 
1S74 19 Slal 214 Ut ot lime 7, 187S 20 SHI 252 And mu thiptPi 
14 bi*( i 

•'bei Act ot Maj H ISOO 2 SHI S2 , Ail ol Apnl 10, 1812, 2 hfat 
704, Ad of lull 2 IS 14 5 btU 71 

■'8u Act ot Vpiil ‘20 1818 d Sill 459 Vd ol Mij 4 1822 d Stll 
474 Ad iitMiivdO 1824 4 bHt 70 
“Tinnt Hi solutiou of Tanuiiv IB ISll 2 Mil 444 Tolat Ki'iolulion 
ofTanimijH 1811 8 St it 171 , Act of h cbin ii y 12 1S12 1 StiU 172 
Act of Much JO 1822 I Slat 014 Thi Toinl Bi'aiJiiHnn of Mirth I 
1481 21 bid 820, dPilM wdU lependituus of thp blate ot Floiidu in 
suppipsMing hosldo Indnns 

f«Att of Tnlv 27 1844, 14 Rtal <07 The bide of Collfoima Do did 
fimi Indian wu homls bcp Ait of Much 1, 1881 21 bt-it 51 o Act 
of lain 27 1482 22 Mil 111 , id of Janiiai} 4, 188$ 22 Slat 199 
“Vet ol Viml 7 1844 14 Md 20 Vet ol Miy 21 1872 17 bid 
318 Vd of Junuiry 10 14811, •25 btit 444, loint He solution ol hecem 
bei 0, 1890 26 btat 1111 
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nutbou/mt I Ik FiisnUiit lo ludliilnt Uu> •■ilt of spedal melillH’ 
C II IikIki", lo bostili IiiclliiMs “■ 

Tlit'io UL M\ti il ''t ilutis 111 liiici Kliith illusli lie the i\ i 
rlst III 11 k 11 iHiwii ill K'lilioii to lh« Indiiii'. Tin Ail oL 

lull ISii-'," iiillii>ii/<i llii ibioi, ilion 111 heiliis -witli liilii'a 
(iiKim'il in liostililus llK All 111 M luh J, ISO? iiilhoii/ts the 
Killilioldmi' III iiiiiiiitu liimi Imslili Inch ins, tin VctotFebiii 


- I'l SI It 21 (i 

'■ Si I (hiplii 11 Ml 

‘IJ Mil 'it.* i2h U s I, JOSH J, I SI 7J 
II sill I’lJ 11 'i U S >1 Jiui) J1l S ( 1_>7 


in 14, 1871,' iiguLilis thi s,il( ol lUiis to ho',tilL Indians, and 
tin Vet 111 Mmh J, ISTI,' liiiliiils p,iMiiiiits to ludun biuids 

It V\.ll 

Apiil iKiiii Ibt* siiiLilu slitiilis Hull milk Ihi hiiil.igo of 
dll nils lit mililin loiiliol oIlK'i Iis>, t.ingililo lolies of llii> 
foiiliiil iii.iiiigi'd III iieisisi long ntin Hie Indian Seivieo was 
iiiiiiivul Jiiiiii llii W II 1)1 11,11 liiieiil '' 


' 17 St il 417 417 110 It S ^ 4I>7 J1 il> ^1 H S f Jlil. 
IS Sdl IM 4('» J1 I S < US 
'Si, (liililii S, ,.CI 10V(,I Sii dsi) thiplil J SIL 2 


SECTION '5 CONGRESSilONAL POWER— UNITED STATES TERRITORY AND PROPERTY 


Till" [iiiiiii[iH Iiidi III IijIhs Inid on Ilii iiilioiiil doiii un Hv 
iiitni 111 ils (iiiiliiil ii\u till' imlilii iliinuin and tlio lulled 
SI ills’ 111 I Hones, llio Fi doi il Hiivt imiit ill was alilo In iviiiisi 
III ii,iil iliiiiiiiiinn md iiiiiliii] oMi till Indians and lo i lloi In ilo 
111 iiiv Iiitliiiii iiolKKs smh as Hill i piiilualtd on wistwaid ti 
iiioi il, icsoi Ml lions md illolnionis'' loiln Hit' touliol o\ci Hie 

II isk.in II it lit s IS p III U li,isod nil Hnspinvei*' 

Till* toiiliol ot lind, Dhti'i and oHmi inotn'ilv bedongtug lo 
the' United State's is Mstod cxtliisnt'li in Oongiess by the (’on 
stilulioii'" The* Smut un Com t li is niilie'ld i bitiail exeieist ol 
Ibis poiM'i 

Till' iiowoi ol Con(,iess 011*1 a te'ititoiy <i«d i(s inbabil nils is 
also ovlnsivi! and p.iiamouiiL, cicopt ns le&tiieled by the (Ion 
stilution,' lud Ciiiigiess ein rs.aci 6 e nil tin* hovoteign nnd te 
sentd iiont'is ot stale gouinuiints snbjtit In the pioiisnms ot 
Ihi CoiisUtntioii siieeijK.iHi lostueluig the powei of the Pedeial 
Qoioinmenl Tbo extent oi Ibis poivei ol Congiess 01 ei Indnns 
IS sboyn bi iiiini decisions oi Ibo Supicmo Couil The Couil 

III Hie ease ot United States v Kaqamn*'' siiid 

But these Iiulians an mthiu the geogi iphii il Inmis of 
the United btates The 'toil and the peoide within tluse 
limilia aie iindoi the political cimtiol of the Goveiunienl 
ol till rnited Stales 01 ot Hie HI iten ol the ITmon Theie 
exist iMtbin the blond domain of soieieiguty but these 
two Tlieie may be eilios, lounlics, aud otbei oigmized 
liodies with limited legisl itive functions, hut they tie all 


“ioi exnmiilc, Iflisi iiii ii, ol the puhlit auiiiiiu hivt bion witlulmwn 
for Indian ri'si'iiations 

<"Sis Cliaptoi 21 spr t Uso si( yatrin 1 D 7 Hf<d Wfotts, .0 Picl 
112 lib (( r Oil. 18S7) and Sndclmwi 7 VinUa Mate, 8 b Fed 150 
(I 1 A I) 1808) 

"bi. UalloHdn Until d States i:21 U S 117 (1011) Hmti tin 
lijDP Mtion Hw jipcissitv lot the i'»i,ri'is(' of tl«? authoiity aiose, ,tbotp 
Uis l>ii*n ilmost no quislioii us to the ilisnliite poivii of innaiiss to 
dilpimint the foim iif politli il nnd sdounlbtiatiie eontio] to be eiicled 
oier tbo toiiltniips and to fl\ Hu> esteni to sihich their nibibituite 
sh III 1)0 idniittid to a paitii iputnm m then own goieiument Both by 
tigislitne pMitKo and bv Indieiil snnilion thi piinUpli his from the 
fiist betn isseiled that upon this mittu the Indgminl ot CnngiPhS Is 
ibflolutc WiDoueliby, The Conslltutiun of the Dinted bl itib (I*)!')), p 
IJO 


Constitution smill bo so constinid a 


<■■■801 Ollohomn 1 1 T 4 Santa Si Rv Co 220 D 8 27T, 281 (MU) 
"Olinhniiia h £ U I Ry Vo \ Itowhm, 21*) ted 592 (C C A ^ 
MIS) 

am U b d7D {1886) I 


deiiMil liniji, III t\isl 111 subonliiiatiDii lo one' 01 the olliei 
ot lilt SI* The teiiitonal goieiuincnts owe all tlieit powiis 
III tin stitiites ol the United States loufeiiing on them 
Hii iimiiis nliiili Ihei ivi 111^1 ,iiidvihiili iii liable lo lii 
willuhann, moditied 01 leiienli'd at any time liy Congiess 
W Init intlioiilv the State Koieuimeiits may have to enact 
(iinuii il 1 nvs 1(11 the Indians mil be pips( ntU consideietl 
Bill this ponei ot Congiiss In mu im/e ti iiitm 1 il goiuii 
ments iiid in ike Inns toi then inhabitants, ,iiises not so 
muili tioiii tlie clause in Hie Constitution lu icgaid to 
disiiosing of iiid nuking inlts and legulatinns eoiuiiulng 
Hu Tdiiton and olhii innixiitl ol Hu TTinted States, 
IS lioni the owneisliip ot Hie foimtry in which the Teiii 
lout's in, aud the iighl ol cxclnsiye sovcieignty which 
imisl iMsI III Hie Natinnil (lovoiiiineiil and can hi iuiind 
nonheie else Minphi/ v ffnmsci/, 114 U R 11, 14 
(Pli 3T9-880) 

'I’lu SnpuiiK Coni I, 111 tin c ise* ot UnitLd Statii, i Kwjm,’ 
slid 

f ye think it too fiimly ind tleiily established to 

idiuit 111 dispute lb it Hie Indian tubes lesidiug witlim 
Hie ti'iiitoiiii Imiils of Hie United .States lie sulijwt to 
thill authoiiti, and when Hie louiitiy ooenpied by them 
lb not within the limits of one of the States, Congioss mai 
bi Jib punish ini oiltnit coniimtted theie, no m.ittei 
Bhclliei the oflondei be i n'hite m,ui oi in Indian 
(I* 572) 

A TRIBAL LANDS 


The tontiol by Congioss of tubal lands has been one of the 
inosi lundamental expiessions, if not the maioi expiesslon, of the 
I onstiliitional imwei of Congioss ovei Indian nfEms," nnd has 
pioildcd most fmpiout otcosion tin mdicJal analysis of that 
powoi Fiom the malHi of judiual btatement thcic may lie 


« 4 How 607 1 1846) 

‘■''I'ht pliiinii pimrj iivii nilml uliiliiuis ami tilbil inoimty of thi 
liuliiiiM lias iMeii trrqiienllv I'Miclsui by Coueiiss Sii Raff v Bnnieu 
HIS H s 218 (isq?) , mnokPi Aniioii \ aitOlKorl 187 T7 S Jit 
illOJ) Blnekfrathn \ f/m/itf fili/fiD 100 U b >b8 (I'Wa) Choate', 
rum 221 TI 8 Obi (1912) Dm pwifi Wihb 221 U S bOS (1112) 
rmhi StaU\ 1 Owf/e Cuunfv, 261 [I b 128 (1119) Aadtau 1 tniioii 
PmifioK R Co 21 JO 8 442 (1920) 


The Dniloil Stiles bne powri lo li„islBto couieiniuq tlie iliBliibution 
of tiilwl Imd United Statu v Boi/lun, 265 hid 101 17 5 ((' 0 ( 
2 1920) ipp (lism 267 TI S 014, linkman v United H0I11 224 TI S 
413 ( 1912 ) Also bce Uin/rd ■, V Ciindiliina 271 U 8 452 (1926) 
jiiU United Stalm 1 SuiKiuaal, 231 U S 28, 48 (lOlo), uid Chaptor 
11, M.C 1 
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(I( I ncci tlic' h.isK piiiKiiiU ('on(,i( li IS 1 Mn widi ihiwii 
I r; iiwiiiffi' iiifl rlis|M)S( i)f liiirts 

E\ nii])I<'s (•! Siipuiiu Coiiit st.iUiiJcnls «t tliL piiiuiiilc iic 
th( followiiii, 

JnstiK' Hi .nidus s[it,ik.iin; toi llic Uiiit«d Sl.itts Siiiilmiio 
C onil III llu ( isi oi Moiiisouf, II o»A,” d<tl iu>d 

II is idimtlid tint, .is itgaids tubil pioiicitj subiiU 
til till (oiiliiil ()l till I'liitcrt Htiti's IS gii.iidiin of In 
dims, Coiigiiss un\ in iki sntU ihingos in tin 
nil lit ,md disiMisitiiiii .IS It dipuis iiwcssnv to iiiouiotL 
Hull will.iK 'lilt Uiiiti'd .Stitos IS now i>\tuisiii(„ tin 
(111 till* il mil til, It till pioiM'iti is liibil, till powi'is (it i 
gii.iidi.iii md oJ I tinstu in possissioii IP 4 b"i i 
'I lip '^iipiiiiii Coiiit Slid 111 Hu t isi olA'rt(?(«HV Uuiitii PiKifii 
It’ll ill nail OnmiJiiiii/ " 

It swiiis iil.iin tli.it ,it k.ist, until .utii.ilh allottod in 
si'K'iilti tlSOl' till" binds Will lint iwil ol tin doitiaiti 
Ill'll! I)V till' Tilin' niiilii tin indmaiv Tndi in i laini — tht 
light Ilf imssession iiid iiictuiaiitv — with tei in tin' Uiiitid 
.Stills nidlKi 1 Miflitibti Ti L' .S 517 5_'5 The 
piiwi,! lit Coiigii'ss, .IS gimdiin Joi tin Indians, to b'gis 
1 iti* 111 II speit 111 sm h lands is 'U'l Hi d ('linitkii Miitiimy 
Hoiillitm Aiiii'tii't Kif ('<) int' s 6-11 611 I iiitul Attitc, 
\ h'oiifU ->41 U is hit IWj, Uiiitid ttliili.t, \ C'/iiisc, 445 
n .S h‘) ri’ii 445 144) 1 

A niii'ssan iiniiillai> to this iniiiuiiU is that loiiliul ol liibil 
land IS .1 puliliial iiiiicUon nnl to lx. excmsod bj the dmits*' 
The SupiPine Cirnil in the c.ise ot Siam Iii<li<tH\ \ United 
Stat<”t'° said 


♦ ’ Tuiisdittioii iiM'i Ihciu (the ludi lusl and then 

liibil lauds T\.is poenbiily within the legislative imwei of 
Congiess and iiiav unt be esiuisid b\ the eouits in the 
ibscucc ot legislation eoiifeiiing lights upon them such 
IS aio the suhicit ol ludicial (oenizaiue Set* Jajik Molt 
V nitchcoih, 1111)111 5(>5 Cluiokii Nation \ Itihluoik 
187 U S 2DI, SUiiluni I, Clniolu Nation 174 II H 445 
4S4 This the iiuisdiition.il A(t ot Apiil 11, lOlO, pi inilv 
tailidtodii (P 137) 

III the ease of Cheioku tiatioii s Hilihioik'^ the Snpieme 


* 'I’he iwwei CMstnig in Cnngioss to idminister 

uiHiii ,iud guaid the tiibil iiiopiiti iml Hu powoi biiiig 


«4hh 17 S 491 (mi) ntf„ 200 Fed JOO ( tpp D C 102H 
"•ill IT Is 412 (1020) The Vttoiney (leneriU wiote In 20 Op 
U (1007) 

It ts uunrassiry to nO mlo iny ditalled di&(Ui>slun ol 

puwir of (nnt,ns. to nltpi iiiiidil] or iipi il the piovibluus of 
tlii> lerioiiniil with tht Si-niiiiiili' Niilion ratiliid li> llu nil nl 
Inly 1 IS’IM md otbiivyisi piiniili Lm thi (ilmlmsti itinn >1 
Iboii piiipeity and tunds as piiivided by the ail ot Apill 20 
Mine, hunuM thi quishoii has bti ii I'lmelusn tlv biltlid In tli« 
ilirisioas ol Ibt bopiime Coiut {Ntifilum i Oltiiohee JfatUm, 
174 D b 4t6, Ohnnlir Nutum y Jlitihtotk 187 P P 204 Ion 
WoIM fl-lftliiofl, 187 TJ a BOO Jfotiis y mtoheoa 104 TT 8 
384 18S IViilIoec V Adorns 204 P P 415} 

Thesn den’nonu in.ilnlHiu tin pliiim mtlioiitv ot <nii..iiSM 
to lonliol Iho iffalrs and udiinnistpr the ijropntiy of the Fiye 
I I\l|i/id TiUks In till Indian Teiilloii and otbei Indian nlbob 


"The eouitb have nsuilly deiiouilnati d this powei as politieal and 
not sublet t lo the eontiol of Ihi judicial department of the govern 
mint See Lone Wolf y HiUhioil 187 V S 351 666 11001) sustain 
Ing the disposal ot a icgeivatlun ol an Indian tube on the ground that 
It was n legitiniata cseicise of congicssional iiowei over tiibal Indiana 
md then piopeity This caM is diseubsed in OUahoma y Teaae, 26S 
n 8 674, 5U2 (1922) Also bee Ohciokii Nation v attohcook, 187 
U a 204 308 (1002) 

»277 U R 424 (11)28) ilTg 58 (’ Cls 102 (1021) VlbO see Tii/ir 
V TVetfrni /aiesfmin/ Co, 221 U S 286 HI- ,12 (1011) 

’■ 187 P b 204 (1902) 

The (oint tiled with appioval the following c\eupt horn Btephene y 
Uhciokeo Nation, 174 U 8 446 (1889) 


.^fSnls’ 

meieily and 'the''diBttibution of'pioiwty to 

be subeecfuently made, as It there might he riicumatonces undei 
which the Tight to a sbaie In the latter would not necessarily 
foUow fiom the concession of thi former But la any oqiect. 


i ot opinion that t 


con^tntlonalliy o 


these acts 1 


pnlitit il and iiIiiuiiish.itiM' 111 ilsiiitiiif llu luiiiiii'i nJ 
Its i*\citise IS I liiH'sljun wiHiin Hu jniitinii' of Hii' ligis 
l.itno In null til tU'IttmiiK', ,iiul is not mu tin Hu i mills 
IP 10 b) 

Till jmwL'i 111 Coiigitss evil nils tniiii Ibi ciiiitiiil of (he iisi> ol 
till lands,' lliiimgh tin 4i.mt ol uImi'-i iiilinsls in Ihi liiiils 
to Mu mitiighl s.ilc anil iiiiiot il ot Hu' Iiitli.iii'’ iiiteii'sfs ‘ Vint 
this IS tiiie wliitlui ot not Hu* l.iiiils iie dispostil of foi piililii 
Ol pin all pin pose's 

To tllusti.ilt' tin* iiowii 111 Coiigiiss to gi ml iighlssil wat 
diioss tub it ] md is eleaiU est ililishicl ‘ To ipiote the Siiini'ini 
Cofit 


The lands md 


iiship eiunnt ho suiecsslulli 

s 1,1 flu SI tiibts au puhlii 

it hi Id in inilmdiiil nunei 

partifulai nppUi int thit his iiehl 


0 1)1 1 elude imiiiiiv 11 


The huldlnt, thit touguss lud pmeoi to umvuli i luethud liii 
til t.i mining miiububhip m Ihi list i ivill/td tnbis mil loi 
isiutaimnL the titlai iisliip Iheiiol pitliminiis to i dbisinn iif 
Hie* piojuilv III thi tiibi imoiig its meinlitis nttossinh in 
mltid tUi Inithei holding tint Ccingiess w is vistiil with 
lutliuntv to iidopi iniBbuits to mikr tiu liibil puiputs nniiliii 
the mil siiuii thuefiuni in iiuuiiie tui Ihi beniht of tin liilu 
(P .07 ) 


■•Bi/ gii/tiig bii tel III Him 18 1>)14 su 6 4S Slut 'ni 'ISh 
25P S C 166 

'Sg nghtsotwiy Set Ohaptei 4 sit 13 tiidsii In TO mliii 
'loimicss III dlssolviiia a tiilx nin iiHi) piu\uli liii llu Uquidaliiiii 
ind ilisiillintion Ilf tiiliil piupcit] Viiitiil hlali •• i Si iiiiiinli Nation 2')') 
V S 417 (1037) bet also Pmtiil Sliilis l \ui 241 U R I'll 5')S 
a'll6) 14 C'ol r Rt\ ■S7-.5S<) (1>|1J) Bui thi iiiiul mil not is 
siimi Hut (.uttgiiss ibdu itml Its piiwiis mil tin lulu oi ils iniipcih 
nilhout in uiiKinluuil lypiissloii ol (hut iiiliiil lliiginna Jniliiiiit i 
ViiiUithItttii 1I17P S 1 (l')3')l Ihiitiil Nlohs I Boilhin 265 iid 165 
171 ((’ I' V 2 1*»20) ipp disiii 257 U S 611 (1921) 
wDal the liml Bo iiminigid ind ilispoM*il ot iiiusi be tiihil liiiil 
ludiius ha\< Uigmntly tikin to lunil tbe lomplmit that tin liibil 
piopiitv has hciumi vestid by piivious ait oi titiily in ludisiduils 
and IS mi mote subject to tongitssionil eoutiol thin the piivali piop- 
iits i>t lithe i indnlihmlb Thi couits howevei find to toustiui suth 
pieviuus lets mil tieatif uluieMi imssible, igahut tho vesting of 
pihile lights in tilhal pmptUv CInppiita rndiani of llinniiota i 
ViiiUdHtatei 101 P b 368 (1937), iiffg 80 C fls 410 119o5) Vnitiil 
suin’, 5 C'littsi 245 P b S9 (191T), lls’g 222 Ltd 59) (f f 4 S 
1915) Until jHoptlly Is illolliil I iiligl i ss possi ssts pli ii in luiuii to 
deal with tiibul Imds and Iiiiids is UihU pmpeili srrmiiii t hniilii 
215 TI S 441 (1914) Uso set Uiiititf Stiitii \ Jfille Luc OWppiieiis 
220 V b 109 (191 I) 

•Nailoau y Union Pou/Ii « K Co 251 p S 112 11920) 

Ltdtial statnlps pioude for Hu t iWiig ot tiiliil Imils by thi Pnitiil 
States Foi example, the tel ot ilay J, 1008 ID btat 26S ui ilid i 
nallonal loiest upon lands luld hv the Federal Omii nnii nt n, i tmslii 
toi the Cbippcwi Indmn Tribe This law is discussed m CViippeiifi in 
dluH* 5 UttitniStatee 305 P 8 470 (1019) Loi othei iiistb on cniiiienl 
domain see hhoskow Tube r United State',, 200 P S 470 (1017) 
Uiiiiia States y Oieek Nation 206 U b 101(1916) s i 102 P S 620 
(18i8} See tor example Aet ol DIaith 3 lOOl, Jl btst 1039, 1091 
disenssod In 49 L D 300 (1921) 

The light of ennninl domain may hi evtrelsod by the hfiili'lnl Ooviiu 
nient ovii land held bj on Indian oatiou in fee simple undii iwti'nt Irom 
thePnited btates without the consint of tho trilx Cheiokei Nation t 
Kausai Rp Oo , 195 P B 641 (1800) which lejeeti d the eonti ntlou that 
land was held by tbo CheroLecb as a soveioigu nuhon Bomi In ulus 
provided that lallioads should have ughtb of way upon p ismenl of Just 
eompensibon to thi Indian tilhes Tiiaty of Tune 6, 1854, with the 
Uiamu Alt 10, 10 Btat 1081 bee Chaptu 10, see IB 
The Vit of Uanh 2, 1909 , 30 Stst 090, authorial d any iiilioad lom- 
pnnj Ol tclegraiib and telephone company to take mil luniiimn a iiglil 
of-uo} in or thiougb any lands whiih have been oi may heieatlu he 
Ulottcd in koveialty, but have not been conveyed lo tho allotleo with 
full POM ei ot alienation Tlie Aet of February 28, 1002 see 29 12 btat 
48 diacUBSCd in Oklahoma K i li I Bu Oo i Bouling 240 Fid 692 
(C C A 8, 1818), made this statute tnappheable to the Indian Tci 
iitoiy and Oklahoma Teiiitory 

”Uissoml, Kansas i Terns B’l/ Oo r Boieite, 162 P H 114 (1894) 
Byen thoi^ an Indian tribe has giauted a pnrpoited oxausiye licensi 
to a tclepbono company. Congress may Issue i umllai llceime to anothi.i 
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Till f Iiiliil SI Ills lull (Ik (o in11i<iii/i' (III* Miii- 

sl nit turn 111 till mail 111 (In 'Missniiii, Kiii-.i- iinl l(\is 
UmIuiv ( oiniiain (liMiiiali tli< n si m ifimi nt tin Osui 
Iiiili Ills, iinlliit^i ml ilisuliiti h III! Itc ol (In nm liiiiiilii il 
(ml as I in,Ii( nl « n m ilii iiuiiiiiii\ TlimiJi Hu liiiils 
III (111 liiill ms 11 lisiivtitl>\ lu.i^ (111 lliin mill 
II 1 1 inn (111 (II «as il« n s uiiili i |lii> i null nl ii( thi'anMiii 
iiiiiu mil will'll (I iiisliiuil williinit- 11 li II iiu'tii (111 pus 
SI ssinii nl (111 1 mils mil willnnil ili smii ilmii nl im\ iisi nt 
till 111 M iliiii iiu (III ililiMM III till 11 iiiisst ssinii (111 (Mils 
li 1 W IS sillim I In llii 11 llJll lit nil lip nil \ Mill (In Him 
Mil tlliii, Mill I iiiiiiilinlis (111 wltlili Dill liUi( sliniiM 111' 
iMiiifciushi'il will inalliis Ini tlie ikleimin ition ol tlic 
hiiM niiiii 111 mil mil Im j(i,il iniilt'sl ilioii in Iho comts 
111 twi 1 11 pin iti p 11 III s Tins ilniliiiii' is ipplif iblo ceil 

II ill\ til (In imlits 111 liiili ms In 1 iiiils nitiipioa liy Llieiii 

luiilei siiuil 11 I niiditiims It w is issiiliil in /(«(( \ Tfic 
^ ot fill III J'lKifii Rii limn il Cum till ntf 110 U H 5", mil li is 
iiiiLi so til is wi ait awau, littii siiinusli imilio 
Mlldl I Tllnllt,!! Uk llW IS Slallll Wllh Kill 

(ii(( In Die powei nl lln' f,in l>iiiiiii ii( In d( li i iiiiiie (lie 
imlil Ilf (11.1 ii|iailt\ nt Du Indians d* llieii liiulsliis ilw ns 

III in 1 ( I o({iii/i d, il IS til (le pi I sullied is sl.ileil In this 

limit 111 till liiiH, HIM, (lilt 111 Us (Muisi (In Uiulwl 

Still's -nill 1)1 aiiM'iiiod by siidi inijsuli lalioi s nl pis(i«.e 
as Will loiitiiil a I'liiisti 111 iKople in (Inn tii lUmtil at in 
iniioi ml and cU imidetit 1 iio, Die lomt obsi imiu,, Uoiim vei 
dill thepinpui'ti 111 iiis(if< of (lien iilioii (riw nils the In 
diaiis, Willi lospicl In Uieii 1 mils, is a 'juestiiii of tmeiii 
iiioiil il iMiliii iiid IS not I iiiillci nptii In disoussion m n 
loiilioM'isi between dill d p iiliis lu iDiti nt wboni dunes 
(itU liiim Ibo Iiidiiiis Till' iielil ni (lie TTmUd Mills 
(n dispose ol (111 lie nl land niuipiul by tlieiii, i( ulikd 
li is ilwai s lK.eii iecii8iii/(.d In (liis < lunt lioiii tin timuda 
(Kill of llic fioieiiiuieiit (Pp 110-118) 

Pliiiiiv antliiiiitv dots not iiii'aii ibsoluti powei, and Iho 
e\eiusi» of the luiwei luiisl bo limiidi d upon soiiu* icisoiiiblc 
bisis ' 'rims iilcinii iKiwei does 

•> * lull enable the TTnilul Slates (o une the 

tiiliil lauds (o othois oi to oppiopii ilt tliuii to i(s jwn 
pnilKisis without icndc'iint,, in issnintiin in oblicatioii 
to lendei, Just < oiiiiiensalion tin them tin tbil “would 
not be 111 cyoicise oi gnnidiinslup, but an irt ot con 
llsiatinii ” • 


inmpani The Ciiaiit Coiut of Vppcil? lU the cue of ViMloyto Sat 
Ter CO 1 Hall 118 lod 192 (C C I 8 1802), soul 

* • • It Is well settled that in tin ivicisc of Its powei to 

regulate tomnuiee inioiijt tin seieiil stiks iiid writh tin Iiidiiin 
lubes fonKTi'ss bns lull inthouM tii -'ml iiihtsofv n Ibioiiit 
the land menpled bv the file Indiiii liilies domiiikd in thi Tiulim 
Tuiitori fni the coiistini tioii ol i tllioniH (I'hiiolei Saiion T 
Soidftein Ann R Cn HI U S OD 10 Snp Cl %B J4 I, Brt 
201 , (Pen/n iin 1 CTliiiihie Siitimi IT-t U S 411 4&1 10 Sun Ct 
722 t-l II Ftl 1011) and in tin (rteidsi of tbw power it bn' 
letentk millioiutd Ibi' sii u ( iiy ot the inteuoi to nanl iicbts of 
Waiv thioucb the Indinn Teiiiloii foi the eoiiMtiuctlon, iijKr - 




tinmeo ol tUrpbnno and ttleumph Iinis 


'812 ' ‘<"3 ft”toUows'‘of CTmw', ‘tbaT'n’oiie'o'f these Ullns^lind 
■ diUnic tbnt aui one tclephon* rompinj should have 


whci lesidc outside, of and thoso who irsidi ' 

To this (Stem the Ki mt nl loih n fi inthlsr n- 
iipeiatta to olistiuil interstite conimiiti (k ins i 
The Solicitor of Iht Depnitment of the InUiioi hns wid 


About the pleuaiy powei of f’onciLss ovoi liibal ludinii niop 
Illy theio can hi no donbl lud In the ihscner nl some eoiiPolbnc, 
icnson to the oontiiiy Pongieas iiiidembtedlv has the poyrei to 
suhiee-t such piopciU to tasation eithei h> the Mile oi Hediial 
Goyi innieiil (Op Snl I O M 142J7 Dcceiuhei 2), 1024) 


a>Wise Indian Liw and Needed Befoims (102b), 12 A B A Joui 
97 38-10 

-oVwted Slated v I'ltei Satioii, 201 TI S 109, 110 (lOdC) 

Propel ty iigfata cm he eonfeiied by tienly is well as by toiuinl mini 
Vaitei Bfatm y Oieih Sation 201 tJ S 101 (199B) , Jfouoio T Umtod 
StaM 248 Fed 984 (C C A 8 1017) Qeryeinment liBhillty on the' 
conduel of Indian affaire niieea onlj fiom atitutes oi tieatlea with the 
tube UoCahb, Sam’t \ Uiitted fttiifu 8d C Cls 70 97 (109B) See 
Shoihone Tube v Vtuted Btntti,, 290 B S 470 497 (1937), in which the' 
Comt said 


B the* pioperty and Aflatis 


'l'h(> Siipieiiu ceiiiit fx! Ml Iiislicc Viu Dc'vuitci, leenitly 

Mill ' 


(Mil lice isieins while i LCrif,!!!^!!!!, Dial Iho (fovf in 
I ha powei lei loiiliiil mil imiiaRe (ho pieipoity uid 
iseil i(s liiehaii w lids iii k<iih 1 huDi hu (bi'ii wtlf.uo, 
, lliK (Ills imwii IS subifil III iiiiistiluliiinal luiut.i 
, iiid (bus not enihle thi )io\oiiiuu'iil (o Rive the 
s (i( one (Uhl* 111 hand to mollioi oi to di il with 
1 isi(sowii“ • (1* 17 j--{ 7(. ) 


lo/i 20". IT S 10 1 

'•IV s (70 m 


I) a i 


Thus, whik I'oiiRH'ss Ins Iiioid iiowi'is moi (iilial lands, 
(bo TTmlctl M i(os dots mil b iM lOinpUli* iiiiuiiimly tioiii In 
bilily liii llio iclioiis eil Coiibiiss 31 (’oiisicss 1 ikts tiibil 
1 111(1 lioiii till* Tiiduins avilluml oitiiti tluii tiiiistiil <ii Hit pa> 
nil lit eit timipi ns il ion, Ibi UiiUid Slitis is liable unik i llic 
Piflh Aiiuiidinoiil to Ihi* Unifial Ml ili (’oiisl ilntion ioi Iho 
piiiiiiiil oi jiisl cnuiiM II* i(ioii wliKb iiinst iiielndo pavumnl 
fill III! luiiiiJils iiid (111111(1' Hill Uii iichl ol till liidi iiw 
lo (iisI (oiii]K*iisa(ioli IS k*f.ill> iiiiiHiliil iliiloss CoiiRiess ilsrlf 
pissis IcRisI ilioii pdimltiiiR siiil by llii riidi iiis imiinsi Ilio 
(luilul ,s( itts as Iho Chiiloil MI.Uos is mil li ibb lo smi wiDi 
mil Its loiise'iit' 11(11111 (liiif IS com 111 Ui,isUlion iituuiltinR 
soils loi lust (imipdisitioM tills dills not eniliiiio soils by 
luili 111 tiibos, ind tlms In ibov h im lioni ,iuthoii/ed lo sno 
mill by iniisihilioiiil uls ipphnii, only lo nuliiidual tubal 
eonipl Hilts'* 


s and It limes 


doioEatiou 


Usovi Op (jol TDM 2ilhl0 Fihuiiiyll 199S 
"f'/iip/idiei JitifwHs a Uiiilcd Stall 1 '01 IT & 8'& (1937) affg 90 C 
I'ls 410 (1031) Also se Cud ^ialiiin \ Uiutia Sltilei, 302 V S 620 
(1028) 

e'Tbe poiliou ill this urn iidim nt which piubihita oonflseatiou iiids 
“ -> nni shall piiantc liiopcily be lilccn Ini puhbc use without 

luol conipeiis ition ” 

• * It Is lutidaiui nt ii thit tiihed aaai ti ciuuot he dlaposeel 

Ilf bj the Uiiilcd S1Ue>e wilhiiut Ihe mnsiut of tho tube oi with 
ou( lomiKUisnlion ’ Op bol I D II 29010 Pi bin ay 10, 1998 p 7 
It MbiHl iiijits in cicitod m a tube by i ticity oi agieement, the 
bedcinl (lOYcimiuiil bHomi Uahli foi its Tioliition hj Kongiesa As the 
Snpienir ('ouit said in the cast ol Uiutid Staff'' v Villt Lao Ohippewai, 
220 a fe 498 (1912) 


' ' Th it the yyi uDfifnl liispo'ail yv is 

turns fciyin m two icauluiiona of L’ongies . , 

the Itsa i yiolaluin nl the liusl Tlic lesolullona unlike tlie 
leaisl itioji sii ( untd in OlifioHu Sntion t SitcJicnil 187 D f> 
294 ,07 and Lmie Wolf v ITilchCnai li 002 564 Bb8 Were not 
adopted in llu eaciusi iit the odministi rtia e power ot ConKie<is 
oaii (he propoity uid iffilis of dependent Indian waida, butweie 
intinded to assiil iiid did iisseit im unqualified poyyei of dis 
poHal oyii thi lands as Ihe ibsoluta piopeity ot the OoTeinment 
nmihtlisa Ihis yyys bn euse fbiie was a misapprehension of the 
tim lelalion o( tlie Ooyeinment to ihi lands but that does not 
illei thi lesult (Pp 109-110 ) 


Ueoid Btaikfut ft al Nalmns y Uniled Stutei 81 C Ph, 101 (1080) 
Ijplcol )ui isdie tinii il lets piuyide loi lecoyeiy by a triho against 
tbf nnlteel States "it • the UuUod Statoa Goyeiament has 

yiiingtully ippiopiiited my lands belonging to the said Indians’ 
(Act of Jtij 2(., 1920 see 9, 41 Stat 02 1) (Klnmilh) , or toi “misap 
niopiiatioii of inj of the ■* 1 inds of said tube" (Act of Juno 2 

1020 nee 1, 41 Slat 738) (Siouy.) , oi “the loss to s ild Indians of then 
ii,,ht, titk oi inteiest, nismg fiom oexiupimy and use, in landi, oi 
ithfi tiilhil Ol (ommiinity piopeity yvithoul just lompe nsation therefoi, 
shall hi* held solhaent giound toi leliet’ (Act of Tune 10 1025, 40 Stat 
189) (ningit and Haida) 

" Umtea State', v SfioOione Ti the, 204 IJ S 111 (19 .8) Soe Chapter 
1**, sees 14 10 Also see C T Wesiwond, Legal Aspects of laind Acepn- 
sitioii Indians end the Lind Contiihutions by the delegation of the 
United States, Piisl Inti r Amoiiean Confoieuee on Indian Lite Pali 
enaio lletleo pubhshed by Office of Indian Affnlis (April, 1040) p 4 
"Howeyei, sutta against offlceia of the Umted Stoles based on aJIeged 
illegal acts leqnire no such statutory autUoiity Lnao v Pueblo of Santa 
Rosa, 240 U B VO (1910), wheiem it wag held that the Soeietary of 
(lie Inteilcir eamld bo enjoined fiom disposing of eeitaln Indian lands as 
puhlir lands of the TTnlted States Set Chaplei 20, si c 7 
bee Cli iptei 14, ia,c 63 
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B TRIBAL FUNDS 

Tli( ()l Contitss oAti Juiuls js llii Mini I-, il'^ 

jiimii 111 t'l liiliil mil IS lusfoiit.illv sjii i ji’siilt 

111 (111 litln iiiwii, siiiii, tjiliil iniKls iiisi ]iiinii]iilh lioin 
tliL use mil ilisijosifion ol liilnl ] mils Tin ivhiil ol iiui 
l,u>ssi()ii il jiowi'i Ills hull i\iiiLssal b\ tin AlluLii(.y Ui>iil 1 ii 1 
IS follows ' 

Now IS lilt so 10^ illiis iiii liiliil luiiils, It (111 lint 

110 soiiinish (oiitinili il tli.it (‘oin,i(ss li id not iiowii 
to iiioMdo liii lliiii dislimsi iiioiit Joi snih jiiuimsis is 
It miitlil dll 111 Jill till lust iidoust ol tlm tiibi Tint 
imwoi losidis 111 till (loMtimiiiit is the finiidiiii oi tin 
Iiidi ms, iiiil llio udhoiiti id tin (iiiitoa Stitis is siiili 
eiiiUdi 111 IS not til In' ii uiiiwlt doliiud, hut on tin lonti iii 
is ploniiv 

N\iiiililis 111 till CM'iii o (it siuii inmoi iiiii tin tiilill 
liiniioiti (ilJiuli.ins .111(1 dll iMoiis sustuiiiiiii It, iii limiiil 
in 111 nil 111 till idiudii.ilid iisis iiiioii}, tin in r/niolii 
Niilioii ^ Ihlditotk 1,S7 IT H J'U Lorn II o// a midi 
.oiA, 1S7 TT S TH T.id/SA /-’isfto Zil U S t.HI t<i < 
limn ^ tUmhi 21" M S ^ I’t'ihil Sfillis 

111 Hik'd Viiiil n 1021 (I‘ 01 » 

Till iiiiijjitssioii il loiitiol moi tiiliil Innds wis dofiind Iia 
I nxliu VmJ)(V,iiiki in tin* i.isi ot Huntiiin ^ Hxidii' 

As III the ( ISO (it liiids Ooiiniiss t iiiiiiit (liM'it liihil litiids 
Horn tuliil imiiiosiis in till ilisoiiii ol Indiiiii iiiiisoiil iii iiii 
1 osiioiidinR hiiii'fti without hoiiiR Ii.ih'o, whin suit is hiimahl, fin 
tlio .imiiunt duoitod Tims tlioio li is Iiiiti ok isioii, iiiil iiilii 
(ineiitly, foi iiidiri il inihsis ol thi ni.innci ol disiiiisitioii of 
tiih.il funds On tlu wholo tin tuiiliiiii ol (hi (’unit iil Cliiius 
h.is iH'Wi to upliuld i\iioii(lituios luthoii/id bj C(ni«,i(Ss ,is in.ido 
till tiib.il imuiosos* 


C INDIVIDUAL LANDS 

The ixiwei ol Congicss oiei iiidiMiUial 1 mds, whilo li ss swcip 
ing thin Its iiowci ovci tiibul linds, is clCiUl-v hioid iiiough to 
covoi supeiyisioji of the alien itiou ot mdiAidu il linds" In f.ict 
the c\eicise ol cougiossioiuil powti ovei individiiil lauds has 
been hugely diucted towaid the iLlensi, exteiisiou, in leiinposi 
tion of lestuctions suiionnduig Ihoii alien itiun, doiiendiiii, on 
whcliici the iiohiy ot cousciMiig oi ui opening up Indi.iu linds 
wis doiniu lilt 111 Congiess 

As “an iiiudi'nt to gnaididiislnp” “ Congicss not onli has the 
IiowPi to evtend," modili, oi loniim PMstiiiR ustiiitions on the j 
rilienation ot suih lands" but wliilo the Indi in is still the waid 


“ U Op A G f)0 (1921) Also sip CliiUnMiip JVo/ion v UmtidStatei 
87 C CIS 91 (19dS) peit den 807X1 6 840 Congiess msy appiopudte 
tubil funds toi tbp iivih/ation mil spll siipimit ot tin Inillin tube 
LaniV Moinson 240 U b 214 (101b) S(Ptbipttil2 sti 2 
W235U S 441 11914) Sei sec 6 infia 

Thp powoi ol ( ungie&s oici Osogp tilbol fund* is upbild in Selah 
nah she tun l^ah v Pall, 20o Feil 103 (App n C 1923) niip lUsin 
206 U b 990 (1029) 

«' Sep On/tiV PUilin,32iV S 040 (1912) 

<1 Congress bis not oxeitcd anllioiity otli mdlvidual lands not In a 
trust 01 lesUicted categoiy pxippl lu so tu ,is to ipimposi ipsliit-llons 
und lestoie them to the elusb of lauds nndPi its supei vision 
La Motto y Hinted Sto/et, 294 U S 070 679 (1021) 
iWTipcJ V lyostsinfiui (70,221 U S 2b0 (1911) JTielmauv Umtid 
mates 224 TJ S 419 (1912) Also sie United States v Jadmii 280 
U S 18s 191 (1930) involving pxlpnsion of tiiist ppiioil ol liomesti id 
patent unilei Act of July 4 1884, 23 St it 70 90, on the ground that 
the Indians possessed no vestoil ilt,bt until a loo patonl was Issued , and 
United States v Pi hr an, 212 tJ S 442, 401 (1914) involving congios 
atonal letention of trubteeship of laud thiown open to sottlemenl 
Fur a Hat of leseivitions In whieh the ,Uust oi lestrlptod puiod w u> 
extonded, see 29 C F E, ippendla to Chipter 1, pp 480-483 

"Gout V Uiiiird States 224 U S 468 (1912), UemiMff Iiii Vo v 
United States 224 IT S 471 (1012) , Joiiot v Ptaiiii, Oil Go, 273 G B 
196 (1927) 


III till IllllOll It lllll ILlin]IOsl lIstlllllOMS (III lIlOJKlh .llll'ldv 
till'll fiiiiii II still I mils III ill'll 1><1|| siiili piiwii to ill iv'ciiliAi' 
lllIlKI 

This iiuwii iiiiliiilis iK.niiilliiiR ilii ii.itmii n]iiin snih turns as 
(’iiiiijiiss OI the liiki il (illim ikhRiltd with tin, imwei dri'ins 
iihisihli liuiii till si iiidpiiiiit III the piiili'i Imu ol the Iiidi iiis ' 
■snih lest 111 tniiis innsl In laiiussiil ind in not miphed nuiily 
bii Misi till ow HIM of 1 iiid is 111 liiihiii, ' not ( m sili li ii sh iitiolls 
beniidi iilioutni so is to iii\ ilid iti i i ohm \ .iiiii iii.idi' In an 
liuli.in hi ton (111 iisiiiumii w is imiKisc'd ' 

('imi.iiss ni i\ lilt till' iistiiitmii mi ilKiiilioii ot .illiitiiunts 
(i> iiiivi'd bliiiid Tiidi ins ind loiitiiiiif tlic iLsIin t ions on lull 
liliHid liidiiiis, until fhi Siiiit.in nl llii Iiilt:.iioi is siIisIiliI tint 
mil riidiiiis .III ( oiiiia'ti'iif to li iiidli llmii own iHiiis' In 
(liiiiliiu Ibis (iiiistioii till' Slip! i UK, Cimit Slid 

it IS iiiii'ssiii lo }iM( 111 iiiiiid K itam uidkis 
wliiih ui will stItliHl In till iiii'Aions diiisiuns ol Lius 
(mill Till Iiib.i1 riidiiiis 111 w lids ot the tlOAciimient, 
liid IS sikIi iiiidii Jts hU Mill iiisliip rt lests with Con 
•,iiss III di'ti uiiiiii till lime iiid 1x1(111 ol eiuiutiii.iti(>u 
< oiiti II iiu, (ili/insbip is tint nil ousisti lit with tlu (on 
iiiiuiiioii 111 suih Rn.iidi.uisliip, toi it h is beon luld th.it 

I I I'll illi 1 the Iiuli ins h i\ i bu ii ui ith tiUzeiis the lol.ition 

III guiidi<iii ind waid lin soiiit piniMisis ini) uiiiliiini' 
Oil (he olhci h.ind Cougiess may u'liesc the Indi ms Xiom 
snth ,u iidi.msbip .uiil (.onliol m whole oi in iiait, and 
may, it it sees fit, clothe Ihein lyitli tulL iiRhts and lesjion 
siliilitics conti'ining llicii piopeih oi t,ive to them i 
p II lull emamipition it it thinks that com so bettci foi 
then ))i(i(tctiim hiiihil Slnh s \ A in 24J IJ S 'i'll, "‘Is, 
and c ISIS iited (I'p 49U-4W) ) 

The iisliicLioiis on tdiiinUon ot land oapiess a iiiilihi policy 
dcsiRUid to piolocl iiiipiovidciit iKoplo Hiiici iiiidoi the stil 
utos, ilesiutc the Rood i.iith oi motiies ol <i Rianteo ol land 
com eyed lu vmlition ol the ii'itiictious, ’■ the touvcv.ince is 

9 Old*" 

As in Ihi ease ot iiiiv.itc piojjeity gcnoi illy, (knigie&s cannot 
dipinc m Indi 111 ot liis land oi any iiiteicst tluieui without duo 
pioress of 1 iw oi t ike such pi oiieiti toi public piupobos without 
lust couipciisaliim An outslaniling dicisiou on this subject is 


' Jiiadci V Taiiiis, 24b U fe SS (1019), citid With appiuval lu 
Ui<uidii\ l/Hittd Stalls 24b TI b 2b. 27, (I'llSl 

’•UulhHV UmtidSlttles 224 0 b I4b (19121 (sii. United States v 
Sohle 2>7G b 74 (me,) , Siindu land s UniUil StaUs 28b G 8 226 
(1924) 

■“Got V Wilson J, ir„w 467 |199'l) 

• IKikoav 9)7071, b Will 8) (1987) 

"‘United Stiitisv Wallei, 243 G b 492 (1‘I17) Hum turn to (mii 
Concii ss his by stitute empowered the Seciel iiy to loinove ipsliictlous 
Ol issiii cPitihcilib nf Lompetenev to Indians deemed cap.iblo of minigini, 
then own alCiuis Bee Chaptci 11 sec 4 


* • In adopting the iPSl 

u&lrilDtkon a tlisf. of persi 
who will hung (OTiiluctPd t 


OKS, CongrcBi was not imposing 
(ho well IHI ;uin, but on Indians 
.1 slitc of dependent wnidshlp to 


^ .turn and upirti d lo be satpguoidi d ngoiust lt_, 

own impioMilinie (liiiinR the peiioil ol transition Thi puiposp of 
Ihi ipitiictiims ai rt to give Ihp iiPidPd PLutcctlon * * ♦ (i'p 

Ih4-lh9 ) Smith \ itiOttllougli, 270 G S 460 (X92b) 


» United Statis i Bioiiii 8 F 2d 9h4 (0 C A 9, 1926), coit den, 
270 G b 644 (l')26) 

"‘Ueolmau v Unittd Shifts 224 G b 11 > (1912) , (loot A Unitid 
States, 224 G B 468 (1012) , Stan ^ Long Jim 227 G B 011 (lOlSj , 
Uousou V Simonson 211 G b 941 (1911), buldini, that a deed by an 
Indim of im UlotmeiiL subiect to resUicUons against ihenation was 
ibaolulely void It mide betori Ann! pitent, even if mado after passage 
ol an act ot Congress piimitthiR the beeiclaiy of the Intnior to Issue 
snch p itent , and that the ume&ti loti d title mlisequently iigaued, by tlie 
aUntleo undei the patent does not inme to the giantce Uso soo ifiller 
V VeOlaiii, 249 G S 108 (1919) , United States A Beynoliia, 290 G S 
104 (1019) , and Smith \ Steoens, 77 G S 821, 120 (1870), dianisaing 
the policy behind lestilctions on sale of land in (fieatv between Gnitcd 
Staten And Kansas Indians of Tunc 3 1829, 7 blal 214 249, and the 
Alt ot Uiy 26, 18b0, 12 Btat 21 Also aeo Chaptei 11, sec 4U 






THE SCOPE OP I'EUEUAL POWER OVER IMJl \N \P1' MRS 
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CliiKih \ 7 /((/(/(,"' wlmli Ik 111 Ihil i\tii>iilwii liiiiii lixUiini 
I S( ll'll'-l'l (1 1 >\ ( l)ll«ll"-s 1 11 III (Jill 111 ! llllll III I iiidliulili 1 IKstl'Cl 
ii^lil nil sulin 1 1 til mill III nil 111 In 1 ilu li -.i-l it im n l “* 



V iti 11,111111111 111 till iisiiutiim on Jiiilii it piiXMi n|)|>i ns in Aitiili \I 
Ilf the lioitj 111 -Vjiiil 1, 1“50 with tUo Wi iiiiliits <) Still OST OOi wlmh 
I 110 M 1 I 11 I 


til iti — p\uii1 snih pinvlMlous is iniy h lit turn madi foi Hit 
hi 111 lit Ilf piliiti itiillMiUmls Ilf Slid iiiition hi ri ints ot lesnia 
linns lit lands nt ntlnrMlst whiilt nii consiilciotl is veUtd lUhtB 
iiiil lint to be iilfcchitl bj anithinff toiitaiuntl In this (it iti 


'lilt SiuiiiiiK Coiiil (listiii„iii>-li( il liihMin 111! iMJiiiiliiiii flfini 
1 1\ iliiHi mil lilt I ( si 1 It ( will nil iliiiiilioii 

Bill llii I Miiijilinii mil non iliin iliilili win two spiii 
j 1(0 ,111(1 ilist nut siilnoils One (oiitLiurt i light lUil tin 
llllll I iiii]Kisi(l 1 Iniiilatioii ' Tlii> iniJit (tiiiniiiM 

lilt icsiutlitiii w IS III ]inisii llllll III 111! fMiiici until i wlnili 
<'(ili>Oi'ss could legist lit IS to till si lllis oL till iv.iul *111(1 
liiiglht'ii oi shoijiii lUi 11(1 Kill 111 (lis.ibility Bnt tlit pin 
tisitiii th it the 1.111(1 slniiilil lio non I iv ilili ii.is .1 pioiieili 
light, wliitli Coiifeioss iindnuliti (Hv li id tlio powiii to si.inl 
'I’ll It light fully Ksltfl 111 tin Iiirliitis .iiid m,is liiiiiliiig 
iitioii OKI ilioiini /wnistis /H(fi(//(s, R Wall 7-17, 7R(i, (liiiliif 
s/tifti i h'liifil ISS U S il-> a’ 1.73) 

As lint lit ils siiin 1 1 isioii ot ,ilioii ition of iiidn iiliiaJ liiiiis 

fiiiiint’ss li IS JIIOI Id (>(1 Ifii till dispnsitioii iriil liilioi itniK t> h\ 

(li'Sient 01 ill use, of liiisl Hid iP'liiitt'd 1 iiids,"” iiid tin’ nxci 
tiso of tills powii has hti 11 siisl uin d CoiigK'ss hfls ilso 
listed jHiistlwIioii 111 the (oiiiitv (oiiits osPi piohite piotced 
mgs ot such piopeity’® 

D INDIVIDU \L FUNDS 


'fill jioiM I ot t'liiibii ss iiui indiMdliil tiiiids is m oulgiouth 
ot its (imliol iO(>i icsliutid 1 iiids ind tlic same gitionl pint 
tiiiK's aie uiphcihle to hoth 


«• Clwult l riniip ZZl IJ S fit)') ()7 (I'llJt VlipiiiiilJv tbe le 
mm d Ilf till itstiulion luimst alii n ilioii Uni’s noliist iiiv 1 ifclits in (hi 
Iiidi lu I tiidlinltlLi S(i Binitn \ riimci JKi n s SS (Ills) 

(uiiciiss iini nssiiil to 11 stito (as tin ltd nn thi iiiortiKlinii nl in] uiiil 
IS iiiiiUi 1 li isi III (llllll nulls /iMdi/i tiiiiiliiiii {'ll \ Umiiil 2')'» 
TI S I'i'l (Tlih) 

>" Uso S(( Oliuutd 11 s«f (I 

'"'roiK Miilf \ Ilitiliouik 187 IT S 3" 1 flOOt) , Hmdii V Jamts 
J4(. U b SS (I<I1S) Boi thaptpi 10 sit 10 Ohiptei tl ste 8 
a* Un iiuisiUtlinn III touiity (nulls iiiu tbi Inve Civilized 'Tiibts 
(I (liuiilii J> sit 110 Old Vtl nIMii J7 1'IOS iii Mot Ai, imiiidid 
by VctofApiillO l‘)2li 44 blit 11*1 

“"Poi (I distiissinii ot tinigii sMiiJii il iiuitiol ol individual liiiids sti 
Ibaiitti 10 SIC i 


SECTION 6 CONGRESSIONAL POWER— MEMBERSHIP 


The Tiidi 111 tiilies line oiigiiial iHiivii to deleinimc then own 
iiioiiilHisliip ’* (’iiiibioss Ins the pomi, howeiei, to snpciscdt 
111 It doltiiiiiii itioii iilien uiioss’in loi Hit idmiiiisli alien ot 
(llllll piiiptitv piititnlnli its (lis I libation inioiig the mpiiibi is 
(iMIie frilK’"*' 

'I’lii Ttijilid hints 111,11 .issiiim lull (Oiiliol inci Indnn IiiIh’s 


lutl si itiiles luthiiii/ed Hit tst.ihlisbnu lit ot sutli mils ami 
the pto 1 il I dishilmtiou oC tub i1 01 imbbi piopiiti ,iinnug tin 
eiiiolltes Until f ( oiisitlei ing tbe iiiiiltiliide of iiidnidiial 
Riieviiiites pieseiiled iiiuiiilh In iiiihi idual Indians 01 alleged 
Iiitllins) his CongMss s|K( iticillj inoiitltd foi idditioiis (0 
lilbnl lolls jn indnniiial ( ises" 


,iiii1 dill inline iiieiiilieislii]) m tin liilie foi the pmpost of ,ul 
lusinig 1 mills ill tiibal inopnii The issinnpliou ol jiowei 
oil llii pill ol till Fudi’i il (Joitiiimeiil to disliibulo tiilMl funds 
iiitl 1.111(1 iiiioug the iiKliiidiiU iiieinlu’is of Ihc tribe logniied 
(Ik pitpii ifnm of pnniejif 01 teusiis mils tieaties’” 


In addition to its ultimate inthoiiti to deteiimm tubal mem 
[beiship, Congiess miv, as put of its pouci to admmistei 
liibil pioiieitv, iltei the basu lule th.il liiliil piopeiti iniy 


bei 14, 1806 with Hie Cbejcnut and Aiiapaboe Tubes, Ail 7, 11 btat 


tw Si t t haptpi 7, sot 4 

'Tht Oil i ml Coml of Appi als in Hit c lae of farntt v UntttA Btatei, 
110 Ked 042 (C C \ 8 1001), wid 


• ' T( lb the wtllid mil of tin niduidl ilipntintut of 

tht Rovtiiimrnt in nsteiUtning thi leliHons ol Indian tiibea 
md tlipli intndieis to Ibi nation to fiillini the it turn of Hit 
liM«li(ivi and estcnlne denaitments tn wluth Hu dtleimina 
Him ol these quesUons has been ispotlilli mliiisioi P S i 
Tfomiitl t Wall 107 410, 10 L M 18J L b ^ hail (C C) 
17 ted 73 7S (P 061 ) 


“'fitop/icns V Cbaolci Jfntinn 174 F 0 146 11090) Ste Cfitiolio 
Notion T HiUTuoa 187 F B 204 100 707 (1902) 

’“See foi example. Treaty of July S 1817 mth Iho Cheiobts Ait 
1 7 Stit 166, Treaty of Noveinbei 24 1848 with tho StocLbiidge 
Tithe, Alt 2 0 Slat 063, Tiaaty ol Novtiiibu 16 1061, with the 
rofianntOBilt Nation Ait 2 12 Stal 1101 Tnaty of Tnm 24, 1802, 
ulth tht Ottawa Indinns Art 8, 12 btal 1287, Tiwly ot Jllno 28, 
1862, with tho Siehapoo Indians, Ait 2, Id St it fl2d , Ticnty of Otto 


Iho Btneiil lull is Ibui "m tiu absiuct of |'slaluli)iy | pimision 
III Ihe tontiui lie uglil of individTii] Indians lo sbiip in liibal plop 
Illy, whether lanilB 01 funds depends npon tribal membeiahip is teimi 
natod when the inemTiei ship is ended, and is neithri ilienablc mu 

descendihle ' TVilSai v Fniteif btatet 281 F S 200 216 (1910) 

nlso see mihnt v Fiiifei? SKifti 28^ F S 761, 762, 701 (10(1) Foi 

n lullei distiissiiin, see Chaptti 0 sec d C3iiploi 7 bet 4 

“usee for fvaniplt A<t of Mauh 1 1971 set 4 17 fetal 6,1 
(Mliuut) Act of Maieh ! ISsi see 4 21 Stal 414, 47", (Miami), 
Act ol Tulv 1 1002 sec 1 12 Btat 680 (Kansiui) , Act ol Tune 4 1020 
41 Stat 751 ((3row) , Act of Mnv 10 1024, 47 Stal 172 (Lae dn 
Flambeau bind ot Chippowas) viso sec Oamptell v Wadawoith, 248 
F S 109 (1018) 

nagee, foi example Att of Miy 80, 1896 29 Btat 780 (a Sae and 
Po\ woman) lomi Resolution of Octobei 20 1914, 88 Stal 780 (Five 
Civllived 'lulus) , Act at Mai 71 1924, 0 216, 47 Btat 240 (Flatbead), 
discussed hi Op Sol I D Ml 1271, Apiil 24, 1026, also see Onffz v 
FisAet 224 F B 640, 648 (1812) 
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1)1 (lis(iil)iitci] only (o liiliil inimhois'" 11 mu thus inoMrti 
thdl ,ill thildtcn bom ol i mini, mo ImIwoih ,i while miii .iiid 
an Iiidi.in worn in who w is loiogiii/od he the Inhi it tin tmii 
of her di.ith shill liaet the s,im( lights ind iiihihgis to Hu 
piopcite of (ho till)! to wliKli till motlm lulongid is hieo 
niemlitis of the tube’" 

(’oiigii'ss 11) IV .inthoii/o an idiniuisti ilni body to m.iki i mil 
disciiptive ol the iicisoiis Ihoiooii so Ih it IIkv might hi 'don 
tilled, to tike i (onsus ol llio tiihis and to idopi ,iiiv otlui 
moans deemed notossaiy b\ llio lommission J1 luav piovido 
(hat su(h mils wlioii atipmvid be tin Snutiiv shill In hii il, 
nod til it poisons tlioieon mil Ibon dosicndaiits bom thm 
nttoi and sinh poisons is iiiti iiii ii i e accoiding to liihal liees 
bl'oiild iloiio loiislituti thi sLvi i,il ti ibts lh< y itpicsont" 

ElniollmeiK dins not oidiuiuly give a eosted light in liiliil 
piopeily”'' Congics line disiigiid the e-sisting incnibi mhip 
mllsof ,1 tube and duett that tin pii <apit i distiilnition bo made 
upon the b isis oi a oeev mil, ueiii Ihongli siwh act m ly bo iiicoii 
sistont evith pnoi legislation, luatios, ov .igioeiiunts evilh tbo 
tiiljc'” aims the .Snpiemc Ooiiit iii iho case of iS'ivtmoK v 
said 

lakt othoi (iil)<il Indians, the decks eeeic 
wauls ol th( United St.ites, evhich possessid ttill powei, 
li It dciniid siitli a comso wise to issaiiio lull coiitiol 
oeoi them and thou attaiis, to asceit uu who eeoit mom 
lieis ol the tiihi, to distnlnitf the lands ,ind funds unong 
them, uid to tciminate the ti ibal aoeeinment * 

(P 147) 

The Suiiiomo Couit, in lioldint, thuL Coiigiesb may uld to a 
liibdl 11)11 eyeii though it puipoits to be flu il said “ 

II IS not pioposid to distuib the individual allotments 
made to membeis living Seplemhoi 1 101)2 and ciiiollcd 
undei the net ol 1‘I02 and Ihoietou we no only eon- 
ceiuod with evhcthei childieu bom altei Heiilembei 1, 
1002, and being on Match 1, lOOb slnmlil bo ovoliidul 
liom the illottmont and distnlmtioii Tht ut of 1002 
leiiuiicd that they be cs.cludod, ind the legisUtion in 
1906 as we have seen, pioeidos toi then inclusion It 
Is conceded, and piopeily so that the latei legislation is 
valid and contiolling unless it iiiipaus oi destioys lights 
which tlie act of 1902 vested m inembois lie mg Septeiiibei 
1, 1902, and eniolleil undei that act As has been mdi 
cated, then mditidu il dJlotincnts aio not attected But 
It is said that the act ot 1902 contempl ited that they 
alone bhould loceive illotmtuls and he the puticipants 

III (he (lisliihulion ot the lom lining lands and also of 
the tniids, of the lube No doubl sndi wis the puipoit 
ot (be Kl But tint, in out opinion, did not loiifci upon 


ii" See Chapter 9 gee S 

rteuifflv rrmted jStofr?, 246 FVd 411 (t C A 6, 1')1T) And eco 
( bapter 0 nee S 

'•"See Wirpkews i OhtioKee Jiatuin 174 TJ S 445. ISO, 491 (ISS*)) , 
Chiptir 7 set 4 

Cniigieks mill also proMde that foi th, piniiasi nl diteriuiniug the 
quantum of Indian blood possessed h> menibers of fhOM, tribes and Ihilr 
lapaiih to alieoatp Ulotled lands, tlip mils ot cili/piiship appiovcd bj 
the hceiptiu of the IntPilor iro loiiihisui 
Act of \pnl 26 1906, 84 btit ld7 and Act of Hay 27 1908 « Hat 
)]2 interpiptcd In Untied States v Pefyiieon, 247 U B 170 (1018) 
Accord CuUi/ V UiUliell, it V 2d 491 (C C A 10 1930) 

It has been held th it Congress u not bound by the tiibal rule icgaid 
mg inembergblp and mav dcteimine foi itself whothpi a iipisoii is in 
Indian fiom tbe stindpoint of a lidoinl ciimuial statute United 
States v Rogeie 4 How 967 (1816) 

sufrabui V United Stairs oa sel KaSiie 281 H S 206 (1910) 
I'lBep Stephens \ Uhrioiei Satlon 174 tl S 446 489 (1990) Op 
Sol I D 1127769 Jinuaij 22, 1986 Of Pone, Wolf v fTitoAcoot, 
187 U S 669 (1908) 

“• 286 U 8 441 (1914) 

"•ffntta V Ftsher, 224 U S 640 (1912) discussed m Chapter 0, 
sec 8 An eztunple of "final” pio rata dlatiibntion of tnhal assets la 
tonnd in the Appropriation Act of May 81, 1900, 91 btat 221, 299 
(Edlpfs Basel iitiou) Of Act ot kpul 21 1904, 33 Stat 188, 201 
(Otoe and Mlssoniia, Stockbndge and others) 


tlicm iiiy \csted iigbl sm b ,is would ilisdiU f'oiigu ss 
tmin Uieie.iltei m ikiiig pmMsioii toi idiiiitliiig iiiwlv 
bom nuiiibeis ol Hu lube to tbc illutuioiit iiid ilishilm- 
lion The difhcnltv with the iiipclbiiits’ contention is 
tliat it tie.i(s the act of 1902 as i coiiti icl, wboii “it is oiili 
in 111 ol Congiess ,iiicl ciiii li,i\e no gii itci (Kill ” 
rintnhtt fHloimniiiKjc Casts 201 IT S 7(. 'U It w is 
but an CMiliun ot tbi admimsti itiM cuiitiol oL (Ik Uoi 
iiiuiuiil ou'i flic tub, It piopeily ol tiibil Iiidi ms, ind 
M IS siibiiil to iliaiiM by Ciingiess it iiiv tinn betoie il 
was ciiiiiid into elCeit iiid whib tlu tubal iclitious 
lonliiiuii) fsfi plipHs V Chdokic Anhon, 17t II S (41 
4%, r/if/oAii yattwis UiUhttuk 1S7 11 S 294, WulUu ( 

\ Ulutns, 204 U S 416, 429 It is not to l)o ovoilooKuI 
fliat those fill whose biiicht the i liiiigi «,is in idf in I'lOt, 
wen not sti iiigtis to the tiibi but weie cbildicii bom 
into It while it wis still III ( Mstciico und while tin u 
was still liibil pio|)eil\ w)ieie)>i llic> could In imt on in 
iitnal <11 ippioxiiiiatcli e<iii il iil iiii with otlui miqiibiis 
Till couiuil ol the tiilii asked tb i1 Ibis be done, and wi 
(tileilaiii no doubt lb, it Congiess in nciding to tlu lu- 
iptcst w,is well witbm its powet fl’p 61:7-b4S ) 

In tbc iiiipoituif else of TTciUnu i Atlums^" Mio fsupicnie 
CouK held th it the Act ot Tuly 1, 1902,’ ’ iioitiug the (lluxtaw- 
Cbitkasaw <i(i/eusbip couit and guing il powci to cxinime the 
ludgnienls ot the Indian leiiilui lal i oiiits iiid deteimine wlietlii i 
thci should be annulled on accmuit ol ii i cgul.mties, was ,i vihd 
even ISC ol imwu This niid othci i.ises in this hold aic based 
on the theoiy of the nliimitc powei ot Coiigie’ss r,vci matteis 
ot luemlieiship of tlic tulios iiid its powei to idopt any icason- 
ible measuies to isceit.iiu who aio entitled to its pi ciog.itives 
Il llie icsult of 0110 ot the methods which it adoiits Is unsilis- 
laitoii, It m,iv tiy anothci ’ 

Congiess mav make the hiuling ol in ulmiiiisti itivc (oimnis 
Sion, nppiovcd bv the Seciot.iiv ot the Intoiioi, a tmal detciini 
1 iiition of tiibil membci ship The Siipiemo t’ouit in the tnsc 
ol United tltntih v TFiMuif ’ * s,iid 

• ♦ Theic was thur, eoustiluled a tfitoi »-judicul 
tubnu il whoso Judgmentb within the limits ot its juiisdic 
Uou woie only snbicct to attick foi tiauil oi such nuhtake 
ot law 01 f ict IS would justity the holding that its ]udg- 
' nicnts weie voidable Congiess by this legislation evi- 
denced on intention to pnt an end to contioveisy by pro 
vidiiig 1 tubnnal befoie which those intoies.lcd could be 
he lid and tho loUs authoiilatively made np of those who 
wcie entitled to iiaiticipnte in the paititioii of the tulul 
linds It WIS to Hie lutoiost ol sll concerned that the 
beuchcniiiob of this division should be iscortimul To 
tliib end the Commission wis established and endowed wit h 
anthontv to heai und dcteimine the nutti i 

\ coiieil conclusion was not uecessaiy to the hualilv 
and Inndiug chmactei of its Guclsioui!. It m,iy be Hi.il 
the OommiBSioa in acting upon the many cas>es befoie it 
made mistakes which aie now impossible of collection 
This might easily be so, foi the OommiBslon passed upon 
the lights of llion6,mds claiming memhoiship in the tiibi 
and nsioitaiiied the lights of otheis who did not .ippeai 
betoie it, upon the malts ol whose standing the Clomniis 
Sion had to pass with the best inloimation which it could 
obtain 

When the Oonumssma pioceeded in good /.nth to detei- 
mine the mattei and to act upon Infoimation Ixjfoie it, not 
ubitiRiUy, but accoiding to its best ludgmcnt, we think it 
was the intention ot tlie act (hit the mattei, upon the 
appioval of the Societaiy, should be finally concluded and 
the lights of tho i).iities toievei settled, subiecl to inch 
ilfacks as could successfully lx made upon Indgments ol 
this chai.iclei foi Hand oi miht.ike 
We cannot agiee that the c.ise is within Hu Dumnilc 
decided in Stott v Mrlfeal, 154 U S d4, and kmdred 


«204 H a 416 (1007) 

“ 92 stat 841, 647 

“• See Stephens v Oherolee Wotion, 174 TI S 446 (1899) , and TVallote 
T Adams 204 U S 416, 429 (1007) Also see Caiaptei 19, sec 4 
* Untied Statea v AtUns, 260 H B 220 (1022) 

>•*24411 S m (1017) 
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Tllhi hCOPfc or J'hDfcKVL I'OWtK OM-.lt rN’Dl \N MM'MKh 


( is< s, li> N\lii( li it li IS 111 r 11 111 1(1 thfil III 1li< ilisiiKi III I 
siiIijkI imlloi lit |iii |s(li< lion III kIiikIk ilioii Dill nii*ii 
VIS siu h IS not ( dill liisiM* mil tiiil i |ii(l>,iii( nt Iwsi d 
lllmll KlKllI Mlllloill Its IIIOIM I Sllll)l(l 1 kmii„ 111 ( \is(< iui 

IS M,i(i (1*11 ns no j 


ItllllU 111! (IKISIIIII ol SIKll (Illimiil, WllCTl JKlI 

1111)11 II 111 (I 1(11 li iilil (II iiiislilki, (oiiiluslM of llio qiies 
tidii (il Iiiiiiili(is1ii|» III llid tiilid vliin J-olldWPCl, .IS wis 
(III I isi li(i(> In Mil Ktinn i>f Hu Iiiliiiiii Doii iitini'iit 
( diilii iiiiiii; I 111 illiiliiiPiil mill 111 ili'i 111), Hid iwttnts (Oii 
MMii„ Hu linils, vliidi vLio in Jail issudil ♦ 

tr l,i(n 


SECTION 7 ADMINISTRATIVE POWER— INTRODUCTION 


Hi iiiiissiii t’diu-ii ss ii IS ill 1( i, ilLil iiiiidi 111 ilspimii iiidi 
Hid liiiliaiis III Kliiiiinsli iliM ulluiils 'Ihisinmn is di iK iiilpiil 
11)11111 111(1 s|iii|iii ml III 11 1 Id Hu lCL,islili\i. iidwii AIHidiii,li 
iliitmn tl (i).ni( s dl siiiidi 111,! ',iiiiilniislii)),”’ li,ivi> li mUd 
Id liliil Hu (lislllidliiii lid\\( II Idllllllisli iIlM Hill ll^lslitlM 
lidiMis It Is iiii|idil ml ill (1istiiii,iiish iKivuii III! iiidlilim iil 
will 111! I ('oii^liss jmssissis Hid luHidiili Id iMssdiliiii Ii„is 
lilioii .111(1 Hii iiidliliiii d| vluHldi ('(>ii),l(ss li.ls Mslid ils 
pdWIl III III IllllHlllsIl |(1\I dlllKl 111 dllllltimllt 

‘ \V( ll IM 11(1 (lIlKlls 111 tills )>I)M IIIIIK 111 ’ till FlllllUIIII Cdinl 

Slid in till I isd (ll T/i< Ftdi/d (i((/)/Hii(is, ' riom Itii I'lisi 
([(■lit down to till nidsf Milioidiii ill iv<‘iil, vim ilois iml Imlil 
(ifliii luiilii Hii liv viHi 111! viiliiil ditliis iiul liimldil iiiHioi 
111’ (Pp (i7li-(.77 ) 

T^l ll l■(lll^ 111 SI ('kill-, Id Hill till s(ii|)( of idnniilsti itiiP 
(KiMi'i ill Hie lidlil III Iiiiliiii I IV iiiu iiuinov coikiiii iinisl be 
null Hii si, Hull's and Hi Hiis Hi.il iimtii ‘udi x>"'vu 
'111! inU Mil IV (it (111 kwsi itiK Old idnunisti itHt 111 iiu lies 
Ilf tSiiiiiimiinl niliidi.iiiall iii s liis i.msod Hu tiiiinint nipliti 
(lull Ilf two inks lit uliiiiiiisliatiio liv Tlu Inst is tliat it 
])uil)(iU 1)1 iiiniilh, ill'll 1)111 sn ml to 1 iv the inks uul lojjiil Uiiins 
111 ,111 idjmiiisCi.itm' liodv ll in Hit toici iiid iflid of staluUs 
and till’ i nulls vill I iki iiidiu il iiolnc ot llipui* Tin Supiouii' 
C'uiiii in Miinilaiid Cu v i'/nti rf »SYak i ” s iid 

XI IS Si I Hod by iiuiH letoiil ditisioiis ot Hus 
(dint ILil i ii'gulilion In .i di'iiaitiuont ox govdnmoni, 
iddiisstd to (iiid ip.isonilily aikiptid to ITii (ntouoment 
1)1 111 iiit ot CViiiftuss tbi* .idiiiniisii ilioii ol vrliicli is 
(iiiitiiU’il lo sudi ik’piiliuoiit luis llio foiix and olli’d of 
I iw It It 1)1) nut lu tonfliil vltli cvpitssst Hulun iiioiisiun 
/mi/cd N/«/( s 1 (htmiiitd iXO IJ S TAH>, PmUd ffUiU s r 


> S(P LbUPtll S VI <1 

1*7 Wall (aiO (iSl.Sl Also SI I hmlid A/ii/is i Vmihimtl 7 IM 1 
(ISS.), Vmua Stalls 1 iriUiiiiaii 1S1 Kid TA . tiS It 0 P I) 
Ofclii t'llO) U Op I <} U<) (10-4) OIu |)01KI Ilf Idmiuisli'tlhi' 

linno) Aivi s,( awytii , m< n 

’ Till Clrmit Oiurl of Ippials in ttc tisi of Bnigaman T tnitd 
Bt'ite^ HOJi'd OTT (C C A 0, IPOl) slid 

Cuuiisdl IK Dhieiil (hit tbe mips and KXiiliitioas at ibi Tiidiin 
Dipiitnunt piomulfintdl nnrtii_ tlid ipHiiiriH of ^la-w b iTe_ (hr 


iiutki (1 


0 nnilj'lfn t «f stitutis^ ond that (lu loiiit will t.iko judluol 


'’4dlU S {42 110201 kUa VO Uonttum Sasti in Zrtmilci’ Y Z/mtcdl 
Statis 'IB I 2d 907 (C a VI), 1048) | 


Jliiili,iill 2!t IT H 221, 2H Ifiiilid N/ii/i s i Siiiull, ‘2-iO 
II S lin loo, 411 CJiiihil Hfntis \ Mui i head, Mi XJ S 
1,07 (I* .40 ) 

'Mil sKiiiid iiiiiK ipio IS 111 it I units and admiinsti alnu auihaiiHos 
;,i\i ui.it wiiislit to I (oiislini tiiiii (ll I sHiHiti’ cdiisistdiilly Riven 
l)\ III (iddiliM di'piiliiK lit (liiiRid will) ils iduimisti Hioii ' ’ 
isiHiiilh ll ll IS i ink illi'itiiiR idiisidn il)l(' piopiity or a 
diiiibifiil (luislioii”’ 

Till SupiiiiK Ciiuit his Kill'll eicit weight to .in admimslra 
liM mil I pi (t it ion ('M>n it not luttt, (oiitinni d ' ' 

Tliisi mils no liistd mi tin Hii’un HiH Hu fiilmu ol Con 
RUSS Ju sulisKiui'iil legist ilion to ili.iiiRu llii (uiistnutioii of 
uliiiiiiisii iiiii liodns shiiMd with tin idiiiniisti itiiin ot a 
st.itute (onslituUs ,ic(iuusient( in Hu. piiititH loiisliiutiun ot 
I st Hull 


^"Viiitid Httttis Ijiia H'lSf 1 IKIlIkolI 201 IT U 80 (1007) , I Op 
I (. 70 t1S42) .s I It 10, (lOtO) / HI flit Sliltis I niolsoil JSO 
IT S 191 VI, (VHII) 


WlHii llip liM Ills bull sd cdusLimd b\ (jouimiimt Beiioit 
mints (Iui nil, i hint, ncilud as to jioiniit i icitiin tom si oC 
iilioii mil ('iiii,.i(ss ins mil scpii 111 lo iiilpiitiii flip tntri 


'till knpunip Comt 111 Okwio t Vnihit Stotri,, 2bXV 8 210 (102d), 
snid 


lint siiili iiidii kill ll o(tu 
inlilkd to piotntion flilf 
fhp rminoi l)(p<iitmin( 
Ins ihi ns -i\(ii miiih wi 


mnuT Ll'l 11 non 1 tsisn ition Indmnl 
IS stioiiK siippoit in vaiions inliiiKS 
to winch 111 kind mntttrs this Con 
iBlit liihu), tivsl (P 227 ) 


‘''4 0)1 V & 70 (1842) Also stp Tristoiiiin v 201 XT b 

202 (VI06) Kimbiat till OH Piioifio B B Oo.ZSIiV h 592 606 (1012) 
'"Till Supumo Couit in Vnilul Stain i lust National BanHj Jil 
U S 241 (l<)14) Slid 


lAhili depiitmnuai (uiistiULtiun ol thi Olapp Atnendmoiit dots 
not hiTt till weiRht wbuh smih cunstiuttious sometiniob luvp In 
long continued obsiniuci, nevathdoss It is piilltlpd to ton 
sidiiatioii (Ik puly lulinmlsti ition ol (hit inundnient sbovimK 
dll mill piclitioii pliiid uiicin It In ininpitiut imn liiMni. 
to do with Its infoicoinint * * • (P 201) 


A ipcpntadoiinistiatiip inli ipiptation uill soiiiptimes be Kiitu vipirIiI 
IhnuKh iiniflutiiii, with eiilj inlnpiititann Builci Statei B Biffiiolds, 
200 U s 104 llKl (I*)!*)) IXpuiliiii utal sponsoisliip of liBlslatiun is 
ilso onusidiuil Till Supicmc Comt m lllionct \ r«idin, 200 U & 110 
(1<)21| suiO 


• * • Viid thue can he no doubt tint the act was tlip sue 

RPstioD df thi Inti nor Dppaitmeal ind its constiuitlon is in 
assist int if not flemonsti iti\ c ci tin ion of the meanuie and 
puiposc ol thi ait Svtmit \ Baltei 220 U 8 187, Jacobi v 
^JifAoK?. 22d tr b 200, Umtid Stafis i OiKoido Ifninanos 20') 
F S {J7 And the ll eolations of the Department aie tdmlnu. 
liotiie of (ho lot and paitakr ol its legil foice (P ,2b ) 


SECTION 8 THE RANGE OP ADMINISTRATIVE POWERS 


The spetiflc Xnuctnms of othiials of the Indian Scivxtc and 
ot othei ledei il ofliu.ds dc.iling with ludian alfaiis aie neies 
s.mlv disfussed in miious p.uts ot this cUiplei and ni othPi 
cliipteis" It niny be woitu while, howeiei, at this puiiii, to 
mdioate the schemo of aulhoiitles vhich Coiigiess has toiifeiied 
in thib held 


«-See esPiudly Ohaptei 2 Chaphis 9 to ll deal laigilv with 
admimbtiative poweia ovei piopeif}. Chapter 12 dlscusaes admlnvitia 
tiTP dubps legaidlng fcdeiol geivitca foi the Indiana , Ohaptei 16 flpnls 
with iKPiising of bidirs, Chaptci 17, see D, coveis admlnlaUallon of 
llQUOl 1 iws 


In Ki'iieial, adiminsliatiie powoxs in tho held of Indian .iftaiis 
h<iYG been coufeiied npoii the Viesident, the Kocietaiy of the 
Intel loi, and the t'oinnussioiiei of ludim Atf ms 
Admiiiistiatne poweis of the Piesident include the consohda- 
lioii of ageniies, and, With the loiiseut of Hie tiilies the cousoli 
dal ion of oneoi luoie tulrnb on leseivntions cicaled by Executive 
oidci dispensing with uniiece£.s.uy agents,'" oi tiiusfoiimg 


» Act ot May 17, 1882, aeo 0, 22 St it 08, 88, 2.1 U S C 68 , Vit 
of Tnlj 1 1881 SPI 0 28 8tit 70 97 2B F S (’ faS 

”1 Vet of June 22, 1874 spp 1 18 Stat 148 147 25 F S (’ 64 , Act of 
Much 1 1870 sit i IS btat 420, 421, 25 F S C 6t, iliUipictod In 
16 0)1 A O 105 (1877) 
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iiiv ir;c.nl Lioin flu ]) 1 u( (ji iiilio di si^inti d Im I tiisuili 
(ilhci pl.ifi* IS (lie inil)h( sluki'ihu i((|nu( * 

'I'lio SkiiI 11 ^ (it the lull 11 ( 11 , who Ins Ik'cu (I('s(iiIh( 1 hi i 
SolKiloi ol Ills Doiwi Imc'iit IS fell util in iil ill IikUiii in 
(ousts,’"" Kts on hehill ol tin Pusirttnt in tin nlininisti ilioii 
111 Iiidi 111 iKiiis His k(s lu iiusnnitd to In tin iclsot Ihi 
Pu'SKlonl " 

Adniiiiisti iti\( ]i(mois ol Hit .SftitUn of tin Inlnioi inclndL 
fh(‘ osl.iblisliiiifi ol siiiieiinlciidciicits, Mi nr n's nid suinibincios 
by tiilns Ol lu {,( 041 iiilut il honiid.iiits,*'’ flio iiiiioiiiliucnl of 


’« 111 ul lull! 30 18St, SM. 4 4 Sliil TJO TIT -!"> IT S t IjJ IhP 
piiwii 1 , 11(11 III lilts siiliuu IS lint iSiLtul lu lilt Siiiiti iMiiin m S(.-<sion 
nop A O 40B (1S77J Vlso SIP J/uoMoi ^ / alt, »)0 1 1 (I 10b ( Vpp 
I) t' I'lii) lilil Abb n S ISl (l‘)2"i| nlllili ilsn (list iissis tilt iHilui 
III (bt J‘ii*-,idf>iit OKI 11,1 Ills 

'Iht tnily UutUnei (0 pliitr udmiiii li ituii 1 espimsibiUh 011 Iht 
I’lesitltiil IS fscinpllbtil lij llu> AU iit Tuh -A, 1700 I >>111 1.7 iiid 
thi Vet ol Miub ■ 174"| 1 Stil 44. wbiUi uppi iipi 1 ilul 1.”>(MI0I) Itii 
lilt pill (bast ut goods toi tbt Tudiiiis iiid pioviiled Ihll Ibt sale ol 
sutlv „iioils bp miidt uiiiUi tiu diiutiiin nt Ihp I’usidtiil tit Iht Umlid 

Ibc Pit sldpiit dcliAitcd to ludiiii suptiiultiiilpiils mil ii.(iitsbu dull 
lodisbuist lunds n Op V 1. bb (1S76) 

(itlKi I'ltsitkiili il puwtis (it ipiiiiiiitiiiiiit III (iiiiltiiitl b\ till Vit 
oj Mat AT 1324 stt 1 4 bt it >"i, ind llio Vtl ol lah AO ISb7 IT 


'xt Ad of Mu AO 18Ab 1 bt it 1S8 pi(nidiii„ loi (Ouiiiiissiniit is fn 
111 It with 111! CboLt i\( mil I liKkisiw Iiidiiiis liimt ttisoliiliim m .Mn 
7 187J 17 bill! lOT, to iiinuin into dipUililiiiiis Ail iil 1 iiiiiin lA 
ISOl, All Slat 712 to uiiii«( loi silttlioii ol iistu itiiiiis loi Mi^-siini 
[iidmiiH in t illioilll I Vlso SI 0 Alt (It M lull . J7'>7 7Slit40S -|(ll 
4(1 otFibiuiij 10 1700 1 blit bis Vitol Mu I, lS7b 10 bl i| 41 Vil 
III SiptPllllni in, ISO!) thoiltlnill Lttsi Ab Sill TOl "»A4 V(l ol 
Siptemboi AT ISOO, AbStil 4as Act of Apul 10 100b, sic 1 r. Sint 
70 71, AO n b U 12 

Otbci si ilntiiiy powpis giiiiiltd In tlip Piesidinl i(„udm, the Indians 
IK dlscussid in lain siitlons of Ibis Ihiptii Uso sop AT U h O ’A7 
Ah T1 bT 7A JlA, HO 140 141 ITl 174 IbU AO. .41-S.4 loi 
pzniiiplps (If tieiilv powi IS SM (linptci I sip nil) 

‘«4A L D 493 499 (1013) 

’"IVoisip s Chapiiiun 101 U S 7"T 700 (1879) Tlic itlion ot tin 
( oiiimissiiiiii 1 of liidiin AHiuis must U piisuniid lo lip tin ulnm ol 
tile Pipsidciit Blit \ Unitiil Statet IOC Ols OA (1870) IFlip snuii 
lulctaaslKun ipplkd foi olhpi deiMilmuils l/iiciidl s Vmtiir matf\ 
40 C Cls 202 A74 (1914) Tbi diipctinu ol tlu I’lpsidint is .pnpiUlv 
piPHunud m mstuntions and oidiis issuing lioiii coiiipdinf Itdiiil 
(kpaitmcnts 7 Op A G 4S > (1871) 

tn tile abspiice ol sl ituloiy luthunty siibnidmilp uOIciiils hivo no 
piwii with 1 aspect to tbp dutio of an olBii iiuolvine (In i\ei(i«K ot 
fndkmpnl ind dlsuptlon llnifcd ktatiH i nalaihi lOA k Ad 4AS 
(C C A 10 1949) bee also jynftrifsort T Ximtid Btatn A9T Fid 911 

(App 1) C, 1922) Tmnet ^ Sap, 11)7 bid &4b (f C E 1) Okla 
190<l) mod 179 BVjd 74 Mi mo Sol I D Uccimbei 11 10.7 
AdnumsLintiyp 01 ministeiiiil functions iii ly bo deli^ntpd svitliiiul 
statntoiy authoiiidlnn The bciietaiy ol the liiliiioi Ills delegnUd 
some ol his legiilalory powei ovci Indiins to other olhiiils 01 bodies 
Poi instsnpp, he lias delpgited administiHliu inihoiifi to tin judges 
of tbp Couit ol Indian Offenses ind to tubal coiiils 

The Holiatni of rlip Departmeni of the Intdioi, tii sn opininn dated 
Spptembei 20, 1921, 48 L D 400 (19A1) -nroti 


the Miht-uj Ihi Fiesident as "The Gieit White FiSici” was 
looked to IS the protcctoi of then mteiest and wis pbnigtd 
with moiij leaponiiibllitios mil duties in then hi half GiadnaTl), 
b\ epecidc statute In some coseh, but moie ziipidlv wilbm 00 m 
paiallyelv leient times b} geueinl legislation that lesponsibdilT 
ind duty has been lodged eWwluie, notably jn the Sccietiij ol 
the Intel lor • * * (P 4T7 ) 


As late as 1890, the Attorney Goneial was asked whethoi the Piosidpnt 
must peiaonally appiose depiedation claims 21 Op A G 131 (1997) 
Also see Cbiptei 3, sec 3 4 Op A G )07 (19^8) and 171 (18'9) 

0 Op A G 49 (1803) and 482 (1804) , 10 Op A G 320 (1878) , 17 Op 
A Q 2T8, 2W, (1982), and 200 (1892) , ind Goodnow Adniinistiatiye 


nil inlH I s (iMlii liidiin \its mil Ci alls Bo nil' " iitul llic aiiiioinl 
nil III ol i iiious Iiiilnn iliiu lU ciuiiloMS's "" 

Ollui (itilits ii(> (\iii()ssl\ (hhkilUrt to (ho ('onimissioiipi ol 
Iiiili 111 All Ills, sni li as issnina 1 1 ulio 's h< 1 iisps and pnblisliing 
sfiliildii iiMuiMi/iis iikiilitini, till duties 111 Indian Bnieiii 
(iniiliuci’s” 

I’Muisioiis m 111 Ills stalutos"'’ iiid fn < isiou il lipatics coiifi i 
on llip I’lpsuh n( 01 (he Spciplii) oL the Intcuoi ” oi tlip 
ConniiissLoiipi ot liidi in all ins’" 01 ill Ihut" powci lo iniKp 
inks iiul Kgnl dious" The n idi iiuihc ol ickulatioiis roiiceiii- 
iiiH Iiirli ins IS sliiuvn lu nth J7 i>l (lu I'odp of Pedpi il 
Itisnldl unis’" Iin]i()if ml sl iliilcs iiiOMilin,; Jni iiilein iking 111 
lulilioii lo Ihp Indian wliiili iic included 111 titlp 27 ol Ilip 
Uiiitwl Sides Code IK discussed in v iiions inits ol this sol 
nine ' ' V Inu 1 di>s<iiiilion ol ihe' snliicet in itiPi ol sniiie. ul lliom 
will tliciotoiP stillup lo show Ihi 1 lUPh 111 stiliiles p\iiipsslj 
((iideoung ue,iilalon powei 011 llic S(>cii«l in ol the Intciior 
Me IS lutluniAed (o in ike i('),iil iliiiiis giuc'iinug IliP hnsiiuss •>! 
tliP Jiulnn Vils iiid fi ills Bond,'' ennriimuR (he oiieo ilioii 
ol i iiions lilies ol le is(>s Uleelnife iistuetcel Indian lands' 

( (UK (Ojiini, stni(e‘ fee's Iiom lueluieUial Indiiiis,’ to seeuio 
illcndiuee it school," lo iduiil white chileUe'u to Indi m diiy 

‘•Aetot Viisust A7, 19.7 see 1 49 btaf 901 271) S <’ .OT 
Vet ol Miieli 1S10 . St d 710 A7 USO A71 , Act ol Man b 
A ISS'l sie HI J7 Slel 9sl) 100. J7 U b L J7A , All ol Miieb 1 
ISb. sec 1 lA Slit 774 70A A7 The 41 ITuious spiciiil aits 
piiuidi 111. i-onls 1(11 piiluiilii tubes Ad ol Mai IS ISA4, 1 StiL 
A7 (Osii^i ) Vd ol licbiiinn A7, ISU 4 Stil 4t7 (11 iiiiiiInIbOI 4et 
III lull 1 ISbA 1A Slat l')S (etiiiiid Itiyii iiiuL IVIul ib) 

'Hip Siudiiy ol Ibi Iniciioi undii tbi diiicliou ol tlip Picsliknl 
his been inlbi.ii/(<l lo dlseoiitinui Ihp scivices ‘ oi such ai.iiit'i 
subwdits nikipidiiM iiul mpdiiimcs ns in ly liom lime lo fame 
bicomi unupiesHiii m i oiisi tiiii lun ol tbp pinihialion of tbi Indians 
i.rolhii einsps’ Vcl of liil> ') 1R)J see 7 4 btat T64 iiiicndpd by 

Id ol Blbinniv A7 1977 sci 1 19 bill A40 A44 AT U h C hi 

Sep Cbapfii 3 b 

« Act ot Mny 17 1S8A sec 7, A2 bill (iS, 99 27 n 9 C ) 

»"A<t ot Tull 11 1974 10 btat 410, API of MiueU I 1S07 13 
but 741 Act ot May 9, 1872 17 9tlt 95 Act of Mil 24 lS7b, 19 
btil 77, Vet of Fibiimii AS, 1991 see t 20 9tiit 791, inteipiPtid 
in IS T, 1) 497 (IMW) also sic 40 L P All (1911) , Act ol August 
I 1914 IS Sill 792 79 > Act ol hibiuniy 14 19A0 41 Btat 409 410 
A7 L H C ASA Ait ol Mu AO 19AS, 47 Slat 770 AT U B C 418 1 , 
Act of Vpiil 10 1944 sec 2 48 btat 590 amuiddl luiip 4 1910 

49 Slat UBS 27 1' S 0 471 Act ol June 7 19 47 49 but 311 also 

su spicinl sl itutps Act ol MiiicU 4 100 4 12 Slat 919 iSioni) Aet 
of Maich 3 19 j1 c H4 40 Slal 1497 (Ciow) , Act of lehiuuy 14 
1941 4(. Sill 1107 (Clupptwa) 

“‘licati ol Octobei 14 1904, with the Klaniatbs 10 Btat 707, 
ThPilj of ScptPiiiboi 40 1074 with thi Chippewas 10 Stat 1109, 1110, 
empublished ticnti with the Oiuka, Aiihives 17, August 7 3790, 
Tieilv ol Noiemboi 14, 1807, with the Cieoks 7 Stil 96 
"PTienti of EVbiuniy 9, 1841 wilb the Mouommie, 7 btat 34A, 
'JhPitv of Much 0 180T with the Omaha 14 bUt 067 

Iroati of Oclolici A1 1807 with the Kiowus inel Co.nnnobes Vit 
0 17 btat 791 

"'Tiinty oi Tune 9 1S03 with tin Nir lAiei All 3, 14 Slat 6t7 
’•’The pio(X.(lnip adoptcel by the Oflicc of Indian Affaiia In dnttmg 
ipgnlilions Is dlseoissed m Miiiiogiaph AO Altoiiipy frf>npi ll's Commit 
tci on VdmimBtintive I'locdlnn (1940) 
iwTho subiocls coveied in this Cndi are noted in Gbaptei 2, sec 3A 
i''ChapteiB2 4,8,9 10 12 10 10 

■ri Vet of Vugusl 27 1937 mc ., 49 Stnt 991 89A 27 TI S 30Bb 
I Ae t of May 11 1089, spo 4 72 Btat 447 348, 27 U S C ,90<1 , 
spp ChaplPi 17 aoc 10 

«■ Aet ol May 9 1948, ape 1 72 Stit 201 313 as amended bj Art 
ofMiylO 19 49 sie 1 03 Stnt OST, 708 27 IJ H 0 701 
Ml Act of July 13, 1892 sec 3 27 RUt 120 148, 26 B S C 284, 
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IkioK ‘ 111(1 liwliiii Im iiillJi^ M liiiols,' Im 11 « iiMllliul oJ in j 

Iiiiliili litoilli mIkioI' 1(11 (lisiiif>.il li\ will Ilf it'-liuliil illol 
iiiiiils' ^(iMiiniiK till iisi 111 w III I im uiiKaLiim liiiils’" iiul 
Ihi. iiiiiioiliiiiiiiM'iif 111 miuiliiiii iiisls'" iiul (iiMiiiii; li iiling 
]i(insi's“‘ 

111 lllllltlliJl III IllIJ'-l s(lhlll‘< WlllLh llllllll KkUllllIM powci 


J mil in idiliiiiis III iiiliiiilwl III lOMi llii' ulalioiis between 
(lie TIiiilcil Sl.ikv. mil llie luili.iii ImIms wliub lelilions ,ue 
(iiiiiiiiiiiih (M ililiMiid tilliii In til iti 111 bv sliituti 
Whdlui Hie riesiiUnr llu SeiieMo iit the Intel loi, oi the 
('luiiuii^^iiuiei i)t Indian Allans has “«( nei il supeivisoiy in 
tliiiiili" (1101 Induns in the nbsinti ol siiecifac legislation his 


till SIM (111! iniiiKists, thill no si mil fetiiLi il slitiilos wliwh 
hiM Slum Inins liiiii leliid tiiiim is tin liisis Im llu pmkisi 
111 ailtininsit Him imwi i Siilnm IT ot (he til ol Tune 10, 
IsW Liiiiiidis 

' llio 1’ii.sjtleiil III the Uiiileil Si ilts shill be and 

111 is hill 111, lulliiiii/oil III in csciibe sill b lilies inU iign 
lilKins Is III mo (hull, hi toi eiuniiig into ilhct (lie 
\ I nulls iiiinisioiis nl this ail, null iii au\ othei lel xel il 
lilt. Ill liiUiiii lit Ills uidtiii llu sf Kliineiil 111 the iMimiits 
Ilf tin Llllllll di'iHilinoiil 

'I Ills i,i 111 I il slaiiili (ills I Ik hi i (K ui piai In al idniinislialion 
msiiie linm tin lift that iiiim uls nt foiigicss ipi|inic the 
issiiiiiiii ol ii„'ul itiiins till lliiii imniti iiiliiini lalioii iinl 
i 111 01(1 iiKiil iltliimtfh sinh iPBiiIatnnis no nor cxpiessh 
IllIlKllIA'll 

Suliini 1 ol 111! Vif ol liil^ 'I lbl2"' is imeiitled b\ the Ac! 
Ot Much I IVl'l ' (si iblishiiig Iho Diiiaitimiil ol the Intoiioi, 
liionilis Hill I ( (iiiinnssionci nt Iiidiaii Vllaiis sh ill, iiinlci Iho 
(Hill tniii ot llu SiiKtiii ot (lie Initiioi, iiid “iKiii ably lo such 
II i,iiliilioiis is lln I'lisiiitiil niiu iiiosiiilio, line the lumage 
iin nt ot all Indiiin ilt iiis mil ot all iiiillois aiising oiil oi ludiiu 
111 itioiis " 

Tins si itule, oiiadcrt in 1SL2, was obvionsh no! inleudert to 
list in the iiiwlv (icnitml ottice ot Ihe < 'oinuussionei of Indian 
\ltiiis the iiowei to legulali Inili in (ondiul genei illv Since 
thi Ills 111 111! (JominissKmoi wtie e\im*sslv made snbtcct lo 
legnliitions iiit'si Hill'd 1)1 the I'lesidint, the liniits ot whuh hue 
iliiadv hd‘11 uulhiK'd, the phi isi “niiingiineut ol ill Tndiin 
ill ins" (leinli dins not niian ‘ni in ifionionl of Ihe alfaiis ot 
Ihe Indians,’ my mine thin Ihe phi isi “management of toi 
dgn aflaiis" means ‘ maunninunl of the aftniis ot toieign na 
lions 01 of fmcigiiMs "* The pliinsi's “Indian iffnis’ mtl 


n Act of Minch 1 1<)07 M Stal lOlt, 1018 2B D S C 288 

lit ol Maiih I 1800 8“ Slat 781, 78 1 28 D fe 0 280 

» Hit 111 Turn 21, 1000 14 Rial 'ii'i 128, 28 TJ & 0 302 

■> ' let lit Turn 28 10X0 set 2, 18 8tal S88 amcndoil by Act of 

Iiblliaij 14 lOH 17 Stil 078 28 P S C ITt , nt C'bapln It, 
sit OB 

'• iLt Ol Fibiuaii 8 1S87, SIC 7, 21 Stat 088, 26 TT B C 181 , see 
t hapler 12, si ( 7 

11 lit of Apnl 1 tOlO SI IS 1 and 8 80 Slat 201), Ail of Aiignat 
1 1014 sit 1, 08 Stal 882 20 P S C 388, see Obuplor 12 see 7 
"'Act ot lulj 11 1SS2 22 Slat 170 28 P 8 C 204, Uso see 
ihiptii 17, toi othei I'caiiiples In 28 P b Oodi m»p siis It (money 
iiiiaiiiK to ludiiiis tioiii gnyernmi ntal aiieiiciis), 102 (sale bj agoots 
lit uniiiceMsaii latUe and Iioises) 278 denies ul absence to ctitam 
imploiees ol Indian heiviec) , 202 (suspension of sihools) , 810 (lights 
(Ijuai) 484 (standiid ol slate si'iviiii.) Many of the mles and 
ii,ulatioDs nquiie the becietory of the Iiiteiioi oi tbi rnimniBsionei 
Ilf fnilim Xffalrs to nppioie oi dlsappiovo specified (innaactions See 
foi eiimpli 26 Code of bideial Begiililloiis (1040) secs 2110 219 
2140 and 28 38 

» 4 SUt 718 738, 28 r S O 0 

••'The Act of Fcbruiiy 14, lOOt, see 12, 02 St it 828 830, as 
i nibndii d In G U b C 488, pioi ides 

The btaetaij ot the Intenoi is ckniged with the siipeiyteoii 
ot puhhc bnsincss relating to the following snbjectb 

becond Tbi Indians 
'«4 Stat 004, 28 P S C 2 

M" 0 Stnt t08 Also see Act Of July 27, 1808, IB Stat 228 
'•'See the eipteaation of a stmilar pbroso in Woioemt v Oeotena, 
0 Pet 81C 883 (1882), discussed In Chnptei 8, set 4P And see dati 
nition of duties of Commisuonas and olhei depaitment employees In 
All of Tannaiy 17, 1800, 2 Slat 6, in leinis ol "facilitating oi pie 


liwn (iiii'sliiiiii'd in siiiial dises 

In (hi ( isi lit Ji’iaiKis 1 Fiiiiii is "" Dip PicsiiUnl, piiisimiit In 
i (iiMli tpsdiiiig IditO lo iiKlidrtu 1? Inilmns .mil then heirs, 
is^iiid 1 inliiil iiiiiMiiii). a litli with lustiictions iiiion convey 
,mn O’hi Riiint'iiip toiiil held mpfCpitUril the lesliictiie clause 
lipi iiisp till “I'll sulPiit hid no aiillioiilv, m iiitiie ol his oflBce, 
(0 impose any such restiietion, icitainly tool, without the au 
Ihoiiti ol an 1(1 111 Congiiss nul no siith id was fici 7)<iss(d ’ 
(P 242) 

The qiieslioii ot wlietlici mteinnl oflaiis of Indim tubes, in 
(ho ibsPiHc of siatnip ii( lo be icguLiled bj the tube itself 
(II 1)1 Ihe liiUiwi DfiiiitiiK'iit was sanmili hetoie Ihe Supienie 
Comt m the case of Tonti v Mediini'^ Oin of the questions 
pipsintid h> flul t isi 11 IS whetbei inlioiitance of Indian land, 
III (ho dbsuuo ot st itnic, w is goiPiiied ‘ bv the laws, usages, md 
(ustoins ol (lit Ohiiipewa Indiana oi hi Ihe lules and legiila 
(lulls Ilf Dll iSiciPl 111 ot Iho Inlnini In line with ininuiims 
decisions of lowei conils, tlie Riipienie Couit held tha( Ihe Sec 
11 tin ol llip Inipiioi did not haie Ihe iKiivri claimed, and that 
m tills ibsinte ol siatiili such powei tested with Ihe tube md 
not with the Iiileiioi Dep iiliiient 

III Bomcii) V United a legulation ot the Piesident 

legal ding the salaiies of Indian Senici* officials was held invalid 
despite the <1 inn that this miglil he Jiwtited iindei llevifted Stat 


siciini, a tiKiidl} inteicomsi with the Tiidlins oi foi managing thi 
tom I HIS ol nil UiiUiil SI itii with Hum • • ' 

*••8 P S C 22 a fi k Ihl (u dimed tiom Ibt Acts ot July 27, 1788 
1 Slnl 28 lugiiBt 7 1780, 1 btnt 49 Septemhei 2, 1789 1 6tat 68 
SeptimiMi 38 178') 3 Slnl (i8 Apul 80 3708 3 btat 0B8 , March 3 
1840, 0 St it 801, m Tune 22 1870 l(i Sill 10 ‘ , June 8, 1872, 17 
btit 2St pioildts 


xcidii/iniis- 


le j,oTi 


— e head nl each depaitment Is 

-.inbe legulatlnns not mtiinaiMteut with law, foi 

jf Ins dcpiitmenl the looduct ot ite officers and 

e dlstnbuUoD and pirloimince of Its bnalness, and the 
— and piiseivation ot the ii turds papeis, and prop 


cltiks (hi 

tnstodi 11 

city appcitaiumf, t 
This statute Is obviously duelled to the legulilion ot Internal mat 
tils witbm Iht lauoiis dtpaitmenta such ns the .Ulocation ot authoiity 
to iiffitlols, thi foim' to he useil In dipaitmenlil busimss, md othei 
mailers ejuedrm gennn II cannot bo itasonably consttued aa i giant 
ot powti to any ndministiative offitei to piomulgnte regulations riqnir 
Ing obedience nntside of the federal aoivice 
'«208 17 ft 288 (1906) 

'•176 17 S I (1800) Similaily In othd flelda The ease ot 
Umtea atalee v Oeoigr 228 P B 14 (1918) holds that a regulation 
of the Inteiioi DcpaiUnent lelating (o puhhc linda is invalid where 
not anthoiired by any net of Congieis The argument that general 
ponei to pieacrlbp itasunoble regulattona governing public lands Is 
tonfeired by Bovlaed Statutes, section 441, and by other shnllai stat 
a iSTtaid by the Supreme Comt In this cise with the followlufc 


It will be seen that thej confer admlniatiaUve power only 
This 18 nndnbitably so aa to sections 161, 441, 408 and 2478, 
and certainli undei tin guine of legulatlon legislation oannot be 
Btatn T Umtei Verde Copper Co , 196 P 8 

207 (P 20 ) 

Also see AfomHv /ones, 106 0 S 466 467 (X882) 

Unless ompoweied by statute, the Beaetnry of the Inleiioi is not 
Buthorued to Issue legulations granting on extension of time for the 
payment of ceitaln acaaod watei right eharges. Op Sol I D, M 
26034 July 8, 1980, nor to create a charge against the Indians on 
thour lands Cqi Sol I D, M 27012, Febrnaiy 20, 1035 Also see 
Bomeio ▼ Vntted Btatee, 24 C Os 831 (1889) Leeov v Veited Btatee, 
190 Fed 289 (C c A 8, 1011), app dlsm 282 0 S 731 (1014) , Mason 
■7 Same, 6 F 2d, 2BB (D C W D Wash 1928), and Hale V Wilder, 
i Knns 045 (1871) 

"•170 0 S 1,81 
"•24 C Cto 381 (1880) 
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lllHs, st*<(l()Il '1 Ik ((Kill Hill SUlll Kgulllioils 

‘lliusi lie 111 (MdllKlll ot 111(1 ‘^IIIlIlUlIKIll in Id bill IKlI 111 Kill 
Hut Milh the si ilutLs ” The utiiil hoUhiit, in this i isi> mi\ he 
r\pldiiuHl on llie tin on th il the ii'Kiil ition ijiii slioiud (oiilluteil 
iMth genei il inoiisioiis ol ] ii\ on teimie ol ofhce 
111 llier<is(‘ot Jj<((ii\ I'liiti a flhili H ' the i laim ol the Dep lit 
ineiil Mill Deijse/i Sliliihs 441 ‘ ‘ mil 161* iieie i giaut ol 
geiieidl legiililon iiuwi is Wds igiiii lejetlul In Ibis lase, is 
in tin Koiitoo f.isi, it inn be .iigueil tint the Kgiililioii in 
iliustiouM IS in (h log ition ol llu st itiiton iiglils ol Ihe Iiuli ms 
A laii KMcliiig ol the oiiinioii, hovie\(»i, iiuliLilis lint Ihi slip 
posed si itiilon iiijhl , nil ided iieie so linnous lint eien un.iu 
llioii/(‘(l ii'giil iiion ot tin (ondiKl ol in liidnn, oi im othii 
(ili/en, loiild siuiil.iili hi iigiidid is i \iol itioii ol st iliilun oi 
(Olislillilioii 11 Jiglils Tin 11 . Il loll* ol Ihi iltLision is the 
holding tliil sntions 411 lud 40-1 ol Ihi Riiisid Ht.itntis do 
not tie lie iiidependeui poweis”" 

Th(‘ (laim of uihuinisti ilni olliius to pliu.in pimci to icgii 
Idle Indi.in (ondiiil has bnii ujciltd in e\in deiiiled i isi 
Mime such poMti m.is iiol iinokcd sinipli to impUnieiit Ihe 
idiiiiiiisti ilioii of some moio siiecifli s| ilnlon oi tieiti 
pioiisiou 

'Pheie is sometimes n tendenti to icgiid the scope ot dclnuii 
isti itni iiilboiili 01(1 Iiidi.ins is biodcl euinigh to euioinpiss 
ilinosl eicij toiin of legulitioii This ide i, like Ihe view of 
III ouiiiipoliiit (oiigiessioml ]i(mei,*' his been iniiliiitd hi 
(lesd iptioiis ot Ibt t\lent ol tins iKiwei in dull in decisions 
iiiMilMiig I similic ligislitiYe gi ml ol uliimiisti line powei "* 
Siiih liiigudgc nin iiilluence lirei deusions iii cloubltul coses 

’'-Alt ot June 30 lfiS4, ei >0 17 4 St it 78B 738 2B TJ B C 9 
'■>190 Fed 289 (C C A 8,1911), ipp dism Vnitcil State', 7 Tieeov, 
JU tr S 711 (1014) 

«<Dirivirt iKim An ofMlitli 9 1940 9 Sl-it lO*. I TI 9 0 49'; 

' rDiiivid limn Act ul July 9 1882, 4 Stit %4 26 D S C 2 
«» In JuiVoth > Umted 2-i4 U h '570 119211 niodt indaapr 

276 5(11 I (( t 4 9 I'llO) Ihe biipiciiK touit apbrld flu iihdity ol 
i( giilitiims LOMiini; the U isiiij, ot lesliictcrt Units wbiUi \Mii subjtcl 
to the ippioval ol thi Bictetait ol the Iiitdioi hy thi A»t ot June 28 
1906 see 7 84 Slal 73‘), on tin Riound that “The logulitions apm ii 
1(1 tM oonslBlent with thi slilute ippiopiiate to its txitntlon, < 10(1 ui 
IhimsehiB leisonable ’ 

tn Vnitid Slatie \ Hitdsnn 233 n S 22' (1014) ievg20CFea 81S 
(D ( MO loM i 1913), lh( logulitinn ibillinscd md upheld dealt 
with lh( oiiiiduct (if deputmintil omplontb niiii si is autlioiieed hi 
Hi vised atatiitps 4 2079 26 U Is C 11 ilcined fiiiiu Act ul Tune 30, 
19 14 S(i 7 1 Stat 716, let ot June 0, 1870 ve 4 0 Slit H7 and 
4(1 Otlibiuuj 27 1861, s«. 0 9 htot 687 
i ■ fell s< cs 1—0 su/ii a 

wtinet Tustiti ITiighis (then associate Justice), in desciibtng the 
lunclions ol the Olhit ol Indian Atfuis, said in Uinttd Statu v Budiatt 
219 n & 229 (1914), 1 IV B 200 Fid 818 (D C N D lowilOU) 

• * * The object of thi ( slnbUshninnt ol Ihe ofliu was to 

(leate un idmlnktiatlvi atfenty with bmid powiis adiqiiate to 
the cxeiution ot the pulley ot the Uoioinmtnl, as diteinunid hi 
thi nets of Congiesv with lospeol to the Indians undei its gnird 
innshlp ♦■'*(? 282 ) 

* * '* In ezecutiiiK the powiis of Ihe Indian Offici. thiie is 
necibaaiili a wide lange ioc administialive dlscielion and in 
(liteimlnlnB the bcopi ot official action icgud mnst be had to 

the aiithoiiti confeiicd, and this, as we have seen ommaies 


Illlollllln IllK'slKIlls Is 1(1 llhithei KllllilllsIlIllllC PUlVel TV.ls 

implicit lliiiiii,li mil cic'iili (li'Ieg ill il bi lli(> l.mgn ige of llu 
si Itllfl 

riu sKiia III idiuimsh iliii pom is i lists piobk'ius ol iwi 
lunlii iiiipiiil ini( III Iiu tulds (») It ib.il Itnds ,*'° {h) tiib.il 
liiiirts,*” (cj iiKliiidn il limls,''* id) indiiidiial liinds,'" iiid 
I c ) tub il iiieinbi i ship ‘ ‘ 


In uph(ildiii„ lh( powi I ol Ihi ( oiiimissioiiii ol Inili in titans lo 
iiiliiiit bill lolleitois to iimiiu iii ii tiimi tin Iiiihaii aginc} uu tin 
iliis nh. 11 imiuiuts Ml it le in, m idi Mi Tuslnc Im Diiaiilii thin 
on Ihi CiiLUit Couit nl Appiiils luoli ill JtiiiHbuii i ^iiiiiiff 101 Fid 817 
Il i VS VIOSI 


'■**■«( tuiii lo llu stilulis 111 mill. Ilium tin luthoiity of 
llu l ommissioiii i ul lutliin Atfiiis mil in Lunsidu ini, them it 
IS Mill lo iiiiiimlici Is M Is said in LiHikd States i ilacdaiiiil 
7 Pi t I 14 8 L Ld 687 Ul il 

A piicUcU luunlKkt ol llu uliiiii ol ini oui ol Hit fcUMl 
dip ulini ills ol llu 80111111111 III luiisl tuniintt enrj poison that 
lilt Iliad ol i chpnitnnut iii tiu disliilialion ol its duties and 
iisponhibililus IS otttu Cumptllid to oveiiise Ills disiitUou Uu 
IS limiltd III tilt tviiiisi ot his pawns by Uu law , but il docs 
mil luHoM III It hi must show stutuloiv piuiision toi titiitluiig 
hi diits No ,oviiuni(nl luiild In idmimsti led un such ptuitiples 
To alfiiupl tu ii,ultli hi I iM Ihi iinuuli movimenls ol evtij 
pnit of Hu timphtalid iiinlihitti ol goitiinutiit Mould tvinte n 
most uiipiidoiiilili 181101 intr on tin sulijett Whilst the gieal 
outimis ot itb muiiiutiils mii bi luiiktd out uud limitations 
imiMisid oil llu iMiiisi ol ils poviis llitii iii niimheihss things 
ii hub must In dom Hut iiiii luithi i bt iiilnipiled noi dihned 
ind iihich Hi osscutial to the piopii ictiou ot fht guicinmtnt 
(1- 9<>7) 


Til out opinion Hie itii gun lal liiiguagt ot tbe stnlutts luakis 
il (luilt pliiii that 111! dutboiili (ODtiiiiil upon tin Commisnlouii 
111 Indlin VII ms mis inluiflid to In ‘•uflu n iitli compitbtnsiii 
lo enable him i„ittabli to Iht laws ot Cougetss and to the supei 


llUUItnt all illdian ItUllls mu to iiimiis iiisiii ,2 um ot tuium 
lelitions iiith ilustiCeUd uotmtiili lo Ihe iiglits and Meltait 
ol the pnWu hut ilso to llu iithts inrt willait ol llu Indians 
uid to the dull ol uiiL ind pioltilion oMUig to them by reason 
ol thill still ol (IcptiideucT iiid tutilage Vnd while Iheiu is 
no spiuht ptoMsiuii iclatiiu. tu the uttiubion ol tolkclois liom 
Indian tgeucltb at times ivheu piimuits aie bting mide to tht 
Indians, it dots not fuHow I hit Ihi tommissionti is Mitbout 
luHioiiii to I’Ciludt thiiii iiii bj si thou 2110 he is both inthoi 
i/(d and Kijuiicd viilh Hn mpioiil ol the bctietaiy ot tho Inti 
1101 , to ttmuK horn my tiihal leseivition “anj peison’ whoso 
Xiicstnce then in uiai. In Ins judgmuit, hci delrunentdl to the 
ixaci and wcitaii ot the Indiana Ibia applies ilike to all peisons 
Mhose ptestnee inaj bo thus dctiimuit il, ind commits the w cision 
ot llial qwstoii lo the commissiunei Of corabc il Is neccssaii 
lo the aiTiquili pioleclton nt the Inihans and to thi oiduli eon 
duet ol KSiU iliou iH Ills Hill some sutli HUthoiiti should he 
Mstid III somuiiu ind il is m kieping with olhei Iwislatinn lelal 
ing lo the luiluns thal il should be vibtid in tht commissioiiei 
f failed Siaiis ii ul Wcsl v BitiJicoek 207 TJ 6 80, 27 Sup Ct 
42j, 71 L Ivd 7IS Thui is no iiioiisioii loi i ii txaminiliun hi 
th( com Is lit Ihe question ol 1 icl so committed to him foi decision 
and coiisidtimt the intnie ol thi' question the pliuaii powei 
ol Congress iii tin nutlet niul tht obiiuns dilBtuIlies in the May 
ol suth a itexaminihon wi think it le intended th it then shall 
be none tJaitcd Stale,, e i > ef tiesfv JliloJirock wpia, Btanthfl 
V 501, 81 C, C 4 629 172 Fed 697 (pp 818-839) 

Si e also Vmted States em icl West l Uitbhoooh, 205 U S 80 (1907) 
Memo Sol I D, lebiuaiv 28, 1986 which refeis to United Btatis v 
Clapaa 87 Fed 677, 677 (U C Oie 1888) , 4darns i Freeman 60 Pni 
187 198 (1807) , Memo bol I D August 30 1988 Op Sol I V 
M 27770 Tuly 14 1034, 92 Op V O 786 (1921) 

> • See see <1, infra 
hoc see 10 infia 
'“•Bee see 11, tnfio 
>'>bieset 12 uifia 
See sec 11 wfia 


SECTION 9. ADMINISTRATIVE POWER— TRIBAL LANDS 


A ACQUISITION 

One of the most impoitml poweis gi.mt(!d lo the Secietaiy 
of the Inteiioi is the powei to acqmie hiiitl foi lubes Apnil 
from the many gpcciol statnteb in this held,*’* two pioviBuni& 
oi geneial law deseive menlion 

“* See Chapter 16, secs 0-8 I 


Swtion 3 of Ihe Wheelei Howaid Act^* piOinJeq 

The SeciPtaiv of the Inteiioi if he shall fmcl it to be 
m the public mteiest, ig heieby authoiived to lestoie to 
tiibol owneiship Ihe lemaimng suiplut laads of any In- 
dian leaeivation, heietofoie opened, or authoiized to be 
opened, to tale, oi any othei foim of disposal by Piesl- 
dential pioclamabon, oi by any ot the public land laws 

""Act of June 18, 1934, 48 Btal 984 987, 27 U B C 409 
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Tnf h-CDPl'- 01 lM)bKAIj PO'M^ll 0\ ftlt INDIAN" AFFAIKh 


of thf Uniliil AliD'i Pitimliil, litjin m Tlul \.iliil 
limns ()1 iin im'isoiis to m\ 1 mils so ^Mtllll^ iwn 
ixisttiiK oil liio (liti ol (III MilluiinM >I slull mil Ih* il 
Util'll 1)\ llus All Pioudiri futtlii), 'llml Uiis sutnm 
shill not ipiih to 1 mils ^itliiu im ncUmilum inoiwl 
lu'ii'tofoii utthoii/ul in iin Iiwli in ii'sc'ii.ition 

'I'liis tnousiiiii HIS oii^ni.ilh liimid ni ni iinl.ilini 1 in 
„iii(;i,)nil HIS imi mini III III ilvi tin itsloi iliiiii i ilisiii lion in 
III''" Till Hliuiiiisli iliii 111 ti I mill It Kill 111 tin-. anisliDii iiii\ 
111 fiiiiilul Ik till tut .iniimif iillii IS tlnl llii iiinlriliim ot tin 
liioiHiti I mills 111 till (iilns IS I lulu il liiiiiiioii in hIihIi tin 
Iiiiljln il liiij^i IS mil 11 slid ’ ■ 

A siiinnl iinlliiMl In Hlinli llii Swiilin ol Hit Tiili'uni is 
ml Inn i/i il In miuiii' 1 mils loi Iniii in liilii's is sol liiilIi in 
SI 1 1 lull ') 1)1 111! Whii 111 lIoH ml Vil''" 'tills siilion iiillloii/(s 
till Si I II Inn 

III Ills ilisi iitiiiii, to iii|iiiii tliiiiiiKh iniiiliisi, 

11 liiiiinisliim 111 ^itt I Minimi' m issii,miu'iit inv ui 
liiisl 111 1 mils H itoi iit,hls 1)1 suit no iiUit In 1 unis, 
witliin 1)1 HitUuiil iMstiim ii'st'u iiion^ iuiIuiIhik Imsi 
111(1 olhuHist usiinkcl illoliiiouN, xtlulliin lln .illolloc 
lit lUlllK 01 lUll'ilSlll, llll till' limlMlSO ot ]ll()M(lllm 1 111(1 
till lllUillls 

TliP i»i(Ki*(liiu lolloniil iiJiiln this iiitlioiitv mil lln sliliis 
(it liinds IIkkIk nijiiiiKl 110 (IsiHliin ilisi iissi>(l 

B LEASING 

Till Swutux ol till liiliiioi li IS no imwii lo nnln into oi 
ipiiioM a Itiisp xvitlioiil uitlnjut\ tioiii oilliei i tii it\ in i 
statute**’ A Itw s( i kites iniuiit tlio Suutii\ ilone to niikt 
triliil lenses loi iniul Halits,"- hut lln JaH- lOMiiiit, (lio li isinj, 
ot most lull il 1 mil iKimit •. the tiiliat lomii it In leiiso lln laiiils 
siihjict to till’ ipiiiox il ot Ihi Sick lux*" Smut ol tinsi slit 
lit es h ivo lit 1 11 iwi'iitU siinini u 1/0(1 h\ the Sohiitin ol the Di 
liiilauciit ol till' Iiiliiioi Uiulot iisisfme lins,’* uni ninloi 


’’•Mimii Sol I n SeDliiulici 20 lOlT Op 'to! I D M 2070 <! 
Time n 10 ”1 Sio also Oji Sol I 1 ) 51 J %10 Fibmuu 30 lOls 

Bun piioi to (to piss<i„( 1)1 (his siitiiMi tin NiiPitir of thi In 
fiiloi uiiii nleuuatt uithoiitx in witliUi ih linds tinra thi public dnmiun 
for imblit pniposis 

fell Aitof Juin JC I'llO )0 Stat 81 b 047 tililiinrlo ‘imblu binds’ 
Thi luthoiitv III maki. tiinpuiiiry wlllnli inals his o'tpiissU pusoixeil 
liy SI 4 ot till' Set ol Muili 1 VU7 44 Stnt IM 7 HrbiUi piovulis 


Tbit- hcipottii ilwnsis in the bounilniii's of losiivutiDns cie 
nhcl bx LTitulivt oidii prinliiiintiDii in iitliiixMsi toi tlio iw 

mill ncrnpafniii nt Tiidinns sluui no' '- ' • *- ' 

I'oagiess PtouiiS Thai this 'ill 

Hitlulinnals hv (bo 8icii1 u\ of thi Iiitmi 


5IPI110 Sol ID, Soptcnibi'i 17 in’ll 
e Fill distusslnn »1 lilbal piopeitx sti (’hapliT li 
48 Stat 084 98C 2X D S C iOB 

’•p Sue ( hnptPi in sii h s, , uiso Mi'inn Sol I I) Au„usl 14 insT, 
5limi) IboT r D SiDtimlKi 20,111)7 

i“'a(i'2s Op X G 214 2J0 tmooi 

«‘18 Op A G 28“ fissn) 18 Op A G 486 (1880) II Ins been 
(ustooiaM to ntilin luiKibli pumils on tubu linds nbuh rmild not 
bo li"i<wil nndei the st ilutis in oidei to pieKno tho >iluo of the lands 
and to obi lln i ii'ronne fiom Ihctn iithti thin ihoHlns them to lit 
Idle Xltmo Sol I D , Tipuniy 12, 1987 

“'Alt ol Jum 28 l«j98 SCO 18 80 Mnl 498 (Indian Ton 1 SI itntes 
of this natUTo mnci'inina niinn il Icasiu), iie disuibi'd Jn Cliaptii 10 
SM 19 

‘«A(.l of Ftbmoiy 28 1891 20 Wat 794 sei 8 25 D S C 897 ex 
fcndi d by Act of August 15 1894 si'i 1 28 8( it 28() 80') 25 IT S C 
402 Alse SIC Alt ol Blax 11 198S s« 1 02 Stnt 847 25 D 8 C 890i 
and camptei IG, spo 19 
JMMPmo Hoi I D, Odobn 23, 19:>8 

Lmsoa oi pumits coveiing use of tubal lands, (aitiy oi iisidtnte 
thuiun Ol lorausal oi iisoums thpieftom uuix be executed 
Uuough the conimrput iition of the tube and the Seuitarx of the 
Inleiioi, 01 lus duly luthoilzed icpiesent irtxe uudoi (bp hdlowuuz 
statutes nml ipgnlationa United Statis Codr, title 20, sc ebons 


iiiiiix liiliil (liuli'i ' uloplul iim sill III to tho "Whielci Hoxv 
11(1 \(1,‘”" lln liiliil (iminil liu i unlit to imike hi8(s md 
rniniils nil Its DHii imliiliu siiiupii (u tin' imnox il of the 
Di'piilninil luiilii must ol tin stilufis it is hold that the 
Swidiix Ilfs III I ((iiisi (iiiliiiil I ipiiilx 111 ailinK iiiwu the 
i( I omiiii. mill Kills 1)1 till siiiiiniiti'iiiti 111 mil llii ic t ions ot the 
tiiliil (iniiiiil iikaidiiii, llu'si h isis, iiid luiite lauiiut dtlogale 
this tiiiiilioii III till' siipi null iidi lit " It h.is bpoii idniiuisli.i- 
lixilx 111 1(1 (111! till diti'iiiiniilion ol the roimcil slioiild he (Ou- 
(lii'iii iitJiiii tin Dll) iiliiit'iil 1)1 llK liiliiioi it least in the 
ilisi'iiie III exidi'iiie of iiiislaki It iiid, in iiiidne iiilliieiii e 

C ALIENAirON 

'Iho ^,('1111 il iiiohihilnm i„ iiiisI ilieii ilioii ol tiilnl linds 
isilsiHhiii iiiil\/id'" Tlitsi 11 s(i lints miDii ilKintion ipplx 
lo lulu 11 iiliiiiiiisli line ofliuis, is ui'll is to liihal inihoii 
Iks amt to intiiisls less lli.iii i lie is xvill is lo lomi'x iiius 
ill III siiiipli Thus 111 1 he ihsiiii.1 111 ixpuss stitulmv in- 
tlioii/il 11)11, till Suulaix ot Hie liiliiiDi his no ponei to diiuin 
ish tin (nlial est.ilo In xxillidi iwing i uj,h( ol xvix toi the 
(otisliiK tioii ol iiiu,4ili(iii dll' Ills '' CoiiKiiss, lioHeui, his ion 
liiiut upon llllllllllstl litu lulhoiilKs X iiioiis si ilutoiv POH 
us lo llll mile iiiliiisls ill liihil liiid less than i fee, iiaitnu 
lull ensi'iiiinis ind lights nJ H lx ’ (leiniiillx Ihesp stitutis 
dll mil tiiiki iiilnil loiisiiU 1 iiiiiililimi (o the x iliililx of tin 
<ili( II ilioii hill as I piiiliiil Khniiiistiiliu inittei liilnil lon- 
8i.al IS liKiueiilly mull i umdilion ol Hie gianl 


» I'I7 I9S n 
(Is tul UlllllII,. 

ii i/mt, u,. 


Ill 102 luiilntliiiia .lociulnk lln li xsing ol (iibiU 
. 1)111 piisis ippio'ul M IV it 18J0 siition 2 gpii 
.iiliiliims ippiDMil Jiiioinlni 2* 19’5 spelioii b 
. Ilipntnioiit III Iiilinoi 14 at pigts *i0-5b 


XI llll di llll Inn nil! ippiox il issigii iiitain liicis 
individinl niiinlms ot llii lilla oi to puticulnt 


ISsInnUK 111 s 


llie liilx Ills no light In 1 ( X 

■ ■ I II (mi util ippioxal So 

,u niakp iliasi i oxeimg mix put of the Ukut 4 u>'i> 
XMlboul (kpiiinu 111 il ippioxnl 

Ibi Ixpaitmrnt max xxitlihnld ita ippiox il fiom inx least, pi i 
nut Ol assii,imun( hIuiU dnis nol do suUst'intlxl instiie to thi 
(luiuhoftin (iiln ns 11 xxholp ind tin iiidixidunl Tmliine xvho in iv 
Inxp imiK impKiiPtnuils in pnticulu mas 


Also SOP tbipln 15 , sees 19 md 20 On the powpi ot tin Pipsidpnl to 
ni(lioii/c (ho <inlp ot olhpi dlspcKiitiou of do id timbi i on rtsiiv Kions spo 
Xit ol Sebuiou 10 18 S 9 25 Stnl 078 25 U S C 19 U 
" Bu Act of lune7 1921 sic IT 4. 9 ut b ,0 Acl of 5Iix 29 1924 
4i W it 244 25U 9 0 198 mlnpipled in Pi i/if7i Amitican C'o x Board, 
299 Tl & 159 ( 1980 ) 

’■'“See Chaptii 15 sris 19 ind 20 Some tiibil chnilei'i K'quiip 
dip II Imint il appioxal ol luiais but not ot ppiniits Jbiil u>c 20 
18 feht 984 

“"Memo So I D hlaiih 25 1989 Some ppimita liki giozing pei 
nuts foi tiilinninds an tipiiuintlx issued hx tUt suiieunt indent and then 
ippioxcd by till goxexning liodj of the tube 
’"Xlimo Sul I D 5tiix 42 1987 loulmnlng x disenssion of the 
pinniLiIis Hliiili 'ihould guidp idministiatixe pnetiie Also sec iniitp 
,Biai r Bai/h bl Mont 322 208 Pic 517 (1921) 

Altliongn an oilgmil Ipisp of tiibal landu xvis signed In the Secietiry 
and ili'ssie it has been achmnisti itivelj had thi I after tlio pissage of the 
Hhiciei HoHaid Vet and the nflopbon of a Uibal lonstltntion confeiilng 
poxvoi toiuexcnt my leiae xl/eituia tubal huid Hithout the consent ot the 
tube tin Siuetxiy of tlie Intpixoi unnot modify such lease xyithuut 
'4'inxmg the xppioxal of thp Indian tube Memo Sol I D, July 19 1987 
"See ChxplPi IG see 18 

bee 5Iemo Sol I D , Septembei 2 19 )6 , Uemo Sol I D Septem 
bei 6, 3014, md Memo Sol I D , Maich It, 1985 Sei also 25 C P H 
250 88 

• Memo Sol I D, Apifl 32, 1940 (Plathpxd) 

•'Bpi 25 U S C >11-822 
'«Sei 25 C P H 2Db24, 250 58, 266 88 
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When s( itntfin inlhoiil^ Idi the issuuin* ol i ii^lit oJ ■« i\ 
(■vists i( hislidii KliiiiuistijliMh lulrttliit siiiU inthiiiil\ is 
not i(i><..il('(l li^ siftioii 4 oi till Art ot lime IS, t‘)!4 " In thus 
cimstinmg tin Ait ot rmio 18, TI14 tlu Holiutoi toi Hu liiliiioi 
Dei) litiiu'iit (luiUiid " 

' The oiili limit itiims ^hitU the lUoi^uii/ilioii 
Alt imposis uiioii till. I'M'iList 111 mtlioiiti (iiiiUiuain 
snUi siieiilii ,11 Is ol t'liiiRii ss lie ( i) i tuhi tiigiiii/dl 
uiiilei si'i lion 16 in ii loto the gi iiit uiidei Uit Inn id iiimii 
gninil 1)^ tint seitioii to iiitieiil tin silt, dispusitiiin, 
liMSL, III nil umlu nice iil tiib.il liuds, mti lists m lands, 
01 otliii inliil isscts ^Mtlionl Iht consult oj Hie tiilic’ 
and t li) i tiilie mcmiioi itcd iiiidei sictuni 17 mat he tncii 
till iiimii to 111 iKi such Ri lilts luiiiouf ipstiictiou 

Altliongh Hie Cl, lilt ol ,111 eisemint is hi Id to he onlside the 
iniihihitioii lit sicfion 4 ot thi Ail ot liiut 18, 11)34, il would 
ippcai lint seiliiin 16 ot the ict-"' iciiuuis the iinisent ol an 
oicaiii/id tiilif to un ^i ml of light oi w n nhiih Hie Siiiclan 
IS anthill i/ed to ninko Tub il coiisont is likewise leiiiiiicd 

" IS stii sst qs5 at u s c i04 

"«Mim(i bill I JJ bi Dll llllici 3 lose 

» 4b stit ose JT tr s r 476 

« sei 21 C P n 250 Si 


iihui Hu hiiiitii^ ot till Iiitciioi seeks to set iside tiilial 

1 iiiiK itii iisiiMiii iimiio IS ioi 111 niifc,itioii iiugiil ” 

II IS line Ihit Hie United SI lies m its soieiiign 
I i|iiiili 111 11 loiulciuu ti iliil I iiid till ccil,im iiniposes md 
111 11 lieu iiipioiiii d( liih.il I iiid In tit ot ( ongiiss side 
lilt to const It ul mil il 11 (xniii inuits of coiniicus itioii Ihit 
the lights ind poniis iiith iisiieci to tiihal piopiity 
lilted 1)1 IJii ( ouslitulioii md Chailei ol the Coniedei- 
ilidRilish mil Kooten n Tiilii s iii cfliclne ag imst oth 
(1 1- ol Hie rimtirl 81 ills not ii ting imilei duett in iiiilate 
ol t'lingiess Indiid, nuliss uthieis ol thi Diiiailinent 
i III III iisliiiiicd liT till Tillii tioui disposing of tiihal 
piopeiti ill nil mmg his lamshed tioni the pioMsion m 
sictioii 16 ol Hit Iiidim Keoig itiL/alinn Vit gi mtmg to in 
dig nii/i (1 iiihi lilt 1I011LI ' to Jill M 111 the s.ilc disposition, 
li isi, Ol eninmlii iiiic ol liiliil 1 mils iiiteiists in lands, 
Ol iithii liihil isstls iMihout Hit consinl nt tin tiilii ’ 
Tlu mill iieismis ig mist ulioin tins iiioiisimi i,iii he di 
mild lit oilluis 111 the Uiiilcd Stales Pinalo null 
iidnils iiuti lull hid the pomi In sill Lnliil i mil oi In 
dispose of liibal issi Is It then ' ' the leslilc 

turns coni mud in Hu ihoii iiiuiLed luoiisiou do not luu 
igainst the Hnilid Rtitcs, Ihir no mt mmgless mil the 
< oiisUt uliim il 1)101 isiuus ouictcd m iccoidiiici theieniHi 
lie i l.ilsc pioniise 


“ Ml mo Sol I D July S 10 (i tnil set 3D U P E J66 44 


SECTION 10. ADMINISTRATIVE POWER— TRIBAL FUNDS -'" 


111 ihlnmig the scoiie ot todei il ndminisli din ponii oiii 
tiiliil iimds it IS nupoitml to hen in mmd teituii distnu lions 
hetnecu iniiims il isses ol funds, ill ot which ue, lu some stuse 
ol the Hold, tiih U 

Funds 11 huh an Indiau tube Ins dun edit omits on nmemheis 
01 lioiii Ihiid pi lies Hithout the mteiposilioii ol the Fedei il 
Guieinmuit as wheie liihnl anUionlits hold 1 1 ui oi d.mce inU 
ill II go ulmissioii, lit. 111 i iti\ le.il scust, "tiibil, ’ tet it his 
iiciei hetii held lint lidcial .idministiatne lulhoiitlcs liaie 
am imiliol oiei such funds “ 

A siuoiid cl iss ol liinils wliith inn be called ‘ tiibd” compuses 
those funds hi Id in the Ueismv of i tube whith has become 
incoipoL did mulci section 37 ol the Act of June 18, 1934,"* oi 
oiR ini^cil uiidei section 16 of th it act " Tu both t iscs the scope 
ot (Up u f moiit il ])owi 1 H ith 1 espt ct to such lunds is maiked mil 
by the pioiisioiis ot liihil oonstiluliou oi chaitei Typieallj, 
depailmiutal itiieii is icquncd ivhoie the finauu.il ti lusictiont. 
eveeud a fived lei el of imigiutudo oi uupoitauci', but not m 
lessei mitteis In the c.ise ot luciiiiKiiated liibos, such depait- 
meiit.it siipeinsoiv iioweis aio gencially leinpoiaiy “ 


The let ot Apiil 1, 18h», c 41, 21 Slat 70, pioiidid 


Thil till biiieniy ot thi luliiiui bi niid hi is Iiiribi il 
thoiired to deposit in thi Tieasiiiy i>t iht Uiiilpd Statob an 
and 111 sums now bild by liiiii oi wlneli may beieattir be i- 
tuvtd by him as btiiilniy ol thi Tutnioi and tiuslii ol viiions 
Indiin tiibib, on iciuant ol thi itdtinpdnu of Unlfid blntev 
houils 01 olhii stocks iiul s->tuiitiis III longing to thi Indian tnist 
fund and all sums, reeeiiid on acionnt ol sUis of Indian liust 
lands md tlio sUos ot stocks lolili jmrriiisfd tin lemiwiaiy in 
icslmint wlunnei bo Is ol thi opinion Ihit the Iiest inter- 
of thi Indians will hi piomotid by snob <li posits in lUn ot in — 
jneuts md the TTnltcd bl lies shall iiiy mtenst simi iinnnillj 
fiom the diti ol deposit of any and all such snms m the Tluiled 
States aieihun at thi i ite pti mnuui stipuliUd by tieabcs oi 
piosaibid hi law and such payments slum be made in the nsnal 
munuci ns each maj become due without luitbei appiopilation 
bj Congiess 


Pipvioua to tbi enftrtmtnt of this law, Ihe Secietnii of the Inteiioi 
tniektod lilbal funds in lanous kinds of bonds, mtluding &1 ito bondk 
some of which weie defaulted 

“It has been anggeslPd that the Pedeia] Qoiernment muebt bilng 
smt on behalf of in ludiin to insuie a lali distilbution of sncli funds, 
but then aie no decisions on tills point Bee Memo Sol I D Noiembei 
18, 1930 (Talm Spilnga) 

“ See Cihapter 15, etta 23 and 24 
“See Oiaptei 16, aeo 28 
•until aecB 28 and 24 


V IliiMl ill s ot tniiils loiisistg ot luiHieis lulil in the Ti Ctisiui 
ill Hie I’liileil 81 ills m liiisl toi m Inch in liiht II is tins ihiss 
ill (nulls whiih is (usloiii nils iiteiieil to nmlei thi phi ise 
ti lb H tiituls 'iluseluiuls II ise lioin till) soiiius, in gi iiei il 

1 rumuils piomisert hi the Fcilci il (Inn i iiuiuit to the 
tiiht till luuls teilul til otlui i.ilnililt (imsulei ilum, ’ 
usualli aiisiiig out of J Licity, mil 

2 Pasmtnts made to fctlei il offlcidlB by lessees, land 
puidiuci , Ol olhei innate prill les in eycliangp foi aome 
benefit, gei'm lUy tiibil land in luteiosts tUeiein-"’ 

In lUH of the* fdtt that Iht liiul ilsolt wns stibjeci (o a con 
sidei ihle measuie ot lonti ol, it iv is ii ituinl to Imd a siiuilai i on 
tiol iilacpd oiei Ihe iimfls into which tiihal lands wcie tiaus 
muled Cuusiess has iii gcueial, leseiiocl complete powei inei 
the disposition ot tluse tniuls, itsiuiiing that c ich lapinditme 
ot such lunds lie mule pmsu mt to iii ippiopmtion ail, il 
though this stiul iiili has boon iili'i'd toi ceihim hiioiid 
piuposis ‘ Thus It Ins tlcitloiieil lint idministi itne authouty 
loi 1111 dislraiseiiu'ut ol ‘tnhil hinds,” in the sfuct seii&e, must 
be denied liom the lancmige ot some umnil apiuopiiatiou act 
01 liom tUoa stdintcb wUiih m, m effect, peinianent nppiopii- 
dtions of tnhil tiiuds fill specihcd pmiioses 


-"■bie Chiptei 1 wr 1 Chaptoi 3 set 2, Chaptei 3 aec iCls) 
I’hiptei 15 SI I 3i Thi i nuieiil of aanuiliis and dlhtiibnbun of 
giiods IS imiuisleiiil dull intiini ilile by maudimius if thr becietin la 
aihitriiy oi cipuciona itoig i Puitid Matit 18 P 3d 830 lApp 
n 0 l‘)37) t'/ Paihr) hfutti to. lO) Oobuui i llo/k lb P 2d b33 

(Apu D r VIST) , Uiiiltd SfntC'. lit Uttlinq i Wort IS P Jd 833 
tVpp DC 1027) 

-••Ste Cbaptoi ID, auc li 
I ni 

“‘The Vit of Mit 18, 1016, ace 37, 31) Stit 123 158, 169 icqimts 
speiiflc tongiehaional appi upi laHim foi eippudituia of tribal funds eaceiit 
an follows 

» > I Bqnahraticiii of allotmentt cdncation of Indl in cbildren 

in accoidimce with ewsling liw pii capita md otbci piyments 
all of which arc biieliy contuimd in fnll force and iftcct • • * 
See Chapter 10 sec 2i IToilsions leldling to the deposit oi imestment 
of funds aic nnmeion For esample Iho Secietiiy of tbi Inteiioi la 
anlhoii/cd to “iniest in ,i innnnpi which shall be in his ludgmenl most 
sifc, and bi neflclal foi the fund, ol) moneys th it m ii be icceived under 
tiealles canfiiuin,^ atlpulationa loi tbe payment to die Indians, anunaDy 
of Inteieat upon tbe pioceeda ol tbe londi. ceded by them and he ahall 
make no inyeatment ot aneh moneys, oi of any poiUon, at a lower rate 


lOG 


TlQi bCOPE OF FEDbllAL POVl BU O^EB INDIAN AFF^VIRS 


Vmoii^ Ui( imiif. iiniifii 1 ml iil (lu iifiiiiimiU iiillKiii/ iimiis toi j 
1 Ik> III <ii li iliil luiiils 111 Uii' \ iniiiJ'' --I ilnli s pin\iil 

iiig foi tUc <li\ I'^ii'ii .mil iiiimiliiiniiK lit lit tiiliil liiiuK nniiiiK llu 
nuiiibds oi tin* liilii' " 

Willie inj Kluuiiisti.iliM. iimliiil ()\ii tlii'.i Iniuls muM bi 
hisiil on stiluliii> inUiiiiilv, It IS nut mussu\, nui js il iiicUod 
InisMblt, tbit CUM ilil ill ut tbc I xiiLiiilituic shill bt c\iilis>,Iy 
((1\ well 111 stitiiti 

The < oiiiL ot ( Inins III till' L.is(. ol Cjtrl \tUwn \ Vmlul 
Mut< s - ‘ slid 

* * * Till Sciietii} Ilf (lie lull inn In-. oiilT suili 

lulliiiiUj oM'i tbi luiiils ol rniliin liibis is is lOiifldiHl iii 
him bj OiiirfiLss III 1111111)1 illy ilislmisi mil imi out 
IiiilMii tuiiils lui iiuiiiosis iidiLi (h III (iKist iiillinn/td hi 
bill 'lliis ink' is lln. test bv wliidi the li-il lulil ni llu 
Si detail ot the liitciioi to in ikc the disbni souii iits 
iiiMilMiC nitist bo ikti miiiiiil 'llu Limicjitiiiii, bimeiti, 
tint Ibe hicicl ii> ol till Jiitiiuii loubl IibIIIj uiiKi oiili 
siub disbui sc mi iitfa as wcii (xpitsslj intlioiucnl bv Con 
gicss ( iimot bi umccdicl Tin antbciiiULs iiktl in pi tin 
lilts biiel 111 stippiiil ot Ibis ( imU 111 Kill, when consickiid 
111 the light ut till picHisc yiitstiims piisoutid, do not siis 


ot inleicst than n pit ontnni pti niiium ” (SOD ^ (’ fiS U s> i| JOon 
fluiveci fioni Alt 01 TiiBO 34 ISlIi I St it do 17, as min mltcl lij Ut ul 
Iimuui 0, IS 17, sec 4, <'> &tnt 115) 

Then iic niun spcuul stitutis iiUUn„ to tin tlisposition of tiiliil 
fiiiifla I'OI iMimtiIi (he Act lit Time JO, to (i tOWit ni' inmiaci 


Til It lull il fluids now on diiiosit oi 1 ite 
Cum 'iiilii III Incline, lliinliiiii iiin 
inoiitH 01 such ollni pui|He,is u. mt} 
luuiiiil iiiU nipiovccl bv tile Still hiiv c 


pliiiitlu the ciccbtol tbo 
visid nil till (u|iiln piv 
ill sign ited bj tbo tub il 
till Iiitciioi * • 


Iho Coniiittollci Ocnciil has diftcicutnitcd bctwnn two tipcs of tribil 


Ihiie aie sevonil classes of tiwif /ccncis piovideci foi b> liw the 
miinovs in wbich tto held in trust loi ci il iin btncbei mes apctiflcd 
Ihbicln The folloviiug uiiv scivc ii, LTimpIcg 


‘ tSSO (2-! St»t 045) 


(b) Sortlop 7 Ilf the act of Tonuiii , 

pinviflis Ihif the net pincoccls of sales of Icinds tided to the Dnitid 
States liv till ( hiiiavv i Indians shill hi ntieid m tin Tn isuiv to 
till iiedltot Slid fnilnus i a iicimaninf tipnl vvluh sUill ditw 
Intciist ill till 1 Ue 0 * I jui Cl ntim pit iiinnm pimcipal and 
inleiisl to ()c ispiiiil d iui tin hem lit ol iid Indiuis 

fc) Seellon 5 m the ml nl Tune 1" IUSO (Jl Slat 204), in 
coiisidc laliiiii of lands ceded In the Dnitid States, piovidea la 
fnlloni, 

Tint tin Seoioiiiy of the Tie i uij shill out ot any monivs 
in till Ticisiiiv not of Ini wise upiiionr' ited it apait and hold as 
L neipctiinl tetist fund toi sail trto Iiidiuis an iniount of moniv 
snlBcient il finii pi i reninm to pindnoi aiinniHv flftv thousind 
iloJiiis whicli iiili'iibt bliill be pild to (litni pii capita in caali 
aniiuaPy * * *' 

Ihi mine vs in (he Oiltdul fund and also those in spccieil fundi, 
aie iviilihle tor publn i vpindituies Then' is boucvci on Ini 
fiortiiil clisiinrtioi] in the si (wo eln Ms of fiinds Ifontvs in the 
grucial fund cm only Ik vvltheb iwn from the Tiensiiry In pm 
iiBUie ol in iip.viorn ition raid by linv Init momys In sproial 
fuHilt bavlnr liei II deellnlrd by f on-icss fen eypundltuLe foi speci 
flicl oii1ec(y bitoie tliiv yvi’te mveieil into fhi Tiwisniy In wnlch 
they hiM bcin plnied fen safe leKpinpr onlv are sublect to with 
dinwil tinin (he T'ih mv foi lyponditiiie foi thosi obiccls yyilh 
out an apiiiopriatlon (H Comp Iti^ 230 71101 U is iiue that in 
some lubtonie ns m th it of 1 he pi e lei? /mid c illwl the "n clam i 
' ■ fund' e 1 siipiff) Coni If s has used the teim "apmopiiitiim ' 

_ * _ . , ollectcd tpicial fundi hut 

isbcfoie they me e ollectcd 
• only for 




In constitntini. ceitain mnniv 

as the loim is so applied tn tl 

It Is nbvioils thit th( teim is so used In . 
wliiili the le>ira "dedicated appcaib to bo nioic ippiopiiate 

Moneys In fi iiht funds ai o not pippeil v ly iil iWe fen esm ndi lure s 
o* the Ooyiinraenr Thev aii’ payable to ot tot Ibo ii‘e of tbo 
bene flciai lea only The bone he lanes may be cithci i si ugh peison 
01 a class nf pi'isnns In tbo thiei tlas«es of Jiiisf ^nds given 
above the tinst monevs In the first class (ii) yrrio leeeivcd divectly 
from the donois those in the sesuind el ess (SI yyeie celkctc'd aa 
loviiinis ot tlio Dnifcel States chHieed with the trust those In 
the thbd clasa <o) vyeie a Riant ot monevs in the munul fund 
of the Treasni y In pnrsn ince of n I ii aty oblieatinn (14 Decisions 
Comptiollor Tieiani} Tf.l TOT-lai) (MOT) ) 

•“Those statutes aie discussed In Chaptu 0, see 0 , Chaptei 10, aee 6 , 
Chapter IC, see 23 


•“Act of May 18, 1018, aec 27, 80 Stat 12S liiS, loqmies ynth a few 
eyeepUons apetifle congrisssionia appiopiiabon tor tiilml (rtpc>iiditiii es of 
tribal moneys The Act of Maj 21 1018, aeia 27 and 2S, 40 Stni 001 I 
anthoiiveg the Seentnry to inyest leshlcted fuuda tiibal or mdiyldnal 
in Umted States aovernnient bimda Also see Chaptei 16 see 225" | 

“78 C CIS 474 (10i4) On the lack ot power of the Sesnetaiy to 
lestoie to the Cieek orphan fund the ftmdk eiioneoualy expended for 
geneial beneflt of utbe, see 10 Op A Q 81 (1878) | 


I nil it The oimiiein ol Mloiuiy Qc'noi il Milcliell of 
Oetiibii 5, 1‘129 (hjOp Atlj- Uori 'J8r-100), in ± icl , lufutos 
till (oiilLiilKiii, iiiel 111 I'tlueC Iiys aoyvu the lule tbnt the 
mtheiiity iit the hoeulny eil the Intouoi ovei Indiin 
IiiniKity III IV iii'^e tieini the ncce'ss iiy implieltion »is> well 
IS liimi llie I'xpiLss inoy isioiis ol a si itute Wb think this 
IS tilt' coiieet 1 uU iiitl will applv it lu dt tcimnuug whetbei 
the Seeietaiv ol the Inle'iioi w is authouzod to make the 
jiayiiie'iils 111 que'slioii 'nie lutheiiiLy of the ScciPtiry Of 
the Inleiioi to ui.ike the! payments, oi his 1 lek of authoiity 
to inikc Ihe'in, must he lounel lU the licatics between the 
nnileel St lie's anil the Cieek N itioii, inrl the v uious nets 
ol Coiigicss dealuii, wilh Cieok tubal atl iiis (P 486 ) 


Quite ‘limit fiom the necessity of Imdiiig some slatutoiv 
souiee fill anthoiity to e'vpc'iiel tuuels helel in. the United Slates 


Tieiiiiiy in liiist fot an Iiiihaii tiihe, theiu uu ccit'im positive 
stilutoiv limit ilioiis upoii Ihp yy lys lu which suth funds maj be 
elisbitiscd 'L'liese statutes, winch lie olscwheie listed, * linut 
till' adniiiiislialue inthoiitj eloiiyod fiom ippiopiiation acts 
eeiiisliuod in coniuiie/ion with section 17 ot the Act of Tune 30, 


ls31,-‘ yvliuli giye the PitsidcnL powei to “picsciibe such lules 
and ic'giil ilions as he nny think fit, foi caiiynig into effect the 
vaiions pioMsioiis ot this act, *iud of any othoi net lelating to 
Indtiii aflaiis tnd loi the seltlement ot the arcounts of the 


Indmn depaitnient” 

Peihips the most impoitant of these statutory hniilations in 
cltoet today is that imposed bj section lt> of the Act ot Tune 18, 
1011,-* yyhieh giycs lu oinam/Pd tube the light to pieyent any 
disposition ot its issels without the consent of the piopei officeis 
ol the tube' This includes the light to pieyent disbui semen t& ol 
tiib.il Iniids by <lopailment.il olhciils, wlitie the tube has not 
consented to sneh disbiusements Unless m act of Oongicss 
uithoii/ing disbuiscini'iits of liib.il inndb etpiosslv lopenls 
lelevant ptoTisions of the Incuan llcoigauization Act, sueih ap 
piopiittiou legislation does not nullify tho poivoi of the tube to 
pi event such expoiiditnie"* 

Thcic IS a touith categoiy of funds which may bo called 
‘ liilml tuiids" but which aio subjeef neithci to the uncontroUf'd 
(iihal powci poitimiug to the Oiiat class of funds discussed, to 
the defined tiibU powet of tho Bccoml class, noi to the detailed 
congieeeional contiol pcitaming to the thud clasa This fourth 
categoiy inchidc's funds vihieh have acciuod to adnuniatiative 
ofiieiilfa ns a lebult of yoiious Indian activities not specially 
lecogulred oi legnlated bv act ot Cougiess 

The Act of hlaich 3, 1883, * ais amended, piovides 

The pieicecds of all pastuiage and sales of timber, coal, 
01 othei piodnot of any Indi m leseivation, except those 
of the five civilued tubes, and not the lesult of the labor 
ot any mcmbei of such tribe, shall he covered mto the 
Tieasuiy toi the beucllt of sneh tube nndei such legula- 
tiom, ns the Seeietaiy of the Inteiioi shah piescribe, and 
the Societaiy shall lepoit his action m detail to Congiess 
It Its next sostaon 


The Oeimptiollei Gleneral m a icpoit on Indian funds dated 
Febiuory 28, 1829,-'’ Stated 


* • The absolute contiol and almost indiscriminate 
use of these funds, thiough aulhoiity delegated to the 
seveial Indian agents by the Commissionei of Indian 


■Bee camptur 0 aec 8, caiaptor 10 -ec 6 , Chapter 16, sec 23 
•“4 Stat 781, 788, 21 U SCO, craiiatineil to cover diabuiaemant of 
Uibal tunas In 6 Op A Q 88 (1848) 

•‘48 Stat 084 

“ Memo Sol I D October 6, 1088 

•••22 Stat 682, 690, amendefl Act of March 2, 1887, 24 Stat 440 
408 , Act of May T7, 1028, bcc 2, 44 Stat 680 , Act of May 20, 1928, sec 
68, 45 Stat 086, 001, 25 D B C 166 
"Sen Doc 203, 7001 ConR Jet scot, 1928-20 Poi a discoBBLon aee 
Amemcan Indian lafe. Bull No 14 (May 1020), American Defense Afleo- 
datlon, Inc, p 10 
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Ait.iii8 piiisuinl to section 403, Revised Slilule*., is np 
Pdieiitly ciusiiig complaint on the pait of gioniis of 
Indians (P 40 ) 

The lepoi L also cont lined some evidence justif j ing the discoii 
tent ot the Indians 

* ‘ ' “Indian moneys, pioreods of lilioi ’ weie bun,; 

used loi such pui poses as the piuchase of adding niitbuies 
and office equipment, fuiuituie, lugs, diapciies, etc, ±oi 
imidoycps’ quniteis, papciiiig and painting the suiwiui 
tmdeiit’s house, and the piuchnso ot aiilomobilos foi the 
field units (P 40 ) “ 

The ComptioUei Qoncinl concluded that — 

* ’ * This condition has thiough the yeais of pi iclue 

Inought about a -vciy bioad intcipictation of whit con 
stitutes "the benefit” of the Indian (P SO )-“* 

The Act of June 13, 1830,"" piotides 

Seo 2 All tub il tuiids iiising undoi the Act of Much 
3, 1883 ( 22 Stat 500), as amended by the Act of May 17, 


’Sen Doc 263, op ett 
- ” Ihid 

>»C 433, 40 Slat BS4 Theie aic 300 tubal "lands ot puncipil hiM 
in trust by the United States m the Tieasuiv (Department ot the Tie is 
ui}. Combined butement ol Heeeipta and fflipendltaies Balancea, etc 


injG (44 Slat ICO), now included ui tbe fund ‘Indian 
Moik^, I’loftcds oi Lalioi,' sb.ill, on ind aflei July 1, 1'lIO, 
1)0 c 11 nod oil Iho books ot tbe Tieasuij Dcp.iitmeut in 
sip 11 lie .iccouiits joi the icspectiie tiibos, lud all such 
tiiiids -with icioiiul biliniLs excocdnig $j00 shill beai 
siiiipk iiitciost at tbe latc ot 4 pel centum pet annum 
iiom Tilly 1, 1030 

Sic 3 Tbe amount held m any tubal fimd account 
ubicli, in the ludgmcnl ot the SccieUiy ot tho Intciioi, is 
mil itiiuticd till (he piiiposc Joi ubich Ihe tuiid u is cic 
ited, shall be toicicd inlo Uii suiplus tniid of tbe Tieis 
mi , iiid so much llicicof is is found to be ncccss iiy loi 
siuli pill pose may at any timo Uiiieatlci be lesloicd to tbe 
uiomil on books of the Tieasuiy without ippiopiiabon 

bj Coiiteitss 

The i-cteiil to which tiiiids ubieli lie still cillcd “I M P L" 
aic suhjict to the sUtiitoiy limit itions ipiilic ible to tubal funds 
in the stiict si use is an lutueato pioblem upon which no opmion 
will be hcic veiiluiid “ 


ot the Undid '3tilcs tai Fistil Tin uicUrt Time '.0 1630, pp 117-427), 
ind 20b lulcicsl nicounts wliiih aie classihcd by tbe Tieaaur} ns geneial 
lunds (ibid pp 2bO-2bO) Tbe Dipnitiiiunl iiC the liilaini bleaks dnnn 
man\ at tbcpiinclpal fnnds into auboidiuite classiflcadons 
“ beo Ch ipt( 1 n sec 23A 


SECTION 11 ADMINISTRATIVE POWER— INDIVIDUAL LANDS 


Administiahye powoi ovei ludiudual Indiiii linds is of 
paiticulai impoi lance at flto points 

(а) Appiot il ot allotments, 

(б) Rele ISC' of rostiietious, 

(o) Piobato ot estates, 

(d) lasuauce ot tights of way, 

(e) Leasing 

A ilPPROVAL OF ALLOTMENTS 

The statutes ind tieaties which confei upon individual Indians 
lights to allotments iie elsewlicic discussed, is is the legisla 
Don goioining juiisdictiou otci suits foi allotmtuts " Withm 
the fabric ot lights and icmcdies thus defined theie is i ccituu 
scope ot admlnistiative diaciotioa ’* which is drsciibcd in i 
leceut luliug of the Solitatoi foi tho Iiiteiioi Depoitment in 
those teims " 

^ 4 ♦ The Secictaiy may foi good leason lefuso to 

appiove an aUotmeut selection, but he miy not cancel his 
appioval of an allotment oicept to collect eiioi oi to 
lelieve fiaud Ot Omneleus v Koucl (128 U S 430) 
(public land entiy) It is veiy doubtful wheUiei the Sec 


•“ See Ohaptei 11 sec 2 

™ See Chaptei 19 sec 2 

”* The Act of March 8, 188B, sec 8, 23 St it 840 (Coynoe and otheis) 
which authoii/cs the Secretary to deteimine nil diaputos and qneationa 
aiiBlng between Indians logaidmg their allotments exemplifies one of 
tbo many adnunutiabve powers over allotments The Supreme Couit 
in BySuTeeUilKm v Smith, 194 U S 401 (1004) said that if 
two Indiaus claim the some land, the allotment should he ‘made in 
favor of the one whose piionty of selection and residence and whose 
impiovements on tho land egnitably entitled such peison to the liwl 
(P 414) 

The Court in th case of La Boaue v Omtei States, 236 U S 02 
(191B) said 




to living Indians and that be so insUuct^ the 

iie-eis While not conclnwve, this construction given to 
in the comae ol its actual execution is entitled to gloat 
and ought not to he oveiruled without cogent — 


On the scope of discretion of tho Socretaiy of the Inteilor m allotting 
lands, see Oftaie, Jr , v United fiTtotes, 2B6 U S 1 (1921) 

» Op Sol , I D , M 28086, July IT, 1986 And seo Memo Sol, I D, 
Beptembei 17, 1984 


lot iiy would bo puvUegod to ictuin illotment selections to 
tubil owneiship -unplv on tho giound that the Wheelei- 
Iluwiid Act possibly foibids the Uust patenting ol such, 
bcicclious 


(2) Tthcie the Bociul uv has appiovod an allotment, the 
niiuistoual duty niisos to issue a patent tVith appioval 
his disiietiou is ended except, of course, for such recon- 
sideiition ot his appiotol as he miy find necossaiy (24 
L D 264) Suite only tbe loutine inattej o± issuing i 
patent lomams, the allottee alter his allotment is appioaed 
IS cunsideiGd as hating a vested light to tbo allotment as 
iguiist UiL Got ei ament Hiyinond Bom HiU (42 L D 
089 (1020)) (Of \\bero a certificate ot approval has 
issued as in the Fiio Ciulwed Tube i ises, Ballinffo 

Y Fiost (210 IJ S 240) , and where iigbt to a homestead 
IS iiiaohed, Staih. v Blunt (0 Wall 402) ) And then tbe 
lUoltec may hr mg mandamus to obtain the patent Seo 
Vnrlion v Fidioh-Vliisoliii liinihu Co (120 Minn 808, 
148 N W 28^ 200 (1014) ) Of lAino v Hot/hmi (244 
U S 174) Uvttc)iio)thv Vmted Btalts (112 U S CO) , 
Bmneyv Dolph (07 TJ S 03^ 660) 

(3) Wbeic an illotment baa not been approved, on tbe 
other hand, appi or aZ rnd the issuance ot a patent cannot 
bp comijelled by mandamus West v Uitohcooh, (205 U S 
80) , United States v Htfolitool (190 U 8 31fa) But it is 
iccogni/ed that an allottee acquues rights in land with 
some of Ihe incidents of ownership when the allottmg 
agents bate si't apiit allotments and he has made his 
selection Until that time an Indian ohgible for allotment 
h lb only a floating light which is personal to himsclt and 
(lies with him La Rogue y United Stales (230 U fcs 02) 
See Phdomme Simth (24 L D 323, 327) The ownei of an 
allotment selection, even befoie its appioval, has an mhei- 
itahle interest (United States v Chase (246 U S 89) , 
Bmilh Y Bonifet (lOa Fed 846) (CCA 9th, 1909) ) , 
which will he protected from the outside world (Smith 

Y Bomfo), supia), and which he con transfer withm 
lumta (Eenhel v UmtetL States, supia, United States 

Y Chase, supra) , and which is sufiiclent to contei on 
him tho privileges of State citraenship as granted to all 
“allottees" by the act ot 1887 (State v Bains, svpia) 
Moreover, where the Government has issued an erroneous 
patent for the allotment selections, the owner ol such 
selection will be protected m hia right against the 
adverso interests possessing the patent (Eu-7u-Ts6-Mil~ 
Km Y Smith (191 U 8 401) , Smith v BoMfet (182 
Fed 888 (O 0 Ole 1804), 166 Fed 846 (O 0 A 9th, 
1900)), and against the Goveimnent itself Conway v 
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Trin SCOPE or I'EDekal poweh (Akk indiw Arf urs 


I'jilUfl Shilt (1 1') I ul J(jn (( <’ N.l» I‘)II7I Iiitlicsi 

I nM s the ((Milts In dnwu tlx iiiiikiiiU tint a\1i(i( hi 
I ndiiii Ins (loui ill llnl is iikis-im iikI lliil lit i iii 
ill) III liniinii (iililldl Id Iniil md fuls In ill iiii tli)‘ 
iiKhI tliKiui^Ii (111 iK^hil (>i itiiM (iiidiK I lit iiiddii dllKiis 
llu tOlllK tMlI llKllnl luin 111 sIKll ll»ll( M III 11* 

llii (liiijiini lllll-^ ill iii)iiii(d (>1 liiiii 111 ui|iiii(s I 
niihl it,iiii''l III! (iiiMMiiiiiiiit till 111! iKilnliiiii (il lin 
mil iiid llu iii,lil i-- t(i lx (Utdiiniiid is id llu d ili il 
■'lioiild lini linn imlntid Piiiiin t Nui Alaiio (JVi 
I S “li7) l{innii'iiiil Him IfiH '■iilii i 

I'UltiKI Wlllll IIk II' 111 Id llu llldlllll Ilf II IS 1 lllld 1(1 
liiiiiiiK n ted lliidii),li Hr IK ..In I nl iiidilii iilluds (u it 
tiidi iiiinm d liillii Mlntiou iiiii nniil li is iiidii ileil lliiit 
till 1 Milt Id 111! illdtiiKiil Mdiilil lie (iiiisidi ud IN ilii idi 
nstnisd 1 Id 111 Ik I lllld till mull id ilitii it t id ('on 
..u.N /niihiir \ I iiihil Nfiih •, (17 Rid IJd) “its, jJl 

iC t V Mil, I'lJtil I 111 till IxiiiuiK ( nt Hu Snie 

tins igjjiidv il niidi I till 1(1 dl 1SS7 \Miidd Ii n i li id In ill 
( liiilt d( li mull ilidii d] llu tiuililii ilidiis (d llu i|igili( ini'- 
but 111 Hie Riiil III Ikiiii)) situ ilidii till i|UON|idii (d 1)11 ildK I 
Hulls iiisi sun I till I lulls eiildlliiu lit dll llu llldliui lit list 
IS 111 uli In s| dull (diuliisni (\idinn «il llu niidlki 
I ikUl to iIIdtiiKMil 'lIiiisIlK iidsit mil id I lie L< dl I fuIKiilii 
illdtUi <d]ii)Rls { M ji nidii s|i(in,,h til tiu (oikIiisuiii suk 
K istid 111 till Ijiiiiuiix (i|so It Ins ilsd lilt 11 siMuistid 
tint wluu (III ImUiii iiiissi s ts ill llie (|IUiIiIu itidiis III 
lilliiJjL, him 1(1 111 llldlllll 111 Hu Snietin In no loiittci 
iin discuiidii td nliisi <imn<i\ il Me Utah v jVoi/is, 
(77 N W it 3ilS<l ) 

111 uiliiu, Hiiit (111 Sniilin (d (lit Iiilnioi could dis,i pin oto 
illolnieiil SI lections on i loyn ihttn wliwii li id tulid to fxtliule 
ilselt liiiiii the \\ diilei Him ml Atl, llic Huliciloi of llio Dcpiit 
UK 111 id Intel 101 Slid ' I 


' the iitMicis (d .illdtmint seleclious Into ceitiiii 
iikhls 1 ( 1(1 iiiUiosls huh will ho inoUited iguiisi out 
side iiilciests Kid iiiois hv Oox 1 1 iiinoiil ifceiits I /iina 
Ntat<s\ Chaiii (2l'3TIHsn) //•!/ 1 ic 7V d/d /him Kimlh 
(I'll U S 401) Hiiillh \ IJoiiifo (KifiFctl S40 (' r A 
Mil, T)i<)) Cmiiinii\ I iiittil .s/cctcs (1l<> Tel 201, (’ G 
Nili l‘i07) 'Sul (hex (iidininlv hni no xtsUd light to 
iliiuiixiil 01 to ,i intuit 111 othd woids tliej ciniiot 
pien lit C'oiu,itss (loiu .iiimtliiit, then scintioii (Tjiiiihui 
x Uiiiful Htiit(s 17 Fed (2d) 71S, "21 ((’ (’ A 8lli, l')20)) 
1101 tom Hu Scfiitux to glint Iimiox.il llntx' ffiUh 
Lr»h (20" ir M SO) 

Decidndlx the niuw'ix itum of Iiuluxn liiitl in tiihal 
oxxiiPislmi XX hr 11 IS imiioi itixe is iii the Ft rctU sitna- 
tuiii, if It (111 In? mmuiilislinl xxunld uiiieii to he siifli 
cieu( lustilu itloii loi (he exeuisi oi the disciition ot the 
Seuelaiv to leluy' ii.iiiiixalto illotiiiuit sileitums Piei 
ecleiil IS not IX. Ill tide toi giiid inn htio since ciscs <li il 
iiiA xxitli the ilisi letioii (it (III H(( letux to lefiise appioxal 
to .illiituieiits haxe deilt oiilx xxithliis piixxu ax .ipplicil lo 
piiidciilii uiiplicitiuiis Un .illiituimt and ustilting fiimi 
loituii iltluKs ill (111 ijiplii itiim nowexei lu one ot 
these oases iTrxt v Uitdiiocl (20" U S3 8()),thc stixvird 
ship (d the LSinctlix oxei (lilial piopiKx x\ ts leniKiiiml 
IS 1 sdxiice lit iKixxei to leliist ill.itiiii ids immidiis to the 
tube The iKixx 11 XX (lllld seem it Ic ist is gnat xxhcii ap 
plied on I huge sc ill is lu .t single iiistaiui Atcouluialx’' 

I emit hide thut the Meeietiix is pi ivilegert lo disippioxu 
the Ft Peck selections miou the giounds of policy 
The Soliiiloi of the Dipaitinenl of the Intoiioi luq Imlhoi 
deseubecl the powei of (lie Seciit.ux ovci illotmeiit soledioiis 
li) i siihsequont opnium dealing xyilh (he Foit Peck Iiiihin lies 
oixatioii lie deolfiicd ** 


TVTieie nllotuient selections h ive heeii duly ninflc nndc'i 
autlioiitv of the Depaituient and pni'iiint to its oineinl 


■“Memo Sol r D Talx jr 

>" Op Hot I D II 30a->0, Mttj 11 lOTl In leachmg nls conclusion, 
the Soluitiii ajsiusstil nmou., otlui cases, thi folloxnnu UuifiU klatei 
X Povnp 204 IT S 440 (1(124) , lacwe x Pnitea States 1<H> 289 

(CCA 8, mit), ipp ensm United StatLiY heceu 24211 S T41 (1914) 

1940) ® ® 10b P 2d 870 (CCA 10. 


iiistnu turns md iii utouliiuc xxiLli <i couisl ot allot 
innil (111 llu lestix limn in uiv opuiioii it is piobible Hial 

I (oiiil xxoiild hold lint (hi .Sniclnx cannot dirline lo 
ippnixi piitiiiilii selections liei .insu ut l siilisccpieiit 
dniiu 111 lllld polKX Ills .intluiiitv lo disippioxe such 
silniioiis xiiiiilil h( liniiliil lo dis.ipgiioxiiit, paitinihil 

<l(((i(iiN nui (Mlilhd (oajipiox il liet iiise ot eiioi oi the 
iiulii.il)ilitx ot the ipplu ml oi ulliei siuh ii.isoii I base 
iiix (ipinuin on Ilio iul lint xxluii m iilhciil illoiuieiit. 
-eln Hon Ins Ik til diilx lu idt in ui mil iiu e xxitli Hu l.ixxs 
.111(1 i(giihiHiiii'' it till Him (d lilt silictiiiii, 111 oidunix 
(iinimst inns llu sileitoi icqiiiiis .i ceilain piopiity in 
liiist 111 till lllld iiiil I iMht to Hie ptiluHon Id Ins liHc 
xxliii h KJiiil xxillpiolnl 

Vn Iiidnii eligible tin illotiuenl xxho has iml pioiioily 
('hill'd III lilolmonl imdii Ihe iiistiiu tiuiis ot llu Iiitmoi 
III (1 1 1 tiiieid h.is oiilx i lloat nig 111,1 It loan xlloHiu id xvhich 
n md inliiiii ihle iiiil xxhich gixes hmi no xcslcil iiilciest 
in mx I mil Ln Ifitiiiit \ (Uvlul Slnlis 24‘1 U is ii!i, 

II oiidliiiii/\ I lutid 170 Fed 102, G C A Mb, 100<) 

Ath I 1)101111 Niliiluiniil 111 illolmiiit, hnxvLxi'i, m Indian 
Ins liiiii lllld to luxe lu iiidixulnd iiileiest lu the l.iiitl 
Xtilli Hi IIIX Id Ihe tnculciUs ot nidixuhiil oxxiiiiship Uis 
inlciisl Is iiilKiit dill ti iiislti ililt xvillun hunts, mil ilc 
suxiiig ot noliilioii igiinst iclxi 1 sL cl urns b\ thud iJti 
son* I mitd s x {'Jiitsf 247 U S SO, Hmkcl x 
f mild Halts 217 U S H , //i/ F h 7N( \[il Kin \ Huith 
I'H r S 401 hoiiifo X hniith, IhOhul 84b, C 0 A Qtli, 
lOo't SCI 75 X 1) 20", It 10) 

The txses iHloii the lulciioi Dep.iilmuit inrt hetoie 
Ihi cimits x.\liKli aii> id most tontt'iii lu this piohltm aie 
the I ISIS (k I bug XX ilh thi piidci tion id in lUotnicnt seloc,- 
lioii igiiiisl idxiisi ailiiin bx llu Hoxuiimiiil, iithei lij 
OoiMioss in lix Hu IXciiitixe 'I'ht, Ptp.iiluii iit has t.iki'ii 
Hie xiexy Hi it «ts ot Gongitss hmitnig dlolnitut iigliH. lU 
“niulispostil of tiihil 1 uuls do not ipply In illotmcnt 
y lett ions tx I'll (hmiph Ihtx hixi not liieu appiuxcd Fott 
Pul and Lnionipahi/x Allotniritt<,,')8 1 D 'iSS, Kaijitioiid 
lUiii Hill, 72 L I) (iSO 111 llu sc decisions il wis held tUit 
the lilinn mil lecoiilnig id an illotiuLiit silicHon srgie 
gift's the lllld fiom iitlui disposil, xxithdi iws tin line! 
tiiiin the m i s id li iliil hinds, md i le lies m the Indian an 
iiuUxiilual piopeitj light 

• t jndifi.d di'tf iimn.ifum of xxhtihii oi not an 
.illotuiinl scUition mints piotiiTion agiinst adveise gov 
eiiiniuital lUiou inxoixos i xxcighuu' of the euinties m the 
light «d Hu intent ot t'ougiess iiid Hie histon id itlnunis 

II itixe action 111 the PUiu Spinigs cast the icl coutem 
pitted tint no illotiniiils should Ik.' made niilil the Sicio 
( uj ot the liilciioi XX IS sitished of Ihcii ulxisihditj No 
allotment xyoii in fact in ide .iiiil tlu Scciotuy xvas clo uly 
not satistud ot then mix is,ibihty It i comt attempted to 
tiiiu' Hu icuigmUoii .md compit tioii ot (eiilatixo selections. 

III Hu held, U xvimld eiicioicli upon o\ecntive discietion 
III the 1‘itiini iiul htuif c ises, hovxevu, xylmtevoi disete 
(ion li Id been gix eii to the Emt nlix < .is to (he .tdx is ibilitx 
111 allotiiients h id luoii exeitiscd anti i timiso of illotmeut 
luitl been estililishod 111610.1X101, mdixiilo.il Dllotraent 
selections xvtic .ippiiixcd OI dis ippioxert attoiding lo then 
iiuIixidxiH monts In this sHiiatuiii a comt conld piopeily 
puxL'nt, IS 111 .ilmse of discietioii, the f.iihue to .ippioxe 
ill ludixldnal allotment selertion, not liecauso of its own 
dements, but hocnusc of e\tidiieons policies 

B RELEASE OF RESTRICTIONS 

roiliaps the most impoitanl poxxei xestod ui administiatiye 
officials with iispect to allotted land is the powei to pas'} upon 
Iht .ihendtioii of sucJi huids We h ixe elsowheie noted the ngid 
lestiietioiis placed upon the alien, ilum ot tiib.il lands fiom e uly 
limes " Allotments tuned the iibvions, 1 lek that the lind given 
to the mdmdini allottee xxoiiId lie speedily alienated ^ Aeeoid 
ingly lestui lions of xaiioiis Icmtls wtic imposed upon aUotments 
foi the puipose of coiiUollhig ahniatiou Such 1 estiletions weie 


" a«i Chnplex IB 'jee 18 
See Chaptsr H, aec 1 
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unljiidiid III \.iiimis lu itiis ind '-lilutis " llitit iii(ii*d(d Hit 
(.intM il Mlolimut AU 

VI |]ii iiU'-iiil (imp II til J( lions lUMiii iIkii iliiMi (d illoliiKiits 
lie 111 gnui, il 111 two Iv I lids n> Hit tiiist iitileiil ’ iiid (J) Uii 
‘iisliiilpil l(ie’’ 

(] ) I'lidi'i IJii OeiiPi il Vlloliiiiiil- V(l iiid II I 111 d iii'isl 1(11111, ' 
till' iJliillLi icKiM's whit It lalUd .1 “fnisl patpiit*, llii lliioiv 
Iipiiit, 111 i1 llii nmlid St lilt 11 l.iiiit 11 n il tiHi to (lu liiid Alim 
<1(1011 111 (hi hud, IliLioloii iciiiim t iilhiM ibt* loiisiid ui Hu 
tTiiilpil SI lilt to Hip .Hu ii itioii in is i lueicqnititi lu i t Hid 
(OllMJ HILL Hit ISSUlllLL 111 l ilPlllteUL lO (111 HllllllU 
SpiIiuh " 111 the Hi'iii'i il Allotment Ail *' iiiotidtil (lull H (hp 
L\liii iliiiii 111 _>") -jf IIS the fins! sliiiiilrt tcimiii i»‘ iiid i lu pHtiit 
should liL istiiLd'*“ The Pies'diiU, howoioi, w is t,iMU distit 
(iiinin lulhoiit-s (ii evtpiid Hus iR'iiiid, ‘ and lu Hu Ait of Mn 
8, 1906, “till SiiiP(,in ot (he Iiilmoi u is {.niii imwii (« issiii 
n pattiil 111 111 siiiiiile ‘wlieiioMi he siuill lu sUitlud (hit <iiu 
liidi 111 illiiltiL IS (iimiii tout nid t<iiiilili id uniuuiiit; liis oi hti 
Ildus” ITiii.ilM, Hu Ad ill Time 21, lOlO lutUiiiuca Hie 
Soli el m to si'll liiist iiatoiitert 1 iiids in hen ship st Hus 
Tht Act 111 Miy 8, 1000, did not in ttiius ii*iiiiiie the touseiit 
(if the Induiii alloHtc as a tiiiiditum to tht issuuut of a paUnt 
111 tot simple lu tht Setiot iiv ot Hie lutoiioi Undii i dolibpi ilo 
policj 111 hisleiiini? the “eiiuiu iiiatioii" ot the Inch in iiiaiu fee 
patents wcio issvii'd without Jnihin applitidon uirt iien <uoi 
Indian piotpsi ■' M<iu^ nais htti Hie (onils luld tint the 
Alt ot Jill S, lOOti, had not Ixtn pioiieilv (onsinud, thil no 
patent could piopptly istiie puiii to Hit expiiiilum ot the liiist 
piiiod without the (oiiseiH ot (hi Indian, ind Hi i( I i\ts pud tu 
the Indiins niiim lands thus pileatid wiHioiil Indian toiisint 
luifcht be Ktiueied “ In (hi tise ot i^mUd Stuhs \ UUtni 
Coiniti/, V (liJi , " the <omt detlaiod, ith i iL‘Mtwiii„ luuntiims 
anlhuiilics 

O'he Ihultd Stiles us tuistee luav not liuiud<ilL the tinst 
wiHiiint the (uiisenl ot the allotUts and the Vti ot May S, 
l<i)0, on whiili defond<uits lolv must haie so intended, 
U 8 1 Belli null Ooiinlii, Idaho, 0 On , 200 T (OS (P 
100 ) 

Oon^iess Ins taken cogm/ mte of the euoi imolved m the 
assiiniplioii lu the liiteiioi Bopditmout ot luiwei to issw let 

"Thus foi ivimulo iitide 0 of tht Tiiatv of StiUmlur TO 1854, 
with 1hi IhippewaH 1(1 Stat 1109 1110 luthoimfl thi I’lcsidont to 
impost iistiiilioim upon ullottid lanils In htati l Camplnll 20S P S 
827 (1008), It wis held that Uii'sL lestuclion"! toieiid tht disposition of 
timlii 1 

■“See Chaptei 11, sec 1 

*-Set Chaptu 11 sec 1 -llso see Cliiptci 4 mc 11 
*• Atl ol Pthiust} 8 1887, 24 btit 088 189 amindid, Act of Much 3 
1001 i-ec 9 11 fit It 1038 1085, 26 U S C .48 

«lo Iht iffect (hat upon (lit espiiation ot the trust ptimd there then 
1 eni ilns nothiiis to be doni but the pnitly miuisti iial dutj ol cisting tin 
legil titli on till. peiBon oi pel sons to whom suih title belongs see Op 
Sol I n M 5J79, luly 14 1021 , Op bol I D M 5702 AprO 27, 1022 
But 0 / 80 L D 258 (1900) 

•» Vtt ot Tune 21 1901), .4 Stnt 328 820, 26 O 8 t 391 In Uiiidd 
Slatfi ^ Jaclt‘, 011 , 2t0 U S 188 (1010) the bupiemt Couit held thil 
piesidentiul powei undci this pioyimon fctended to Indlm public domain 
bomcsti <ids 

It has bean hdd that when the tnist peiioil has etpued it cinnot be la 
imposidm the guise ol an ‘i vtcnaion” without expiess stilutoiy luthoiity 
Reynolds V f/iilftil fi/efts 252 Fod 05 (C C V 3 1013) iiMl sub niim 
UnMfd Stalls 1 JleynoUi 250 H B 104 tlOlO) on laothei giouna,Op 
Sol I D H 27039, Apia 0, 1935 Of ircOutdyv Vnvliil Stales, 249V B 
203 (1918) Foi an etumpli of snth a statute sec Act of Febiuaty 20, 
1927 44 Stnl 1247 26 TJ S C 352 
84 Btat 182, 28 D S C 849 

-('Sec 1, 38 Stat 855, amended Act ot March 8 , 1028 48 Btrt Ifll, 
amended, Act of Vpnl 80, 1934, 48 Slat 647, 28 U B C 872 
“ Set Chsptoi 2, sec filO 
•“See Chiptei 18, sec 8 B 
fi* 24 F Bnpp 309 (D C B D Wash 1988) 


pill Ids wiHioui fiiili iiiimiMiit and lias aiHhiiii/i il ipiiiniiiuitions 
III i(]ii, III Indi.His I IMS paid un siii li I mils <iiii1 (n iipii to 
ii.iinfi iiiHiiiiHii |iid.,iii( lUs (ihlaiiud III t iMH ol Iiiili ins ])cImiiii 
III h 1 1 X 1 s ‘ 

'flu htiitlais's aiilliiiiiti to sill tiiist iiiliiHt'il 1 mils w is it 
MiJvid, istipt till sHis to Iiuliiii (ulus iiiH i\(li lilt's ol land 
ul (ipnl I Hill >u SI I tioii 4 ol IJii Allot IniiL IS l‘)li on Hiosi' 
i(sii\ Hioiis to wliuh Hi it s| iiuli applu's Tlu Sisiitiii ot Hiu 
iiHiiiiii liiintMl still bis powii to is 111' a (ii pitmt to till' 
holik'i ol I /Ills! pHtiil III idi.iiiii' 111 till tXpiiHioll ot Hit 21 
ten iM iioil It hast wluii Hu allollLi in iki'- ipplif aliuii Hiii - 
loi Siitioii _• ot Hu sum III I'Xti'iidi'd tin' tiust piiiiid “niitil 
otiiiinisi (liKctcd 111 ( 011,1 tss 

A sitonil loiiii oi iisliittion upon Hu Hu'iiibilits ot Hint 
iiiLiits iiuulirs Hu liulHup, ol i li't, H tti' lu Hu iIloHi'i' niidti 
1 ilud wliuli pH Mills aliiiiHion wiHioiii Hu' toiisiut ol somi' 
iiimiiusl' Him olliui, iisiiHh Hu .Suiiliit ot Ibi' liitiiioi 
fjiuli tiiiiiu' toi Hist iiiti, is pioMdid lu \ iiums st itutos ilciilnit 
with tllolimuts luiimr. Hit 1>im CiMli/id Tnlios ‘ The ii 
iliiisituiii 111 1 Hid lu tidti il Hithoiilu's foi iiidnuJn.il hull ms 
li isfiupiLiilh Jitm lUetk'd b\ iiit ms iit tbisu iistutltd dtids ' 
Sttlioii iol the Vet ol Turn is lOU " ostinds Ilii' ptiiod ol such 
H'sUiitioiis iiidiliiittLlt until t'liiupcss slnlJ olhtiwise pioiidc, 
but dois not ptolubit Hie loiimii it urn ol siuli poiod lu niutn.il 
aL.utiui-'iil btlwtt'ii Hit' Iiidi in and tbi ippiopii.ilt idmiiiisti i- 
liM iitliiiil Vlu'iiHioii ol alliitiiicuts III Id in lie siiiipli suliioct 
to H shut lolls on iliuiatiim in.u lu iiithoii/id b\ thi Swictaiy 
ol Hu Inliiioi, piioi to Hu i \pii itiiiii ol tlie st Hilton iit'uiul, 
utidii (lu Alt ot Miuli 1, I'KIT Issiniitt iil i ‘ttilihi Ho of 
ti.iiipitcnn ’ piioi to Hu (‘'pualioii ol Hu st iluloiy iitnod is 
luHiiiiiAd lu Hu Alt ol Juno 2“i, T)J() Vs in the t ist ol tiust 


' \( I ot liiiu 11 19 1(1 I Pull No 599— 7(ilh t out ) Stt foi s liistniv 
ol (Ills iiiimiims I'tiiai lull nt il iinitpif tidou snil its lonsniuintes hi the 
(Kill of I isaliun IX I.fp( No 6b9, 7t.lh Cong, 1st siss (19(9) 

IS St It 9s4 23 U S ( i(il 

•Hu poni'i dijigatid to tlic Sicietnj of tht Intcrloi to ippiove 
Hip Uuinlion of itsUitlod piopiih tinnot rfeueniUv I>e trauslmid or 
deligiltd lo onj olhei goicinmcntil itcnc} Op bol 1 I) M 25258, 
rum 20 I92<) Initiil IslafUb i IVataslie 102 F 2d 128 tC C A 10 
1019) 

' Si t ( haptti 23 set 8 V 

Thi Sittitaiy ol the Iiituioi mu-v impos iistiictions on liiid pui 
ebastd bt bini (oi in ludiin Jiom ii stinted moiiii XoiHid btotcs v 
hum II 8F 2d 5fit H C A 3 1'125) tut dcii 270 11 S i>44 (1026) 
discussMl in 19 Uui 1< K 730 (lOJI.) (nioiitj (.aid undti Kise ol 
alloUid lauds) The uuileilMiig tluoiy is tint tlu BitutaiJ s contiul 
oSLi thi limits embincLS (Ui (lowoi (o iiup'rt them in liud subject to 
tlw condition uMinst alienation A biimln throiy is advancid to lus 
nfj the powei of till Seciituy to itstiiot lauds puichiised with money 
pud fill allotted hinds Bit Siindiiland v Umlrd Btala,, 200 U S 
220 (1921) ( money paid foi illotted lands) 

On (he piohlim ol ligation misiil tluiihy see Chapter 13 tec 8D 
• 4S btat 981 25 TJ b C 462 

- 34 btat ion 3013 25 U S C 405 On tht tflictive date ol 
Stmotaiial appiot a of a deed nee 61 I V 412 (10.1) 

"Stt 1, .0 3lil( bSB 2BU S C 372 
The Citciilt Couil ot Appcils in Aa pnifc Pcio, 90 h 26 2b (C C A 7 
1913) tut den oOO U b 04) (1930), in holding Ihit thi leeuanct ol a 
leiUhLito ol coiiipi tenet nndti the Alt of Tune 26, 1010, .0 btat 855 
dots not satistj the rtauuement foi tUi issuing of a patent in fte suuplt 
eaid 


le and i\prcssi 




Sicietaiy of tlie Inkiioi Is authoiK'i d 

a ctitihcnte of coiuptlenty lo nny Indian ( oi in esac ot 
Ills dialU lo Ins hnis”) to whom patent in Ice contJ^ng le 
stilctmns on nlunilion has bun oi mny be Issued A“d wiin. 
ceitlficite "diall haie the effect ot lemovmg the leetilctlone o 
ilienilion lontoined in such pitent ’ Slnte tlu e, 
j.,. „ xcetiii'tid patent u 


ln*the condition of one who hia leceued v pvttnt m fet simple 

— law Ol UeatV • * ’ binas Com-"" - 

it the beaetoiv of the Inttiioi slioald JV 


nioyldtd 
that a. tl 


it Tllottei woh competent and capabh of ninnaguiK his 
own auans IS 0 condition piccedent to the tssuincc of pitjsnt in 
lee simpit it would sei»m to lie doint, violenre to legislative Inb ill 
loi thl'i foiut to siihhtitutp i certifitate ot tompel:i net loi both 



no 


THE SCOPE OF FEDERAIi POWER OVER INDIVN AFFAIRS 


liitiritotl luids, liowcMi, (liG oL Iho SiticUn tn iKinut 

alien ition n. ttiiiiiu.ilccl iMlh hmulI In Inbcs unei«l bj 
SLttion t o£ tlu V(t nl luiii' IS I'lU ' 

Wo lii\P cKcwU(U iwUil how till Fulotil C.iiicnmii'ut, 
tliiouiih till' liM'iiKi (it its iilo powui oMi the iliiiiatioii ot 
tnli.ll 1 iiul, Mill ihle to imiMi'a.' ’i iiioiis coiidition'j oyuu tin. ii i 
oi “tiihil timds” (toiiMd thcidiom In llii ''imt wi>, the 
jioiMi of nlnnnisti ili\i nfliiiils to iiJiiioic oi \olotho ihcuitioii 
1)1 allotiiiiiiN Ins hi in usnl to miiiosi i iiiniis umilitious niion 
tlienuniu'i mil turns ol siuli iliuutioii autlupim thi ihspositioii 
of tlio inilnidiul luili in nioiiiis iloineil tliLiclioni 

C PROBATE OF ESTATES 

(1) Jiiti sidle Siif (f S'lio)!— Tlip Sou I tin ot thp IntLXini is 
ipsttil \nth St iltitmv iiowii to fli’liiiunu' hens in lubcntuice 
piocfccliiins lit! ( tiiiR II stiictcil lUottiil 1 mils milothti lestiiclocl 
piolu itv ' ol an Inili lu to whom in allolmenl ol 1 uiil li is hotn 
iii.icln (pMi'pt ludi.ms of the Fim, Cfuh/Pil Tubes ind the Osige 
N.itionl The Seciel uv m n issue patmls ni fee to hens whom 
he deems “competint to min ige then own ilfiiis’ " m r isis ot 
allottees dj int lutcsIAto , may sell land m heiibhip statub , oi m ly 
p 11 tit Ion it, if hi hndb tint p.ii titioniiig would he foi Ihe bincht 
of the hens md sell the poitionb of the lutompctint litub “ 


the di ti iminr 
issuinif the p 
thi foiifioini. 


II ot imiitxtuicv and Uir tm\l iml esstnlial sot ot 
it III til simpli 'iiirt apiciil loite is idded to 
ie( till issuimi o' a pi tint in tii sioi|)]i 1)1 tbi 

, nimrtiiloi ’ 

loiiipctint and 


s ms'sitisiied tiilif ijiiist 

.It miiiiMHE his own aOiuis 

(P 84) 

Sot also the irt of May S 1000 14 Stat 1^2, 18 L D 427 (1010) 
For a diBtuasion of Inciunpotency see Chapter 8 bcc 8 

-»48 Stat OSl, 089 25 D B C 4(V4 

«» See Chaptu 1, set 1D(2) Chaptei 3, sec 3B(2) , Chxplei 12, sec 

1 ( haptet n stc 21V 

"^Uiiitci Flutes V Blown, 8 P 2d 6o4 (C C V 8 1*129), cut dm 
270 U 8 1)44 (1020) , Sundiilanil ^ Umti a States 200 F S 221) (1024) 

■* On iiiheiltanco of leol pioperty see Chapter 11, see 0 On inhor 
itanct ot personal propirtj see Chaptei 10 sic 10 

Thr powei to deteiniuii. the Inhentanic of allotted lands was Infilled 
from SI Ltinn 6 of Ihe General VUotmont Act ot Fohiuaiy 8 1887 24 
Stat 3S8 ISO wlilih imposid ui)oii (he Secretauy the duty to conviy a 
fee pitiTit to the heirs of i diciuSed allottie 

The Alt of Ausust 11 1804 28 Stat 280 w is construed as lonfirima 
powei to dQtoiniiDQ htiig upon the fcdii il oonrta Sir UaHouin v Com 
mono 288 TJ P 600 (1810) , sei also HxKay v Kalyton 204 0 S 418 
468 (1807) This act was amended by the Act of February 0, 1901, aec 

2 81 St it 760 26 0 S C 846 &ec 7 ol Uic Act of May 27, 1802, 82 
Stat 2>6 273, aiitborlzed the Seeiitaiy to appiove ti msfoi of lestiicted 
sllotted lands by the hens of aiitli lands This statuti \ia, constiuid 
irdlen V Uoigan 288 Fed 418 (D C E D WaBh 1022) as gi-nuK the 
Becrctnrj of the Interior 8nnl authoilty to determine ' 

6ee niBO Br/on V UrDonaM 240 0 S 227 (1018) 

The Act ol Jfay 28 1808, aec 1 S~ Stnt 444, CTpieasly authoilaed the 
Run t u y to dotcimlnc the hciis of reatilctcd lands cxcipt In OUiboma, 
Minnesota and South Dakota Tina was amended by the Art ol Tnne 
26 1810 J6 bill 868 amended Act of hlnich 3 1928 45 Slut 161 
Act of April 30, 1934 48 &tnt 047 26 U S C 872 interpicted In 40 
L D 120 (1010) (upheld oa constitution il in HaUowell r Ooinmoni, 
239 0 a 600 (1010) ) 

The Act of August 1, 1911, sec 1 38 Stat 682, 686, 26 0 S C 3T4, 
empoweied (ho Sioretniy to compel the attend ince of witnesses in piohale 
biaringa The Piobate Hegolattona aic evpiessly made inipplicible to 
tilbee oiganired undoi the Wheelei Howard Act Insofai as they conflict 
with tilhol lonahlutions and chailera 28 C F B 81 02 

" Act of June 26, 1010, 86 Stat 856 amended Act of March 8 1828, 
46 btat 101 Act of VpiU 30, 1834, 48 Stat 647, 26 0 B C 872, 
nterpieted In 40 L D 120 (1010) 

“Tht powii to effect a pnitltlon or sale of inheiited Indian land __ 
lonferred on the Soerehuy by tie Act of June 26, 1010, sec 1, 80 Stat 866, 
as nmonded Act of March S. 1928, 46 Stat Ifll , and Act of Apifl 30, 
1834 48 fitat 047 25 0 8 C 872 , and Act of May 18, 1918, see 1, 
so Stat 123, 127, 26 0 S C 878 The fact that one or more of the hens is 
white does not affect the Secretary’s power to aall oi partition their land 
for alj the hmrs Reod t Olmtoii, 28 Okla 610, lOl Pac 1066 (1908) 


Tho Rouilaiy is, in Ronoial, not bnuuil by deciee oi decision 
of 111) roiuL 111 iiihciitiiiic pioiccdiugs affecting lestilctod al 
lolti d 1 inds “ 

The dell imiintion by the Sucietiiy of the hiiib of Indians is 
“hull mil loiiclnsiiD” Ui the compiiatiiely fiw instances in 
which Ins dciisioii has been ntlacked the couils hnyc lefused to 
look l)ehni(l his tlclcmm ilion “ 

III Jfi d flan A V TT ilhni ” tho Oomt ol Appeals of the Diatuct 
ol Colunibia held thit uiidci the piovisions ot the Act of June 
J*5, 1*110, the beci el uy's e\eicibe ot powei is not subiecl to loview 
hi Ihi i nulls in the ahsouce ot liand oi 8 showing of a want of 
iniisdicliim, lull that lonsociuently his decision lospecliiig the 
distiihntioii ot illotUd lands ot in Indiiii dying hefoie the Issu- 
iiui ot a patent in fee wis not icMCwalilc by the eouit 
III mhiig Ihil the powei ol the Biciit.iiy to diteimine the 
ilcsiiiit of luids cxloiids to 1 iiids puicliisiil with Indian tiust 
iunds, Cl on tliou„U thiw ivoic uiiiistiictcil piioi to the pmehase, 
Ihe Sohciloi 1)1 the Deimtincnt of the Inlciioi i.iid ** 

II IS tie lily within the powei of the Secietaiy of the 
Inteiioi to attach conditions to s des of Indian illottecl 
1 mils bicmse suih powei is cMi'essly confined m .lets 
.luthoiiaing such silcs , thit is, they me to be luido subject 
to his ippio) il mil on sucli teims and conditions and 
uiidei such legnlitions as he miy picscube It was held 
in Ihe c.ise ot Vmtrd Stutisv Thw slon County, Nelnagha, 
cl III (143 Fed 267), th it the piocoeds of s.iles of illotted 
lands no held in tiust foi the sime pin poses as wcie the 
lauds, tliAt no cbingi ol toim ot piopeity divosts it of the 
tiust , mil that the substitute tabes the imhno of the oiigi 
ml And stands chnigod with the same tiust S'lom this 
situation cuosfc the piaetiee of inseitiug m deeds of eon- 
sejanco coyeinig piopeity puichiseil foi nn Indian with 
tiust tunds the nonalien ition clause lefuiied to, which is 
ineiely a continuation over the new piopeity of the tiust 
decliiedtoi the old oi oiiginil piopeity Foi s.tnction of 
fhispiactici see Id Ops A A G, 100, Taikson v Thorny 
son et al (80 Pao, 464) , And Book i Moumoy Live-Block 
and Real Rotati Co (66 Fed 30) 

It thus being estAblished th.it lauds puichAsed with tiust 
funds continue utidti the tiust us oiiglnally doclnied and 
Ih it powei ojusls to inset t in deeds coyeilng such lands a 
condition agninst alienation nnd incumbtnnce, it follows 
thit upon the death of an Indian foi whom the property Is 
held in tiust his heus are to Ik* cletei mined by the Depart- 
niint the same as m the case of the oiigiual piopeity fiom 
Ihe sale ot which tlio pinch ISC funds lie doiiwed Appai- 
oiilly no ((ucstiun is laised as to the .luthoiity ot the 
Depiitmcnt to deteiimne the descent of piopeity pur- 
chised with tiust funds denied fiom the sale of lands pre- 
Tiously held in tiust oi le&tiictpd The question anb- 
mitted has lefeienco to lands that weie umestiieted piioi 
to puichase The thcoiy on which the Depai tment and the 
comts have pioceeded in thte matter is that pioperty pur- 
chased with tiust funds becomes Impiessed with tho tiust 
natuie of the puichaso money lu this view it can make 
no difteience whethoi the pnrehd'-ed lands aie lestricted 
Ol uniestncted , the authoilty to deteimine heus is coex- 
istent with the pontimiation of the tiubt By the net of 
Tune 25, 1910 (36 Stat R66), Gougiess confeiied exclusive 
juiisdiclion upon the Becietniy ol the Inlerioi to deter- 
mine the hen s of deceased Indian aUoltees, and this power 
extends not only to piopeity held in tiust but also to piop- 
01 ly on which lestiicted fee patents hare issued, under 
legislation piovidmg foi "deteimiuing the heirt of deceased 
Indian allottees having any light, lifile, oi inteiest, in any 


■ 42 0 D 408 (1018) 

'"fun irom V wnite TaS, 270 0 8 248 (1026) , of Ntmroi T 
Janit) on, 24 F 2a 013 (App D C 1028) 

"*39 F 2d 298 (App D c l')80) 

Othci decisiona of tho Seoretai y have also been held outside of the scope 
of jndioial review, auch as hi& deteiminatlou of whether an Indian and 
Ida land ware undm fedeial conbol Lane v Umted Btates em rel 
moladtot wild Tieiault, 241 0 S 201 (1016) 

*49 0 D 414 (1928) 
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Oust 01 lestiiLfPfl lUolmont, undoi logiilitiuiis iiksciiIksI 
1 )V llip Soci p(ii V ol (liP IntPi 101 ” (TTnitrd Stata v lioiol- 
iHff etal,2^V S 484 ) (Pd 415-410 ) 

(2) — Piioi to 30JO ui Jmliin illoltce could not by will 

diijsc Ins lostiictud 1 md 

Section 2 ot tlie Acl ol Juiio 2", I'llO,*-' ns imoiidid by tin* Act 
of Fobiuaiy 14, lOlS,-" pioiidPs loi llu btejnest ol lestiiclcd 
tiiuds by will, in iccoidince with lulcs iiicsciilicd bi Ibu Sec 
letaiy of the Intciini, and llie dense of illolinenls "inioi lo llie 
evpii ition ol the liust peiiod nnd befoic Ihe issne of i too simple 
pnlcnt ,” but in oidei lo be ^ ilid, the will iinist be ippioied by 
the Secielan citliei biloieot iftci the Ustaloi s de itb 
If, Xoi some leisen, the will should nol be oppioitd by Ihc 
Secietnv, the pioimly desicnds to those -viho me loniid by him 
to be hens uiidi i the liys ot the st ite yyhoic it is loeited 
Deith of the le st itoi md ipinen il ni the u ill eloi s not ie>le iso Iho 
piopoity fioJii the tills! The See le tin liny piy the meiucys 
to the li e it GPS cilhei m whole oi iii pmt tioin lime to lime is he 
miy deem adiisoble, oi use' it loi thou henefit ’ 

The decision in JiluiuU v Cm dm '■ holds tbit it tUc will is 
ippioieel by the Secielny ol the Intciioi md sueli appioinl le 
mains uiicmcellrd by him, the state law ot descent and distiihn 
tioii does not apply and the state law cannot cemtiol as to the 
poilions the will coincya oi ns lo tho objeets of the teslaloi’s 
bounty 

D ISSUANCE OP RIGHTS-OP WAY^- 

Many statutes hat o gi ante d the Sicte'tan ol the Tutoiioi a in 
ous duties and poweis in leg iid to lights ot way thiough Iiidnu 
lands The Act of Much J, 1001,'” authoiwod the Beciel uy to 
giant peiinissiou to the piopei sUite oi local autboiity £oi the 
cslnhlishnient of public highways thiough any Indi in losoiintion 
or thieiugh lesciieleHl Ineliiu lauds ayhich had been allotted in 
spveifiltj to any indniduil Indian undei any law oi tieatj 
The Act of Match 2, 1800,*” anthoii/od the Secielaiy to giant 
lights of-way for lailwny, telegiaph, and telephone Imes, and 
town-site sinuous * It was loqmied that tho Sccietaiy appioie 
the sniioys and maps of the hue of lontc of the i iilioad and 


a® 88 Stat 886, interpietcfl m 40 L D 120 (1011) 40 L D 2X2 
(1011), anil 48 L D 466 (1022) 
n»87 Stat 678 

»n To faeulilale the adlndieaiUon ot heirship Indians over the age of 21 
may dispose of rpstiicted pioporty bv will but the appioi il of the Secip 
tory of the will Is nei»ssaiy before it is legarded as a lobd testamentary 
act The final appiovol of the will is not given nntU after the death of 
the decedent 26 C F B 81 64, 81 66 Fiior to the death of the nuUtei 
the Secretary only passes on the foim of tbs will Before and aftci 
the deatli of the testator the authoiity of the Beorolaiy ot the Inleiior 
IB limited to the approval or dieappioval of an Indian will, and he laiikB 
anthoilty to change ib> provisions Act of Jnne 26 1910, 36 Stat 8C6, 
amended Act of Febremy 14, 1918, 87 Stat 078 On Seaotaiy & powei 
to gremt a rchoaitng, see Iftmiod v Jandron, 24 F 2d 613 (App D C 
1928) 

“Act of June 26, 1910, as amended by Act of Fobiuaiy 14, 1018, 87 
Stat 678 

See Btanaet y Oordm 266 U S 819 (1921) 

•wjWel 

*>* On regnlations idating to nghls of way over Inehan lauds, see 2B 

0 F B , pt 266 On regulations lelBting to the constmclion and mam 
tenance of roads on Indian lands se e 26 C F E , pt 261 On ri'gnlations 

1 elating to estahbsbinent of roadless and wild areas on Indian leserva 
turns, see 26 C F B , pt 281 

Sec 4, 81 Stat 1068, 1084, 26 U S C 811 For a statute lagmiing 
stale authoritlei laying out roads across lestricted Indian lands to eecuie 
consent of superintendent, see Act of Maich 4, 1916, 88 Stat 1188 
•"Sec 1, 80 Stat 890, as amended by Act of Fehiuaiy 28, 1802, see 

28, 82 Stat 43, 60, Act of Jnne 26, 1910, sec 16, 86 Stat 866, 869, 26 

TJ S C 812 

v»Tbo Seinetary bad also been given many powers and duties by 
numerous acts gianttng rights of way throngli Indian temtory to speesflc 
railways Bee e a. Act of Maich 2, 1887, 24 Stat 446 


(iiif luiiiiHiis itiDii III iiiiili tu cirli iiccupiut ui .illuttce loi fill 
piuiii'iU 1 ikt'ii Ol chiiuige' elnnc lo liis 1 mil, chiim, oi iminovc' 
mciit, by ii'i nil III llii (emsliuehiiii iil sue li iiilio,itl-“ lii tbe 
ilisiiiii'iil iiiiie ebb scdUiooiit with iii\ such oe cup lut oi allot 
Ice', (lie> Been Illy w is cinpeiyi le el (ii iiiiioiiit thicc eliainteii'slcel 
1 efci CIS 1(1 clot e'liiinii the eompoiisltioii •“ An iggiieved paity 
w IS pciiuilli'cl jiiiliei.il leyiew The Sc'cii'l iij w is .ilsii au 
Ihoii/eel lo gi ml i iighi ol w u m Iho iinluic of in e’aainie'iit 
ten till 1 ciiisli III lion ol tclipliDiic inel Iclc'i,' iph line's, to ic 
iiniii l.eiiels leu u'seiyoiis eii luiiteii.ll toi lailioacls .iiiel lights 
ot yy ly ten pipe' hue s ‘ 

The iieecssily loi the eonsLiit oi tho Seeietaiy his oecasionally 
been i niijoi iioiiil in luelicial ilccisious In such i c.isc the Cii 
cnit Coiiit ol Appe ils slid ’ 

The thud question can be biiefly disiwscd ot The 
United SI lies, the holclci eit llic title to the 1 inds m ques 
tioii w Is nol made a p.iitv tu the piocceehiigs in (be state 
comt, ind eon&oqnenlly is not bound by those pieiccodmgs 
liiU huhnid Its link i/ipulathiun Eluti lo Pmvoi Uo v 
A'wit/i (O 0 A 4Ui) 67 F (2d) 451, 150, Wood v Fhaiips 
(0 U A lib) jO F (2d) 714, 737 It a roadway oiui 
(be Indian laiitls w is dosiiod, <ujphr idou shonlei haie 
lipiii luiele* (0 (be Sceiotiiy ot the Inteiioi piusuant to 
pioviuoii Oi the Act ot M.uch 3, I'JOl, * 4, 31 Stat 1038, 
1084 ( 25 U S O A § 311) A light ot why could no moie 
be (cejuiicd oyc'i thejsc lands by pioceodings .igamsl the 
Iniluuis III III title' (o 1 bids ciiihiaciKl m i goyeiument toi 
est (ould he' ti leil by suit icilnst the ioiestei, uoi tliin 
liost olhcc pioiieity could lie e oiide limed loi puipose's ol .i 
slieel by pioiei'dings iguiisl llic jioslinastei In Rollins 
y JUisli in Land oj t/ieioAec Indians, S7 N 0 22‘), il was 
lii'ld Ih i( the* ciiuits iit the st lie ol Am th Caieiliiia, w ithout 
the consent oi Cmigios', wcie witliimt juiisdiction to en 
tcitiin suit on couti icl against these luihaus A foitioii, 
the state coin ts, w ithout such consent, have no jiuiscliction 
ot piocceihngs illeci mg 1 md held by the United Slates m 
tiiist toi the Indi ms (Pi) 81 i S15 ) 

E LEASING 

Appioy<il ol leases of lestiicted Indian lands m an Impoitnnt 
administiatiye function “ Tbe Supieme Comt «ud in Miller v 
lUOlain “ 

By a couise ol legislation boginnmg in 1891 uiel extend 
ing to 1000, nulhoiity w is couleiied upon the Becietaiy of 
tho Intoiioi lo Siiuctioii, yvhnn euumeiated and eye'eptional 
conditions e-vistcHl, leases ot Ixncl allotted uudci the Act 
of 1^7, and the ijowei yvas giyen to the Secietniy lo adopt 
iides and logulitioiis govcinmg the eveicise of tho light 


->» Act of Maich 2 1889, sec 3, 80 Stat 800, 001, as amended by Act 
of ITcbiuaiy 28, 1902, see 28, J2 Stat 48, 60, 26 D S C 314 The Bocre 
tiiy lacks powei to anthoii/o the conatinction of a i illinad aciosa an 
Indian roscivntlon piior to the asceitainment (and fixing) and payment 
of compi nsation as piovided by statute 10 Op A Q 100 (1888) 

“ibid 

•“Ibid Poi the poTver of the Secietniy in tho eient of the falluie ot 
the iillioad to cnmplctp tbe load on tune, see Act of Match 2, 1890, sec 
4, 30 Stat 090, 991, 26 U 8 C 816 

« let of Maich 8, 1001, sec 8, 81 Stat 1068, 1088, 25 D S C 
319, interpieted In Biocndio v Wa^hinatm Water Power Oo , 206 U S 
822 (1924), Oity of Tulia v Bouthmestet n Bell Telephone 00 , 75 F 
2d 343 (C C A 10 1936), cart don 296 D S 744 (1086) 

•“Act of Maich 8, 1009, S'! Stat 781, amended by Act May 6, 1010, 
30 S(at 849, 26 D S C 820 

-“Act ot March 11, 1004, sec 1, 38 Stat 66, amended by Act of 
March 2 1017, sec 1, 88 Stat 860, 21 D S C 821 

•United Btatee y Oolcotd ft oJ , 80 F 2d 312 (C C A 4, 1987) An 
extended discussion of admnustiatiye consent appears m United States 
r UmHewia 06 F 2d 168 (C C A 8 1088) pp 471-472 The Supreme 
Court, in alBinung the decision, 305 D S 882 (1889), did not consider 
the question of admlnlstiativs consent and afSimed the case on other 
grounds 

“Tile congiessional delegation ol this power to the Secietaiy of the 
Inteiior has been snstoined See BmoL r Oola, 268 V B 280 (1028) 

"248 D S 808 (1810) 
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'IJIE SCOPE ()!• IJ-PEKVL POWEH 0\ EB INIJlAN AFl-Mllft 


( Vdsol JS IS')! < .S{ Jf.Slil 7'lt Vn \ii>,iisf 

lO'J , j'lll JS S| || JS(i ^in JIIIII 7 1S'I7 I i id SI It 
(iJ V) ’Mix M TMHl ( 7is n Si ii iJl JJM» Ihi ii 
(1 il stiiix' (It IliL li^iMitum slimxii lix Hit hilluxoiif, pm 
M',i()n (il tiu V(l 111 PIKI xxhuli (iin-,iiiit iiiiliiiillx (lillii 
1.1(1111 rill pi Kii <i( is 

‘Tliil xiliiiKiii II '.li ill Ik 111 irti III ippi 11 In llii Sitii' 
rm III 111! iiiiiiKii 111 It ii\ 11 Mill 111 i-,! iii'-iiiiiiH 111 
iiiiliilitx <iin illiillii III hill' III I iiiiN I iiiiiiit pd^iiiiilU 
mil will! liiiulil (II liiiii'-i'll oiinpx in iiiiiiinxi In lUm 
iiiiiil III iin pill lliiiiiil till Mim mix In Ii isil iiiinii 

siidi tiiiiis K ,jiil ilmii'. .111(1 iiiiiililjiiiis .1.. Miill 111 pi 

Ml III! <1 In (III Si I Id II X liii I Inin mil (vmlnu tin 
xi.iis 1(11 1 niiiiiu pm iH's '' Unix ” 

I'll! ui,iil II 1(111'- 1(11 till piiipiiM III I iiiMii., (lilt tin 
JKIXXd t,l\( II pi( M lllll (I 1 f,( 111 1 II lllllll 111 ll I I 111 III iisiil 
(iiiild llir> (Mipliiiidl (iidiiii'-liliiis xdiidi llii ‘•l.iliili 
(iiiikiiil)] il((l mil '■iiliudiil its (Miuliiiii .mil Hu snlipds 
(iiiiiui II (1 xxMli It tn till sdutiiix III Hu hull ill Uim m Hid 
tn till (Spussoi iiiiplud HHiiox i1 III till Siiiiliix (Sn 
Aimiuldl itiUs 111(1 K .^iil Hums 111 Ih nli inxiil in (iii ' im 
( iiliiiii 111 li ISIS III liiiliiii V.ll(iliiii Ills, ipiuiiXdl |i\ Hu 

.Snid.itx (it Hu lliliiKii Miiili J*i I'lin ) 

'llii' liii(*(wiii.C liKiMspiiis Will dll 11 111 lix IVii' Ad ol 
Tunc .25 THIl, i I’ll Iti SI it S'u snii n liilloxxs 
‘ITiH .Hit Tlldi 111 illiillni III lulil uuilii i lutsl p.Hciil 
luivlii I( isi'il li\ (In' illiiKd Idi I pel lllll mil in i v.inl tixc 
xi ns sni)|i>() Hid in iiniliiiiiph xxilli sndi luli mi] 
idfiil itniiis .IS till Send 11 X nl the hilciuii mu piisiiilu 
Hid Hu piiidiils Ilf .Hix siuli li IS! dull 111 pud In tin 
ilIolliM III Ins lulls 01 (\|K'nd(d tin Ins oi iluii liiiulii, 
in Hu (list ret Kill Ilf Hit sciid.id ol Hm Iiiltiiin ’ 

And tin idpil itiiiiis ot tin Sunt iix wlinliwui uloptiMl 
uudti Hus Kt lilt 111 piiwii 111 i\piiss Itims modiluil llio 
piexiims iif,ul Hions ou Ibc siihieit ‘so 1 ii is to iKiuiit 
liiiliin illotlcis 111 1 Hid Iiclct until i a tiu t pitiid, oi Hie 
lK‘iis ol Mitli allolltcs who mix iK diu'uud lix Ihi sniwiin 
ti'iidfiil III thiifei 111 .111} < oiiipt U ill T touimissiou to haxi 
the n«iuisit( l\UowU(l«t, iMiciiciict mil Irasiiicss c ip uit} 
to lU'^oti.itt lo.isv runtiiits, to ui iKo Hu ii own luiiliicts 
tui It.isiiifi thou I Hids ” ‘ iPp llO-fll ) 

ITit iiRlil ot .111 idiiuinsli.itiM (ithuil to xxitliliold liis cousdit 
tn i diiiti Id iiuliulps, It li.is iMcii held, the xielil to impose 
mnditioiis on his ippiox il-" 

111 disiussiUK the Ippiox, il of leases, the Supteme Ooxut 
snicl 

'Ihc si itiiti IS pl.iiii in its pioxisioiis — lli.il no Icnsc oi 
the (hatadoi hen m iniestloii, i in he i Hid wlllumi Hu 
nppiox.tl ot the Seiietnx Such ippiox, U itsls m thi 
i\ei(ist of his fllMidion, uniinestion ililx this .intlioiitx 
xviis sixoii to him foi tin piolithon of Indiins iieainsi 
then own impiiixirteiiri' md the desiRi's ol those who 
woxild old tut then piopeitx tin uudi'iin.ite lompeiisMion 
It IS <iIso lute that thi liw does not MSt ailiiliaiv <aii 
tliontx m (he Rt*oi(>l IIX ot the Tnteiioi Bnt it does gixe 
hull poxxei to lonsidei the adx lutiiAis iml disiilx niliffes 
ol the It isf piisi'iitecl foi his .ittion mil to gimt in with 
hold .ippiox il as Ins ludumeutmix du trite 

Wo find notliiiip; m this loeoid to indinlc Ihnt the Sec 
letttix of the Iiiteiioi Ins eswedeil the aiilhoilty which 
(he lixx xpsts HI Iniu The taef that he lins mien leasoiis 
111 the (hsciis&ion ol the cise xxlucli mtc;ht not in till le 
siKds meet with .ippioxiil, dots nut depiixe him of on 
thoiHv to PSGidse the discietionniT powei with which bv 
statute ho IS nix esiPCT JitiifLd up iil TTcsfv ITitch 

foth, JOC U S 80, ai, SB 

Altlioiigh piiweis eipK-issIv eidiusted to the SeciGhur of the 
Inteiioi to ippioxe the Alienation of lestnctod piopeitv e,xiinot 


"iSaiKfcdaiid 1 Vnited stall 1 266 r S 220 {ItZi) Pmliil States \ 
Bmitl SP- 2dB6t (C C \ 8 1A2B) colt den 270 TJ 8 Ml (lOSO) 
UHUci h/aftx X PuiiipiDeu 11 App D C 41 (1807) , La UoUt v Unitid 
Btatrg 2Sl n S B70 (1921) 

Tlip coiiBont ot the Iiulliin ownii is kodpikUt leqroicsl lix statute and 
icgulitions fill Hu l-Bstng (If Indifln sllotmc iita 2A U S C SOT , 27 
CPE biitiPh iptei Q Bnt ape M( mo last SiCx I D lugiial 2S 1038 
“ Iwiflci V ffKiuliHfff, 219 U S 110, IIS, 120 (1918) 


11(1 fill h( Ii iiisiciiici III dd(.,ilid Ki mx oHui no' ( i mm nl.il 
i„ mx “ (111 nil 1( isiiiu I nulls pinxidi lliil tin iMixxd ol ,ip 
liioxiliiiix In il(l(.,H((l lit Hu Suidiix to Slip! iiiitciich ids Ol 
olhii ollu il 111 till Iiidi 111 SdxiM ' ,111(1 otlii 1 st Hulls iK'iinit 
ipp m il III smli odiiiils is mix' In ili s)„ii ili d in umil itious 
si]id In Hu hicKliix ol till Jnliiioi 

111 >,( IK I H, till < oiisi ill 111 the Inili 111 Hlnllii' to tlU li.|SHii>ot 
I iiid is Jim ss i< 1 " Vs till V s|s| ml Sc( 1 (I H X li is s.iiil ‘ 

■ VVliili Hu poixeis ol Hie Siiidiix ol the In 

tciKii 111 liioid iiiiilii lilt piHu iple ot sn.iidi iiislup iL 
Icind 1(1 ui till Idlii, lime is uo si itnimx' pioxision 
wliidi niihhs Hu Uipnliiuiil to iMiiiU leiscs loi Hu 
Indi HI oxxiKi ol HI alloluienl witlunil his (oiiseiil Smli 
(Oil (Id Is i(((ui(icl (Ml Hu loidi HX, In si Hiitc ind hx the 
i(i,iil ilions loi Hu II isiiii; oi liidi in Hloliiiiiils (Scrtion 
8-» liHeJ'in tx (' seituiii 1, Hi till ilioiis tlox i niiiK, Hie 
1 1 isiiia ol Iiuli 111 Vllolineiils tin F.nuiiiit, Oi.i/iiifi luil 
Biisiiu ss I'niposi s I nils IS mil i c.isi xvhii. the Iieiis 
Inxi iio( 1)1 111 eld (Atmiied iiul li isiiit, hv Hu Rupeiiniciiel 
(>111 i pciliiiHid 111 Hit lemil iHoii, dm to niieeil iiiitx in 
111! mxiuushipol llu 1 iiid noi is i| i cist xvluii i nnnoi 
ilx ot the lulls iclnsis to li isi niheuted 1 iiid ind the 
Ooxeiniiuul IS lulluiii/id to luleixent iii oidi i that Iho 
I Hid mix III ol '•tmie etoiuiinii x.ilne lo Hie Inch ills (set 
(ion 7 7 c isiiig Itcfiiil iHoiis) ■“ ' ’ 


■"Op S(il I D M 2A2'>S Tiinp 2(> 1020 TTudoi Ihi \d ol Xpill 21, 
I'lOl ,’Slil ISO 20t 1 dud tvs Id Pd In hi Indian lo si lllHiiJs xvhitli 
iii(l hull puKliisul foi hti xHtb ipsliutid iniiils xxns nioffutunl nul Ihi 
41 Ildus mqiiiiisl iifl esl t( iii Hi( hiiul Mlii n the dcssi xx is ipiiiiixPil iiiilx 
Ip 111 issisliiH iiDiiiDtenauit (lUil iiol liy Ihr Scut uv Onitcil hlatii 
X UnrnstK 1021' 2d •120(0 O V 10 10 0) On liimis upon iliinition 
(If piopirlx stp Chiplus 0 10 niul It 

« Vtl otMix It, lots su 52 '31'it 117 t4S, 25 tT b C I08e The 
Ciiuiit Coml (If Vppoils i(j:iid(il this pioxisicm as mduiHx of con 
.,itssioin] htliLl ihit Ills niit1iuii2ilioii xvis nuissmy toi the dolpgaHou 
(it I his uilUoiiti Unitid Miiltg V 1}(itii^lie 102 F 2d 128 411 (C' (’ A 
10, 1010) 

K h § 410 Piovldis 

■lint SeeiPtan id the liilnuii shiU pntoim sudi duliis 


dill, 


)1 tiu Iid; 11(11 as shall ho piibLiiliid hy Ihr bec 
r UiiitPd BittUi,, 


n Bnbe) tx 


rills piiixlslon was dccliiud constitution it ii 
2S5 Fed 011 015 (Vpp D C 1022) 

The CiKuil Couif ol Xppuds, m Tiitiiri v Spti) 107 Ful 046 
(I C B D 01.(11 I'lOO) in holding th H Hu Situ t iiy m ly ili IiRite lo 
thi Vs tstanl (MCiPtux xuthonly tn apinovi loasia of Inillin lands ind 
Assifeiimints thi not and 

* ‘ • so Iona as tlio powus au cliliaxtid lo llip Assistant 

bpcicinrx ot (tie Tntiiiui hy Ins sujKiioi ipinim unicxoKcd the 
nidtioiity of the Vs*,istint Sceictiry is cn oidiniilp and coucnnenl 
With thit ol tiu SiciPinx • * ’ (P 650 I 

III iprt>iiuu, to this function of thp Aasislnnl Ruritary ot Ihp Intpiini, 
the SopKnii Comt said, in irdhai x miihd Staler u itt Kadne 281 
n 8 209 (1030) 

The poxxpis and dulitb ot such an i fflep ,iii impprsnnal ind iin 
ittichd by I choimc in Uip piison hnldini; it (P 217 ) 

’ Bpc e q Act of March 0 l')21, spe 1 41 Stit 1225 12.2, 25 
use 30) (leaBlng of lestilctcd allotmcnis) 

“In boIdin„ that tlie snpeimttndent ot an agpnc} cannot compel a 
mini oiiai ntlnp lu-ir to sign teaaes, Ihc Sohcltox of thp Dcpaitment ol the 


B, in two caaea (1 ) Wicie the noneonaentinK 


mteiesl ot the c „ , , 

hptxs ‘by ipuou of then ahsiuip fiom the iiseiyation c. 

known wlipiealjouts cannot ho leachcrt nltei i leasoniibip pffoit his 
hppn made and (2>Xvhciplh( nomoiscnting hpiia “u fuse to 
without giylng bond ind snfflcipnt ipusou lox retasing ’ 

In Hip fliss mpuliunrd case ] oal ipthoiitj loi action by thp 
bupexmtendpnt enn ptoUahly he denied from a xelatinn of agency 
lietneen the ab'cent hen and thp Siipnlntcndenl No obleetlon 
IB laiacd to this portion of the iPttei In the accond eaae, hoxv 
cvpi such special lebal justlflcation is lactoug, ind full xx eight 
must tlipietorp he giien to the gnxiining leasing statute ivbicli 
pieiyldes that roatilclPd allotments “max he leased foi f iinnng and 
gia/iUf; pmiiDiies by the allottee oi his heirs, anbjpct oul \ to the 
annioyol ot the Supeitutendent ^ * * " ( Vert of March 3 

192() 41 Stnt 1282, 25 U 8 r sec 358 ) Unless special cii 


the Runeiintendent on behalf of piolesting heira it appeals that 
thP stilute piohibita such action on his part (Memo bol 1 D , 
Angabt 10, t53h ) ’ 

"Memo of Asst Sec’y I D Angust 28, 1938 
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111 SOUK I ISIS CoiuKss Ins 1 11(1 down .i ii(ilif\ miuiiiii^ lh( 
(oiisnil ol liidiuis lo iiiofli/K ifmiisol (onltuls ilUdiii^ llidii ' 
iSOIlK si links "ciUllOWtl till' H( < 1( I in III 1 ( IKW J(><|s( s 11|M)11 

sudi iiMsoinlilo kilns .111(1 (oiulitioiis ’ is ho lu.u ]iios(iiIii In 
(.oust 1 mill, 1 iinnisnni in sn<h i si iMiIl, Ihi' Solicitoi ol Ihi Dl 
jMiliiKiil ol the liikuoi Slid " 

' 'I’liiilii I Iimkicls U( of Sliitli 1 l‘l 1 47 Mil IjfiS dp Sol 
I 1) M J74')'l, lufeusl h 101. 

"Sic lol iMlIiipli Vtl ul Vlicusi J1 lIlKi ') sill 'ill ( Sllusllolli 
Indi in It(scivdtion) 

"Mciiio Sol I D liiiK 1 1') 18 


' Si ill iinwd olnioiisls' c nmol lii' I. ikon .iw.iv b\ 

1111 ,1(1 III llu Iissic Ihioikli (oiili.if I 01 ollidwisc Thi> 
(llll\ lllllll lllUll lollllKll IlK lUlMOl 1, snIlIKl IS Hill tlio 
Loiiilil ions 111 idiin il iiiiist 111 11 isoii.ilili' Till millioiili 
Id dctoiiiiiiK Ihi ic (son ililimiss ol (lie cniidilioiis is ilso 
louiinilldl lo llii Sidcl 111 111(1 111 Its i\cirisc lie is uotes- 
siiili iiiiiskd mill liiiiKl (lisdilioii Tliil lliis iiowci 
111(1 iiilliinili i’\ldiil lo llu iiiiiiosiiion IS 1 (diiililKm lui 
idiiii.il, i iiiiiiiidiiiiil ih.ii ilK 0111 1 mill, io\ ilty shall not 
(Mini I h4iii( lo 111 (Tell mill Id] In I hi Soiii'liiv to bo 
llio iii.i-vunnni (loiioiiiii lojalli, I li no lilUe doubl 
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,S( iliih s iisliK lui« till' Indi 111 III the use ol hts liuiils iii.ii ino- 
iiilc till till iiiiLsIiiiciit (it Ins luiids iiiiild till Aiiiilioii oi the 
.Sicitlni lit llio Inleiim The stitulo iiiii sptciti lutaiii 
iiiiestiui'iils 01 ui.n lie luoip souei.il, giiiiiB the ofliiiil siUetiie 
jiowtis 111 nil cist, he is bound sdurli bi Uit>^ mihoiitv 
Si.iiileil 111 the sl.iUiti 

II the Heiitl.iiv Oi the Iiilouoi is tmiiioweieil to liiiirlle the 
Indl.iii’s nioiifv, he c.iiiiiot iieato tiiisis ti.iiisfiHiim suili iimii 
Illy fiom Ins .inthoulv to i iiiii.ite .ismei without the spceifli 
nillioiiti oi Coiimcss " 

On tills iioiut Altoiney (loiici.il Mill hell iitled 

' ' ' while' It Ids been Hie iiiupose ol Congiese to 

pl.ue thi siiiiciiisiiis (outiol oiei Iiidiiu tiiiuls in Ihi 
Hii icliui ot the liiteiioi, his loiiUol is not uiilmnteil, but 
IS based upon duoelious coiit.miod in the tniious >rtilutes 
ot (’oimie'ss I find no piodsiou in uiiplu ilnm lu any 
slalule lo the efteoi lb it the Huciet in o£ the luieiiox nny 
deletite eontiol ot these Iniliin tuud*-, while held uiidii 
icstiiclious to oiilside aifeiieiis 
1 le'giid the eoiilinl mil supeiMsion 07ei ludnin tiiiids 
so eouimittcd to the Hciietaiy ol the lutenoi ind the De 
paitmout ot the luteuoi is ,iu imposition ot a spciifle duly 
by C’oiigiess, and am of the opmiou fbat it c.uinot law 
tulli be tiniisfeiied bj the Seeietiiy ot the Inteiioi to 
.igencies outside of his Dep.iitmeut The suggested ciea 
tioii ot 1 linst, 111 wbieh the custoch and contiol of the 
tiust tuuds would be in a pu\ato tinstec, would be .m abdi 
latiun on thi put ot the heiietiiy ot the loiitiol ot le 
stiictod Iiidi.m tunds with wlnih Coiigiess has vesled him 
I bolicie that this woidd be impiopei in the absence of 
speciiic coniaessional nuthoiitv to fhit end, uid I do not 
And tbit SI eh authoiiti his boon guen by Congie&b by 
escisUng statutes (P 100 ) 

Tlie becietaiy is not .inthoijyed to make donations oi gifts of 
Indian iiiinieity,*’^ iioi to iiuiohase single pieminm .luiimly poll 
CIOS, unless foi assenting .idnll ludiiius eapiblc of undeistimdmg 
Ihe uatiiie of the ini cstmeut 


koe Chapter 10 

"Ml mo kol I ri SpptcmlKi 10 1181 Sec tIto Op Sid I D, 
M 262B8, Tnno 26, 1929 , BB 1 D BOO (lOoO) Tile Vet of Jmmary 27, 
1123 47 Stit 777, plaeed undei tlie juiisdiction of the Saidaii ol 
the Intaiioi the funds md seemitics oC Indians of the Five Civilired 
Tillies of one half oi moie Indian blood until ApiU 28, 1056 Sec 2 
niithoiuei, the Secietaij to pornut. 


IB ippioval, any Indian 

, ,e of twenijone years, 

hiving lestilelid funds oi olhti piopeily Bnliject to the bupei 
vision ot the bcciiluv ol the Intenor, to citik md establish 
out ot the restileted tunds oi othei piopi ity, ti usts Ini the beneflu 
of such Indian, his hens oi othei bmeflcuuict, designated by him 
such tinsts to be ueated h> eontincts or agieements hj and be 
iwoon the Indian ind ineorpoxated ti"- ^ " — 


Foi a discussion of Ibis i.ct see Chaptei 28, sec 10 

™ 36 Op A O 98 (1920) If the Seaetoi}, In siolatlon of a statute, 
mvests fund' due to a ceifUn elatis of Indians and a loes occni<i. Con 
giess and not the Becietsiy may piovide foi a leUubuisement 16 Op A 
Q 81 (1878) 

let ot Tune 2B 1910, 86 Stat 8BB Ifott V Unttog Statesj 283 P S 
747, 7B1~7B2 (1981) 

*“3ti Op A Q 98 (1920) 


dhi Ciiuil 111 Vpiii'ils <U(ii (iiiiilim, wilJi ipiiiosal fioni the 
Siiiiih il lull e.lsi s lid 

II (’iiuguss in lilt iMiiisi ol It «ii mil iiislup, laii go 
lo the (xtciil ippimeil m the yiiiiiltiland Case, we liiid no 
(lifliiiillv 111 ippliiiig llii ad blip III (picsijoii to the ilis 
position 111 till funds ill lilt possessioii ol the Stiii'laiy 
Tliei laiui mil) lijs possossioii iii llu I iwtul ionise ot his 
supiiMsoii powti iiiei llu 1 mils iii ipiestioii mil weie 
btill 111 Ills iiossussioii It lilt' timi the' let ol Congitsa was 
pissiil Assiutiiiig nie'ietoii , w illuiiit del iiliiig, th il tecli- 
uie ilh the lutisdiitioii mil this timd pissed to the OkUi 
hoiiii eoiiil with the iinim il ol llu u stiulious upon lUc 
land I he limit had not iiiiniied snih lUiisdiitiim is lo 
pint (he 111110 luioiid llu loiitiol mil powei ot Coiigitss 
to tuithei itsliiel i( in (he hinds ot (hi tleiiil iiv (P 
082) 

Till inthouli of the luU'iioL Deailmeiit mu uidiMdu il Indian 
moneys is, genoi Ih i tltiiiatiie lulhoiit) III Mitue* of tin 
( uni lol which (he Dipiitme'iil evineises o\ei the' ilinii ilioii of 
Indian 1 mils ,ind intiiests tht'ie'in, eomlilioiis hate hi in uuimsPd 
iipim the maiiiui iii wliith piocteds dented fiom such liii(l> aie 
to be' handled In some lascs the st.ituLes piovidmg lui Ihe* leav 
iiife 01 ihenatioii of ludnidiul kinds spei ify (hat the pioceeds 
“shall be paid to Ihe illottc'c oi disposed ol toi his benefit uiidei 
legiiUtioiis lo lie piesciibed bj the Seeie(ny ot the Inteiioi ” “* 
Othoi bt iliiles do uot ufei spei iflc.illy to Ihc pioceeds of ti lueac 
lions subjeit to the approi il of the' Inteiioi Dipaitment, bnt 
contain liioatl I ingu.igo .nilhoiuinc; legulitiims emeiing the 
ti XUS ictioii wliiili lb eopstined lo peniiit .i loinpie'be'iisixe supei- 
sision ol the pioceeils domed theiefiom*" 

Oidin.iiilv the notliod ol disbui semeiit ot le'sliutcd iiidiMdu.il 
Indian money is gmexned by Iho legulalioiis issued by the De 
liailmcut of the Iiiteuoi *" In a tew mstanees Cougiess pu^ 
.(iibes the mc'thod and peiiuibsible puiposes of sneh disbui se- 
men! ™ Foi example, the Act of M neb 8, 1033,’" i egulatiug the 
dibbmscmcnt of lestiietod mdiyidnal money oi memheib of the 
Ote Indians of U(.ili was designed to diieet the eMieuditiuee of 
the Indi.xn moneys so as to assure pe'imanent impioxemonts oi 
ulhci exiieudiluies which will eu.xhle the Indians to hecumo selt- 
suDpoitmg It also pimides 

That m cases of the igod, infiim, deciepit, oi incapaci 
latcd membeiB then shiies may he used foi (hen piopei 
maintenance .md suppoit in the disci etion of the Seeietaiy 
of the Inteiioi 


« Bundeilangy Umted Statci 266 O S 226 (1924) 

'"“ffuiffy Idles 64 P 2d 970 (App D C 1991) 

» Act of Tuna 2B, 1910 sat 8, 86 Stat SBB 8B7, 2B D S C 407 (sale 
of timber on illotmentaX And see sec 4, 86 Stat 896, SB6 2C TI S C 
109 (leasee of tnuit allotments) 

"• Sea, fill I vample, Act of Ifaich 8, 1909, 8B Stat 781, 781, 2B U 3 C 
306 (mining leosPb) 

■«" Seo Chaptei 10 -lac 8 

Ml Memo Sol I D, Septembei 12, 1984 

"»47 Stat 1488 

««Xlna, p 1439 
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THE &COTE OF ThUEHAL I’OA\'En OVER INDIAN AFFAIRS 

SECTION 13 ADMINISTRATIVE POWER— MEMBERSHIP 


A AUTHORITY OVER ENROLLMENT 

At ^ uidus liuus CoiiRir'.s In'. cU'l(»ifC(l to lUe Dopulmeut of 
11 k Iiilnioi mu(h oi its sMCniiiiK jiowc'i o\li tin deti munition 
oi tiilnl nieiiilioi liiji Piiiini; tlip ptnotls ivhen tho fedei il 
polKv i\ IS dis-i^nul to 1)11 ik up (lie tiiliil oi Ram/ it ion, tins 
pom I u IS (iiu fii till* iiiosi iiji[W)it ml idimiiistuliio poweis, 
siiKi Ok* siuiiiiy in tnliil punKili nsii.ilH di'pciidid nixin boing 
111 1(1(1 iiiinii I loll piop ii((l liy tlic Dcpiilmoiit oi subject to its 
ippimal il iiKsoiil, niidci tin* poliij ol cucoiii iRing tnbil 
01 Run/ It Kill, iiiciiilii'isliip pioliliuis aiL* not usuilly as ciiiMil ns 
foiineili ‘ iromn'i, lb(\ in i\ Do inipoil liitloi olhci iiuiiKisrs, 
siicli IS lUloiiiiiiiiiiR llio iiRlit lo Mill 111 1 liilial (loction Tlic 
most nntMitiiil Imiilitioii on Ihc Siv lolniy’s powci " wlipii the 
tube IS still 111 tsisleiico is llio piinciple tint in the ibsoiico of 
o\pipss coiiRiissioinl logislilion lo the coutiaiy an Indian lube 
lias ooiuplpte autUoiiti lo dPteiiniiiL ill cpiostions ot ith own 
iiiembeiship 

The iiowoi of the Rputlniv to delcimmc tubal membeiship ““ 
foi tbc piiiposo of scgi ('gating the lilb.il Innds wns giaiiled by 
Acction 101 of title Jll ot the Unitid States Code,““ nblch lends as 
follows 

The Secietary ot tho luteiioi is autboii/id, wheievei 
in Ills disci ttiou such action n ould be toi the beet inteiest 
ot the Indians, to ciube i tmal toll to be niide at the iiiem- 
beiblup of anv Indian lube, such lolls shall contain the 
ages and (iiiautuni of Indian blood, and when appiovcd bv 
the <)uul Seeictaiy ate dcclaicd to constitute the legal 
inerubeiship of the lesptctivo tubes loi the puipose ol 


»“ See Chaptu 10, sec 4 
*nSoe Chapter 10, sie 4 

^TIk limltatiaiis on administrative powet oioi memborship aio indl 
cated by an opinion of the Ciicult Couit ol Appeals in Sm pane Pete 
08 F aa 28 (C C A 7 1908) 

* * * Only Indians aie entltlod to be eniolltd foi the pnipnse 
of retehini, lUotment and tho tact of oiuollment would bo evi 
lienee tint the cniollce m in Indian But the lefueol of tbe 
Deiiailnient of Intcilor to enroll a ciitaln Induui as a member of 
1 eertilD tilbe is not necissaiili an idminisUatiie determination 
tliat the pel son is not an Indian Mooies moihii luled to be 
I moiled IS i 6it Cioix Indian beoioM shi was too young, not 
because she was not an Indiin (Pp 31-82 ) 

•n See Chapter 7 nee 4 In matters aflcctinf, the distribution of 
tubal funds and otliei piopeity undei the anpoivisory antboiity of tho 
Seciclaiy, tribal atbuii on membondiip is subject to tlie oupcrvisoiy 
autborily of the Societal} &ee Chapter 7 see 4, Sol Memo October 
12, 1037, Sol Mimo March 24 lOSO Accoidlng to administratlvs prjc 
tite in douhttul cases the tubal action Is icparded as controlling 
The Chemt Court of Appeals In Voslno v Vmtod Biatet, 246 Fed 411, 
416 (C C A 8, 1917), said 

The law did not call for the consent of the Indians to the mak 
ing of the list for allotment That powci was solelr verted in 
the coiiimis>iloiiu.s, but they Tviselv m the mam deiidcd lo toko 
the advice of an Indi in connclh * • • 

au Cltlrenahip In a tnbe and tubal membeiship aie oometlmes used 
rvnonyraonaly Bemtnole Nation r United Btatea, 78 C Cls 406 (1088) 
(The aeent has the duly of prepirmg ceitain statiatlca concerning In 
dians under Ids charge Sec 4 of the Act of Match 8, 1876, 18 Btat 420, 
440,26 0 S C 188, provides 

That heieafter foi the paipoie of piopoilv distributiug fbo 
BuppUes appropiialed foi the Indian seivlce. It is hoioby made 
the dnts or each agent In chaise of Indians and having sopphts 
to distribute to make out, at tbe oommencement of each fiscal 
yeoi, rolls of tlie Indiana entitled to supphes at the atincy, with 
the names of the Indians and of the heads of families oi lodges, 
with ihe nniubcr in each family or lodge, and to ^ve ont supplies 
to the heads of families and not to the heads of tubes oi bands 
and not to give out supplies for a gieatei length of tune than ono 
week in advance 

Bee 9 of the Act of July 4, 1884, 28 Stat 76, 08, 26 IT S C 298, pro 

vldes that tbe Indmn agent ^11 snbmlt in his annna] report a censns of 

Ihe Indians at hia agency oi upon tho leseivation under his lihaige, and 
the number of school chlldien between tbs ages of 6 and 10, the number 
of school bouses at bis agency, and other data concerning tbe education 
of the Indians 

“•Act of June 80, 1019, sac 1, 41 Slat 8, 0 ] 


segiegaiiiig Ihe tuhal fnntls ' ", and shall be con- 

clnsiic both IS to nges ind aiunt-iiin of Iiidi.in blood Pi o 
inl<a. That the loicgoiug sliUl not ayply to the Five Civ 
ili/pd Tillies 01 to the Osage Tube ot Indians, or lo the 
Chipiitn 1 Iiidi ins ot Miiincsol.i, or the Mf nuinineo Indians 
ot Wibconsin 

Tieitifs ofleii iiioMdc lor Ihe payment ot money to m Indian 
ol ituhewliosi inenihPi ship IS nsi 01 tamed bi an administiative 
anllimily which shall es imine and doteimine questions of fact 
lOiKLiniiif, till’ ideutilv of the membeis®" Statutes also impose 
such (lutv uiKiii the Seiiitaiv'" or a quan jiidii lal tiihiinal,”' 
whose dcleuiiiii itions arc subject to the aiipioval of the Secie 
tin 111 the Intel loi fsinh oiii ollmcnts aie piesumptively coi 
ii’cl,' “ and unless iiupo iclicd by a ei y cli u e\ idcnce ot fiand, mi& 
tike, 01 aibitiaij action ihcj aie ronclnsiae upon tlie conits” 


Wheie the detoimination of membeiship m a tube is left to 
the Sccxelaiy of Uie Interim, his decision is fmal and cannot be 
coutiollecl by tnnndimns unless his act is .iibilioiv and in excess 
of tho auOioiity ceuteued upon him by Congicss''' 

II has ilsoheon held that the duty imposed upon him to lestore 
names to the tiihal loll is not a moio mimsteiial act, but calls 
foi the deteimmation of issues of fact and inlet pretalions of law, 
iiid Ihit his deasions aic not oidinaiily subject to leview oi 
contiolled by niandamns, even though he is wiong oi may change 
his mind within the peiiod allowed ’ * 

Foi cxoniplo, the feecietaiy of the Intel loi was empoweied by 
section 2 of tho Act of Apiil 20, 1000,* to complete the loUfi of 
the Cieek Nation, and his juiisdiction to appiove the emoUment 
ceased on the last d ly set by the statute In Vn UcA States oj> ret 
Johtnon v Pame* the Seeietaiy had nppioved Ihe decision of 
the Coininisslonei ot the Five Civilized Tubes and then leveised 
it and oideied Ihe name of the petillonei stiickcn fiom the rolls 
The bnpieme (Jouil said 

* iVhile the case was befoie him ho was fiee to 

change his mind, tmd he might do so none the less that he 
had stated an opinion in f ivoi of one side oi the othei He 
did not lose lus powei to do the conclusue net, oideimg 
and nppioving an enioUment, Gfli/Jc/d! V GoldaJty.^lV S 
240, until the act was done Neio Orleans v Paine, 147 
TJ S 261, 206 JThA t OJson, 246 0 S 225, 228 The 
petitioners’ names never weic on the loUs The Secretaiy 
was the final judge whether they should be, and they can- 
not be oideied to be put on now, upon a suggestion that 


•“6 Op A G 820 (1861) 

"Art of June 4, 1920, 41 Stat 781 (Crow) See OuBv y UttoheU 
87 F 24 408 (CCA 10, 1080) , United States v WtMoot, 244 U S 111 
(1917) 

i^Umtea States v Wildoat, 244 U B 111 (1017) 

•“IJnlo«is Congress confers anthorily upon the Secretaiy to mgulre Into 
the vabdity of tbe enrollment of a person whose name appears on tbe 
final mlUi, the rolls must be regarded as delermmative of legal member 
ship in the tnbe at tho time the rolls weie completed and closed See 
Op Sol I D , U 27760, January 22, 1086 
■“ Umtea States ea rel "West v mtOicool, 208 TJ S 80 (1907) The 
Secietarr has been held not to have the power to strike names from the 
roll without giving notice and an opportunity to he heard Oarfletd v 
Unttci States na lel Goldeby, 211 U S 240 (1908) It has been held 
that be has power, alter such notice and bearing, to strike from the rolls 
names which have been placed thereon thiongh fraud or mistake Jhowe 
V Fiifter, 228 D B 96 (1912) 

Deiernunatlons of the Dawes Commission weie subject to ittack for 
extrinsic fraud oi mistake Tiger v Twin State 0»J do , 48 F 2d 609 
(CCA 10, 1931) 

»• ffafjleldv United States ea tel Ooldsby, 211 D B 340 (1808) Bee 
United Staiee ea rel West y BitchoocTc, SOB U S SO (1907) 

“Sfookey T TFCbur, 08 F 2d 622 (App D C, 1982) 

•■•84 Stat 187 
“•268 U S 209 (1030), 
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f-hp SLLit( u j m irlp i mist ike oi that lie came leiv m u to 
giMiig the ijetitioiiuis the iigUls they claim (P 211) 

III the abseuco ni li mil, oi aibiti.ui iction, the couits will not 
issue 1 maud mills duecicd agsiii^t tlit fseciotniy of Ihe luteiioi 
it the (jiiostimi iiiiohes the exeiuse oi judgment and disciction 
I’lio Supicme Comt, lu the case oi IPiZftiij v Viiited FUates cj 
ttl Kadi ic,™ decided that the duty ot deleimming to whom pay- 


ol 1')!') It well miv hi tlist tlu . 
itlict bv niinilimus whirli they se 

wHut Di iiouej The decision m J'. .... 

" — a JufllciU piooeedlng but i rulmc midc liv 


would be intitled to .... 
But thcio w IS no such 
tudbinciit pj o 


luthoiiti ■ 


nounced ... „ , n - — 

iistiitive luthoiitl That 
. Iciminitid by its iwr 

— ... — n lime contmiiin., TJndi t 

It the hicictaii who mule the deeisioti could ipiousidei the 
mattei and revoki the di eision il lound wioni, ind so ol his sue 
eissoi The luttei wis cliaraed, no Iiss thin tht loimei had 
bit 11 , wiUi the duly of euiieivlsinc tlio piiinent of the Inteiest 
aunuitiea mil oL ciusint, tucni to be distiihutid amona thosi cu 
titled to them ind no otlieis and il lit lound Hut indnldnals not 
BO entitled weie shiima in tlu iimuities by it ison ol a misl iken 
ni eiioiiLOUh luhni, nt the toiiuu his iiUboiiU 1o reiokc that 
rnliiis ind slop tuilhei pnmiiils undei it w is tbi sum na 11 it 
hid bien hid own act' The poweis uid dutlis ot such an odne 
aie impel sons! and uuaffietcd by a chanbc lu illc peison holding 
It (ip 2i(»-.>17) 

Mindimns is emplnjed to compel the perfoimanoc, when le 
fubcd, of i ministerial duty, this being its ehict use It also is 
einploieri to tompel iction when titused In mntleis iniulung 
Judgment and disoietlon but not to diieot the txcieibe ol judj, 
meiit Ol discKtion in a piilieulu ivai not to direct tbi ictiiction 
Ol levels il ot action tliuadi taken in Hit ezttclsc ot utheis 
The dutitb ot exeeulno offlecis sueh as the Secictaiy of the 
Inteiioi, uaualli in connteted with the ‘idministiallon of statutes 
winch must be rnd and in i seubc eoubtiued to isccitiin wliit is 
icqmicd But It does not lollow tbit these udmimsti itivi duties 
all iniolyc Jud^eiit oi diseietion ot the chiiactei inlended by 
the lule lust stated IVbeii tlu duti m i pulicuUi situation ib 
so plainly piosenbed as to be tree tiiim doubt and oquiyiltnt to a 
posithe eonimind it is lognrdod as bein„ so fn mimstiiial that 
its pcifnimmce may be uimpellid bi mandamus, unlebb tlieie be 

piOMslon Ol implloitluu to t'— * ■"”* -'"e" 

Is not thus pliinly preseiibed — — 

••‘■-s the eonstiuotioc ni appUeition of 

' ' “ rded as insohing the c 

cannot be euntioll^ by maudmius* (Fp 218- 


The questions mooted before thi (acretaiy and decided by him 
weie wbelbei tbe tuud is a tiibol fund whithei tlie tribe is btill 
easting and wlietliei the distnbnlinn ot the annmtieb Is to be 
(onllued to members ot tbe tribe with oxctptlons not Including 
the lelatois These are all questions ot liw the mlution of 
whieli lequiies a ennsliuclion or tbe set ot ISSO and otbei lelated 
acts A 1 C idiug of tin se aels shows that they fall ahoit of plainly 
icquning tliat any ot the questions be answoied in the nogatiye and 
that in some aspeets they gi\e eoloi to the ifflimatise m 
ol the becietaiy That the eonstinction of the acts insofi 


ments Eiliall be m ide of ccitain lufoiobt annuities acMiuing to the 
Chippewa Indians lestud wilh the Secictaiy of the Intel loi and 
not with the couits 

Whcif the Sccictaii 1ms iiiitliing but a niiiiisteii il duty to pei 
foini, the coiiit 111 a piojK i c ise w ill iwaid a wi il ol m indnmus ■“ ' 


llici hill 1 Ik iiin. on tin ill si and thud qntsUiins is snSiciently 
uiuiitain to iniolvi the cm icist ol ludaminl ind iliseiition is 
iilhii III nil Tin scciiiicl (|iii-ttuii is muii issili insweicd foi 
not only does the let ol ISST -how mi pliiinli tint the puipose 
w IS to accomplish i hiuduH iilliii thin in imniiclmle tnnsition 
lioiiitlu tiibil irlilion mil ilepiiiileni w iiilship to lull emincina 
lion iiid iiidiiiduil it spniisiliiliti lint CoiibUss in miiij litei 


dllii I 


it the tiilii « 


1 piitieuIiiB loses much 


_ . 1-lM Ji<w Orleans t Paiiu 147 11 S 201 200 Lttetta 

mevtiv CiKilt 212 U S 114 li2,PaicliLi \ fn/tcii, 2(, L D 14 
4i Asptn ConsoMaUil iriiuiin ( 0 i Williams 27 L D 1,10-11 
And SI I Pinrsnnsi Williiims 202 0 b 2S1 2H4-2S" 

' Oommi'iSionei ol Patent \ tniitehi/, 4 Wall ">22 oil.nniteil 
Pttths et III 1 ilacU 128 U b 40 JS hweiMde Oil Co i 
HltOteocK 100 U S JIO 32t-S2B JoKisromt l MfAdoo 234 
O S 627 63d Jntmtata Commuci Com inisHon v iroite Met 
chant 4ss'n 200 II S 32 d4 

•Rohettsv Umtril flfntes ITO U S 221 231 Lane 1 IToijliind 
244 0 8 174 ISl TToUl, i Me ilistit bin at is Co 202 0 S 
200 20S, 110)*, V LIIIIII 260 O S 101 108 ei srg, irdhui 1 
Atuthntc 2S0 ti S dOO 

sRmtsute Oi to 1 muhaneb 100 O S 316 324-d25 Wpss 
\ Fishet 22 U S 033 GOl hmoM \ Law, 22h O S 6, 13 
Latifi iltoladitt 241 O b 201 208 200 lla\lia Rmnl elets Coal 
to V Lane J'O O S 540 BBj.JTaHy Paine 21 1 O 8 s43 j47 , 
IT 0)1. 1 Rtaca 2i>7 O S 176 18')-1&4 And see Vmtei Btates 
CO tel y liitohcoa 205 O b 30 80 

« Vets ot Aiignst 1 1014 o 222 3S Slat 502 Miy 18, 1010 c 
125 30 St It 135 Much 2 1017 e 140 sO btat 079, May 25, 1018, 
c 81) 40 Slat 572, luni 30 1010 c 1 11 St it 14 lebiuui 14, 
,eoA . »« K. 1 ..,.. ..iq Noyembci 10 1021 e ld5 42 btat 
c 114 48 Stat 708, bcbiuoii 10, 1020 


U 8 280 816 


The some principle bos been applied to many diseretlonaty acts of the 
Cummisuoner ol Indian Affaus, 24 L D 828 (1887) See also JOemo ▼ 
ilotmon, 246 U 8 214 (1D18) Quid, Beat V Leupp, 210 D b 60 
(1008) 

OeneiedI] a amt will foil if a subordinate officer and nut the Secietoiy 
ut Intetior IS mnde defendant Mootcf An do son 08 F 2d 101 (CCA 
0 lOdS) Hence a suit to compel the snpeimtcndent of an aoCney to 
supplement tbe tilbil roll will be dismissed because tbe Secretaii is a 
necessaiy paity IFebstm v FaU, 268 "0 8 507 (1025; 

’"dmfUli y Vmlci Btatet cat cl Goldsbp 211 U B 240 (1908) 
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SECl’ION 1 INTRODUCTION 


Till! s( i((> liHs' Inu' nil liiui williin the liiiitoiv of an 
Iiiiliiiii in niUtii's illuliiig luih ms is .1 eeiicial inoposi 
tioii tluil luis nut been smees Inllv c)i ilUnowl at It ist lu the 
Uiutdl Stiles fauinonie Uoiiil, since tint Oomt dcculed, in 
Moiii'tii V Oitiii/iii,- that the SUtc ol Qc<tii?u had no iietht 
to iminison i wliito nun lesiiiiiifi on in Indian icscualion, 
with the tonsunt ol tuhil and fcdnal lUitUoiitiis, -who icfusCMl 
to lojiUum to St ill lti\s Ro-u'iimifi Intliiu xllaiis Iii tint ( ise 
thoiomt doclaied, pa SlaislnH, (' J 

The I’liQiolvee intion, then, is 11 distinct unninunity, 
(iicnininif ils own teuiloii, with boiindaiics aciinatclv 
debcidii'd, 111 which the hiws ot Gcuigiacau have no foice, 
iiid wLiih till cili/uis lit Gcoigia Inuc no light to entoi, 
Imt with the issuit of lh< ClicioU'C's thonibelvt*s, 01 in 
lontouiutv with tiealios, and with the lets ol loiigicss 
(P W) 

nil Slate of Geoifiii iieiei did mil out Ihi mandate of the 
Suiiiome Couil 111 this case,' and many othei slate couits nnd 
slate li’Ri'-latnies siiiie the decision in this laso have likewise 
lefusc'd to ickimwledije the imiilii aliuus of the decision Nevei- 
tliele>>s, when ciihc.il cases hate been piesonted to the United 
States Sniiumc Oouit, the pimiiples IaicI down in Woioitei v 
Oeoigia havo been lepeatedly leafflrmod ‘ 

The leasoiis jiidiciillt adtiniid foi this iiicipacity of the 
states to legislate on Indian alfaus have been tniionaly foium 


'*&|H‘clflc bodies ot stale law oie dealt with In otliei cbapleia of tills 
wank Thus htnti liws jinulunf, nuestions of Olsuimmalioii atiinst 
Indims in the mattii of fianihisr 01 In othPi lespects, ui dealt with 
m CbnpUi R Stale laws of mheiitmco ne cunbideied m ChaptciB 10 
mil 11 ante laws oil tixatlon aie vn-ilyzed w Cbaptei 13 Those 
state laws which deal with Indian hunting and flbhing iighU aio 
tiealed In Cliaptei 14 ace 7 Cli.iplcr It {onibes upon state liwra 
relating to rocogtulloii or protcitioii of tiilial pinpeity Chipleis 18 
and 10 deal loapoctiMli with ciunmal isd cml juiisdicUon of state couits 
IS well us iedeial and tiihol comts 
-0 I’d 61C (1332) 

■*1506 Chnptoi 7, sec 2 Of Bepoit and Bomonatiauce of the Legls 
latme of flcoigia ben Dot No <lft 21st Cent , Isl sess (Match 8 1830) 
Uioi an analjsis of these cases sie F S Cohen, indiin Blahts and 
the Ihidcinl Conrte (1040) , 24 Winn L He\ IIB 
lib 


litcil m chCCeieut cases, iilthougli the iclnil tlecisloiib of the 
Supicino Coiut hue followed 1 lonsisleiit pittun One of the 
most pcisiiisiyo consuli latimis <is to the lick of btato powei is 
the iiulnsioii in enabling acts mil 6t4iti* i onstitiihons of etiiieK 
dischiimcis of stole juiisdidioii ovoi Indiiu liiids One of the 
most famous st ileinuits e\plaii itoi > ot the limitations upon state 
IKjwei m this field is the statement lu Vnited Slatoi y kagama,' 
i lose whiili upheld the constitution ility of congiessionnl 
legislation on oltwisi's between ludinns committed on an Indian 
lesiivition 

It spomb to ns Hint this is witlim the competency of 
OoiigK'ss These Indinii tubes au the wnids ot the na 
lion They iie coiumniiities dcpaideitf on the United 
Stiteb Di pendent liigely tin then' daily food De 
pciideiil Xoi tlieii political lights They owe no alle 
gnnee to the States, and icceive tiom them no piotec- 
lioii Because of the locil ill feeling, the people of the 
Stiles wlieic they aic found aie often tlieii deadliest 
eiieiiiics Fiom then veiy weokuebh ,ind helplcssuebs, 
so hugely due to the cimibe of dealing of the Eedeinl 
Goieiianont with them,' and the lieaties m which it has 
been pioraifacd, theie aiisis the duty of piotcction, and 
with It the powei This has alwnyb been lecognizcd by 
the BKeciitive and by Congxess anil by thh> couit, when 
eyei the question has aiiscn 


»«♦ * * t,Bid inUiiii ’ands shall leinaln iindei the absolulo imla 
dicfion and coutiol of tbe Conguss of tho United Stitea ♦ • •” 

Act ot July 10 1804 w c S 28 Slat 107 108 (Utah) Accord Act 
of lunr 20, 1010 hcs 2, 20 16 blit 007 (New Mexico and Auaona) 
And of Act of Tunc 10 1008 , oee 28 84 Stat 207, 281 (Oklahoma) 

*118 U b 178 (18S0) 

’'The ouusslon of this comma in the ofiicial United Btatca Bepoit hna 
cieatcd somi lonfusiun oa to ihi nieinlng of this sentence Witbont 
tbe comma the sentence sums to suggest that the weakness and help 
lossness of the Indians Is dui in pait to tiiiitleh ind that it Is becanee 
of the weakness and hilplcssnoss of the Indiana that tho Foderal Glov 
erniucnt mty exiiuae tho powei of piotection With the comma, the 
Bintenco suggests latbei that (be factual situation of weakness end help 
lessnesa ib only pnit of the basis of legal powei, the othoi, and legaUj 
more important basis bemg tho ohligatlonb assumed by the United States 
towards Indian tribes by tieatv This comma is fonnd In tho Supreme 
Couit BepoUii edition of the opimon (b Sup Ct 1109) 
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TTi** pimoi ()1 tlio (4inei il (}(»<•! miieiil ()\pi llu'si 
iPiiiniiils ot I iKP 011(1 iiimiMlnt, ncm wi ik iiul (Iiiniii 
islu'cl in iiuiiiheis, is uccpssaii to Ihwi piolection, “is 'weU 
IS U) 11 k siht\ (it tliosf iJiiuiij, ivliojii |]ie> clnill Jt 
iiiiisL exist 111 tint noA (>i iiiiK'iit, liieuisi i1 iil‘mi li.is 
('MStul unKhcu olso, liw lusp till flucilei o£ its pwicise 
is wiUiiii llie (,eo(>i .iiiliie il hunts ol the Uuitid Stiles, 
iKK iiise it his iicMi been rteiiK'd, iiitl lu'f lust it alone 
eaii eiiloiee its 1 iws on ill the tiihes (Pji JS-l-sl8"> ) 
Insorai ns this aiRunieiil lelies upon ticntien it is loitalh 
niuss'iil'ible, foi the fiealies made lietuecn the Ftdei il Goiein 
merit anti the Iiidnn tubes aie put of the supitine law ol the 
land' inel, as ue liaie nhe'ielj noted, these tieitus (iiiile ften 
oinllj piomised the tubes, ulhei ('xpiessly oi hi implication, 
lint the\ would not be subject to the soieuigntit of the 
mdiMdual st.ites, but would be subjeft onh to the Pedei il 
(loieinmcnl 

On the othei hand, lusolai is the opinion in the Kuf/niim 
Mse lelies uiion the lactuil helplessness of the Iiidi iiis. Hit 
eiimiii of the stite popul itioiis, iiid the impossibility ol stale 
eouliol, heiious einostions nun tie i used both as to the i ihditi 
of the aisuuieiit end as to Us scoiic md ipphcalion whin tUe> 
tnctud inemises noted no longei couespond to the X,icts It 


•<Viiitta roilv Till I (■ OallOHi of Wlitik(V <t'iV S ISf, (■l<^70) 

Woicntfi V (A-oiena, 6 PU TIB (1882) PUretos y BtacUmith 10 
How 86b (ISGb) touted State', v New 7orfe Indians ITS H S 461 
(IbOO) &(e Umtid Btatca \ limans, 106 U fs iTl, jTO, 184 (1000) 
Of Onitid Statei t Jfio Qiande Dam and Itiigation On 174 TJ S 
090 708 tlSOO) PHihd Slate y Rtclttt, 1S8 tJ S 432, H7, 489 
(loot) Vnitiil StaU^ 1 SimmoU Nation 20<1 TI S 417 42S (1017) 
<cit wanted 200 TI S BiO, IVallaoe y Mami. 204 U S 41S (1007) 
See Chapiei 3 see 1 


would howiui hi i diMes-iori it this point to iiiihzo the 
t moils doitiiiies idtiiiud III siiiipoit ol the eomlnsion th it, 
wilhiii till Iiiili 111 loiiniM luiiiiltiis illu liiih liull Ills, (idol, il 
1 iw ippliis to tin txihisioii ol stilo 1 iw ’ 

It IS (iiou„h till (hi piiseiit to note th it the doin.iin ci 
powei 111 the Fidii il GoMiiiiuuil ou i Iiidi m ill, ills milked 
out bt the tedei il iliusious is so lumphli that is ,i pi ictu il 
maltPi, the it ill 1 il uiiiits ind lediiil adnuiiisti atiie oiliiials 
now t,eiie«i ilh pioued tioni the issnniptioii tint Indian lUaiis 
ail mittiis ot teeloi il, iithii thin stile, uiuei'iii, uiili ss tin 
fouti 111 19 shown hi ict of Cougioss oi siiecial uicunistanec 
Thus, without iiuistioiiiiig lilt I onstiliilioii il dm I line' Hi it state, 
possess oiimii il ami lomphti soieieignli oiel then own teili 
tones siu iiisolii IS such SOM 1 1 igiili is limited hi Hit Fideuil 
(TmstitntiiHi 1 sc'use ol leihsiu must lonipcl the tonclusioii that 
eiiiitiiil ot riiiliiii 111 Ills Ills 111 III di leg lit a, uudei the Cousti 
lutiuii, to the Fidtial Ooieiiimiut uid thit ,1 ill iiuisilution 
in om niiltets illecliiif, Imhius cm he uplield oiilj it oni ol 
(wo loiiditioiis is met uthti that Uotigiess Ins expitssli dele 
Mted liitk to the stile, oi u(ogui/eil in the staU, smn(> iiowei 
ol goieiiuiie'iit lespeUing Indi ins oi (hit i qiitstniii iiuolviiK, 
Indnus iiuoUes mm IiiiU ins to i degiee wUieb i ills into phi 
the luiiselutioii ol i stiff goMUunitit Ot those two situitioiis 
the foimei IS uiidoubtedlj moic dehnilo uid thoie'ioio smiploi 
to aiiih/e Suih ati iiulisis loumies i hstims of the at Is ot 
C’oiuiess wluili timlei upon the stiles, in itioi'jii/e m the 
st.ites, speiihe jiowiis ot „oieinimnl with lespeet to ludiius 


"I'Oi liiilliii (lisuissmn III tliisi diKtiiius sii tliipli'i 4 stei 2 uni 

rmptei 5 


SECTION 2 FEDERAL STATUTES ON STATE POWER 


It will be eouvenient to gioup the tedei il statutes which 
giant 01 iocogiit«5 state powei oiot Indian affairs into two 
eatcgoiies (a) Those that apply tlnoughout the United States, 
and (b) those that apply only to pniHculai tubes oi iieas 

A GENERAL STATUTES 

The most imimitant held m which state laws haic been 
applied to Indians hi congiessionU hat is tlu field ot inhcilt 
ance In the alisence ot fedeial legisl itioii, it is e‘stablishcd 
that all fiuesfaous lelallug to descent and distiibution of the 
piopeity ot individual Indiuis aie goieiiied by the laws and 
customs of the tube to which the Indians btlong’® A given 
tube may, of coiuse, idopt such state htws as it consldeis 
suitable, ind it may do this ellhei by oi dinanee,’* oi, in 
conjunction wnth the Fedeial Qoieinmeul, by litah “ With 
out such action of the tubal in the Fedeial aoieiiiineut, state 
l.iwrs of mheutnnee haie no application to Indlius lesiding on 
an Indian leseiiation 

This aitiuition, howcvoi, has been greatly changed by ton- 
giessional legislation affecting Indians to whom lesenalmn 
lands have been allotted in seieraltj The most unpoitant poi 


“ See ('hapter 7, sen 0 and Chaplei 11, set 0 
See 68 I D 14 42 (1994) Sea also CSiaptei 7 sec 6 
r-Thna, n g, Article 8 ot thi Tieaty of Pebiuary 27, 1887, with the 
Pottawitonue Indiana IB Slat 531, 593 pioviaes 

Wheie aUottePB undei the treaty ol eighteen hundied and 
sixty two iall have died 91 ehaU^heieofty deoeaM,_^ any ais; 


-n legaid ?o heliship _ 

be competent foi the business committeo . 
tlon takina Cm then inje ol action the laws 
Slate ol Kansas * ♦ » 


pute shqJl a 


tieh propeitT, it sht 
to (leclae saeh one 
9 ot inhentosce of tl 


tion oi this cougiosnoiial legislation i& contained 111 Sectnni B 
ot the Geiieial AUolmnil Acl,“ piovuhug 

That upon the hppioi il of the allotments pioinled foi 
in this act by the Secietaiy of the Intciioi, he shall 
cause patents to i&sne theietoi in the name of the allot- 


“24 Slat 983 939, imniiitil Act ol Miifh 9 1%1 sii 9 91 fitat 
[lOIS 1035 28 TJ 6 C 919 

'this section is oilklnilh tniihd also piiividid 


Tint the li« ol discenl lud paitilioii in fmcc m the SUiti c 
Tiiiitoii whiK such Hull, an sitinti bhUl ipph thenUo ottci 

E ileiits thiiitni hm lipon ixecnted and delivtif' 

eiclii othiiwiM piondid ind the liws ol Ihc 61.- — _ 
ipcnlitiue the descent ind imlitlou of leal rslato s.li ill so tai as 
pi ichcnbli , appli to all lanrls in the Indian Tiirilory wlpch maj 
61 ulloltid m wwiiilTj undei the piovtslons of this ict 




The QfUCial Allolniimt Act eipiesslv exempted horn its operation the 
toiiitoil (Hcupied 111 flK Pl^< CiMlizid Tubes and Uir Minnies and 
PcoiUs and Sacs md Poxts In thi Indim Teirllory, now a put of the 
Stotf 111 Oklihonia and ilso the lesiivilinn ot tlie Seneea Nation ol 
Niw Toil Indians in thi stui of Niii Yoih is to which su Vnitctl 
6(«tfs « Ilf Atanidtfi T'l/lo, 2li9 IT b 1 > (1925) itt’), VinttO Stall •, 
a m 1‘uioi \ II , 29 1 Fed 111 (D 0 II P \ I 1921; Sic 
also NfW Toit s Pihblc, 21 How 16b (1658) 

Ihi Conlcdiiated Ufa Kuskaskia, Pioiji, PI mkeshaw and Western 
Mlimick wire Bllulted iindu the Act o( Much 2 18bB 29 fetal 1013 
but bj that Act thi pioM lous nl tho Ghneiil Allotment Ait wiie 
extended to Ihcsr tubes Tin same is tine as to other tithes allottid 
undei spiual acts ol longiiss biich Joi instauce la Lhe Chtppewas ol 
Minnesota who won nllotttd undn tlioAclot Tanuaiy 14, 1989 21 fetal 
642 In accoidance with the pioTisions ot the Genual Allotment Act 
I he Qiinpaw Indians wcic illottcd nudii iho Act ot Match 2, 1895 23 
Slat 876, 807, without lefeience to the Gcneial Allolmint Act and would 
seim to bate insm ixcluded from tho piovisloiu, of that Act, so that the 
laws of Kinsea did not apply to them 
The fencs and Foxes weie allotted under the Act of Fobinaiy 18, 1891, 
26 Btat 740, md nndci the piovlsions of that Ail they became subiect 
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ti.'es, which p ill tits sli ill be ot Ihi iPH.il eUtit, and tlecl nc 
that (he Uinlea HI itis doos inil will lu.ltl the liud Thus 
allotted, 1(11 tlic iieiiml ol twcnt\ Ine Tens, lu tmst foi 
the soli nsi mil liciielil ni the Iiiduin lo whom such allot 
luf lit sJnll have l)teii made, o>, t>i t/iit- of hia Sftea^r, of 
hit liras naoidmq to tht lam ol the Shite oi Tetntoiy 
vhdc tiKli Itiiid IS hxakil mil tint tt the ‘d 

Slid 1101 iiid Ihi tiiiiliU Still s will convey the same by 
p.ih'iit 10 Slid Iiidim, oi 7i.i6 hciia as ajotetaid, lu fee, 
disihusid nj Slid tiiist ind lii'o ol all chaigc oi incmii 
1)1 nil i wUilsoiwci [Ilahcs suDpliul] 


As will 1)1 iiidilT pciti'isud tlie^i pioiisions eiiliiclv wilh 
HI iw fioiii llii opi’i itiiai ol (iil)il Hws and customs all mnlltis 
ol desuiil Did iintiliiiii ooiKOimDR illotuients made to Iiidi uis 
unilci the Oouetal Allolnioiil Act, iiid the liws of the State m 
winch the laiiil is situ il oil must ffoscin suili mallei s, eiCept 
iiisol ii .IS thrse in itli i s u e otlii iwise cos cied liv tedei il statutes 
The sfopi of slito powei in the mattei of inheiilniice of 
illotmcnl s h IS bet 11 lonsidei iblv limited Uoweici, by legislation 
winch fonlcis VHmu tin Senetaiy of the Inteiloi tiiH powei lo 
dctei limit hciis mil to p iititnm illoliueiits’* ThU'i, fox estainple, 
the Supieine Couit bns held“ that a will made by an Indim 
worn III 111 accounncc with clepdUmoiital lefinhitions, and ip 
pioved bs the SiKietan ol the Inteiiot, dPusing hei xestiicted 
laud to othnis than hei husband, w is lalid notwithstanding a 
piosision in (ho Oklahomi law piolubiliiig x mnxxicd woman 
twin bctiucatliiiig inoie than two thuds ol hei piopiity iway 
fioiu hei hubband 
The Oouit MUd 

'The Ht'cietaiv of (he Intenoi made legnlations whiih 
wpie piopet to the exeioise ol the powoi confexiPd upon 
him ind tbo csecuUoii ol Uiu act ol Oongtesa, and it would 
stem that no comment is xiicessny to show Uiat ? '®11 
TOklahomn Code] is excluded fiom peiLinence oi opeia 
(ion (P 32J ) 


In a woi d, the not of Congicss xs complete in its eontiol 
and adininisliation of the allotment and of all that Is 
connected with ox made neccssais bv it, and is antagonistic 
to any light oi luteicst lu the husband of an Indian 
woman in hei allotment uiidci the Oklahoma Code (P 
328 ) 


NeithPi thp consul iilion ol a SI i(c noi any act of xts 
legisliluie, whaliwei lights i( nuv lontei ou ludiins ot 
withhold fiom tlum, ( m wiHidiaw them fioni the opeia 
lion ol ail ml which CmitiPss passes coiiccinmg them iii 
the exeieise of its pii luioniit lutlioiitv United States 
a Ilolluiau, SVf ai •lOT. 110 (P 407 ) 

A second til Id m which st itc 1 iw has been extended to Indian 
lesciyalioiis bv congiession il flat is Iho lealm of laws covering 
“inspection of bcilth and edu&itiuuQl conditions” and the 
eiifimemint ol "sinilation lud qu ii inline icgnlations” as well 
IS “conipnlsOM sihool atteiulaiue ” B> the Act oi Ecbinaiy li, 
102'1,” Congicsb authoii/ed the enloicement of such laws upon 
Iiidiiii iosw\ ilioiis In stale ofhiiils “uiidoi such iiiles legula 
tioiis, and conditions as the Scaielaiy of tbe Intel loi may 
piesciibc ” 

A thud body of state laws is extended ovei Indiiii leseiva 
tioiis by section 280 of the Oiiminal 0030** which makes 
oltenscs by non Indi ins against Indians and by luduns against 
nouinduns pninshable in the fedeiil couitt. in accoidance 
with state liws existing at the time of (lie fedeial enactment 
in question “ 

It will be noted that the foxegoiug statute is expiossly made 
inapplicable to any oQcnse comimttccl hy and agaiubt an Indian, 
by the teimb of section 218 ot title 25 of the U S Code* 

Apiit fiom these thiec hclds tbcie has been no geneial 
congiessionol legislation authoilziug the extension ot state 1 iws 
to Indians ou Induan leseivations 
Within those thicc holds it is piobihle that any dciolution of 
authoiity fiom Congicss to tho stales may bo revoked at such 
time as Congicss sees fit 

B SPECIAL STATUTES 

Apait fiom tho gonei al statutes notprt m tho pieccdmg sec- 
tion, a numhei of acts of Oongieas dealing with paitioulai liiboa 
01 aic IS contui vniious poweis upon state couats, state legib- 
latuii*s, and state adniinustiiitiio oflicnh. These statutes deal 
most commonly with such subjects us ciimes,'* taxation," pro- 


In a latoi ease appiovmg this decision, “ tho Oouit sustained 
the validity ot a leise made bv an ludiau ou his family home 
btend winch violated in Oklahoma statute requiring execution 
by both spouses The Comt said 

Noi js the validity of the extension lease affected by 
the piovjsion in tlie Oklahoma constitution that nothing 
in the laws of the United Slates shall depiive any Indiau 
01 olhei allottee of tho beuefll of the homestead laws of 
tlio Slnt«* Whpthei oi not this picmsion was intended 
to do mote than to piotpct the nllottpes fiom the enfoiced 
SCI/m p (if then homesteads, it is sufficient to say that, 
whateiei ils pmiwse it can haip no moie elfect than 
the Oklahoma stitute in giving valulilv to laws of the 
State lopugnant to thp loseived powei of the United 
States ui legislating m lespect to the lands of Indiana 


to the laws of the Teiiiloiy of OMahomn And the Osnges weio 
allotted unrtei the A<t of June 38, 1908 34 Stat BSO, and under tho 
piovlMOns of that Act became subjirt to the laws of that Turttoiy 
See howcvei sec 6 of thi Act of 1006, gupia See also sic 8 of tbs Act 
of Api il 18, 1912 17 Stat 86 subjecting the persons end property of 
Osaw Indians lo the juiisditUon of the conntv comta ot Oklahoma in 
pinbate mntteie Aa l<> the SHvo Clvdlrcd Tisbes of Oklahoma, see 
Stenwfv Kayes, 29BTJ S 403 (1086 j, pet for leheaung den , 200 tJ S 
b61 (1983) 

“Alt of Jimi S3, 1910 90 St it 869, 25X7 8 0 371 . Act of May 18, 
1910, 99 Stat 123, 127, 26 U 3 C 821 See Chiptei 10, set 10, Oiap 
ta 11, sec 6 , Chaptei S, sec 10 
“htonaef 1 Oatatn, 218 U S 310 (1021) 
wgpeny Oil Co V OTta/iolm, 204 U S 488 (1924) 


«4B Slot 1I8B, 2B tJ S C 281 And see Tayloi OiozlnB Act of 
rune 28, 1034, 48 Btnt 1200 amended Juno 26 1980, 10 Stat 1970, 
ducussiil in 60 I D 18 (1930) 

“ 18 IT b C 468 , dtiived Irom K B i 6801 , Act of July 7, 1898 
sec 2 80 btlt 717, Act ot Tune 10, 19 «, 48 Blit 192 
“Confciess has not attempted to give toicm to etato laws later 
enacted, appaicnth having in mind the pobbihility that such Icglsla 
ion might be considered on unionbtitntionol delegation of power ur a 
violation of Conatitutional lequirements of coitainty m penal legiblatlon 
Of Wavman, v Southard 10 Wheat 1 (183B) Field v Ctaih, 148 
IT 8 040 (IS*)!! , TViahtta Raihoad y Publus XJtiMut Com , 260 TT B 48 
(1922) , namton d Co y United Btateo J70 U S 30t (1928) , Panama 
BeltningOo y Ryan, 299 U S 388 (19T'I) 

» B S I 2146, amended by \ct ot Febmory 18, 1876, IS Stat 910, 818 
8ee Chapter 7, see 0 , Chaptei 19 eie 8 
“Note, hownei, the Itguh/tlion of state ftdtial administiative 
coopeiation by the Johnson O Halley Act ot 4piil 16, 1034, 48 Stat BU6, 
amended Act of Jnno 4, 1083, 40 Stat 1468, 26 C 8 C 462 at And 
set Chapter 4, sec 10 , Chnplei 12, see 1 

*» See 29 Wlett v CToeaei, 286 IT B 228 (1916) , Bit ey ilayheo 2 P 
Supp 609 (D C W D N T 1988) , People ea lat Ouilofc v OalV, 212 

N X 183, 196-197, 106 N B 1048 (1014) 

-'Act of Febiuuy 21 1863 act 6, 12 Slat 698 660 (Winnebago), 
Act of Joue 8 1940 (Pnb No 809 76th Cong ) (Slate of Kansas) 

“All of Maich 8, 1921, 41 Slat 1249 IJBl, anthoiiring Stitt of 
Oklahoma to tax oil and gas pioduchon fiom Indian landa (upheld in 
33 Op A O 60 (1021) diBtuaaed in Op Sol I D , U 26672, Septembti 

22, 1931) . Act of Mav 10 1028, 40 Stat 406, 493 (subjecting mineial 

pioducUon from Five Civlhzi d Tubes’ landa in Oklahoma io atate taxea) 
0/ Act ot June 36, 1086, sec 1, 49 Stat 1967 See Chapter 18, sees 2, 
6 , Chaptei 28, eec 0 
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bate,“ acquisition ol watei iiKlits,” lecoiding laws,’ and lions 
upon cut tiiubei * 

In Oklihomn theie lias been a paiticulaily bioarl dciolutiou 
of poweis to Hie state govci nniont The oigans of the sidle 

Act of Apiil ao 18S8 25 Stilt 94 98 (bioui) Act of Much 2 
J880, 29 Sint 888, 891 (Siout) Act of Tinuuy 12 1801 20 Stnt 712 
(Mission) Alt ofFebiunii 13 1891 20 Stat 749, 751 (buc and Fox) , 
Atl ol Juno 28 1000 24 Slat 539 (OsaRo) Act of Apiil 18, 1912 37 
btnt 80 (Osage) Act of Tune It 1918 40 btit 000 (hive Civiluid 
Tubes) , Act of Fcbruaij 27 1025, 41 Stat 1011 (Osigc) Foi n dia 
cusbion of the piotisions of these acts seo Op Sol I D, M 18008, De 
ceinber 18, 1025 Op Sol I D , October 4 1920 , Op bol I D , D-40020 
September 80 1022 , Op bol I D M 24203 Juno 10, 1928 

•Act of Maich 3 1900 83 Slit 1010 1017 (Shoshone) discussed In 
foPorlfcins, 18 P 2, 042,048 (D C D Wyo 1920) 

«Act ot Februaiy 10 1870, 18 fatal 330, 331 (btneca) 

■ActofMaioh 11,1882 22 St it 30 37 (Wisconsin) 

» boo Chapter 28, bccs 3-10 

SECTION 3 RESERVED STATE I 

While the gcneial lule, i& we have noted, 1& that plcnaty 
authoiity ovei Indian attain, tebts in the Fedeial aoaeinment 
to the exclusion of state governments, wo have likewise noted 
two major exceptions to this general lule Fust, wheie Oon 
gicss has expiebsly declaied that ceilain poweis ovci Indian 
alfalis shall be e\eiuhed bv the stateb, and second, wheie the 
matter involves non Indian questions sufflaent to giound state 
jurisdiction 

In proceeding to analyze this latter exception to the generel 
lulo, wo may note that in point of constitutional docUme, the 
soveieiguty of a state over its own tciiitoiy" Is plenaiy and 
therefoio the fact that Indians aio miolved in a situation, 
directly oi indiiectly, does not *p8o faoto teiminate state powet 
State power is teiminated only if the matter is one that falls 
within the constitutional scope of exclusive fedeial authoritv ” 
A case m which the factors of situs, pci son and subject 
mattei all point to exclusive fedeial jurisdiction, as, foi exam- 
ple, in a tiansaction involving a tiansfei of lestiicted property 
between Indians on an Indian leseivation, the basis of exdnsive 
federal powei is clear On the othoi hand, wheie all thiee 
factors point awty fiom tedeial jniisdictiou, the power of the 
state IS clear There exists, howesci, a bioad twilight zone 
in which one or two of the thi ee elements noted — situs, peison 
and subject matter — pomt to federal iiowei and the remomdci 
to state powei These aie the situations which lequiie analysis 
and the vaiions combmntious of these factois present six 
situations for consideiation 

(A) Indian outside Indian country engaged m non-federal 

transaction 

(B) Indian outside Indian conntiy engaged m federal 

transaction 

(G) Indian within Indian country engaged in non-fedeiol 

transaction 

(D) Non-Indian outside Indian countiy engaged m fed 

eial transaction 

(E) Non-Indian m Indian countiy engaged in fedeial 

ti ansaction 

(F) Non-Indian in Indian country engaged m non-federal 

transaction 

A brief discussion of these six type-situations is m order 


••Ordinarily an Indian raservation la consldeored part of the territory 
of the state Utah and Wortham BaOmv v Wither, 116 U S 28 (1880) 
Bnt In some cases, the enabling act or other congressional legislation, 
or the state constitution itself, dedaies that Indian resoivations shall 
not be deemed part of the teriitoiy of the state Sec, for example. 
The Kansas Indians, 6 Wall 787 (1866) , Kaslmest v Hyde, 98 U S 
476 (1878), qnallflad In Long}ord-7 Montetth, 102 U S 146 (1880) 

" Bee seo 1, supra, and see (Jhapter S 


govcinnioiit howoviu, in psoiasing such poweis hate been eon- 
sideied fedei rl igcucies Tlius in Piiihct v Ricliuid'" the Su- 
pieinc Gourl, m iflciiiiig to tbo autliority ol the county couits 
ol Oklahomi under set lion 0 of tbe Act of May 27, 190S,'” said 
* <• Tbit the igpncj which is to appiote oi not is a 

stite touit is not mitcu.il It is the icmcv selected by 
Congiess and the authoiity confided to it is to be exeicised 
in gning ellect fo tbe will ol Uuiigicss in losiiect ot a m it 
tei within its contiol T8ius in a pi icticrl sense the couit 
in ext Rising tint intlioiih ids as a ti di i.il agency , and 
tbit, is locogni/cd bv Hie Suiiieine ('ouil ot the Stale 
Mdicy \ Voiiid of Ooniiiiibiionc/ 6 15 Oklahomi 1 (P 
23')) 


“250 tl b 289 (1010) 

»> 39 bt It 812, 813 

OWERS OVER INDIAN AFFAIRS 

A INDIAN OUTSIDE INDI4N COUNTRY ENGAGED IN 
NON-FEDERAL TRilNSACTION 

It IS uudoubtedlj tiue, is a general lulc, that an Indian who 
IS “oil the lospii lUon” IS subject to Ihc laws of the state oi toi 
iitoiy m which lit finds himscU, to tbe same extent that a non 
Indian citizen oi alien would be subject to those laws" 

B INDIAJSr OUTSIDE INDIAN COUNTRY ENGAGED IN 
FEDERAL TRANSACTION 

To the geiiei il rule set foith in the pieceding paiagtapb, an 
exception must be noted If the subiect mittoi of the tians 
action 16 i subject mittoi oioi which Cougicss Ins abseited its 
constitutional power, the state must yield to the supciioi powei 
of the nation'' £oi example, Cougicss has tikeu the position 
that its constitutional concern with ludiin tubes leqmies a 
piohibitiou of sales of liquoi to all “woid" Indians, eien outside 
of ludim lesoivatious, and the couits have upheld this exeiclse 
of powei “ Undei the ciiciunstuices, any state inteifoicnce 
with this piohibition would uudoubltdly bu held invalid 
A second example mij be found m tbo lenlm of restricted 
personal piopcity of ludiuis tVlieio, foi example, a herd of 
cattle Is held b> du ludutn oi an Indian tube subject to fedeial 
losluclions uiK)u ilienalion,'' it seems clear that the lemoval of 
the pioijcity tioui the icseivation would not free it from such 
fedeial lestiictiona, aud uiy state laws oi proceedings incon- 
sistent with tedcial contiol would be cle.iily unconstitutional* 
The hue between fedeial ii insactions which aie of such con- 
cern to the Fedeial Goieinmout that the state cannot legislate 
m the mallei and olhci tians ictions on which the state is pei 
nutted to legislate, is not always easy to diaw 'Wheie, foi 


“FTunf V State, 4 Kan 60 (1866) (murder of ludian by Indian) , 
In tv Wolf, TT Fed 606, 610 (D C 2Uk 18b8) (conspliaoy by Indians 
to obtom money by false pretences fiom Indi in nation In D C ) , State 
r Wtatams, IS Mont 839 48 Pae 15 (1896) (muider of Indian by 
Indian) , Pablo v People, 28 Colo 134, 46 Foe 636 (1806) (murder of 
Indian by Indian) , State v Spotted SaWh, 22 Mont S3 65 Fac 1020 
(1880) (mnrdet ot wbite man by Indian) , State v lAitle Whtrlvoind, 
22 Mont 425, 66 Fac 820 (1899) (muidei of white man by Indian) , 
Far parte ilooie. 28 S D 339, 183 N W 817 (1011) (murdei of Indian 
by Indian on public domain allotment), commented on in Ann Cas 
1014 B, 648, 632 And see state coses coUeoted In Note IS, Ann Css 102 
•a See Chaptu 7, eeo 0, fn 218 , and see Chapter 18, sec 2 Of The 
Kaneas Indume, 5 WnU 737, 756, 760 (1866), “If under tbo eonUol of 
Congreu, fiom necessity thuto con be no divided authority * * • 

Theie can be no question of State sovereignty m the case, * * * ” 
•• Bee Cbaptoi 17, sec 8 
" Bee Cbaptei 10, sec 12 

•» Of Umted Statee T Oooh, 19 WaH 591 (1878) , Pine Bvoer Logging 
Oo V Uwted States, 186 IT B 279 (1902) (tribal timber insgally 
alienated) , diaonssed In Caiapter 16, sec 16 
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\1 1 Ulis 


( ' iiiipl luniliii-tii li'lMii^ 11 . Ill- Mil ilii II 1 1 \ iiiiiii li ivi 111 I II 
]ii(iiiii I il III liiih I - ili‘ iiMi null 111- iii-i II ,\linlii I -III li I i-lit'' 
In I\ III I IIILI Iilli il I|\ I III I on m iliini -t nun s In tin |ii« -■ nl 
-nil 111 till li\^ iiii iiiiiili iii-wii I in III -mil liillii iiiiislioii j 
Ij|Ui\m-i 111! i|in null 111 \liilini I n ilili 1 mil iiiinlii-iil tm 
[iiiliin mil nil 111 I 11 n limn iinl In III -iiliin I In lnl< i il 

II nil linn- Iiimii ilii i iiinii i- iniiiiiiiii lioiii lli< I I in <'l 
till -I ill 111 -I III ill III iiiii-iilij llili llH,-iluMi‘ Jli 111*'- 
-iIll iliiill il 1 1 III 111 'I ill |nn lilt II ill I il imin ill 111 Hh iiblnl 
jii ilii 1 tin Mil ni I li I \ iiimii 1 1\ I IV - It • nil 11 - I -ill 111 

hill lin\ iml ilii 11 ll I iiikii - iilnlliliil- -lull li^l-lilimi" 

( IMMVN VIPIIiN (.Ol'NTKY fcNUVGED IiN 

KJIEH VL IK V\S Vt I'lON 

1 1 I- ui II ~i I III 1 1 lint till -I 111 hi- no iiiiiM I iiM 1 1h< ' inirlni I 
11 ' liiili 111 nillmi till Mull III iiiiniln wliillui m iml lIii ton 

illli I 1- III -]innl iiiimtu (n llli Iiiliili (iiiM illlili III ' '1 Iill- 

liiiliin III nil ui mil ilnmn nlliiii- IkMikii liiiliiii- ind 
-ill- III (in mill piniiiiii IkiUiui liuli m- in iiiittn- nvi 
wliiili I III -I ill I niiml iMHi 1 ( miliiil '-Il loji- I- lilt Iiiiljiii- 

iiiiiii 1111(1 inn nil uillini ilii nsiniiuui" Thi tJi-ihilili Ins 

„niin ilh linn ivjiliiiuil iii tiiins ol liihil -(i\tuii,ul\ iiid i 
lull I ll iinlii \ 111 iiniiiiiiii^ -mil tnhil -iim loi^iiU miiii-l -1 iti 
uni inn 'lliii- in ilnnuu -till |iiii-thi turn inn uhiHtn 
niHUU liiilnii- nil in liiitnu n inilnui tin Suiiiiiui C'liint 
lUiliiid in LiiiKil V Qiiiin " ixi \ in UninliM, J 

At 111 I iilv iHiioil ll Im mil the -iltlid iinlin ol ('nil 

t,u - III p* null (Ik [nl-niiil mil (1(iin<s)i< tililimis nl 
llii Jniliiii Willi 1 uli iillii 1 in hi ii^iilitnl iiid oil iisi 
In nut' Iiiilnii lunii-l llii iin-imm iiioiiiit\ ol aiiollui 
Iidini lo III ill ill wiili iniiiiliiM In tliiu luhil aistimn 
mil 1 111 i (I’P (lOi-ildl ) 

Wlitilini lilt liM ll -(all liMs inn hi> uiplud lo IIk Indiani- 

III I IuIh iMtIi Ihiii iiiii-tiil, i\iiio— (d ihimifih miUDuiil oi 

uthintiM, is a i|ii>-lin]j wliiili llin Siiiiuiui ( 'oiii t dun- nol snniu 
tn ham iiissid niinii iiuinh ' Thni is iio dimbi Ihit inim 
tiihi'i' III till iu-1 lull' iiuiikd si ill* lins" liidinil. in llii 
("ill u us (ll ihc lli'iHihlu it iipiu. us ihil i uious lieilit- 

wi'ii iiiiUU* liitwwn liidiiii liihi's mrt Ihi i uiims stilis' 

The 1 iliditi, lioiimoi, of sinh lourul oi inloiuialaiiinKtineiits, 

Il IS not Ini 11 dihnilili tsi ihlislu'ii ll nimUl -itm that il stitt 
liivs in uloiilttl hi liidiiu lulus tlic'> hue olltil as liihal 
hills ind not siiuidi m iviiisos ol stile soiinrignn " 


" S c l hiii>lni Sit 7 anil I haptii Hi sm 
“• Sii Clkiiilii U 
n JJiat 

* S( I 1 1] ipti r 7 

* /Dili mil Chiiilii 1 i Ml D Anil sii III mo Sol I D April 
ail I'lTi liiildmi, Hint till SI iti' oC < Rlilniuia. is without ImlsdiLtion 
III iiiiiilul luiliins iisiilm^ on i iiuliuuis wiilnn thi slab to tike out 
liiin-i-liii ilOks oiiui (I 111 thi in 

«ait 1 s (i(IJ (I'llU) 

« (7 f nitiil <s/«ti - n H I K r>i lit ilu \ TifUi Jol 71 S !■> (l') 27 ) 

“ Sli Io] cuinpli till iliMnssuin of Niw Tuik Indians In Chapter 
22 mil tin (iininiints iin tin* Fusleio CliijoKn iit ffoitli ClnulinB n 
CJiipti'i 11 sLi 2 

* Hi i* ( In 1 07 1 1 J 7 (if 1011 i Otoitjia 7 Pet 1 ( 1 S 81 ) Sentia Vatmn ^ 
Oftinln lac. N \ 122 27 N B JT'i (ISQ!) J Op \ Gl 110 ( 182 h) 
inn IJiP rn-ioon of tin Anictjcoii Inihiii In Ibi Lan of the VnitpH 

htiitcs (l‘i«). lii T Comp Lea 7 S sT Whlli thi Con-ntiition foibiils 
a stales putumK into tiny lieati iHuntf, 01 contediritioa (Ail 1 
sot 10 illscufcsutl III donisfii 1 Otngiu (I Pet "in C 7 fl ( 1812 )) the 
ponitiim hoe hoen tiiKea Irv at linit one bfito eoint thit this did not 
pipieut tualtih 01 lompacts foi me tMlniiaislimpnt oJ Indian titte 
biLwien stitos and Indiin tubes Hi man A of uni v Chtufu, etipio 
*“Vn Indiin tribe nuj If it so (Iiootixi adopt as its own the liws 
of tbb Sitalo in whjLh it is Hitnitcd lad may mki eoeh modlflcitlaii 
in these laws is it dums huitiblp to Its piciilmr conditionB” 61 
I U 14 42 ( 1831 ) 


I) \()N INMI\N Oil I SIDE IM)KN COMNlUt ENGAGED 
IN I'EDEU Mj TK'VNsVC HON 

Vliliiiii^h 1111111111111 1 Ill'll Inihiii uiil-iili ol liiihiii iminin is 
miiiiii ll -iihjiii liiliihi illiw u.vnniiu Imlnii lifm-, ind is 
wholli -iihiul III -I III liw time 111 (iiliiii siihjul iiiiltiis 111 
iihuli llii lulu ll iiiliii-t i--iislimn thil I'siii wilh lesiK'U lo 
null Iiidnii- inil-iili lli< Iiiiluii mniiLii li dci il 1 nv will siiiii 1 
-uli till liw Snili 1 iiiilln Mil iii-linu, 1- llu liinsln 

IIIIIU out Iiiinlnihin to iiiotlm ol u-Uidul iiiniuiU unlaw 

milt tiKiii limn in liidi 111 11 sou itiuii " kiiotlici usauiiiU* 

inn III liiiiiiil III (III leilin nl li ms i(.li(Uis hi twei 11 in iniiihnu 
1)1 I 111 Iiiili 111 Him 111 iiul I lliiid iinti, inii-immntul oulsiih 
iiMIii liiilnn iimntn wliiihnuohi i pn-nn il iiitiii -t 111 Indnii 
Midi " 'Mils 1 1 1— III ti iii-iitiiiii- in wliiili Him Inilnii- milsule 
nl IlH Iiidiili (oiiiilli iiiilsl I iki' lUiMiiit III lulu ll lilililii liw, 
IS tvliuiiili liiiiiiul III smiH, unilMiii, iiuiiniih Mi iinlUis 
nnohink inniiiili iii whiili tin luliiil GoM’imni'ul his 111 
iiilnisi ‘audio the jm-miiiil »1 llu Intlnii Sumu il-elt 

E NON INDIAN IN INDIAN COUNniY ENGAGED IN 
FEDER iL TR VNSAC TION 

Il wlidi* till sidimt iiiitUi IS (if Inldil (oiiLOin, i nou 
Indtiii is-iih](d tiiUihnl 1 ilbu lliiu stile |iii isdictimi, oteii 
Mil Ids (luniiiiit, mil-uh nl 111 Imliiii usiitiiMun, ii Joitio)! 
Up is -uhjul 111 lulu il iiuisdiiliun tni ids ol iideial toliceiu 
1 onnmtU'd willim an tiidnii 11 spii ilimi linked, Ihtit is i mm y 
hiuid leiliii ol toiulml III wliiih non Iiiih 111 011 iii Iiidnii 
ustn itiou uc sniijut Mi Inknl utliei than si ilc Dcmei 
Wilh usiHd to 111 (ilfensiN iniiiiiiittdl hv whites nRaiusl Iiidnns 
on an Indnii ipsciv itioii, si ite jiiii-dn lioii yields lo iedei il 
juiisdiclion, illhonah ni fill llu hmkial Goiciinneiil has 
idopted stile liws in iiioMdiug Mu the piimshinent iit such 
olletisi s In the Icdml coiiils ‘ Likewise, thiic iie wiiions 
lesenation ollt'n-es lot which i'migiess has nusaihed iieiiillu's 
nloueililo 111 iuloml coiiils, winch lie ixiplu.ilile to non 
(iiclians, nicl iii some iiistuicos to Iiicliuis is well tl lias bun 
uhiuiiisti itmit hi Id thit eyen 1 siiro ollicci cannot cluin the 
liiolecljim ol St Ue I lyy il he enUis in Iiuliaii lesuyatiou yvitii 
out cotigiessicmal uithuii/ilimi lot (he imiiiuse ot scauliing in 
ludiitii s home ten laoiKity thought to bo 111 tho niiliniul 
Iiossi ssiim ol the liidim" 

Allhongh ihe fidn il Lon-liliihon i 1 jiiiisdictioii nyu niitleis 
iflectma Iiidini lilius on in luchan ii'senalion h,nb gen ei illy 
been viewed as .111 exoliisiye jiinsdidioii, evdnrtiiig all slnte 
legisuiinn an PMeiiliou to tin aenei il lule his been letogm/t'd 
wliiMo the stite UgisUtum sniirleineiits ihc ynotettion of In 
duns piuyukd by fedei il Uw Bmb stale legislation, which 
iiuv be Icinied “anoinuy” to tedeial Uyv, is uiihcld 111 S/a/t of 


"hie fti IS wpni 
r’hop ChapUi 2 sic 111 

'iSeeOicyoHy Jlitihcutk, 202 IT S (>0 rtS-Oq (lOO(i) Kaotiiiah 1 
JTifuftoa 202 U S 478 (lOOfl) , lyuitiu v Vnited Rtaln 207 U S 
GOl (I'WS) Vniitg Statm 1 Tl'omKi 10 S T 7 S -,71 Cl'IOt) itoiiiwii 
\ Itoi* 20 (| n H IRt t 8 T- 48 t. 11025 ) XJiiiUa Statet r ironisoit 201 
870 104 (C C Colo tool) 
r’6pp ttuplii 2 wc tB and Cbiplu 18 

“’feee Ch-iplpi lb see 5 Theip may be ‘iiluadons, howpiei lu 
wlicli i Lanciunnt lurJsaution may be eseicisirt b\ tin stati to pin 
tell Indinnb agHinit nou Indians fitale of Wrio 7oi} y DiSb/i 112 
a B 886 (ISMS) discnsspd in CHlaptPi IG, sec IOC 
I "Bee set 2A, supfh 
r bop Chaplei 18 boc • 

[ »06 I D 88 {nW) 
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A'mi lo/ 7 , A Dihbh ' wlim (lit Hiniiiuu Ciniil m iiiili«I(lmi; i 
iiioliiIiitKiii It, mist tii'sii IS-, mum liuli iii I tiicis duliitd 
Tilt sliliito 111 (iinstiim IS 1 imluL UmMIiIihii 1 <ii tin 
tiiotcilion (il till Indians liimi nifiiisioii ol llic ■\>liili 
IJiopli, and to iiitstuo the ptatt II is tlit ditlilt ol i 
pindnnt ii d lii^t pnln i NnlNMlhst indint, tliciMtuIiii 
11 1 it ion vlinli tliiM Iiidiin mtioiis liold to llu Goo in 
nil lit ot till niiitid Stall's tin Stiti oJ N.w \oikliid 11 u 
powoi ot i soo'u'i(,n o\ii tliLii ptisims .mil pioix-itt, so 
til IS It Ills n((is..ii\ to piisiiii till* pt'iti ol lilt 
f'oninioniM illli, iiid piotiit Hum Iiililt* iiid In Ipli ss 
Iiinds iioiii ini]i(isilion ind inliiision Tlit poiiin ol i 
St lit to 111 iki sntli iit,ul itioiis topiisiiio llu pi 111 ol tilt 
louniniiiili IS ilisolnti indInsiio\ii In tni sum ndi ltd 
Till' lit IS till'll loll* not (Ontiin to llio Coii-'ti till ion ol 
the United St Ues (I >370 ) 

Olhii t ist's lint tppliid tins mil to st itt liws loiliiddmi, silt 
of lupioi to ludlliis,'’ mil to iiLlui pioliitiM mil mtill iij 
It'ctisl itton “ 

F NONINni‘N IN INnikN COUNTRY ENG\GED IN 
NON FEDERAL TRANSACTION 

'ilio null' tut tint till liKits ol 111 tout is ou ui Inch in 
11 son it ion (loos not picMiit llu iMictsi ol stilt luiisdiitioii 
wlu'io tlio piities iiiMihdl nt not Iiidiuis ind tho siilijiit 
initlt'i ot tlio IttnsKlion is uol ol lodoi il (oiitiin Tims, it 
Ills lioon liild tint ninnlei ol i non Indim In i non Tndi lu on 
an Iiidiin losen ition, in tlie ibsouto ol otpioss lodiiil Iim'’ 
liitiou to tlie (ontiiiv, is i inatUi ot es-dusno si ilo jiuisdit 
tlon Likoniso the i iliditt ot stile tixilion ol iHisonillr 
ol .1 nimlndiiu nitlim Indnn tomitij has httii su'-luntd*' 

G SUMMARY 

The inlos tpplitablo to oath of Uie Ion going It pis ot situa 
tions *110 not ost ibllsliod bo^(md the possihilitj ol donbt, and 
they loito iniich loom foi dtli.ili ui dofinnig the tlute taetois 
in Iciins o± which those lulos hate luen toimnlitcd “Indian,"* 


"21 iron <306 (1838) See Ch iptoi IT sic IOC 
<"8/att s Krnney 14T Tic 400 (Wish I'ln) , Btaii t Uamlocl 
BS Wash 031 109 Puc 17 (1910) 

■I feeo mate t ^Yolf, 148 N C 440, B9 6. E 10 (1907) (npholdiiii, 
state liw riqulrlne school atlonilnnti ot Hustiin Cheiokee Indians) 
lommtnted on in Note, Vnn Cil lOlBD 371 
“Pnitoil iSrtotes T McBratHev, 104 TJ S 621 (1881), Diapet \ 
Vnited Btates, 104 U S 240 (1890) , ind see Cliaplei 7 eit 9 ind 
Chapter 18, ait 0 

« I'Aomoi V aav, 109 U S 261 (1898) And ace Chaptti Id, tec 4 
“The deanitlun of "Indian" is consideied In Chnptti 1 btt 2 On 
the quiation of thi appliciibiUlv <if stite liws spidil impoitinio 
should be aseloned to the cisi'b whith suggest that when Uibal exist 
ence ceases Indians ceoae to be nndei fedoial jaii<:.diclion and become 
subnet to state control 

Sie opinion of Mr Inatice Tohnson In FhUher r Pith, 6 Cianch 
87, 146 (1810), and opinion of Mi Justice McLian in Woioeiter \ 
Otoitfiu 0 Pet B15, ISO (1882) Sfi ilso Bcott T Sanfori, 19 How 
SOd (1867), while tho Supreme Couit, with letuence to the Indians, 


* • * and if an indiYldual should leave his nation oi Uibt, 

and take up his abode among the white population, he would bo 
entitled to all the lights and pihiUgis whiih would belong to 
an einigrinl bom anj othei ioieigii people (P 4U4 ) 


See olHO dicta In The Ohetohfo Tiiut Fundi, 117 U S 288, 809 (1880) 
to tbc clCecl tbit the ao called Eostorn Bond of Cheiokee Indlins who 
separated Ihomsolves hom the mam body of the CUuokie Nihon In 
Its mlgiatlon to the West, became "bound" to the state laws of North 
Caiohna See also and of TJnUfd States v Bopd, 8i3 Fed B47 (C C A 
4, 1897) , United States v Wught, 68 F 2d 800 (C O A 4 19il) , 
and Umted Btatei v Oolvutd, 89 F 2d 312 (C O A 4, 1987), to the 


Tiiib m Ldiinti'i, ' mil “Il 111- u liini ol li iln.il i oiiici II ” lint 
Hum III iiMi siiiiiis I'lsei Ill'll tiiilul" mil tin \iuws iboie 
i\pi(S'.iil <111 till' \ moils (omliJii.il Kills ot tiiliiis iimessiit tii 
iipiuul s| ii( 7 iiiwli( tiiiii (III Iiiih 111 uulliis IK piobibli as 
iJ(is( III till uliiil (liiisimis IS lilt siiii]ili' siliinii L.iu tome 
Till lini^umt, siiLioiis m it lu siiiiim ii lyi d in two pioiHisitimis 

( I ) In wiiltoi iniolLiin/ iinhi Iiuliiiiii uii an Intlinii n< 

tiiiilaiii lilt ituli tins no in> sdaiuni i/i tin tib 
It UK ul iitKiju Idji In lion bn (.'oik/kss 

(J) In all ollni <a\ii lilt hilt Inn, jni iiilit tiiiii iiiiltss 

linn IS iniuliiil ti iiihjiit inallii oj siiiiiul fed- 
iiitl tome in 


ilULl 111 it tliise Indlins hiiMU., Iiiiii iLcngiiizi Q anil tualcd h} the 
hiilii il Ciutiiiiiiii lit IS i tiihc luiisl hi iinUdiil us such hni i mule 
■ Mindiil discussion ol tiiliil eMslmci and its tiiminilioii sic (haptu 
14 MIS 1 ami 2 On Ihi ii„lit ot e\p ilii Kinii sfe ( h iptci 8 wl 
1011(1) 

Vl'.o SK. Jj paih Kinilmi 14 Fed ( is No 7710 (I L W D Aik 
IS78I 


• ' 1 Whin Ibi mciulus ol a tube uf Iiiili iiis m iltir Ibem 

siUis oiUKii,, lilt iitizcus ol till Uuiliil btatis iiid litt imung 
lb( |uo|iI< III (hi Uiiitid Stills Hut III uuinCil m tiu missol 
mu pcoph owin« lomplili ilUgiiuci tii the guteiumint ol tbc 
liiiilid Silks lull ut Lhi stilis wluii Ihiv <u i) iiside ind 
(iiuiillt willi Ihi iiluuis ol thr Ilmlid Statis lud of the sitiral 

• ■ ^ “■c luiisilicinm ol Ihi limits lliciior jDi piiili 


Ri i/nolils 


e No 11 71') I 


Uiiih 1 Btiiti 1 


Fhii I 


3 (148 1 


Jd ess) p 11 2 bloij Const 
How 1(50 U S J 404 


( I'Ms Diid Scott t Sandlonl 1 


ind see ciscs iiilliitid in Noti 1 . Ann l is l'l2 19 1 
4 uniQuo ailunliun ousts with le iioct In the bac and Fox Iiidmiis of 
low i Till State Ilf low i whiih hid itciclsid luiisdic tioii iitii thcsi 
Indians and which held title to then lind iii liust foi tlicm tians 
tilled to thi Fideral Govunmint cxUusitt juiisdiction ot the Sic 
and buz Indians ri siding In lowi and icluiniug tho tiibnl lelatlon, 
ind of all otbci Iiiihnns dwilliug with them '* * ( ict ot Fehru 

uv 14 189b Acts 26th GKniial Assembly, p 114 ) Tho state bowevei, 
reseivsd fiom such bansfu Jmlsdlctlon of cimiis against the stito 
laws comnuttid witbm the icscivation by Indians oi olhcis In Peteii 
T Malm, 111 Fed 244 (C C Iowa, 1901) it was held that thia reeoiia 
bon oi anthoiity in the slate did not afllct the exclusive Juiisdiction of 
tbc IVdcral Government otei the iclalion of the Indians among them 
selves See, on this quesbon Memo hoi I I> Jane 16 1040 
Also see Til II Volt geohuil bO Kaus 410, 70 Pii 877 (1904) , Stale 
\ Ttig Sheep, 79 Mont 219 241 Pne 1007 (1920) , State v Williami 
H Wash 826 48 Put 15 (1806) ktati v Bourn d, 3) Wish 260 74 
I'ac a82 11903) States Suiliod, sO 8 D 280, 148 N W i77 (1912) 
Indians residing in Mime while thiy hive a cununuiial oiganizalion 
flit Icnnie ot pmpertv and locil aftiiis iie deemed by the courts of 
the, slate to be without political oisanizatiou and to he eubiect, like 
othei individuals to garni laws of the stale State v Beiocll, 84 
Marne 4b3, 24 AU 948 (1892) 

It w 18 believed at one tunc that the giant of citizenship to individual 
Indlins, whether by an act ot Congiesa oi by tbe piovlslons of a 
beaty had tlie effect of tciminalmg liihal lelations placing the Indians 
beyond tUo power of Congiess and Bub]i cling them to state jurisdiction 
Ibis view wis taken by the United Stabs Bupieme Comt In the famous 
cnac, Mattii of JUiff 107 U fe 488 (1909) Latei howovei, this rulmg 
was iguoied in jrallouiBll v United Statu, 221 U 8 Sl7 (1911) and 
United Statf, v Saudoial 231 U S 28 (1918) ind Anally ezpicssly 
oviiiuled in Lmlid Btatei v AT'Ce 241 U S 691 (1910) face, in this 
connection, Obaptu fa, secs 2C and lOB(l) 

*1 hei Cb ipti 1 1 sec 8 , Chaptei IS see 2 

■‘faei Chuptir 18 sec li Cliaptci 14 sec 7 As noted in the dls 
cnaslou nbovi thi turn ' tnusactions of lideial concern” Is used lo 
covei matteis ovei which the powoi of the Ftdeial Government has 
heiu evoicisid whelhei tluough legislation thiough lathoibcd admin 
istiative Bcbim, oi m any nthpi valid mannei The content of tho 
bim IS tlieicfore to bo lound m the matiiials discussed In vaiious othei 
ctuipteis, pubcolaily ChJpteis 6, 9, 10, 11, 12, 18, 14, 15 16, 17, 18, 
audio 

• hoe fns 02, 03, and 04, svpia 
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THE SC OPE OF TRIBAL SELF-GOVERNMENT 
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SECTION 1. INTRODUCTION 


'Ihf Imlnii> tirflil (il M'll s'nMiiitmiil l^ i ii^hl w 1 ik 1> has 
lii( II ( (iiisisti iiih Liiolodid liv (III Kiuit'' li(i|iKiitl\ i(ui(,iii/((1 
mill niliiinilliiiih k'iiiiikIIa fii if \ in ikois iml Uf,is1alois mil 
MM \miUK (Iisi(i,iuliit li\ iitiuimsfi ili\o (illidils Th if siuh 
iiKhts hue Ikm'h diaii's udeil is ix.ihipb due moie to lack of 
iiilii iiiitaiK 1 \Mfh till law of flu subjiif th in to iin dine foi 
iiKU'isid jioiMi (III the iiin (It Kliiiiiii 4101111 ufliiiils 

7 til most hiMi (If ill liidiiii ii^lifs the ii(,lit iil sollguMiii 
1111‘iit is ihu liiiIi 111 s 1 1st lUfiMisL at: mist kIiuiiiisIi itno optiios 
slim loi in II leilm nliiii the si ms no powoiltss to t,oMiii 
iiid T\liiM> (.'iniMiss in.(niuod with iiiou* iiio iiife uitumal 
.illiiis I iiiiiot ftoiMii wi ih mil "itll, tlune luiuiiis i lame 
11(1 man s land ill wimh KOMiiiiiuoiii i in email ifi mil} tioiu olli 
(Ills of the Intel 101 Deiuitmuit m fioiu the Iiidiiiis thenu- 
sdies Self gm mil iiioul is thus the liiduns’ oiih ilti'initne 1o 
nile h\ a fioM-iiimeut deimUnent 
Iiidiiii si'lf goM'iinueiit the ilKiihil eises hold, inehielos the 
liowei Ilf III Iiiili 111 tutu III idoiit iml opei ite 1111(1(1 i foiiii of 
golf 1 iliiieiit ()1 the Indians' thoosing, to dehnt eouditions of 


’ Tlilk ch ipki Is SI) laigilj hased upon the opnuiui ot lolicitoi Maifcold 
Tovieis ot Inflim TrilKS (Op bol I D M 27T81 Octobel 25, 1084 65 
I U 14) and on the ai fide at 1 8 Cabin Indian Bush ts and the Fedml 
Comts (1<)40), 21 'Miiiii L Hii 141 Ihnt quotation maiks haTP been 
dibpensil iiilh, ne snpe illiious, in im orpoi iting conbidi'iable portiona of 
this( iiutks In till piibenC eb iplci 

SECTION 2 THE DERIVA1 

Fnmi the eaihost leais of the Repiihlic the ludldii tubes bate 
iK'iu leeoRiu/ed as “dislinct, ludependeut, political eommnni 
ties, ' ' mid, is snih, ciuilihid to (neicisc poweis of uelf-goiein 
me-iil, not In liitiu* ot iny deleg itnni ot poivci s fiom the Fedeial 
Gou'imneiil, but iitbci by leason oi theli oiigmnl tiibnl 
eiengiite Tims tiealies and stitutes of Cougiess have been 
looku'd 1 0 111 the* Limits as Inmt.itionb upon oiigiual tubal poweis, 
01, at most, eiideuet‘s of lecoguition of such poiveis, lathei than 
IS the diioet souiee of Ulhal powois Thw is but an nppluation 
ol tbe guieinl pimciple tliat “It is only by positive enactments, 

» irnioestn v Gtoigia 6 Pot 618, 860 (1822) 

122 


tiiliil iiieinbi isliip to 1 ( 1,111 i(c doimsiu ulitioiis ol mcmbeis, 
to pii'sditie Miles of iiibm it met tn leij tisos, to legulito 
IiioiKiii iiithiii tile* ]ui isilK t mil ot the liilio, to euntiol the (ou 
(hitl (it uminhiis In nmiiuipil legislitioii md to iduuinstei 
JIlstK L 

I'tihaiis tin iiiosthisu puiitiph ol all Indnii law suppoiled 
In I host ot (ltdsions limeiii ittei nia hat'd, is I ho iniiiciple that 
l/ioK /joiiiii ii/in/i UK htutitllii rcitiil iii nii Iniliiin fiilic an 
nut, in iiairial dfUifiitii} /mieoi i/iinitcd Tin cipiees ath of 
Omifmis but lahKi iiilKitnl iiouni, of a Imittd torficii/iifi/ 
irhnli hai, min him 1 1 limjunliul Muh luiliui tube begins 
its 1 clatioiiship \iilh lilt' Fe'tle'i il Qoieinmont as a soveioign 
poiioi, !« ogm2(Hl is siv h in tie iti and legislation Tlie poweis 
ol s(ji('id*.uia hue hiiii hunted liom time to time b\ speeial 
lit'alK's ind Ians dtsigm'd to l.iko lioiu the Indian liibes contiol 
of iniltds iibicb in the mdgmont ot Congitss these tubes 
toiild no longti lie wfely iH'imittod to h.indlo The stitutes 
ol Conguss, then must he OMiuiin’d to dotoimiue the lunititioiis 
ol liibil sinoieigiiti iitlK'i than to elcteimmo its soiutes oi its 
liositive (outoiit Whit IS not ('\piossh luuitod lemauis nilhui 
(ho dom iin of tubal soi oioignty 

The acts ot C'ougiesi. which .ipiieai to Imuf the poweis of an 
Indi in tube no not to he undnly extended by doubttul mfer- 
euce* 


Sec Ih le Vauftm, Pitiiioiiei, 141 L 9 107, 118, llfl (ifiOl) 

N OF TRIBAL POWERS 

oieu in the case of conqueied and subdued nations, that 4h<»ie 
laws aie changed by the conqueioi " ■* 

111 point of foim It IS immaterial whothei the poweis of an 
Tiidmn tube aie expies&ed and oxei insert thiough customs handed 
down bi woid of mouth oi Uiiough wiitleu constitutions and 
statutes In eitbei case the laws of the Indian tube owe llieii 
foK® to the will of the membeis of the lube 


*irn« 1) WUliamnon, 8 Ala 48, 61 (1848), nphoiaing tribal law of 
dlioia Aatl b(?e Whaiton, Oonflict at Laws (Sa efl 1908), vol 1, sec 9, 
Wheaton, Blemenls ot Interna tional laiw (ttb ed by PhEhnaon 1916) 
60-68 



THP DEim \aU)N ()1 TRIBVL POWERS 


123 


'I he cailicsl cniniileti t\i)i(Ssioii oi |h<"<c piiiiriphs is loiiiid 
in (lit cis( ()( \ Gioir/itl In th it < isi (he El ito ol 

Ut oil'll, in its itldiiiits to (lisUdi lilt tiiliil MAti unit 111 nl (lit 

CluMokti's, hul iminisoiud i tihitt nun liMiij, iiinm^ the 

Cliiiokiis with tlio (onsoiit ot- llii> tiilkil .uitlioiitK s The 

iSiiiiunie Cmut ot tin TliiiUtl Stitts litld lint Ills iniiiiisouinnit 

IS in Mill itioii (iL till ( (inslitnlioii, Hi It Hu si He ]i ul no iii;Iil 
III inliiiiftt uiiim Hu liili'iil iiimui to iifiiil lit inli itouisi wiHi 
(111 Indians, ind (hit the Indiin (iilii s vttii , iii tltiut, snlijitls 
ol Itiki illiM, to till! e\.clnsuin nt st iti lii\, indtiililkd In (s.ii 
use Hun own inlitunt lulits ul soMieigntj so in is iiiiglil he 
(imsistent a\iHi sufli ledei il liw Tht louil tied iied, pu 
Miisli.ill, <’ J 

Till Indi 111 iiilions hid ilw i\s luiii um-.idiii*d is 
disliiut indtiiindi nt iiolilu |1 tuiiiiiiiinnits, * * " 

(P ) 

' ind Hit si'ttkd tint iiiiu* oi Hu* law tii n Hums is 

Hilt 1 wtsikii iiowoi doi s not suiiindu its indtiiend 
(>1110 — its light to soli toMinuHiit — h\ isso(iiliii„ with 'i 
stiontoi 111(1 t iking its inotottion A weik stile, in 
01 del to inoMdi* toi its silt tv, miv plue itsell nndoi tlu 
inoUttum ol one iiioit* iiownlul, wiHumt sfiipinng ilsill 
(it the light of kottinnuiit md tc isln„ to hi i s|itt 
B'laniplos ot Hus kind m not w niting iii Eniopc “Tub 
Ulan iiid tend lion statis” mis V ittil “do not thiibv 
Cl LSI to bo soMitigii iiid iiidopeudt lit stitos, so long is 
sell got tiniiitnt, ind sotiieit,n iiid iiuk pi luk iit antboi 
lit lie ktt ill the idiiiini ti ition of the st ito” At tlu 
piosont dat, nioio Hnii one stite tinv he consuk>i(>d is 
ludding its light ot self got oinnient uiidei tlu gnu uitee 
Hid iiiotutioii oi oiK 01 nunc allies 
The Chdokti nitioii Hun, is a distinct tonnnuuilv, 
occuptiiig its own tcnitoit, with Imundaius icciii itdy 
desciibed in which Hu* 1 iws ot Geoiui can hate no toice, 
and which the cili/ons ol Gcouii liatt no tight to entci, 
lint with the issiiit ol the ('lu'iokocs theniscUos, oi in 
(oiifoiniih with tiiitios, Hid with the acts of coiigi<*ss 
The whole uiUidiiuse liiLwcHu tlu United St ties lud this 
nition IS hi nni (onstitulion ind laws losled in the 
giiieininent ot Hu* United St ites The ad ol the stite ol 
Gcoigii iiiidei wliiih the plaint ill in emu was prose 
cuted, is, cotiseqneiitU loid, md the jndgniout i irallitv 
4 f (P 560 ) 

lolin Maislialls amlvsis ot the basis of Iiidiiii self govern 
nieiit m the law of mtioiis has lieoii consisicntlv followed bj thi 
(oiiils luL moie thin a hundred vcnis Tlic doctimo set toilb 
in this opiiuoii h IS been applied to an unfolding senes of new 
piohleins in seoies ot easet, that have come betoie the Supieme 
t’ouit and the* lufeiioi fideiil cimits Tlio iloetime has not 
alwavs been so highlj respected m state eouilb and by admin 
isUative aiithoiities It was of the decision in WoHtsUi v 
<}eo>t/ia that Piesident Tnekson is lopoited to havi* said, “John 
Uai shall has made his decision, now let him cnfoicc it”' As a 
mattei of hisloiv, the Slate of Geoigia, lansaaccessful defendant 
111 the rase, uevei did cam out the Supieme Couit’s decision, 
and the “successful” plamtiff, a guest of the dheiokce Nation, 
conlimied to languish lu a Gcoigia piisou, under a Georgia law 
which, accuiding to the Supiemo Couit decisiou, was luicou 
stitubonal 

The case m which the doctiuie of ludiaii sell-goaiiiiment wis 
hist estabhshed has a ceitain piophetic chiiactei Admimstia 
tivo oflaciils foi a eentuiy ifteiwaids continued to ignore the 
bioad unphcdtions of Uie judicul doc time of Indiiii self govern 
meut But ag.iin and again, as cases came before the tedeial 
couits, aduuiiistiativc officials, state and tedeial, were loiced 
to leckon with the doctimo ot Indian self -gov eminent and to 
sui lender powois of Indian tubes whuh they sought to usurp 


•6 Pet B16 (1882) 

'Gieeley, American Conflict (1864), vol 1, p iOO 


I'liiiHv Hill lin vi.iis Huie appi iifil 111 uliiiinisti ition Hiat 

II (I till <1 the IOhU H implK itiinis iit Liuli lu i It goi i iiiniciit 

lh( whuh (iiiii c* (it induiil (kdsuiii lui Hu* n iliiic ol liiihaii 
tiibil iiowds IS niiikdl tiv ulliddui to Hiid 1 1111(1 iiiiLUl ll 
liiiii(i]il(s (i) Vii liulim lulu possissis Ml the hist iiisl iiui*, 
ill Hu* pom Is (ll u\ ov( I dgn st iti* til) ( oiuiiusl leiuliis the 
fiilu uli|((t to Hu l(r,(slitn(* iiiiwii ot Hu niiildl St lies md, 

III siili'.t Hue Idiiiinilis till evtciinl powds ot so\dtiglit\ oi 

tlu lulu ( // ils powd lo mid into lie Hits with loi eigu 

iiilKins, hill (bus not bv itsilf illiit Hu mtiiiial soiiicigiily oi 
Ibc liibi I ( Its powcis ol loi ll sell gov cniniLiil (J) (I Uese 
piiwci- uc subidt lo iiuililK ilioii bv lu itics and bv cvincss 
kgisl Ition ol ('ongic*ss,‘ but, sivi is (lins evpussl-y qu ilihcd, 
lull iKiwcd (ll Mill 111 H s(iv( i( igni V III vested in Hu* liidi m tiitieb 
mil III Hun (Inlv i un-liiiitcd oigins ot guveinmcnt 

A sUiknig ilhini iluiii ot llii'si iiiiiuipks is toiiiid in the c isc 
ol 'j altoji V Uiiiii<t^“ Tlu qiicstioii vv is piesiiitiil in Uiil case 
vvluHui Hu biilli Aim luliiuiil oi Hu* hidoial ( 'oust Hut ion opri 
il((l IS I hunt it ion upo’i Hie ligisl it urn ol the* Cliciokcc Nation 
A law of Hu ('lidokii A Hioii luHioii/id a -,i mcl luiv ol hve 
lieisims to lUsHtuli (luiunil pioi cedillas A pcisou indicted 
upon tills pioiKhiie mil held toi tiiil in the Lheiokeo couits 
sued out i wilt ol h ibi* is i oipus illegiiih Hi it the 1 iw iii ijuestiou 
violitid tlic 1* ilHi Amduliudit to tlu Uoiistitutiou oi the ITiiiled 
Stales siiiic a niaiid jiiiv oi hvi w ii not i gi iiiH jiiiv within 
the coulcuiplaliou ol Hu 1 lilli Auu iiiliiici 1 Thu Siipuiiu L'uuit 
h(*ld tint the iitih \uieudmcnt applied oulv lo (he lets oi the 
Feilei ll Gmi imiu 1 1 Hi it the sen ( uign ixiwcis ol Hu (Jhoiokce 
Nation, Htbougli il bv Hie Fcdei il Govenimeul, woie 

Kol iKiildl bv Hu Fedci ll Gov tuimciil md that the judicwl 
inlhoiitv ot the I'hciokics was Ibeiiioie, nut subject to the 
liiuitalums imposed bj the Bill uf Bights 

The question, theietoie, is, dues the Fifth Amendment 
to the Constitution appl} to the local legi&lation of the 
Chciokci iiiition so as to leqmie all piobecuUoLb for 
offences (ommittcd ngamst the laws ot thit nation to be 
imtiitcd by 1 gi md juiv oiganused in accoidance with 
Iho piovisions of thit amendment The solution of this 
question involves au mqunj as to the nature aud oiigm 
ot the povvei. of local goveinmcnl eseicised by Ihe Uheio 
kcc uatiou and iccogmacd to evist m it by the tii.ilies 
aud blalules ibove icfiiicd to Since the c ise uf Jiaiton 
V Btillimoic, 7 Pet 2il it luis been settled that the Fifth 
Amcndiiuiu to the Constitution ot the United States la 
i limit ituin oiih upon the powers of the Geneial Govern 
inoiit, th it IS, that the mieiidmunl opei ites solely on the 
Constitution itbclf bv quahfyiug the powcis ot the Na 
tional Uovciumeut which the Constiluliou called into 
being ' ' ' 

The c isi 111 this iigiid Iheietou depend, uixiu whc'thPi 
the powcis ol loc ll govcimueiit exercised bv the Chciokee 


Tlu most (.amiiidunsivi piece* ol Tniti lu li givl'itian F>in(.p the Act ot 
June. 10 Ihil 4 St It Tfi is thi Vtt oi Juiii 18, 1B81 48 Slut 084 

at U S C 161-479, cnliHi d ‘ An Act to consoivi Hid dtvolop Indian 

Iiiids and ics(iui(i.s to cvtind to Indlanu the light to toim basiiicbs 
and otiui oiginUitiong, to establish i cicdit S}stein ioi Iniiians, to 
givnt imitnm ilglite ot homo lule to Imhaue , to piovide foi wocationul 
pdacvtioii loi Indliue , md foi other puiposes ind cummonlj known 
w tlu Whiolci Ilowud Vet oi Indian Ueuigiuiz ition Act bmip Its 
oniclment, this statute his been amend(>d in mmoi paitlculuis (Act ot 
June* 10 IhiO 4<l Btit 478, 2" D b C 478a, 47bb , Act of August 12, 
ion SCI 2 in btat 071, 000, 2B U B C 47Bi, Act ol Angost 28 10,>7, 
DO &tit 802 2o n S C 4()3-4(33t), and itb moie impottant provialoiis 
have b('(*n extended to Alaska ( Vet of May 1, 1080 40 Btat 1210 48 

U S 0 702) md Oklvhomi (Act of June 26, 1030, 10 Slit 1007, 

2-3 U 8 C OOl-'iOO) 

•tiitam (jvtcuiil powois of suvoiugnlv, such as the power to make 
UH and the power to make ti(>atit8 vrtth the United States, hsve b(?en 
lecognucd bv the Fcdeial Government b(>c Chapter 14, sec 2 
•boi* toi example, JBeU v Atlantia APR Oo, 68 Fed 417 (C C A 8, 
1894) Aud soe Chaptoi 0, sec 6 
®168 U B 876 (1806) 
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I'llfc, M Dl’lJ ol ntll'M U>-C, o\J UN MI‘ \T 


■Ilium III !<< ill 1 tl 1^ I n ill il l>\ Hid sill infill., 1 null 

llii I i>li'tllliniill I I Illi llilhil Mills mil III 11(1 mu 
tlnlllil 111 III I'lllll \llll llllllll 111 III III 1 1 I'lill lltlllliilJ 111 

llllllllll till! Ill Ilil ll IIIIMI Is niil III llllllll till I ||||S|| 
liiliiiii ilttiiiii.il iili|iil til II III 111 I it iiiiii isiiiiis mil till 
]1 II lllllJlllll illlllllillll 111 (lillnliss till ll|ll itlll lllinill 

I itiiiii I I tills (iiipi HIM lull, slim iiisui ml till liiiimi 

iHiisiiiin III till IK. HIM * * 

lull It I Hill III III III! iiljiidii itiiiiis lit tills MHiii Hu 

iKt III I lull! Ilul.lll/llt lllltl llllHllIkll |lllssisS(|i 

lit lllisi Ittlllllllls 111 1(11 ll St II .1111 I IIIIII lit ulllll l\ll 
I isitu till II tiiliil liiiiitiiiii , ill mil ii.lils III siili|i(t 
III till llllllllll It.lsIlIlM llllllllll it 1 III till Xilllllll St III s 

I'liiiiiln \i,tifiii 1 hmiMi', liinlit'iH to I ."i US fill 

lllllll till ( |S(S IK liill^ IIMIlillI 1 III till (\ltlllll 
III till ll^.llt 111 llllulisstii II. Ill III llli llllllllll 111 llllllll 
till till ll lllllllls III till (llllllkll lllllllll slllli )ll> I \l'l 
(isii| iliMs Mill llllllll slllli liii ll imiiis liiikiil iiimu 

II 1S|I1^ tlUIII llllllll llllllll till I (lllstllllllllll 111 Hu Unit'll 
St Ill's Jl flllllJll S tllilt IS till IIOIII is III 111! ll SI It ^,l)ltJll 

nil lit (nimul lii tin ('lniiikii* iiiliini iMstiil iiimi ti» 
till ( (iiistitiitnm till! Ill not iiiii 1 III (I llllllll III till Fitili 
Viiii llllllll lit llllllll IS HI lull smi lull im iK siji* 

olijict to ( lllltl III (III iiiiiM I s I lllltl III ll 111 till Cun I It III Hill 

nil tilt N iliiiii ll (lull iiitin III ' ■ ll’li lSJ-i'4l 

Till (Iiiisiiiii in 't itfhiii \ l/iim 1 (1(11 s lint iiii in tlnit Iiiiliaii 
lilliis in mil siiIijKt tn till' C(iiisliliilnm nf tlio Unitiil Slotis 
It irniiJiis tiiii Hill in liiilnii tnbi is sn)i|iil tn t]i(> Field il 

CoiistJtiiliiiii 111 till s mi( s( iisi tint till cili III Nell Oilitus, im 

insfinti', is siilijdt tn Hit' Full ill Onnstilnlioti 'ilit Pdluil 
f'mistituluin innliiliits slni'iv .ilismlntilv Tins ilisnluti* pin 
liilntiou iipiiliys (n uii Iiiiliau tiiln, \s mil is to x iiniuuiiial 
Kiimtimtiit iiitl it has Imyii lirfel tint slm hnUliiii? tMlliin an 
lllllllll tiilm hriiine illifi.il miUi tlic pissa^e nJ Hit Thuttenlli 
Amnurlnit'iit ” It is thtii'tnn il\i ns piitinonl to xsk xvhdlii'i 
(111 oicliiiiiiK' lit .1 tiilK (.(inllii'ts XMth the Constitution of the 
Unitpil Htili-s' Vhoie liimtiPi, the UiiiIkI Utxlos Oonstitii 
tion IiiKs luititnlii lesfi.xints upon titkial coink oi upon 
r<ingi(ss, tliist itsli, lints <lo not tippli to the «nuts oi It'gislcX 
lines nf the ludi.in tiilnts” Liktwise, iwitunlai lostinuits 
npoii the st Uts no iinpplnahle to Iiidiin tubes 
It b lb been held that the gam mtr of leligions libeity in the 
Fust Amendment ot the United Htates Constitution dots not 
piotett a iGsideiit of New Oilcxns iiom idiisious oiipicsslou by 
ninnitipnl aiithoiitus '* Neitiui docs it piof«*t the Indian 
ngninbt xeligions oppiession on the pul of tnlul antUoiitxes 
As tbc citi/en of New Qilenns must wiite giiaiaiitie? of religious 
hbcitx into his extv chaitoi oi bln state toiiblxlntloii, if be de 
uies constitutional pToteetiun in tins icbpeet, sn tbc ineiubeis of 
an Indian tube must wnte the guaiantieb they desue into tiibal 
(onstitiitloDs In fact, many tubes bax e wiltten such guaianties 
into tilbal i uiistitutious that aie now in ioicc“ 


" Jii )( 8tih fliioft., SI Fell 327 (D C iUiiskl, lliSe) 

Hoff \ Jturnetr, 108 V fi 218 11897) discu'isiil tnfia etc 1 
> In United State* v Beneui VaUon of Jfeio ioil Indtan<i, 274 Fed 
qili (D C W B N T 1821) il vns had that fotlLiiii courta have 
no pmvi'i til set xsidL action of n tubal council aUegedly conlliicatary 
nf the innpeiu lights ol a member of the tribe 
71ia1 thi Flist AmLiidnunl ganianiiiing rUiglons Ithaity does not 
limit the action of a tribal cnuniil is the holdhii. ol ATliuo Sol I D, 
ingnst 8 1') >S (lamer Bi oil Slonz) 

'*PrimoU % Fiist ifvnicipahtv, 3 How 689 (1846) 

' A tiplial Indian bill of righta Is the follusving tiken bom tbc 
lonstitolion of thi blnckfeit Tillie approsid Beu-mtar 19 1099, by the 
beiutiuy of tho Intirioi, pibsusnt to aec 16 of the Act of Tuna 18, 
1094 (48 atat 98i, 087, iB U & C 470) 

uaTTCLB VIII— BILL OP Rionrs 

SwjiioN 1 Bufftaqe — Ans tnembei ot the Blackfeet lube, 
twenty one (21) yearn ol age oi over, ahaU be ell^e to vote m 


ViiiMidin iiipln llllllllll ihi ihiitiiiii III liiliil siiMiugnly IS 
lllllllll in III! I isi 111 / 1 iiiiih (Kill Don" in uliiih it W ib held 
Mill III! llllllllll I I lint Sinus, lllllllll 111 iiiiithii npim ininiliin 
iivdiiiKiM IS c, ii„t iMiliiii Mil iiitiiinil jiiiisihi liiiii of din 
mill III III! I'liiliil Mill-, lint Mill mill Mil Imliiii liibi' itsl'll 
llllllll )itiiii-h Mu iilliii-i 

Ihi I null llllllll III It Mu linUiil SI ill - ( om Is h.id jui isilu turn 
III 1 1 i-i III Mils -ml \\ IS liisiil iipcin Mu 1 inunigi of x Unty 
with till siniiv 1 iIlKi Mini nijoii tonsidiialions xpplicalile 
.1 ni'i ills In till iiimii- iiiiliiii liilii I lit iiiiisl iinxinitint ot 
Mil* III III <liii-is 111 nil nliiili Mil (1 inn ot Itdoi il jiiiisdiction 
M l- lii-l ll JllilMllUl 

\nil (’iiiii.li — sh ill, Ii\ .ipinopiiati ligislation, 
-ll nil III Mum in nidi lit guMiiiiuint, this shall be buh 
Jill III (111 lisss ul Mu irmliil SialLs, uid t tUi mdnidual 
-lull III iiiiitilcil 111 bis iiehls ut inoiaiU, iieibon, and 
nil (1* a*) 

< nmnicnlnik upiiii tliisil in-o, tiu' Supiinii (.uuit ded ued 

Jl is iipiilU tltai, 111 imi iipnimii, that the woids cm 
liiu no Slllli tlloil IS 111 ll d limed tox thorn ’’fbo pledge 
III -luiii* III ilu-i iMopli \Mtli whom till United St Ills s\ IS 
I iinii ll (nil, IS x lUsiinil politieal buds, and oideily gos 
iHiiiuiul In ippiniinale loMslation theioxttei to he 
Itamid mil eniited, non— aulv uupUcs, hiving legaid 
to all thi (iHumslancis ittondiiig tlu UnusacUou, that 
iiuonj, till aits ol eivili/id liio, vvlutli il was the voiy 
imipose ol all Huso aiiiiiigimeuts to intioduce and nntu- 
I iliA iinioiib them, was tho higUesl and best of all, Ihxt 
111 satgiiviiumunt, the loguliliou by Uiemselye? o± then 
iivMi ilimic she lit Ills, the miiiiloiianec ot uidex uid peace 
inioiig thux own monihois by the* idmimstiation of then 
own 1 ivvs iiul eiistoms They woiu neveitlieloss to bo bab 
Jilt to thi laws of tho Unilenl Stales, not m the sense of 
iiti/ins, blit, as Ibiv bad ilwavs been, as wudb dubject 
to a gix lull 111, not is individuals, eonslituted moiubeib 
ol till iwlitieal cuminunitv ot the United States, with a 
voieo 111 Ihc silettiou ol lepiesonlatives and the fiauung 


J hunomw ii»;hfv — \ll niMubiiv of the tnlie ahall he 
accorded eqiuil oppottuniUcb to participate m the economic 
iioouiirs and lelivitiea of tho leaervatlon 

SPO 8 Cml libiitipi — All mcmhpTR of the tribe may enjoy 
wltlioiil limdianu liiidiiui nf wuii>hip coiiaiienie spucb, pieaa, 
aseinililv nid nssoclition 

hTC t Riahn of aciimi — Xny mpmlm ol the Blickfeet 
riibi aciusiMa of nuv nffenoe ah Ul have the light to a bond open 
and pnlilic lipinng with duo nnriin of thi oftenae chaigi'd and 
ahall bp pnmitlcU tii aiimmon witnevoea on bla own behalf 
TiiiU hv July may lit diniandpd by iny pnvouei accn&Pd of any 
ocrpnae paniahable bv moio than thirty davs’ Impriaonment Br- 
uaslvp bail gbal] not be letjiiiud and cruel punl&bmont aball not 

bp impoboil 


Iwiiitv one othu tiibil conatitullonb adoptid puoi to June 1 1840 
lontain moie oi lesa almllai guarantic’i as followa ConstitutloB of 
the confodiiutcd gnlisb and Kootenai Tiltjca of the Flathead Beaei 
cation Vitiile YII ConfidPiatod Tribra of the Qiand Bonde Comma 
nih Aituli VllI, Hnpi Tiibo, Aitlcle IV, Lnwei Biule Slonz Tiibe 
Artiil. VII, Mvkah Tube Aitiile VII Muiklaaboot Indian ItlbP Art! 
lie VII, Noithpin Chovinno Tube Aiticle V, Papago Tribe Aitiile VI, 
I’m ill lip Tiibp AitiUo TTI Qmloutp Tube Aiticle TII, San Carloa 
ApaihP Tiibp Aiticlp VI Shoshone Bnnnoik TnhtB ol the Fort Hail 
Bcbcrvation, Aitiile VII, Shoahone Paiutc Tubes of the Duck Valley 
Biseivatioii, Aitlilc VII, Swinonush Indians of the Swinomi&h Eeser 
vatlon Aiticle VII, TuUlip Tubes, Aiticle VII, Ute Indian Tilbe, Aitl 
111 VII, Sue and Pmt Tube of Indians of Oklnhoma, Article IX, 
Pawnee Indians of Oklahoma, Ailicle VII, Caddo Indian Tilbe of OKIa 
homa Aitlolp X, Confpdti ated Tubes of the vyaim Springe Beaorva 
tion of Oregon Aitide VTI , Tonkawa Tiitip of Indlnns of Oklahomd, 
Aitide I\, Skokomiah Indian Tube of llip SLokomish Beservation Arti- 
cle TII Abtenlep Shawnee Tribe of Indians of Oklahoma, Aitide IX , 
Alabama Qoaeaai la aUbat Town, Aitide IX , ClUaen Band of I’otiwatomi 
Indians of Oklahoma, Ai title X, Thlopthloeco Tubal Town of Oklahoma, 
Aitxde VU, Poit Qamlflo Indian Comnramty of Woehington, AiUde V, 
Foateni Shawnee Tube of OMahonu, ApUcIl LX, Shlvwite Band of 
Palate Indians of Shivwlla Beseivation, Utah, Aitide VI 
“100 U B 6B0 (1888) Alao see Choptei 18 
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ot Iho ))ul IS a (Iciii ii(l( 111 c<nnimtiiil> ^^ll(l imk in 

i si it( (ii piiiiiliiti, ad^ mailt, fiuiii Uic (ondilinn ul i 
Sl\ lKt‘ tlllx tothUlol 1 tH.(l]lll who, tllKIUKll tllL (lls(lllIlU(> 
ol lihoi iiul 1 )\ oiliu ilioii, It w IS lioiiLd mifChl hifiniii i 
soil supiioi ling 111(1 sLltgdM inid staielt ' ' fl’p 

%s-T(i') ) 


In fiinlly lojctUng tin iigmiicnl toi todu il juiisdidioii tin 
SiiiuoiiiL t'oiiil dwl.iied 


III I Miuiililo bill oiiliiKKlid Ihoon Till’ dui'tiinG Ins Ih.!*!! 
liillnwi'd thi(iiij,h tin most locoiit ( iscs, nud lioni lime to timo 
( Hind Id iKW iiuiilmtions MohoM-I, it Ii.is bteii atlminislcietl 
b\ llic lOllits 111 i siiiiil (il M hob lit lift (1 sMllliltlH Hid ICspett 
Till 11 mist ikini, iiiihsis In Hr biii)itiii(> Coml ol ttihal laws 
Hid iiiiistiliilioii il iiitnisioiis in Hr Vlaoka Tiilci man iai/( 
r«s(s IS him il, 111(1 t\liil)ils a (logiLi* ot ifspett iiiopei to the 


' ' It IS 1 <asp wlifie, (gainst an tvyitss ( vcptioii 

111 lliel iw itscll, that liw, by aigiimpiit and inleitiiu. oiilj, 
IS soiiglil to be es-tonded o\(i Uioiis ind stiuigtis, osci 
the iiK'nibiis ot i rommunih sciiaiaUd b\ ini. In tiadi- 
lioti b\ tliG iiistiiKts ol 1 fitf thungli siiage life, liom tin 
iiilboiih iind ii(i\v(‘i wliKli sw'ks to imiiose iiiioii tliciii tlu 
iisti unis ol .111 c-staiial iiid unknown todf, iiid to snbietl 
IliPiii lo Hr lesiioiisibililRs ol cnil coiulnrl, iccoiding to 
mil's iiul iKiiiilliis ul whiih lh(\ could liai(' no iikmous 
waiinng, wliiib iiidges tin in by u standaid niidt' In 
olhfis and not lot them, wlinh I iki.s no ic(.oiiut ot tin* 
(oinlilioiis which should e\(ei)t them fioiii ils cxutious, 
nnd 111 ikes no illowaiiK' foi then inibilih to iiudeistand 
It • (P 571 ) 

Tin toue of the (lecisioii in h'r imil< Cioti Doij was not wcik 
rind, Hlhongli the vopc ot llip decision w is limited. In snbsc 
ciiieiit Ifgisl.itimi which withdiew fiom tin lule ot Uibil lOici- 
iignlv a list of 7 mom ciimes, oiiU iccenth cstciidcd to 10 ’ 
Omi these siiecihed ciimcs jiiiisclRtum hns boon Msti'd iii the 
fedoinl conits Oioi all othei iiimes, including such stiious 
ciuues as kidinpuig, utti'inptcd muidc'i, ictohing stcdc'ii i,«otls 
and foigCM juiischclicni icsidcs not tit the toiuls of intioii oi 
state bul oiih ni the Indmn tube itself 

Wo shill dotoi Hio qiicsliou of the iMcl scoik of tiibil juiis 
diLtioii foi iiioie (Ictailod cunsideintion at ilitci point Wo no 
cuiiceined tui the pitseiil ouh in anih/iiig the basic doctinn 
ot tiibil scneicignh To tins doctiiiio the use ol Ej jiuiU 
Cl oil Boo (ontiilmtcs not onlt in intimitioii of the nsl iiid 
impoilanl eoiitiiil of fiiminal luiisdlclion inheioiit in tiibil 
scneicignh hut also .m ex tinplc ol the consistent nnniiei in 
which the United St.ites Snpienie (.'omt has opposenJ the eftoits 
ot lowei ccmits and idimnistnlixe offlcnls to iiifiiugc upon 
tiibil soxeieiiguty uid to assume tubnl pieiofcitncb without 
statutoiy justification The legal poweis ot in Indian tube, 
lUPisnied hi the deeisions of the highest couits, me fax moie 
extensile than the poweis which most Indian tubes hnio been 
actiialh iieimittod by eneigotic officials to es.eicise In then own 
light 

The acknowledgment of tiibol smercignlv oi outonomi bx the 
couits of the United States’" has not been i mattci ot lip scixice 


1'’ See sec 0, vifio 

I'Tlie doctrine of tubal Hneieigntr is well Buminanaed in the follow 
ing paskigc In the cate of In le 8ah QuCli, 31 Fed 827 (D C Alaska 
Igsb) 

From the oigmiEation. of the spi eminent to the picsont time, 
the vujoufc Indian tnbes ol the Dnitccl States hate hem treated 
as flee and independent wllhm then icspectlve teiritoiies, got 
cined by theli tribal liws md custome in all matters pertaining 
to then inteinal aSoiie, sush as contiscts and tlu inannei or 
theli enfoicement, mariiago, descents and the pumahment i" 
dimes committed asafiiit eacli pthei They hive been e-ra 
from all allegiance to the munictpal laws of the wtat^ as pr 
dents or othciwiie in relation to tub'll nlTaiib feubject, howe 
• such re‘' 1 r«“ta .is weie flpm tlme^to tm^^^ 

- ^ B pgt 1 10 IT, 


for their own pioteotion and lor the piotecl 
a^aoent Lo them Olietolei, Nat x, Oeoirto. 

JaoUon V Oooiell 20 Johna 101 (P 320 ) 

And In the oaao of Indeison V Ifofheitw, 174 Cal 687, 108 Pic 002, 
OOB (1017), It wi 

* ♦ * The Indian tilbcs recogmred by the fodenl goveinment 

aie not auhlect to the liwa of the stile In which they or - 
They are nndei the contiol and piotecUnn rf the Uni 

hut they retain the ii| 

late and control their 
goperty, c ' -- 


See, also, to the same effect. Story, Commentarlea on the Conabtntion 
of the United States (1801), sec 1099 , Kant, Commentailes on Amencan 
Law (14tli ed, 1886), 888-880 


liws ol 1 soieicigii s( itc* 

The siniiwtln ol Hu couits low lids the iiicic'iK'iiclcul elfoils 
(it Inch 111 tubes lo iclniinisUi the i ustilii I ions oi self gene iiimcut 
his led 111 Iho (Iciiliinc IlMl Inch in 1 iws .tiid st.itiitps iie to 
he Hill ipiili cl not iii icioicl line with Uic (crhiiKal lulcs ol Hii' 

( (iiiiiiiiiii liw bul 111 the iiglil ol Hu (i.iclitioiis mil ciiiiun- 
liiRis ot the Iiicliui pcopli An ittiinpl in Hie else ot Er 
limit Tiijd ' l(i((mstiut‘ the ]iiigni|,i ot the I'lic'k t’oiislitnlioii 
III <i ticlinic.il sense w is mi«l b\ Hit .iiipiopiiotc luihu il ictoil 
11 the ( uolv Nitiou (Uiiicil Its sisttm of jiiiis- 
liiiicleiice HiioiiiL,h Hit comiiioii 1 iw, Hicii" would lit iniicli 
pi lusibilili til this icisuiiiiif. Bill tint ,lit stiailgcts lo 
the toiuiiioii liw Ilia ilcine then jiiiispimliiue fioui 
.III ciitiiili fhtli'ii'iit Semite, anti tha an as mifimiliai 
with coiuuionkiw tcuns uid dcfliutioiis is they aie with 
Sinskiil ol UibiPW With Ihcm, ‘to iiuhct” is In file i 
wiittcn i(cus.it ion chaiging 1 pc'i son with Clime ' ’ ’ 

ho, too in the cav nt Mi Cm linn i Oiailii,'* the comt had oc- 
( isioii 1(1 note that 

Till (Tioctiw cem titiiticm was not di iwn bj 
ecologists Ol toi gciolofeists, Ol in the interest ot science, 
OI Willi siwnlilu iciiiiaa Tl w is ti.uiiPil bx plain poo 
pic, who luxe igiit'd uncmg Ihc'instlM's what mciiiing 
sboulcl be aH.i(lica to It iml llii ronils should gixe clfeet 
lo Hut iiiUipictalicm wliiili its limicis lutiiidcd it should 
h.ixo ■■ ' 

The It ilm ot tiibil intouiiiin whirh his been so eaicfully 
icspecttMl bx the comts las boon nuplicitlj conflimed by Con- 
gress in 1 host of Statutes pioi leline th.it vanoiis athmnistintixe 
acts ot the President oi the Intciioi Dopaitmint bh.ill he tai 
lied out only with tlie cenisont ot the Indian liilie oi its chiefa 
01 founell * 

The whole comse of coiigtessiouol legiblatioii witli respect to 
the Indians his been based upon i lecoguilioii of tribal luton- 
omx qualified onlx where the luod foi othei Ixpes of goVMU 
mental contiol Ins become cleuly uimitest As xvas said in a 
iCiKiit of the Senite Judicnij Ccmmiitlee in 1870 

Then light (it self gox ei nmt lit, nnd to adnniiwtei justico 
.imong tlioniselxGs, ittci then lude fashion, oxen to the 
Citent ol inflicting Iho death pciialtx, has nexei been 
questioned 

It IS n fact that slate goveinmciits and idniinisti itiy(> ofllci.il'i 
haxc fieqnently tiospassed upon the lenlm of tubal mtouomy, 
ptcNunnng to goxeiii the Indian lubes thiough state law oi 
depii tmental legulntion oi nihitiaiy adnunisti alive tut,*" but 
these tiespasses haxe not inip.iiiod the rested legal poweis of 
locil self goxeinmeut which haxe been iccogni/ed again and 
igam when (hews tresp.isbe& haxe been challenged by an Indian 
tube “Powei and nuthouty rightfully confeued do not nec 


w 201 U S 70 (1800) And see Fninoiis Smith v United Statet, 161 
U S 00 (18041 , 8 Op A Q 100 (1867) 

»>Aiid see see 1 tnfio 

“2 Ind T 41, 47 S W 804, 803 (1808) 

" Ice TVoldron x Untied Statet, 148 Fed 418 (C C 0 D 1006) , 
Heneon t Tohnson, 246 Pac 868 (1026) 

•1 Ind T 107, 88 S W 66, 71 (1896) 

-•Bee Bcc 10 infia 26 U S. C 180, 182, 169, 162, 184 218, 226, 
229, 871, 107, 398, 402 Theae pioxisiona are dlacnsBecl later imdoi 
lolexanl hcadinga 

-• Sen nopt No 268, 41st Cong 3d sesa p 10 
’Bee Oakiaon, In OoTeining the Indian, Use the Indian' (1817), 28 
Ciiae & Comment 722 
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II isi III I \i>^i 111 Mill ii|iiiiiii III liiti^ iiiiiiii‘-< I llii 

W 111 ! Il l llliw llll \l I III lllllHllll^ tllllllill lllllnllltllill III 
llll•'•t iHiMii'.iil liii il I II .!< M I mill 111 mil iiliiiiiii-ti iU\ I i'-'i''l 
HIM III iliMliiimi' iiliiiiiili niti II iiiiMiw Im -.iiili „iim iiiiiii lit 
mil i( i^miilili Im i i|miImI tii i ml liii i hiiiIiIihii'- 111 it li m m 
till |i isi 1 m 1 till lull Mill III |i iiliiii'iil mil \iiiiiMi'> >>1 III 141 III II '< 
III ill ll Mllll IlIMIll- 111 II III lllli|Hlll UlllllII till II ll lillll 
111 (I nil III till Iiiili 111 tiilM ^ till 1I1--I 111 >. 

- / iniiii ‘^hih I I III '’liinihiiri 1 1 11 \ I lunl 4"i [ 1 il I m No 


iNillllil till illiiltlll^ III llliil III lUllIh lliil (III UI lllllIlL, III 
I I1I/I ii'-liiii 111 ili'.liiiMil llii liiliil 1 1 1 II iiiiikIhii ii|nm wliiih 

■ill II ml H-t-' llii i\liii( Inmi M I, III «liiili tin Inu 

pi nil ipli ■, iiii\ ippl^ In m iHinil Imli 111 ^iniiiis mIikIi 
liMi mill i\iiii''iil iihvmin lit SI 11 i,iiM I mm 111 piismls ijuis 
Hulls III \, 111) Il nil mtliiiiiliuM iiiswi IS IniM Ml line, u KUt 11 ’ 
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In II Inliiii pinmuli. Ill ll hv 111 ! tntciioi 
111 Inilinii Afluiis sii tii is I 1 ip> iiiiv 
Ilf III! miiMsiims 111 llii *.1111 f'liiisii 
mill ilKl Ill'll iiinpplliiilili' to till so 


llii lilt iiliiii iliii ilirili 111 


Ml inn Sip! I I> Nmi nilr 1 


ll II ^ill itiiiiis li> Itn piiiM mils 
III 1 ) 11/111 Ri „iil ilinnsl Hu 


'Sii iliiplii s su 2< mil ( iHpli I ll siis 1 2 
> Si I riiiiicliii ll rill 1 1 uil Mnliin iil tin ( Llitomii Iinli 1111 (lOJO) 
< ilil H Km 8 ' i’ll 
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siiiM in\ 41111111 III lilt'll 111 mill 1 In III IS I sump must ul 
lliimisli till 111 w ll I ll SIM' III! ill Hon till iliiiiit'i lint .iiinini lit 
III smnii ntinn iii luiliiii liilii miisl it il lit iii\ pimit il 
III liiiM> fin pii’Mi liiiiiisMiln tin tninis Ilium, li wliiili its will 
iiiiiv In H-istiiMl '1 In Ills! ( liiniiit- III siiMii'miiti mil tin 
Itslnlmli iiiH SUM IM' SHIM ssiM s| itiilnii Imiil ilimis ol Inili in 
liiliil iMiWM is till jHiMii (if lln liilii In ili'li'iiniiii 111(1 lit line 
Its (iwii fniiii 111 liiiM'i linn 111 iSin ll imvii imlinlts iiu iislit 
III (li'lini the piiiMi iinl (liiHis III its tiHiti ils the maiiiiti 
Ilf llu'ii 'iiiiiiininn 111 m (Iiitimi tin in mini of Iheii iuuo\ il 
till inks lliei lit InnhsiiM m tiuit c ipniti is oHuiiIn ukI 
tin Iniiiis 111(1 pKiiilniis wliuli lit In lltest lln .mllimit iH\ C 
amiKlii 111 Ills ilnne 111 tin 11 lun iif tin tube' 

Stull iKiwsi iKii imlinU's (he ikiimi (o inltiiiiii its own]n\s 
Hill oiiliii 111(1 s wlmh mil I pi( I itniiis will hi fiillowid 1 >\ the 
1 ( (hi il ( mu Is ' 

Tin i|ii(>stniii (it win'thd iKtinii I iktii m the 11 iini ot in 111111111 
lithe 1 III Hiitli tiilnl Ktimi h is Iimu hotiiie s| lU .iiul iitlci il 


' Oni (It till 1(11 1 rnt popiilai snpi iititlnns abnut lodnns is tin 
imtinn Hill (Mil Iiidnii nnli omi tin mi of '8 is eillni a cliiot ni 
a “Lii, i liii r tills supcislifutinii is ot nimt liolp In tliow* Indmiis 
01 psiiulo Tinh ms wlm sisk to 1 tin i iispKitliU hiiiia in seUioif snnki 
(III to tin sicl or 111 S(Ihii„ II1011 ti How (iibisnuiis Iind to Had iptHi 
litois 01 til till ltdiiU auMniimint, ot In liituim,, to women's chib 
mil const iRsioun] (Oiiiinitlii s ui In iiiilnHin^ indisiiil liwfiis with 
tillnt business It is giiiiiills m ii iIilQMilt to pcisii'ide those who 
lini pud for 01 piofltid liT su(h tmnsiclionq with Indian ‘ihuts tint 
till Tndiiii m (luisliun was not in olllcoi of Im liitie and hod no tnbil 
lands tiihai suits 01 tribal ■wisdom to siM aw ij It is Iheiefoii 
a mnfter of soiui loniem to in Iiidiiii fixbi tbit It bbould hast thi 
ilpUt (II deflnt i tianiiwoik of iitncii] iction and to insist tbit acta ol 
iiidii Kill II and smiil>s tint do not fall wilbiii (hit fiamiwotk an not 
nets ot tbi tilbn Ibis diflnitluii of i fliimiworU ni „ositnment niai 
tile (hi loim of a wiillen ronstitution in H mn till the foim of 
tin Kiitisb Coiistilntioii 11 disoiileils muhs of piactues shading oil into 
pailiann nlaij Piotiduip and louit etniiinltc 1 ml inclnduu, at its ton 
thi issiiilnl c iiinns Ihil w( intake ninsaousli or nncimscionMlt to 
dicnb wbeiber tin icts ol tiilain Iniliudmls iii gowri nmenl il 01 
nonf,(n< lumontil or nntigmf riimental 

On tlic foim of trilml oigimzilion a leidini, anthoiitT 1 ms this to su 
rtn "fiibi ’ is sorapthjiiK we roinmne of latbei chaotically 

^ xp).). 


The police of the Plilns tubes an one mas e 

M.-i.-..). nunpioT b 

1 Mill lend I’olKc 1 
it Ibi Plain il'i'T) , 


“Hfl/ion T Jfoi/es t08 tr S i17(i (180(1) Plus lule has bton „enor 
all! followed bj adnimistratn e inthoiitK s Sie for example Memo 
Sul I 1), (nlj G 1*140 holding that the choice Ih tween two lensonable 
inUipnt itions of a proMSion of the Constitution of the San Cailos 
Apaidic Tube should be made hi the tribe or its tribal conned lathoi 
than b} tbe Inteiioi Department 


Mimis mi iniiii n<i ismns mil m (ifis (msc IIk imtils lust' 
liihl Hilt till ilitinilimi nl Ihi Imiti nl luliil gmtninu'iil is (i 
niillii tm (III (Imisuiii ol Hit Indi ms IhcmstlMs 

Sinli ,1 (Ic'cisimi loi ( \miji)< is fmiiirt 111 (ho r isi ni Ptuhlo of 
'^iiiilfi Kii II \ roll" ((ttiiii illmiKis (1 miiid III lOiiHsint m 
rndiiii iinchlo iiid |sst iiid owiuislnp nt i 1 ih,( im>i wliiiU the 
1 ' Mil Id (JiiMiiiiiiiiit imisidiiid iiitlilii dmiipiin Thi> Indwus 
III! ms( lies ippiHiilh duiicd llic lUtlmnlt til Ihe iltoiiiPTS 
III rpiislion to imf loiw lid nth i 1 1 iiiii, hii| Ilic illmiicis Jiisli 
(lid tluii iiHmi Ol till liisis oL iii illcM'il imccimiit with the 
I iptmi lit (tie riiildo Wlitiillu i Ht' i Hue liPimi' IIii fliiiucmc 
t'oint, ihit lioih loiind tlmt iiioiiliiig lo Hu lUslom of the 
Ihiililo till i ipl 1111 would hiM< nil .iiilliiiiiti In lUL foi ttio 
I'liihlii III ,1 iiidtii ol Hus soil Hid Hill siiih .uhoii without 
till ippioi it ol till I’lulilo imiin ll wimld 1)1 Miirt (In the issue 
ol f ll I till' I mu I toiind 

t Tint IjUis wds without imwei lo e\ccnto the 
pipiis UI ipu'sluiH, foi l.uk ot uitlioiitv fiom the ludiui 
council, 111 oiu oiniiion is well cslabltshod (Pp 810 -i 20 ) 
'I hi Suiiiiiui' Oonit lOM'iswl the disision ot the lowei eoiut, 
which ll ul disiuisstd the suit i ii tlu' nu uLs and hold 

* the t luso must he lem.iuded to the touit of 

lust iiishiuce with dnecUoiis to dismiss the bill, on tlie 
bumiid that the suit Wiis biought bv cminsi'l without 
lUthmili, but wilhont ineDudiie to tho bniigiiig ol nnv 
olliii suit lipieattci bv and with I ho authontj of tho 
illegisl PiiPhlo of Kmt i Rosa (P 321 ) 

Klieiuil sl ilnlos lelating lo iinitiudai tubes fiequentlv dcsig 
iiilo the tubal tnimul, coioinillee, oi odicial who is to pass upon 


«2TS U b 81'i (1027) To llio same efteet, seo 7 Op A O 14/ 
(1871), Uimn Sot I D Mnich 11 1035 
In 6 Op A O 70 (1840), the opinion Is cvpiessed fhit a leleaee to 
tic e-aecuUd bs Uio ''Cieok Indiana’ would bt sahd "provldod that the 
chiefs iiid lieadnien Wmcutlng it aio such cliicfs mil headmen, ind 
constitute Ihe whole oi a majority of (bp council of the Ciiek nation ' 
In BolUiu. and Piesbieij s Uiiifiit Hfnics, 28 C Cls 100 (1S88), tho 
cooit finds that a chief’s auUiority to net in tho name of the tnhc has 
bicn established Iiy tiic tacit assent of the lilbc and by Iheu acceptance 
of the bcnpflta of his acts 

Oil tho gem ill question of how a tube may contiiot, see Chaplei 
14, SIC S 

In tho case ot m Plcaiiant -7 Qanfmm, 371 N Y Supp 78 (1934), 
it IS held that ttw Tuscnioii tubal council has nevei been endowed 
wrfth piobatc jaiisdiction, that no othoi body has been eet up bj the 
tube to izoicise probate powiis, and hence that slate courts may step 
In to lemedy the inek VSTielhei oi not the final condinalon is justified, 
m the light of such ensee as Patfeiion v Ooimml of Seneca Nation, 
24>5 N T 438, 157 N 0 781 (1927), the opinion of tho conit indicates 
at least that the limitations which a bjbe may impose npon the 
jmiBdlctlon of its own goveimnental bodies and officeis will be loapected 
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ni ifftis ciitiiTsltd t(i (Ji< tiiln In C'l iiijfi ' Sumc M 1(11(1 s (on 
1(1 UDon (li( I’K side 111 01 tlK ScLii'lni of the Indiioi supoi 
\is()n poiid'. Old c(i(un imniHrt (iiliil roiiiuils’^ Niirariniis 
<ilPI»ioiii] 1(1011 Ills Hioiili lli(< (iibil t>o\einin„ boilio', 01 (.duels 
H(OKiii/(*(l I)\ (he FkIli il Goi (‘1 iimuil , 111 maklni' pioMsioiis loi 
(ubil ipiiioi il 111 \ jiious e\]i(>iub(ni( s 01 in .iiiiiiopii iliiif; (iibil 
01 fodei il tiincls ioi s.il iiits i.( Iiiili ni louiuils, eoui(s, 01 chiefs’ 
And tn ilits Mith Indiiii lubes lu ijiieiitU dtcliK* in c\jness 
l<iiiKuii!( 01 sboii Iiv du' 111 iiim'i oc rncliiii i Kihi itioii, (he 
dill Kiel ol tiilul f,(noiniii('ii( ’ Olbei lu ilu s f,mi mice (hat 
siidi (iib.tl rfou'iiimtiiN will iio( In siibjecled to s( iti 01 (cm 
tonal law ” OlliLi tualies giiiniilee to iiiious Iiidiin tubus 


’ Act nt Mirth . 1380 3 Slat 111 (Picilhutowii) H S ni7«V1779, 
Itt of Miirh 1 3WJ 5 &l it 045 (Stotkl)iiai,p) Ad ol Ait„iist I. 1340 

0 Still 53 (hlml..bii<lar) Art oL May -d 1372, 17 Stit ITl (I'otta 
CM tonne and Ahsintio ialinwnte) Act of August 7 1882 22 SUit 340 
(Tiiilwn TiiJiton), Ut nt Much 3 18S5 2' htit 340 (Umitilli), 
Act ol Oelolici 10 1333 20 3Lit (.08 (I’hiiokii) Atl ol iihiuirj 23 
1^80 26 Sfil fi37 (bliosliom s and Bumocka ett ) , Att ol tub 1 1303 
10 Slul 307 (feiniiLOle) A<t ol Tulj 1 1002 32 SI at (dl. (Kails is), 
Ad ol June 23 1000 14 Stlt 530 (Osifrt) lomt Hes of Miuth 2 1000 
•1 Stat 322 (Pm (iti1i/i< 1 Tub(s) Art ol bebiuuj 8 1013 10 Wit 
411 (Choctaw and ChicKibaw) Act ol Maj 11, 1021. 44 Stat 503 (Chip 
pewa) , Act of Tuly 2 1020, (4 hlat 801 (Pottaw atomic) , A(t of Jiih 1 
1026 44 htal SOT ((.low) Act ol May 23 1028, 15 Stat 7-17 (Clioctiw 
and Chickasaw) Act of Uaich 1 1020, 43 htat 14 JO (Kliinalb) Act 

01 Maich 2 1020 13 Slat 1178 (Osa,e) . Toint Hes of Miv 12 1030 
Ih atat 208 (Tanktou Sioux Cube ) , Act of Tune 10 1080 40 btU 783 
(Choctaw and Chickusiw) , Act ol Icliiuaij 11, lO’l 40 btit 1103 
(Klaumth) , Act of Apill 21 10 12 47 hi it 88 (Choctiw and Chick isaw) , 
Act of Apid 23, 10J2 47 Stat 137 (( heiolcee) , Act of Apiil 27 10>2 

47 Stlt 140 (Seimuole) , Ad of June 0, 10u2 47 Stat 180 (LAiise 
Bond ol Lake Snpciiot) , Ait of Tune 80 10)2 17 SUt 420 (Ciow and 
Full I'cck) , Act ot June b 10)4, 48 Stal 910 (Quiuault) , Act ol June 
10, 1083 40 Sti( 888 (TJniffit ind Ulidi Lidians ol Alaaka) Act of 
August 10 1087 60 Sla( 000 (Cheiokce) Act ot Juno 26 1088 62 Stat 
1207 (Klamath) 

» 8(0 Act ul Tune 7, 1897, 30 Slat 02 34 (Fisc TiHkb) Act o( Maiih 
3, 1001 )1 Stil 1033 1077 (Fisc Tubes) , Ait of June 28 100(» 34 blit 

6 JO 646 (confuiing powei to icnioTc uiombeia of Oaako Council) upheld 
lu Onited Btatia u, ul Biou a v Laiio 2 12 IT b 508 (1014) 

" Actot Tune 2b 1334 4 St it b32 033 Apt of Tub 27 131.3 13 blit 
108, 210 211 , Art of July 16, 1870, 10 Stal 986 850 , Act ol Match 8 
1871, 10 Stat 344 300, Act ol May 20 1872, 17 Stat 103 ISO, Act ol 
Fcbiuaiv 14, 1873 17 Stat 487, 430 , Act of June 22, 1874 18 Stat 14(1, 
171 , Act of Match T 1875 18 Stat 420 434 444 461, Act of Maith J, 
1877, 19 Stlt 271 230 Act of May 16, ISSO 24 Stat 20, 82, Act ot 
June 7, 1807 30 St it 82, S4, 02, Act ot Much i 1001, SI btal 1053 
1077, Act ot March 8, 1903 32 btat 082 1003, Art of Tuiio 21. 190b 
84 Stat 326, 342, Act of Match 3, 190<) 83 bUit 7S1, 805 Act ol MU(h 
3, 1011 86 Stlt 1068, 1066, Act of June SO 1013, 88 Stat 77, Act of 
Aucusl 1, 1014 88 Stal 682 Act of May IS. 1010, 89 Stat 123 . Act 
of Mmch 2, 1017 80 Btat 960 Act of May 20 1918 40 Stat 561 Act 
of June 80 1919 41 Stat J , Act of Febinarj 14 1920 41 Stat 408, 
Act of Match 3 1021, 41 Stat 1226 , Act ot Maj 24, 1922 42 Stal 332 , 
Act of Januaiy 24, 1928, 42 Stat 1174 , Act ot June 6, 1024, 48 SUt 890 , 
Act of Maich 8, 1023 48 Btat 1141 , Act of Mty 10 1026 14 btit 163 
468 , Act ol Jannaiy 12, 1027, 44 Stat 934, 080 Act ol March 4 1020 
46 Stat 1602, 1600, 1684 , Act ot April 22 1032, 47 Stat 91, 04, 112 , 
Act of Febiuaiy 17, 1038 47 Stat 820 824, SJ8, Art ot Maich 2 10 J4 

48 Stat S02, 360, Act of Miy 9 1 986, 40 Stat 170 182 196, Act ol 

June 22, 1986, 40 Btat 1767 1708 , Act of May 0, 1988, 52 Btat 201, 

814 816 

wTicatj ol August 7, 1700, mth the Ciiek Nition, 7 Btat 86, 'Treatj 
of beptambei 14, 1816 with the Cheiokee Nation, 7 Btat 148, Tieaty ol 
July 8, 1817, witli the Cheiokeo Nitlon, 7 Slat 160 , Tteaty of Fcbruaiy 
12 1825, with the Cicek NaUon, 7 Stal 237 , Treata ot Septembei 21, 
1832, with the bat and Fox Indiins, 7 St it 174 , Tieaty of Apiil 1, 1860 
with the Wyandot Tube 0 Stat 087 , Tieaty ol May 10, 1864, with the 
Shawnee Indiane 10 Btat 1068 Tieaty of Januoiy 17, 1887, with the 
(Thoetawa and Chickabaw^, 11 Stat 678 , Tieaty ol Tuly 81 1866, with 
the Ottowa and Chippowa Indians, 11 Slat 021 , Treaty of August 2 
1863, with Iho Chippewa IndiouB. 11 Stat 633 , Tieaty of July 19, 180b 
with the Cheiokee Nation, 14 Stat 709 , Treats of Tune 30, 1802, with i 
the Cieek Tube, 32 Stat 300 And see Vnltcd Btatea v Afidmami, 223 
Fed 826 (D C H D Wifi 1016) 

“Alt IV of Tieaty ol boptember 27, 1880, with the Choctaw Nation, 

7 Stat 883, 334, Alt. XIV of the Treaty pt Mai oh 24, 1882, with the 


(III iit,li( (d (".( ililish (hell own It, nil ol feotciumeiil, apiximt 
lh(u (iwii oditiis iiKl idiiiimsli 1 (hill own liwis, Milijcct, how 
cKi, to (IiL ((.isisl 1(1011 of (lK> C'oiigicss ol (h( XJmitd States 
11 i,iil iliiij, ti kIo aiifl iiileiumiM' with tlie Iiuli ms ” Vaiious 
(.(lit I iKiwius iiidiidiiier (lie* * lamti to pass ui«,n laiiono tfdmal 
(Ainiidituu',, (he jiowd to iiiiiiai'u schools suppoited In the 
Ftdeial (Joi euiuK iit, (he i«)hoi lo illol laid and (he powci 
(o (losigiiili niissii.iiaiies to act 111 a supoiMsijiv enDuilj with 
iC'lJetl (o iiimiili (bs(nl)ii(ioiis au c onfoi 1 od 01 confiimtHl by 
.•poiuil lu>.itA inoiisions “ 

III dtcoidiiKc with the iiih' applieoble to touiun tu ities, the 
( 11111 ts li ive icxic.itcdly iiiclichlcd that tliiw will not go behind tile 
teiiii oi i licitv (o iiianiiL wlicdiiu (lie 11 jiiesint iliu's ol the 
(iilie icciplod IS such by (he Pic’sidiiil iiid tlic Scnitc wcic 
puipei leiniscntitueo* 

Tiealio-. imisl be i u wi d not onl\ is loiins ot e\ei i isiiig IciU 1 il 
powei (m( (8(11 ill\ as toims ot exiuisma iiibil pinMi " And 
tumi (ho st.iudpoint ot (iib.il 1 iw 1 lilti ouliniiiu iui\ siipciscib' 
i til i(A, iiisl IS a 1 itei irt ol l'oin,ii'ss in it suiaiside a tu it\, 
illhonkli III citliiL ( ISC an intiiii ition il InbilitA mi\ icsult “ 

Rcco iiitioii (if (iibal goAdiimoiits iiid tidial powti. 111 1> be 
lotiiid not tml\ in acts nt Conitiess iiid in ticitios but also in 
si ite sliliitts wliicb, when idopted with the ad\i<e and con 
sent (It (he Indiius themstlios, h.m liceu ucoulcd spcciil 

W(‘lgllt ‘ 

Not otilv uinsl ofhceib iiiosunmig 10 act in the name ol an Indi in 
lube show that then lets tall willim then alloKod iuiictioii and 
inllioiilj, bill likewise the puHcdniil Imniililies which tiadi- 
lioii 01 ouhiiuiee lupnie must lu toDowed in evecutiug »n act 
wilhin the i(knowl(>d8ed Tuiisdielioii of the oBcei 01 set of 
olhci is '■ 


link Tube 7 Stilt Jbb >bs Ait \ ol (he Tieul} ot Deceuibii 20, 1883 
with the OlifiokeeTiibc, 7 Stat 47b 481 

o All TV at tlie Trc ity ot Jinn 11) 13 ISSb, with the New Toik 
Indiins 7 Slit 330 651 Accoid Art ToftheTimt} of June 22, 1865 
with tile Cboclins end nutkosaws 11 btat 011 612 Cf 10 Op A G 
-142 (ISOO) (huldlug eslabluthmi nt ut national btnk in Cieek Nition 
unliwful) Set Chxptei 2) eec J 

'•Tieily of Txiiuary 81 1766, -with llie bliowanoe Nation 7 btat 20, 
Tioiity ol Tune 8 1825 with thi Kmiae Nation 7 btat 244, Tieiti 
ot Janniu 24 lS2b witli (ho Link N.ition, 7 btat 280, Ait I'llI of 
Iriatj ot Julj 20, 1831, with tbi bhiwueia and Sente is 7 btat J61 
t3J Alt VT at th( Til iti Ot Much 2S 1886 With the Ottowus and 
tlnpiiewis 7 MU 401 401, All III Ot the Tieatj of ApiU 28, 1810, 
with th( W}iindots, 7 Stlt 302 , All I at the Tiralj nf Tinuaiy 4 1846, 
with the Ciecks mil Seminole s, 0 btit 821, Ait II of tin Treaty of 
August 6 1846 with the Chuokces 0 btat 871 , Alt VI of the Tieaty 
ot June 22 1S32, with the Chick isawi, 10 Btat 974, 076, Ait IV of 
till Tienty nt Mai eh 17, 1642, with the Wyandot! Nation 11 St it OSl, 
302 Art VI and Art VII ot tUi Tiealy of Tuna 22, 1635 with tho 
Choctaw ind Chickneaw tubes, 11 btut 011, 012, 013, All III ot the 
Tieaty of Febiuaij 3 1866 with the Stoekbiidge and Muiuee tilbea, 
11 btat 663 005, Art \I of tho Jieiti of AuijUBt 7 1830, wiUi Cioek 
and Seminole Indians, 11 but 600 703-704 , Alt V of the Tieaty of 
bPPteniliei 24 1057 with the Piwnie Indiana, 11 Stal 729 781, Ait 
VII ot the Tirily ot Maich 12, 1838, with tho Ponca Tiibo 12 Stat 007, 
1000, Alt Vll ol the Treaty ol Maj 7 1864, with the Chippowa Indians, 
IJ btal 00 J 694, Alt I of tho Tieity of Maich 21, 1806, with the 
hciiunole IndiiUB 14 btat 733, 736 Tieatj of Apiil 7, 1660, with the 

Bow Foite bind of Chippewa Indians 14 Stat 703, Ait XXIV ot the 
Tieaty ol Apiil 28 3H60, with tlie t’hoiUw ind Chicknsiw Nations, 14 
btit 760 770-777 Tiealy of Tune 14, 1800, with tho Creek Nation, 
14 Btal 766 , Tieatj of July 10, 180b with the Cherokee Nation, 14 Stat 
700 Tieiity of bebiuary 10, 1867 with tho Sismton and Waipeton bands 
of Dakoli Ol Biuux IndianB 16 btat 803, Art \in of thi Tieaty of 
Febinaiy 2J 1867, with the Shawm es Indians 16 Stat 613, 615 
*■ Bnltcd atalen t JTcio Toil Indian', 178 U S 164 (1899) , Jdlnios v 
Blac/kinUAk 19 How 806 (1666) HooChipterl sec I 
“ Rep Chaptci 14 Hpc 3 

>*Theahi6LaamoFioedmen 168 U S 116 (1804) Sec Chaplet 8, sec 1 

* VnUid Btatea iw tel Kennedy v Tylei, 280 U S 18 (1026) And see 
Chapter 8 

“Thus in TValie) t MoLoad, 204 U B 802 (1007), the Supreme Court 
held Invalid a claim of Utlo tmdei a Bole by a BhailH of the Choctaw Nation, 
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1 tri- s(<)i>i' oi' jKinvL si',u<-(.nM,i{Niii.N'i 


Mil iliiiiiiMi (i| i/i /III /ii iidii 1 1 Ii >■« III II iii]ilitiMi> iiiliiiliiii 

liilit 111 II I III i1 nil I \Mlli ilii mil i|i|iliiil III iilhii /.ii\iiiiiiii lit il 
iLiiKim XU lx III xiit.iinil tiiiiii iiilliliiil iliiil II tlx mil 
iliii uiiii iitx xi^iiid In iillinix iitiii^ niidi 1 nilm nl iiitliiniU 
(liiiii„li xdliiiit III iiiupii |iii>i 1 1 ilni, X i<i iiiiiiii il iiiiiii iifliic 

Kixiil ii|iiiii till iiiilii^i Ilf till luiixtitiitiunil 1 1 \\ lit till I iiiiiil 
Siilix till (liiitiiiii III liiiii ijiiiliiil III liiiliiii si iiiiti mil lull 
tililtiiill il liiuvix|i>iix lint sl jtiiti X (111 nil il In till iinilts In In 
Mill Him 111 fiiiixiiiuliuii iI limit tiuiiix m in In ii^iidiil i Mini' 
Till I Mini '1 iliiti s III ( iiiihti XX 11 n|iii ntl\ ii i i>uiii/i li lln< in 
linn III III I liii Ix mil In iiliiii II III iiMm linin' In ■ iniliniii 
III mill till linllil 111 liii il llu deillll sill ll lllllli'Ill' lili'i sl.il 
nil X in 1(111 mil I UIIII 111(11 ill (I n liun In _i in i il < iiiiin ils opi n to 
ill III ill nliilt nil mill I X (ll llu Inin 
mini lull II lull ll ll I 'iliuiilii (iiiilii dll niunni/id fin 
|iiu)ii II I \ ut |i iniij ihiii III lnl> ll iiDii 1 1 unt nl tiilnl Ininis" 
Till )iu\M I III ill Inn I iuin< III -l•^(nllnlnl is inii winili liis 
I'ciii I M i( ixi I In till full mil it wniiUI In i]ii(iii silili within 
tin (i>iu|iisx It ihis ill mil I In mil\/i tin iniins nl nimiii 
nil III lint (hill 11 III liiilim lunmi’iiulns hni < I tlilislml fui 
Uninsihis l]i(lii(il it niiv In snd ilitl llu < onsliliitioinl Ins 
lull 111 tlK> Iiulnii IiiIks (iimis I liiii„(>i |tt I nul uid i wiilti 


liil Ih ll ixiin III II Ihi sill nlT ll nl I nl il In i I in tc mi' ii ii with ( Inn 
I 1« llVlx Lllll I II II. Ill ll x ||< 

111 I't (ip V I IT'I (1RSM ll IS hilil llnl i ilni i nl ilnmPi tthiili 

his not Iwi 11 SI lint 111 I lUil I 111 link nl loiiil ns inniii d In llii I ii 

Ilf Mil I linctnii Niilion i mi iliil 

/h ir Ihtiih Jli" N \ Siipp Sli (l•l•>l iiiiolM inliini of n xpnld 
tiihil Liiiimil iiiiitiiii. III nlinli mill i n ii iin inli i nl ih cmiinil inn 
iiliitiil Hill iiilinn 11 isilcilinil im iliil nii lln |.niuni1 tbil tin loiinnls 
lulls nt pioniliiii iKiiniirt dm iiiitui nf i sin ml nniliii); In In fciiin 
til ill llu iiiimliii 111 lln iiiiiin.ll T isiil on iii niili.l I ikin liniii 
ii>i]Mii Hum liii till mil nix Ind dmii tliil iiiilitioil nl tills Kqiiin 
lUPDt II mil ml tin iilx of iln ciiiiinil nil did 

111 J"i Op V I OS O') 1.1 (I'lllli it 1)1111111(1 llul mitlim slim 

weie to 111 pud lo itlomiix "niili niii llu liihil nnltiniilii s tluiiiiiiln 
dul} ind spaiflcilli auUinii/(d Ip lln tiilic shill Inn si.ncd a wiilins 
* * III Ksnliitiiin nl tin tiilii lln biisiiuxs imnniitlii had hem 

lulkiiii/id In inn tin uiiIiiih in ipn non Tin i.iuliius ul tin 

litisimss (.iiuiiiiiltii lu till npintiiii ul lln Vilniiui (tiiiiiil m<.l thi 
ntatiitini miii'ii ni' nt 

Till piiMiidmxx i>( tlio iiiiinc<l mil leiiitu tmd lln mnlum iiin 
I in nil 111 1 sutBiimt niimlni «t mlii Ihmuh Uss thin a ni notilj 
111 thus* piisnnl fSti hfnti i VtiiiimlnJ 1 >1 Iiul SS If 
tiimm (it itdul \ fihri<n>d (li N It iSl and lluunt \ I'ailn, 
iJK T I 111 .11) 

"Sin Ao/iif 1 Tiititi SKifis 104 ITS (.iJT (IWl kiiiita J/ofion 
ofriidii>n\ Tuhn 10 V1 fmpp lOfIS'll) 

isSei n/iitimti 7Mlsf((, 1 Ohnuhi Aolinn rf al to C Cls lis 
ttsi)") DilHVitif 1 Chcialii \atian tS O Cls 2M (t'tOt), 

an d 10 , L S U7 (1004) , 10 Op V 0 ”0 (ISRO) 

“Jj U S <- IJO 


MithhiiWnri of moivy<t oi i/uwifi on aciouit of intoau atuKI 
ligooi 1 Kii iniiultics oi inout 1 s or cnioilo shall l«* paid oi dis 

Oft. „q|,i (lip ,„j| iKprtin, n of 

J U .1... 

iiih lo inii.iit thi niliodiu 
■ cemitii (R S f 2087' 


. - - I till tlllK 

imods iiid meichuiidiiH shil! hi. tumid oiii 1>\ the aaent or 
sunn inti mil nt nf such tiiln tn lln (.lilifs in bulk iinil In th 
niiMnil pichtiKi’ as mull is inicliriblo and in tlin niisoniL 
of till biidiimn ol tbi tilln it pi iirtii abb to In diBliilmted tn 
the tilbi In the fluffs ui snth msunii ss tin* ihlffs mai dcmi 
Inst in llm piesiiitc ol Iho mnnt oi supdinliiulcnt (R B 
) 2090 ) 


And (f Act of Turn. It, 1862, see 1 IJ Stnt 427 21 TJ S C 187 R B 
J 2121 

“B I Klamath it lloclot Vtibei r Xmitid Blatfs 200 U 8 241, 248 
(lOdl) 

’mlTJ 8 C 102 iftorpiiiiidln. ynpinlli tm the semregniion diposit, 
and inT("ilmi.nt of Irlhnl fund lonl nns the foUowlu.} qiinliflcation 


schools nr pav of tubiil oIDlixs shall be 
Won or di posit is beteln nuthoiizo’ * 
iltpended (oi the purposes afores-ud 


nut of tiihal funds leqmied for snppoit of 
ibiil oIDlixs shall be eTiepted trom vgisri 
beteln nuthoiized and the smn shaR be 


I m.i ul 1 iiiiliuii Ihiii Ihi ml tifiiliiiiiil hlsliMi ot lln colouics, 
III! un iinlllK (iiiiliil Ml I X 11 11 IX xiiiiii mat Inluti Ilm 
iiiiiiii„i ml ('iilimihiix ll ll III il Mil SI xhuiix, niuidiiir, to tiiuiniil 

In iiiiiiiix Hill llu hist PmIii ll CoiisUlulioii on the Ami'iii in 
< iiiiliiii III ll IS (ll ilKd till 0 1 1,1111 sh if.i)ii 1 Ol (lull Bmilii)/, 

I HI lit 111! I'lK llllll 1\) > itllllis (Illlllllllls) Il Ills 111 
this (nil liiiiliiin Ihil Viniiii ms liix| (s| ibiislufl tin dtiiioii Hu 
(II lilt ipli s III miiiiliM Kinll K ll iLiuhiiii uidiijiiil siiffime" 
III this ((iiisliiiiliiiii ils„ iMMt x(| iiiilh llu nil ll ot Iho iisiiim 
xihilili ol 2011 IIIIIII III il olhiliN ll) Hu ihiloi iti liid Hu obli 
2IIIOI1 ol Hu (III SI 111 1,1 ill 1 ilioii tu liiliiii huiLi.itioiis iihuh 

II (.III Hu (iimiiiih ol I iiiisi 1 1 Hion " 

1*1 Mill 11 Mu lillK ol Hu iiloliliiiit ol Hu t’l lixl Mill loll of Hie 
IMK Xtlioiis md Hu idoplioii hi iiiiiu Him i luiiulii cl ludi lu 
liihix III 111111(11 (iiiisiiiiitioiis piiisiiml III tlu' t.1 1 ot Jimi> IS, 
i'i I Hull IS 1 rixii|]|t]ii2 hisloti ol (Mililii ll doiiloiimi 111 th il 
his Ill'll I hi ('ll iiii'iid IomHui Stiiihnls ol Iiiili in 1 iii KuiiW 
ol llu Khuiciii Ills ot till Fill (’iiili/i'd Tiiliis III lonstilutii.n 
11 ihin„ hi ll ISOM III iitc isiim.il ii'Ritiici's iii the detuled f iscs. 


I llu Fm ’Viliniis (Nin Yolk 


lx piixiiiiid liiloii llu I iiiifi di I ill C'oiini ll nod 

Hu iiiltlii illiits tin iiitiii hndi nl Ihi L< IM Nilum thieit 
■' ■ till folds III till t’liutidi iBtJ 


‘••:;‘i’"7i 


'1 inii shill bi 1 Liiilfiiiii itioil of the 1 


.1 7 h llllll ol (Oil Mill of lln Pm Nitioiis shall liso a 
Conned hiii nor Iiuinhii, m lendii'iss toi a louniil ot thi tUn 
tihin 11 sums nio'xsiii toi i imiiieil to be held to distnss the 
111 II III nf the (I ms then fhi mm iiiii ffiftui nliom the flu 
lilts ci'umil shdl 1 iii the sami iichts us Hie comioil of the 

m Till ivoiiim ol 11U1 I 

fimmil Put (111 luiiniiis ii 

Whin III Hull iipliiiaii n st nis m assail tot tin inteiist ot tl 
liiiiph Ilni s’ ail hold a Lniimil ind Huii declsum ind reeom 
nmndnlion shill In iiilinduud In Ion tin Council nf Lnids hi the 
Wii riilif foi Its con idei ill"n 
‘111 All Hu Cliii toniicil tiiix 1,1 1 niliiiii iii ot the Pivi Nitlons 
inn iiinli iiito oni uociil loiiiiid tlie oi del silis lioni all Ihr 
(ountil (Ins mil hi ippoinlid In uiiiIl ill i hmiral council loi 
disiDs Ills llu mini' Is ol Ihi nropli Tin peoph' shall hnvi the 
ii-lil loiiiiki ipijoiiilmenls lud lo delejtile iliiii ponei to othiia 
of then nmnliii Whin I'm cnnneil shdl hm. tomt to a eon 
elusion on imi niiltii tluo decision shall be ii ported to the 
Cimniil id till Nitlon ni to Iho Cnnfidirale Couniil fss the case 
mil 11 mini) 111 till 11 rhiot Ol thi Mil Chiefs (the ( onsti 
jiilimi nl till PiM Isiliims liinsliled md edited by V C 

iS When I I indiditi Loid is to be iiistillid In shall ruiiiish 
foiii^^ (ihiijS ot sliflh (OI ^iiiim|iitui) ono span m ImRh boimcl 


uins In ihi 
ll iff alls 


iddnssthi opposite aidi of 

the Coimid Pue iiid he alnll fommeiuc lus iddiisa ssimif ‘Non 
be’ old him ITi Iins now hocome a CunfiduHf Loicl S<i how 
siiliudid he looks An idditss may then follon At the end 
if shall >iind the biiiiih of shill stiinRs to Ihi opposiU side and 
thiT shall la iiciivcd as evidence nf the pledRe Then ehall the 
oppositi side say 

"We now do down yon mlh the sicieil emblem of the deei's 
I'niliis the eiiihhm of mui Loidahip Ton shall now befome a 
mnalni of thi )]enp1i ol the Pile Nitions The thiekniss ot your 
skin shall hi seven spans -which Is to sai that you shdl hi proof 
acainst angfx offonsivo aitionx and ci iHcism Toui heait shall 
be ailed with pi in ind c,ood will mid loui mind ailed wilh a 
11 iinlni; foi Hie iielf in of Hio people of thi Cnnfidei icy With 
endless piHeiire you shall lani oiil yoni duty and vour dimness 
shill la timpeiert with traideinoss toi voni people Neither anger 
mil TUn shall Bud loflaraint in >om mind and all yoiii words and 
utinns shall hi iniiKial with mlm deliheiatlon In all of your 
deillll rations In the Confedeialo ConiiiD In your offoits at law 
niikinR in nil loui offlcial icts self inteiist sliiIl bo cast Into 
ohlninn Cist nol ovei yonr shonidii behind you the wamln^ 
' ■ “ ‘■'”'"''1 chide you for any piioi or 

e way of the Great Law 
*ypltnre of the 

present but 

also the coming geneiitions men thosi whose fates are yet hi 
neith the siiifuce ot the itioimd — the unhoiu of the tntuie Natioii ' 
flhe Conslitutlon ot the Fne Nations tiansUtrd and edited by 
A 0 Paikor ) ' 


“* Di senptue accounts of various lilbal goi einmcnfi. will be found in 
J J Thompson, Law Among the Aborigines (1024), 6 HI L Q 204, 
Ifagan, Tilbol Law of the American Indian (1917) , 28 Case & Com 785 , 
H L ■Watson, The Indian as a Lawyer (1930), T Dicta, No 9, p 10 
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to ilK iok(( " Cioek, ind Choc hi \v ” couslitui ions What is 
no( t,iiiciill\ kiioHii IS (hi( mini odai luiliaii (ulus lino 
( l)('i itccl uncle I iMillc'n ccmstilulicijis ” The* wntiiiK c>l Iiiclkui 
c c>nsti(n(ic)iis iiiicki tho Whiiki tloMcltcl \c( of Tiiiit IS l')W 
H thoiiloic no mw thiiin in Mil ki,il Iiisfou ot this umliiionl, 
iiicl i( IS ijossiblo (0 hoiic (hit sonic of the iiolilual wisiloiu that 
his ilii all stood the test of ecntuiics of leiolutiomij ehiiiKo 
in Iiidiin life his hem cnilieiduel in tin conslitiitiiiiis iil the* linn 
duel oi iiieiu' liihts nhuh line lieeii oigim/ed iiiielei thit aet*' 


(lint IS ye I til c 
iiime ol whom -nin 


« 111! uuistiliilion or IlK fhpioleeis w is i woiielcitul sflipition to (ht 
' loiiilitloiis of the time incl to n uMlltallon 
omc It M os ti impd nncl odoploa b\ a pi ople 
L Still m Ihi snoep stilt and thi littte>i piiition 
Hi it ■•■■ill ii iii i.ii. iiiliiiil iiiHiii Hill s( iM III inili/iliiinwIiKlii- 
(li II II ti ii/i il III iiidiisliitl piiisuilb Olid It nns frtiiied dmini. 
1 III mill III I \li loi dm 11 j tiiniiciil and ii\il distoiil when the 
kii ilii pill lit lilt Chiiokep peiipli laid lust bun diivcn In mill 
tni\ Ions fnini Iheii nioiiiit iiiis mil villeis in (aoigia mil biin 
biouielit bi eiiloiee'd imiiin-i ilion into tin loiiiilit iif tlu Wisloin 
Cbtiokcis whin i mnilitinn ol inaichv iiid civil war niMicd 


nthi s ot the 11 


iiitinui 


util tl 


V of 1S4(> 


itquiicmeu 


lid be united wielii the 

u ij Ml III! I Ill in hut I II ntiiu 11 Ills mil INI 

ts ol 1 rice stiodilv advinciiiR ni piospeiitv ond 

mil inlisbli nmi lit so well Hut il 1 is miiliel so tin 

as thiy lire (iiiiieniid no nnlcilu olLiiition oi omeiidmcnt one! 
dfsiiTps In bi iliissid among thi ktv suit woiks iil lultlUgcnl 
Btutcsiinnslnp wliith outlive thin own time and tontinue throosh 
BiiCLiodina Bimiatiiins to issuii thi rights iiid i.mdi the destinies 
Ilf mm tnd il is not the least of the suteKsses ol thi consHtu 
thni ol Hie Chiiokiis Hut thi luelmoiY ol mother notion ire 
ibli with enllie loiiflduici in tin eli luipss ind wisdom of its 
piovisioiis to odmmislu it loi the piotection of Thiroku citirons 
mil Hie iniinniunii ol thin pirsiiiul ond politn it iiglil Jutii 
iiiiifa7i\ (’hiiokii \<itiun mill Liiitcit Stall 28 C CIs 2S1 dlT- 
’IS (IS'ls) 


' SiiJJi pmt< Tiqo 2 Ind 1' 41 47 S W 30t fllW 
e* Soe afeCiiitniH v GiaiJv 1 Tlid T 107 38 S W O’! (ISOei 
“As of Piiemliei H 1*114 cnusHtntions ot doeuniints in the niluio 
of (.oiisliintloiis weiL leiorikd 111 thi Iiiteiioi Depiitminl lot tin tolliiw 
nil, tiilns Absentee Helawiu, kbseatoe Sh iwnee , Vnnetti Islands III 
SUM , Hliekferl Cheiokee Ctieveniie and Aiopahoe Ohe venue Rim i 
Cliickasiiw , Clnpppw IS of Mielii(,an Choctaw, Clioetiw (Mississippi), 
CnlondoRiyci Cieik oi Musknetoe ( low Fistein rhiiokee Flitheid 
leal Belknip, F^il Bidvvi II rml ft ill I ort Mtnowtll Foil Peek, 
Foit luma &i md roilif,i Giind Ronde, Boopu 1 illej Hopi 
Iioqtiois ('imtedei lev Kickapoo Kiowa Klamath LBRUnani Pm bio 
LoMlock Jliikah llenominie Mescolein Mohictii Novn]o Osogc 
Pimo I’Mie Rieke I’ntowitomie (Konsis) I’litiiwatomle (OUt ) I'vu 
niiel laike fjnmaie It Rid like, Rociv Bin Rosebud Sin Ciilos 
Seminole Seneca (N 1) hineeo (OUi) Shoshone Vi op ihoe bilit/ 
Slssctim SI indlnc! Rork , Swnioniish Tongue River Tuitli Mountiiii 
tlintili 111(1 Oiiiov Wum bpiiiiob, Wistein bhoshoni , 'Wliili Eoith, 
IMnnelvi^o , Thkima lankton 

•'As of Miv 16 1*140 the following tuhis had idopted constitution! 
Ol eluitiis undu the Ut ol dime 18 1*111 os nmiudid 

Anemia — Sm Cnilos Apithr lube eonstitution app.ovGd Jinnary 
17 1<HB frill Rivei PuiiaMoiicopo Indiin Commiinilj, Miv It 1*110 
ihirtci 1 itifled bebiuirr 28 19-18 Foil Mi DiiwcU Mnhove Apache Com 
mupilv NeiumbPi 24 1930 chirtii Turn 8 1989 HoplTribi, Dicombei 
19 1910 , Fapiigo Tub Innuaiv 6 1987 1 iv ap il Apache Indian Com 
miinily Pobiuaij 12 1017 Coloiado Rivir Indian Tilbes of tho Coloi idii 
Rivei Resuvotion Aiizino mil California August 18 1987, Wliito 
Mountain Apoche Tribi, August 28 198S Ilualopni lube of tho 

niiolipoi Reservation Hetemhei 17 1988, Havasupoi Tribe of the 
Hivasiipii Ueeeivatlan Moich 27 1989 
Oahfoinia — Big Tolkj Bind of Porno Indiins of thi Big Valley 
Rnncheila January 18 1980, Tlppei Lake Bind of Porno Indians ot 
the Upper lake Rinedieim Jonuaij 16 1988 Mewnk Indian Com 
niunltj of the WUton Bineheiia Jiniiaiy 13 1980, Tule Rivei Indian 
Tube Jauuniy 16 1930, Tuolumne Band of Mewnk Indians of the 
Taolumne Bancbena, Januaiy 16 1980 thoi tei Novenibei 12 1087 , 
Foit Bidwell Indian Community Tinuaij 28 1988, Eashio. Band of 
Pomo Indians ot the Sti wait’s Point Hinchtua Mnich 11 1986, Man 
Chester Bond of Pomo Indians of the Manchester Hanohena Maieh 11 
1080 chattel Febiuaiy 27 1087 Coyeln Indian Communitj Decembei 
lb 1988 chartei November 8 19J7 Quochon Tribe Dceembei 18 1988, 
Qunitf Valley Indian Community Jniie> 16 1980 chnitcr March 12, 1940 
Ooloiado — Sonthetn Utc Tilbe of the Southern Ute RtBOiynlion 
Novembei 4 1080, charter Noyemboi 1 1938 
Idaho —Shoahoue Bannock Tubes of the Fort Hall Eiaervatlon, Apul 
80, 1986 Choi ter Apill 17, 1037 

Iona — Sac and Fog Tube oC the Miesiasippl in Iowa Decembei 20 
1987 


IMiili (he Vc( of June 1 H, I'lH'" *> tel little e>i no tflert upon 
(he siihsiiiKiu iiimets eit tiihil se>Ir-i;<i\ouime'u( vested ill the 


Affiisiis — lowtt liibi in Nihiiska ind Kuisis Filituaiv 20 1^187 
ehiKei luiie 19 I9'7 , KiiHiioo Tulle iii Kansas Filinnij 26 1087 
iliiiilii Tune 19 1*H7 Sit iiid Fot Trim ol MNboiiii ilaicb 2 1937 
ihiiitii Tune 19 1037 

Jl.rhii/nn— lliniiilivilli Iiidimi Ceinimuiiity Tulv 28 1*130 chailei 
Vn^usl 21 19’7, Biv Mills Iiidiin fominuniU Novimlar 4 1988 
iliiitu Novinilici 27 1 987 Kiwieaiw Bay Indian t onmiunity Dpceni 
he I 17 19 Tl fhirtii Tuly 17 1917 Sigiimw Chippiwn Indian Tube 
Ilf Mieliifiin Mij b 1017 tli lUi r August 2S 10T7 

Viniii sofei — Iiiwei Siouv Indi in ( iimmiinitv in the StUe ot Miiine 
seiti Timi n 19’(| cliiitii Tulv 17 l'H7 l*i lull Isliiid Indi in 
c iiiniiiiiiiih III the S( il, of Miiinesiilii Itiiii 29 198(i diaitei Tuly 2T 
19i7 hlliiin silt I CliipiKWi TuIm TuIj 24 ini(i clinilii Nim'mhir 
Il 1917 

ituntuna — ( onlidi latid Silisli and Knoleuai Tiibis of Ihi Flathead 
Itisiiv itioii Ditoliir 28 ion cliitlii Ipul 2'> 191(> Chippewa Ciee 
liiln 111 (III Roili Bov s Ri seiialion N'lveinlitr 2) 1915 ehartoi Tulv 
_5 l'H6 biiitlKin ( hevenne Tiilii Nuvembir 21, 19 IB chiitci Noveio 
hit 7 I’tlb Blickfict Tl Ibi of the Bliikfiit Indian Biscivitlon 
iHiiinhii 11 1915 jhailii Aufcust IT 191b boil Belknap Indian 
I ominunitv, Ilicimliei li 1015 clnrtir VoMist 2T 1917 

Aebie/sAii— Onalii Tiibi of Nilnaska Much 19 19 lb ehaitii 
August 22 19 (» Pimci Tube of Nitivi Ameiicins April 8, 1980 
ihlilil August 15 19’0 Sintu Sicinx I iibe ot Ni brask i Apul 8 1988 
ilurtii August 22 198(. Winiiclia„o Tiilie of Ntbnska April 1 1986 
ihaitit VuguBt IT 101b 

yiiatla — ^Heno Spatks Inch in I olonl Taniiaij 15 1980, chattel 
lanuiiij 7 193S Pyiamid I ike I’aiiiti Tube Tinuiiv 18 1938 charter 
NovimlK .1 21 1986 Washoe Iiibi Jauuarj 21 10 >0 ebnitei Februaiy 
27 1987, bhOslioni Piiuti Tubes of tin riuk Vilhv RiSiivnHon Vprll 
’0 loifi chill tir kugust 22 I'HO, Fiat Mcricimilt Puiiite ind bhoshone 
lulu Till} 2 191b cluilii Noienibii 21 19J0, Iciieibton Pilule lube 
rimimv 1, 1917 cbailti Apiil 10 1037 B ilkir River Puuli lube 
Miiih 2b 1987 chutei Uiy 8 1917 Te Moak Binds of Wisluu 
Sho honi Indiiiis iugust 24 1913 ihiitci DLcimbei 12 1088 Yomba 
Sbiisbime liibi Diccmlxi 20 1989, chnitii Deccmbei 22, 1019 

Vitt Vtiiio — I’uelilo of fmnta Clan Demember 20, 1985, Apache 
riilM ot the Miseileto Risiivaliou, Muicli 26 1080 chaiter AugiUst 1, 
101b Tieiiilla Apache Juhe of New Mexico, Autust 4 lOiT charter 
Septrmbii 4 1987 

hoith Dakota — ihioe AflUialed Tiibia ot tho Foit Berthold Beserva 
tion June 2*1 10 W ehartir Apul 24 1087 
Oieyon — Confideiateel Tribes ot the Ot lade Bnnde Commanity Miy 
13 193(> chutei August 22 1938 Contodeiated Tribes of the Waim 
Springs Reseivition Fcbiueiy 14 1018 chnilei Apul 28 1938 
South Dal Ota — Lowei Brule Sioux Tiibi Novomher 27 1986, chaitei 
Tulv 11 191b, Rosebud Sioux Tiiln Dieembcr 20 1015 ehaitei March 
l«i 10.7 (lievcnne River Sluui Tube Deiember 27 1916, Oglilii 
Sionx Tl ibc of thi Pine Hidgi Hesuvation Taminij 16 1*186 , Flandieau 
Sanlec Sioux Tiibi Apul 24 1988 chartu Oitobei 81, 1986 

il,i „^ — Vlahaiua CoubhattB Tribes ot Tesaa, August 10 1988 chnrtei 
October 17 1630 

('(oh — Utc Indim Tribe of the Umtah and Oniay Roseryation Tonu- 
niv 19 10d7 diartcr An,ust 10 1038 Shlvwlta Bond ot Pnlute Indians 
of tbi ShiTwils Re"ervation March 21 1940 

TIosIiiMflitOB — Tulahp Tilhes Tannary 24, 1080 chaiter Octobei 3 
19Bb Swinomish Indian Ttlbal Community Januai} 27 1936 charter 
Tulv 25 1938, Puiallup Tilbe, May 18 1988 Mnckleahoot Indian Tribe 
Mav 18 1936 chaiter October 81 1988, Makah Indian Tilbo, May 18, 
1938, chartei Fehruaiy 27, 1087 Qullcute Tribe ot the QuUente Res 
eivation November 11 1988 chaiter Aukuat 21 1937 Skokoraish 
Indi in Tube nt the bkokomisb Ecsirvation May 8 1989, cboitei Tnl} 
22 1089 Kalispel Indian Coinmnniti of the Kalispel Reservation March 
24 19 J8 chaiter May 28 1088, Poit Gamble Indian Commnmtv 

September 7 1880 

WiKOnsiH —Red CIKT Band of Lake Supcnoi Chippewa Indians Juno 
1 1688, chaiter October 24, 1038, Bad BItbi Band of the Loko anpirioi 
Tube of Chippewa Indians of the State of Wisconsin, June 20 1986 
chaiter May 21 1088 , Lac du Flambeau Band ot Lake Superior CSnppewa 
Indians of Wiseonsin, August 16, 1986, chaltei May 8 1937 , Oneidi 
TrUia of Indians of Wiaconsui, December 21 1930 charter May 1, 1987 , 
Foiest County Potawatoml Community, Fbbtnaiy 8 1637 chaiter 

Octobei dO 1937, Stoekhiidge Munsee Community Novembei 18 1037, 
charter May 21, 1088, Sokaogon Chippewa Community November 9, 
1988, charter Octobei 7, 1089 
«48 Stat 084 28 U S C 461, el m 
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III M oi’i. oi iiiiinr^ 'll I 


\ iiiiiiis liiili in liiliii, it (lid iliiiiit till li »iil 11 u ilKiii "I 

tin piiM ( din 1 s III liiliil hiiMiniiiiiit ini' i iiuhIiIh ilinn nl tin 
II I iljnlis 111 tin liitiijiii I >1 |i II liiji nl III till II liMlii -> lit liilid 
„ii\i mini lit Si I null Hi III till Vilnl llllli IS I'l il i ^t lllll'ln il 
I 1ll'>l'' III! III! Iiliipl tun III lllllll I iltlMltlllliill'. ipillllM ll III till 
s lllllll III tin lull mil, nliiili ii'iilil mil lliiiiillii In iliini,ii) 
iMiptliv iiniiiiil 11,1 1 1 nil 111 111 In II I 111 I 11111,11 '1 hi - ,.11 Iniii 

\ Is i'\iil nm.ll III I I ill 111 II liltii III till (’iii'i iiiss,i,iiii I III Iniliin 
Viliiis SI 111 inn lllllll I imiiiiilutih ilni lln ipinm il nl tin 
' I I III Jlini IS Hitl lllllll Inline niK tt nils 

,Sm 111 J I itiiil iih/m 

1 mill I Ins SI 1 1 lull, nil IjiiIiiii IiiI» Hi iI -d disiiis 
in i\ nil. Ill /( iinl I si ililisli i i onsi it iitiiiii mil In 1 n\ Ini 
lln III III 11,1 nil III III Its <i\i II III! il III III 

Sin 11 1 nil M It nl lull Hill li\ 1 iws In I iinii < lli i li\i win ii i ill 
lull II I iiii|iiiit\ III II till lllllll nniiihilsol tin tiiln,' 
lllllll lllllll Inili Ills 1 1 sniiiu nil lln ii iivilnni it is|iiiiil 
(111 Hull II will 111 lliiMliil' lit tin Sunlit; nl till Inti 
mil III (/ill siiiii ,1 s)ii M il I l(>i rmn wInn ini ii simiisilili 
1011)1 nl llllli Ills Ills |iii|itiiil Hill iiliiiiilti il In Inin l 
Iii(i|Kis( i1 ( (iiisliliilniii iml It; liws wliiili (In iiiil iniltli 
ili\ Fi ill I il 1/ iw mil 111 I III In ill lln riiili Ills ( niKi null 
\\lun smli I siuiiil (liilinii Ills llllli 1 llllli 111 Iniliin 
who IK nil ml II I s 111 tlio Inin <>l i I'siili ills nil tin i (i 
; itllill it till (linsllllltlllll IS |ll<i|ins0(l lni till lllllll Mil 
i/iUiiii will 111' wililliil hi ;on muni tin ii(i)il iiiii nl tin 
iniisiiliillnii ' II I hllii nl iisin llnni i(ln|jl 

till (imsfiiiiimii imi In liws jii llns utiimii 'iiili miisii 
tutiiin iiiiI li\ liws 111,11 Hull illii In <iimiuli(l in I'luiiih 
It \(ik.(d nlll; Ii\ tfli'sijui piotoss 

Tilt jiowiis wliKli nun lio imhi til Ii\ in Iiulini Inin 
(Il tubil tuuiifil iniliiito ill iiowi'is wliiili mil lio tsti 
(isnl In sntli tiiln oi tiibil contiiil til tin iiiisiiit tiiiii 
liirt iNii ilicllldi' till' liubt til (llHiln; kt, ll (oniistl (sub 
Jill In till tiiiinn ll 111 till Mmid.in ol Ihi' liili'iioi wiln 
ii'sinct to Iht chon.!! 01 miiiisil iiul tin tismeot liisl llii 
light 111 CM'iciso i ictn piiwet ou'i iriT disposidoii ol tub il 
fuiiilsoi othei iss(.,)s till imlil 111 tii'Mili ih with Full ill 
S(ili> ,111(1 loi.il gint'iniiiotils, inrt tile light to bo .iiKisod 
111 ,ill iiqiicipii limn t'sliui Ill's iirutinn llio Inin hi Ion 
stub (stniuiti's lit! snbniilU'd to Iho Brno in ol I bo Bndgcl 

. 111(1 ('ollf(I|S,s 

Thi tolliiwing Iiidiiii giomis ,iio entitled to tiko .id 
1 iiit(i(,( of Hus sdtlori Vin Indt in (iiIm>, ImikI, m pni'lilo 
in tbo TJiiili'd Htitos (oulsido of Okl ilioiiu) oi \Iisk.i, 
itid <ilso .nn gionp ol riiiluins who losidi on tb(' suiie us 
eiiiition, wlielboi Ihtv <iie mimlids of the simo tubi 
01 not 

Tlio Lonstituiioiis idoplisl pmsiuint to (Ins section nnd (host 
,ido]t(od piusiiint to siiiiil n luoMsiiins of 1 iw niipliiftble to 
Vliskr ,md Oklnlioini®’ i.iit (onsuloi iblj with lebpect lo the 


<■ Sf, Mmin Sill I n MhlIi 26 1«H0 UndouTilodlT till* ml liafl 
sonit ptreLl minii tin ittitniic nl udminisli i Iivi iceiiLas tnw irds pnw 
(Is iiliich bid Ikiii tbioM'liialb uiliil lu Iniluii IiiIh's bill riiqnoiill} 
uiinii'd 111 pi lUie, SiM ini inslnuci (iKisiim of llu Cnmptioll'i 
Giuiinl A-filiS'l*! Tmip -tO JUT iipliiililiiig tnlinl powii to inllipt iml 
ilH fiiiiii tiibil linil and (lirlaimg 


• ♦ • Il H iiii; 111 1 ii'w till bill 1(1 

bj Its licislitl;, hlstoii to ovloni. ... 

ifghts of pnlilioal lllieitj mil liual m ir^nurnindit atiil tbeic 
haling h,i>n shown tlio fait that snmt ot Ihi piwoi so gi intod 

bi tbo U.W ia would roqniie tlio use nl fnbil Hinds lor tliiii 

lomuiipli'linii Ilf — hilii,? mio s ir\ mciilGiits of sUUi pown' — 
and till fuitboi f>< t llnl tbo att of Taiio 25 mo, K) Mat IMI 
prnudis lint siction 20 ot Ihi Poimimnl Appioprlation Kipial 
Act Stit 121 1 slnll not appli to timds hild In tiuHt foi 
Individtnl Indnns issoclntions of indlMdiial Indiana oi foi 
Tndmn i.oipora.tions ih.irtiiUl nndor the act of Tune 18 1911 
this offlii would not lu reniiiiid to objict to the pinculuns ivg 
costed in innr miinoi mduin for tbi Iinmlhiig of tiibil tunds of 
Indinn tillus organlaod puisumi to the said net of Tnne IS, 1931 
•"dS Stit 981 9S7, 25 U S C 470 

“•This inle Teas modified bj the Act ot Tune IB, 1935 lec 1 40 Btal 

378, 26 B S C 4780 whlih subslltnlea the leqimement of ludiontv 

loto of tbod voting in on election wheti 30 pci cent of the dlglUe 
inters coat hallnla 


'’Sic Choptii 21 sec 9 

Foi a Hat ot OU ihcnm consUtutlons und ch irteia Oeo Chapter 23 
see IS 


linin ol lllllll 2:"''*mim"t i uiuni,, limii uiiiint mil piiiultive 
lomi III 11 ibis will II sill ll till ins lull Ik i n iii I]K Hi iftal, loiiiodils 
bisul ninoi )i]ii<Msi\( wbili ( iiiniinmnii's 

'Hu iHiwiis 111 sell ^iiii miiicnt listed m tbose vniious tubes 
111 1 wise i HI in iiioiiliiui will! till 1 11 1 iimsl HU es, I xpi 1 11 nil , 
mil iisiiiiiiis III llu llllli 111! cstiiit to wlnib liibil puweis 
in iibliil III 111 jui Hill 111 ll mill w is igiiii i iiiitlii on iihuh 
lllllll (iiiisHtlitiiiiis diftei lllllll I nil olliLi 

'Phi iiiiHiiInii hi iiliitb (1 lb ll 111 dm nil I's ,iu ii lu wid, when 
siuli iiinw is(,illul 1(11, Is 1 until I wliuli iii noiili .ill tubil 
I unsiiliitiiiiis Ii.is belli iiiiiiiil HI subsl ml 1 illi iiUnlit.il tiiins 
\ Hiiii ll iniiMsiim is tint ot Hie unistitulion ol Ibc BUckfeet 
Tiibi, wliiili lunls IS follows 

Vrikil \i roiMivSiii iiin CouNctt 


hii 2 I/iiiimi 0 / Hiiiii — Vni usnbilioii in oiilinuiic 
illuili 111 (lu l(UUsot Hus (onstiliilioii IS snbii'c t lo ic 
IKW III tiu Hmubiil ol 11 k Tiiliiloi sii ill bi piesinlid 

10 the siiiiLi mil lull lit oi tin ii’siii itiou who sli ill willun 
Ini (1111 ibii lluuiftii, tppmu 1)1 ills ippioie the sime 

11 till siiiKimleiKleiil slnll iiiiiioii .Mil oiibniiiti oi uso 
liilioii ll sli.ill ilieuuiioii buoiiu eltoitiii but llu snpii 
iiiliiiiUiil slnll It iiisiijil I (opi ot till suite liciiiiig Iii3 
ondoistniinl to the tunilni ol the Intiiioi who niiT, 
williiii uiiHli ("Ol dlls lioni Hu dite of eii.irtnieut, ic 
siinil till Slid (iidiiuiut Ol usiibilioii tin ini i iin-c, by 
tuililuiis Hie liilwl loiiiuil of snib dwisinn Tf tbi sii 
ill 1 mil mil 111 slnll lefnsi lo ijiptoii iiii nsohitiuii in 
I'lilmiuii snbiiiitliil to him wilbiii ten (10) rl.iis .ittei 
Its 1 1 ( « mil 1(1 Ik b.ill tduso tb(> III irkfcct Tub.il Bnu 
iKss ( miiinl (it his le.ison tbniot If Huso u isous ip 
pi ll to Hu uniiuil iiisnllK init it uni, In .i m.ijonti lote, 
leln fill' ouliiniiit oi usoliition to llie Suutiii of the 
Iiitdioi, who mn wHhni null'll (90) d us limn the d.ito 
oi its I ini Hmnl .ipiiiiiK the sidh in wiitini; whoienpou 
llu Slid oidiuiiiit OI iisolntion shill htuinio etfeeliic 

IluiU'i Hie pmu'dnu thus ('stihlishid, positiit ntion is le 
tpiiiid III i Hill itc til 01(1(11 iiice Hill is snhieft lo (h'lmitmentil 
itiK'w F.iilme ot the suiK'iintcndent to i(t witliiu the pre 
sttilud piuud opi't tils IS 1 i*U)'* Fiilnit of the siipciinteud- 
nil 01 otlui (lipntuioutal etuploicus to net piomptly lu trons 
uutUiig to the Setietiiiy m oidiniueo vdlidly submitted and 
.ippioicd does not eTtend tlio pciiod .illowod foi sccietiiial 
iilo™ On flic otlici hind, ivhcic i supeiintendL'ut lotoef. an 
(iidiniuce, f iihuo of the tulie to act in ,i<?eoidiD(o with the pie- 
stiibul pimodme of ictiumg the oidm.mcc, aflei a new lote, 
lo the Hc'oiet.m of the lulouoi, will piecludc y.ilidation of the 
oiduinnce ^ 

Soci(tiii.il leiii'w of tnbril oidinances., like Pi esidenlial leviow 
(It Ic^pskitioii, iiivolies judgments of policy as well as Judgments 
ol 1.1W mil I (iiistitutioinlity Only i small piopoilion of such 
111 dm, I lues h.nf Ijoen lefoed The leisous most commonly ad- 
\ inrcrt fill snih .lotion by the Secietary of the Inteiioi aie 

1 Thit the oidiiunce iiolalcs some pioyision ot the 

ti lb ll conslitnlion , '■ 

2 Thn( the oidinanco iiol.Hes some tcdeial biw 

3 That Ihe oidmaucc is unjust to i mmoiity gioup wilhiu 

the tube 


"It has liocn nclmlnistiativelj detei muicd that eonstllutions of groups 
not puviousli lecncnirid as lilbis In the political aenae, cannot Include 
poweis (liiiieil fiiim soveiei^nti sneh ns the power to tat, condemn 
land Of membcis, and legulite mhoritance Memo 8ol 1 D, April 16, 
1930 (Lowir Sioirt Tndmn Commanttj , Prniiia Island Indian Com 
niunit} ) 

•"Appioycd December 18, 1986 

<"Momo Sol I D , ApiU 11, 1940 (Tynlker mvei Painte) 

"•Memo Sol I D , Octohei 28, 1086 (San Cailos Apache) 

™See Memo Sol I D, Apid 11, 1040 (Walkor Bliei Paints) 
wflae for example, Memo Sol I D, December 14, 1087 (Hopi), 
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Uiiiiii^ Mil 0 o.ns JO*, j]it‘ 1 II )( tiDi lit (>/ (111* Alt i>( Tiim 

38, 1031 Ciiiihiess touiid no lJ((,l‘^l(^n to itsiiiicl iii\ tiiliil loiiNti 
tiition oi 01 Gill line, iiltbou;,!! it nii(lonIitt*cII\ liisiiowii to do mi" 
1101 w IS iiiv tiilul constitution idoiitid In .in Iiuli.in (iilic letoiil 
In till' >Si'<i(tii\ of tin Intiiioi Uiuiiii, this iiriioil, iiiiliips 
(111* (liiL'f thiLit to tlic inteRiitv ol tiibil goMinineiit his lieiti 
till nilliiiRiiPss ol (Winn fnbil oflKots to idiiKiuisb losiioiisilnli 
Ills Aisti'il in tlic'in In (iibil lonstitutioiis Tins ti'iiililln Ins 
bw'ii soiui'nliit (bi'ikert In lulnigs to tbi> oltiil tbit (bi liiteiioi 
Dunilnii'iit will not iiiininc' in lii* piiti to siiib iLliiiuiiishmLiit 
of iL'siionsibilitv ‘ 

An .ittoinjit to outline the iiioiuble liituii* di Mlopmcnt ol tlitsi 
Iiiiliiii (oiistitiilions IS milk in i iticiK iitide on the siibiod 
IIou Long ill Iiiili 111 ('onstilHlions List < 

Viii iiiswei to Ibis (iiustiini tbit is niou tbiii iiuie 
guissMoik innsl siiniii -willi tbo ii'cnldcd bistoiv of Tn 
(inn ( onslitutions O’liliil lonstituliims iitn. nil, iu» 
not l i.iilu il ninin ilion ot tbo Nin Ik il Tin histim 
of Indi in tonstitiitions goc’s bnk it loist to tbi* Qnnii 
esliTRini.i (Gieal itindiiig Law) ot tbo lioiniois t'oii 
fcdiiiti Mliicb tiioliibli ditos fioiii tbo I'ltb nn 
tiuy + ' ♦ 

5)0 too, MO li.no till Mutton < oiisUtntiiins of tlu ('ink, 
('l)uoKii ( liiH t.iM , < 'bnk.i im, md Osigo ii ilioiis, iniiitcd 
iisiulli on (iiliil 111 lilting in i SSI'S Mliicb neie in loice 
dniiiig Ibo dll nil s fioiii IbSO in 30(10 

'111! so (Oiisiiiutiiiiis 111 iniiilr liistoiii.il iitoids todu 
Olln 1 link III lonstitiilions, liinMloi itt.uu tbtli lit ilitl 
\ good 111 iii-y liibis liiM* li id ludiiiii ut ii> Miittcii oimsti 
tiilions, Mini b siinplj loioidcd tbo piuctduic o£ thou gen 
till (•oiiiicil intt'ltiiks (hi niotbod ot eloitiiik oi icimniiig 
uiuesiiitcilnis 01 Inisiiii'ss comimtteis, ’ uidpiihips i 
bill f st iliini 111 ot till dntiis ot ofliu IS Otbii tiihis iii 
goMiind In (liiboi.iti loiistitntioiis Mliiib bi\e jiomi 
been lotoidod Ihi ilitfiuino IntMeui i •wniten ind lU 
niiwiittoii coiislitulion should not bi I'liggeiilod The 
ink's cotnoiiiing loiiniil ptiKuluii silitlioii of offlccis, 
ilid otllciil itspoii ibiiitiis, Mbiili hue hoiu lollowcd h> 
till CiLik tinuis in In till Rio Oi inilo Hiieblos without 
snlisliniwl iltiiition it loss tom ci'ntuui*s icit.uiih de 
int' to be i illid loiislilntioii Tliet do not lose thtii 
poti'iif> mIigii tbci ,111 ii'ilnced to wiitiiig, is the toiistilu 
lion ol Ligiiiui Riii'blo v\,is i.diui'd to wilting tliiitj 
iPii s ,igo 

Til all tbo iL'ioidid liiiLim of Iiidiiu (toustitutions, two 
basic facts stand out 

It IS I fiot ot dk’ii signiflc 11110 tbit no Iiidini cimstilu 
tion bis Old bom di stun oil ixcopl with tin iimsu't of 
till ginoinid Congu'ss bas iicioi legisiuid i tiibil gov- 
cinmenl out ol osksteiKi I'kcept bv ticiti, igieeuient oi 
lilebiscito Bun tin Mboles,ilt dcstinotioii of tbo goU'i n 
nioii.s of the Fne Civili/ed Tillies m tbe old Induiii Tei 
utoii was ifiompli'bid onh wbeii the iiieiiibeis of ihisc 
tubes bvuiiijoiiti lote b id acceptod (he wishes of Oon 
gies, TTiose gou>uiini*n(s co iscd to eiist .is goicinniciits 
piinniili bcc.iiisp thei had idinittod to citizenship, .ind 
to 1 igbis of ocenpautt in tiibnl laudb, so in iin white meii 
tint the oiigiinl Indian coininumties could no longti 
maintain i natumal oMstciice .ip.ut fioiu the while set 
tleis The uts ot C'ongioss .md the plebiscite -voles of the 


i-'On riileml uviow of logislition of tbe Five Ciuliii'fl Tubes •)«> 
Clmptu 28 spc b 

'‘Memo Bol I D Mai It, 1088 (velo of Oglali Sioiii iGsulution dell 
gillng lasation poweis to Bupeiintenili nt) Boo ilso Momo Acting S»ol 
I D , Tulj lb, 1037 (dibippiovlng piopo'-nl foi uidiflnilc icuew of 
actiona of Business Cnminitlep nt Cbippew i Cii i Indians of tbi Buck} 
Bov’s Roseivation nltectini fodorallv financed business but appio-ving 
contruclml piovlsiou foi leviow of snob oiibnincis dating p nod uf 
indebledniss) Memo Sol I D OUobei 18 1980 (Icinis of loin to 
Lowoi Biule SiOUT Tube) , Memo Sol I D, July 12 1987 (Ft Belknap 
delegition of leasing powci to snp< iintendent disipptoved) , Mi mo Sul 
I D , Mnv 28 1036 (Ft HaU , some) 

’"F S Coben, How Long Will Indiin ConstHutions Lust (1930) 8 
Indians at Woik, No 10 Tbe ezceipts boie quoted follow the ated publi 
cation except -witb lespect to idltoiial abildgmcnts and coixectioma made 
tbereln 


itiJiis whKh wilt dojinn ifort bv tin* ‘Mpiiwiufu” <ind 
iniM'iI bliiiiils leflutul in i -visting tac t 3 bt < misl iliitiiin 
111 till liiiipniis ( ontidi i II V liki'Wisi w is biiiki ii mily bv 
till Iniliiiis 1 III insi'lv 1 s win n llie 5Ji\ N ilions could not 
igieeoii till* tiiitstiiiii ol wbilbii to siippuit the Aiueiicin 
11 volution UK's 111 the British 

Tbe siciind bisii 1 icl tbit stands out in .i siiivc} of 
the lili span ot Iiidiin i oustiliitioiis is tbit the Indians 
Ibiiusilvis ci.ise to want i i onstiliiliiai wbeii tUcii ton 
slitiitcil MnLiimiint no longci s.iushis iniiioitaut wants 
AMiiii tins bipiMns, i hib.ll ^ou inmcnt, like inv utlici 
giiveinnioiit, eilliti clihsolvis in cbios oi violils place to 
some iilliii goveining igcntv that tnminuids gioilei 
IHiwei 111 iiioinisi's to sitisXv in gtcali i mi isuie tbe sig 
mficaiit w. lilts ol (be fcovcintd 
Il wi uc lo be le.ilislii in seeking to answfi tbo ques- 
tion, ‘How long will tliL niw luilian Con* hint ions last 
we iiiiisl iiKiis illention on the bum in w Hits lint liilul 
govuinuients iiiiilei tlu si* const it ill ions aie iblc to kitisty 
1 ithei tli.in oil gnissos is (o wbil Intiue Oongiesses and 
liitiue .idiuiuisli itions in iv tliiiik of Indiin sell-goviin 
luciil ♦ ' ' It is extiimolv likolv tb.it lugam/ed 

liiiti 111 tubes will continue tn exist as long as Ameiican 
tlemiKiuv ixists iiul as long as tin Anioiu ui iMOjile 
lu unwilling to us( the iimv in caiiv out Indi.in iiol 
icies,— piovided tint the ludmus themselves fed that 
tubal goveiiiments sitisfy impoitaut human wants 
AVliit lie Iho w.ints tlmt a tiih il goveinmcnt cm hi Ip 
lo salislv ' 


Ohc most tundamental of tbe goods which a tube may 
bung to its mimbPis is icinnnnii seciiiitv Few things 
built men so i lost tv is i common inteiest lu thi me.ins ot 
then livililiood No lube will dissolve so long is tbeic 
lit limis 01 icsoniii's ibii btluiig to the tube iii ocoiioimt 
lukipusoin wbub .ill niombois ot the tiibi ui ly paitiu 
pate Thu vimng m in who iii tlu plistie -v* ais of .vdoles 
leiici goeb to Ills tiilul goviiiiuieiit to obtain cmploymuit 
111 a tiilul liimbei null, couiiet <itiv e stoie, hotel, mine, 
1 11111, 01 i utoiv, gnis that guveiumciit the most euduiing 
kind ot lecogmtion Tlie letmuod student who applies 
to a committee ot his tulnl lOimtil foi pciimssion to build 
up liii Ik ids on tulul glaring liiid, oi toi the chance to 
I stalilibh n laini, oi to build a home and gaiden uiion tubal 
kinds assigned U his ciccupancv, caimcit ignoiu this tubal 
goveuimeut ‘ ' 

It tollovvs that govcuunoiital ciecht policies in making 
loans to Indian tiilios aie of cutical impoitance If, in 
such liuus, siieci.il atlculiou is gmn to cncoui.igmg tulnl 
tiitci puses, a iial bisis ot souil solid inly is piovidcd, 
.ill iiicmbeis of the tilbe aic inteiesled iii the success of 
the elite ipiisi in (he t (lieu iiev iiid honesty of its manage 
uieiit till* development of a tubil eiiliipusi* bi comes a 
couise of idiilt eilni itioii in economics and government 
On the otlici hind if uedit opeiatious aie ontiiely con 
flood lo indlvidu.il eutei puses, no such common inteiest 
IS cieated Ihc stiuggle foi i lions shaie of tubal loan 
funds miv piovc, on the coiili.iiv, a dismtegi vting and 
tictiiin-piodiKing diivc The tubal olluials insleid of 
being piodiueis will lie Iiinkcis And theie is no reason 
to believe that tlie baiikiis of .in Indian tube will In? less 
coidullv detested by then debtois than me bankeis in 
anv cmiiitiv of the woild today 

Second m imiioit.iuce only to the lesoiy.ition ciediL 
piogi im is the leseivation laud acquisition piogiam A 
lincUesb Liilie can evoke no moio lespect, among iaimois 
than a landless iudiyidu.il But moic than papei own- 
ciship of tubal kind is heie in question The issue ii 
whclhei the tube tint “owtis" lind will be allowed to 
exeiuso the powois of a landownei, to leceive lentals 
mil fees, to legulate hintl use, to withdiaw lincl puvileges 
tiom those who flout itu legnl.itions, oi whetliei the 
Fecleial Goyeiiiment will idmimstei ‘ tiibal’’ lands foi the 
heueflt ot the Indims as it aCmimiteis Ncttional Monu- 
ments foi instance, foi the heueflt of posteiitv, with the 
Indians hav Ing poihapa as mueli actual voice m the toimci 
case as postouty has in the Inttei 

The loots ot luy tubal constitution aie likely to be 
as deep as the tube’s actual eontiol ovei economic 
resoiiices 
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r ( •". I ititiliN 111 111 (111* iiii"-i'>'>iiiii "1 ■ iiiiiniiiii iimiHiM 
Inn 111 ill 1 ) 1 - ii|iiilh iiii|iiii 1 ml 111 (111 I •llIlmllll^ <>1 i 
"IK 1 il f;i(iii[i 1-. (Ill ixi'liim 111 iiiiiiiiiiiii <ii|iiwiiini" In 
I iininiiiiiil \ lili IS 111 iiiiiii lu I oiiiiiiiiiiiU III iiiliiisl III 
till ll"f ll "S IIHI lllJDSlhlt llllll^' 111 llll llIlKl" 111! "1 1 
lillil\ mil lii\<ill\ 

Vin jiiM 1 null IK il in i. iin/ iliini iiiii"l do i ^tiiol iiiiitn 
tllipll l"llll Jllll" \lll llllr. I l^^ IlKikll" Itlll I lllll I I lilt, 
liM" 111 mil iiliMlii" lllll iiis|iiii „i llll mil mil li>\ 
llt\ 'rims ,111111111111111 Killli" Ui III liinlvill UlliHI 1" 1 
111 1 1 ""lit i\il il III "I mill il iiliMlt "lllll '•III "linn 
III llll " i\(i\ iln I iijiitiiii III" \ii hull III liilii lint i ii 
mill" llll lllll iliiiiiil llll III II" iiiiiiilni" lliiniuii (In 
ill \i tii|iiiii III III I iiiiiiiimiii I mil iiiiiiiil tifililii I liiiilil 
lilt, llll il"ill I iiliil liniiiii iliiiii 111 liimi III Im ill 

Jlnti I" nil iliiiilil lllll fill It III Ilk lllll till II lit III III 
llll lllll il «ii\i Hum lit III till I'ln lllll" 111 Nttt Jli viio (Iniitts 
111 lll^.l 1 Ilf tiiiii (111 lull uliiili lllll „iiii iiiiin 111 |ilM" 
III till iminilii iliiiii" iiiimniiiiil niiiit" <im1 "iiiiil ii "iii i il 
nlnilii" Tn iiinti (In liiiiiiini" nl lili nil iniii nl 

(111 iinitliiiii II " 1 1 1 I ( mil" 1 " I I i"k II iiillt II "" iiiiiiiii t ml 
til III (111 ut"l ilili"liiin lit III tin iniiiiiinu lidsis nl 
lift ' ' 

III (111 in 111 iiiiiili will III |i< ml iiiiiiii (III iliitiidi 111 

Imli III Siltin' iilliiiiil" mil 11.11 111 111 lilt iiiinii (III ltd 
tiuli 111 litilii'i", siiiiil tttiiKiis mil i\tiii"niii mi Ills 
It will III lull] llll tlnni til "Uiii'inli 1 (In IiihI iiu i"iii( 
111 I iiiitiiil til i( tint iiiiw I \i ii i"i iiti'i llll lull ilniiiil mil 

Mill il llti III tin II SI 1 1 iliiiii" lllll iitiltss tint IK ttillllif. 

til 1 1 ( 111 I mil ml III (Ins lii III In (In lull it .iiti iiinii ill Hut 
tiiti itiiiic lit nut liiul iImU Iiiiiii) liinii tin )ii>iil" ni its 
IiuiiiU 

III 


OiitsuU of IiKliui iiMit Hums llll il .ftittniini'iil find" 
It" iliii'f iiistKn iliim in tin iiutnniuiiu ol inniiKi|i.iI 
si'itiu" iiml II iiliuil.il It tin. iniiiitiiiiiiii nl 1 itt mil 
oiili'i till 111 III I mini lit lit inililii idin ilnm tin ilistiilm 
tiiiii of tt 111 I 1,1" mil ilic(iii.ilt (III niiiiiliiiiiiu nt 
hcillli mill " lint iliiiii llll’ ipliil III till mult 'iiil tiliu 
tips (It "mill i1 til idiiiil iiti7iii" liintii tiiiii It, nil t fill mil 
otlin Uiitiii il iiIuiiitiH" Oil iiiiist Iiiili III iisiit itinii" 
all III till "I film lions, Il iii'itiiiiJiid it ill m jii'iliiiiniil 
uot Ii\ tin tiiliil iimiiiil" but lit luiiilntiis nt tlip linliiii 
Huniiii 'ITiii" tin' nsn il iPisiiu fni ttio m iiiiUii.inii nl 
liH.il (rot ouiuioiit 1" I'll king 

Till! 1 111(1 toi till" "It 11.1 tion IS nbtionslt, tin piiigu'ssiti 
ti instil Ilf uiniiiHiin liiiulioiis to tlio oigiiti/iil tiilii 
Mu tilt some vnogus" lus Iipoii iiudi in tins iliuiliiin in 
tilt' bold Ilf Iiiw mil 111 ilti Codes ol nmini ip i 1 iiidin uii ps 
HIP litiuir idoiitml lit "Pteiil oiginu d (iiltps iiid^is iii 
Kinnt tlilp, in "imiP i isi's, bt tlio Indiiiiis to wliniii tbit up 
iisjKinsibli , 111(1 till! (/ijlstie iKiniis of t)ii* SiiiiPtiii 
fpndint in this flpld hutt bPin suhsl iiitulh .iholishpil 
In (lip otlim hplds of mnnieiiw) irtnify no snili ihimre 
Iw" tft taken plape 

Whelp Indian stliool" aie nioiiitauipd, the Xnduiiis gen 
pidllv hate nothing to itty about school cimicnla, the 
appoint inent oi qn.ilifliations of teacbeis oi eten the 
piogiams to be lollowed in the commencenieut exeicises 
Manr leisoiis will opcni to the Indian Seivice employee 
why the tubal gotoinment should hire nothin# to say 
Uhout Indi.in edntntiau It will he said that the FedPtnl 
GoTerninent piys fiu Indiin eduodtion and should Iheie 
foio e'seipisc pompleto lontiol otei it — an uouic echo of 
the familiar aignment th.it leal-estate owneis pay foi 
pnlillc pdut.iliou ind should iheiefoie (ontiol it It will 
he said that Indnns .uc not eomiiptent to handle educa 
tion.ll piobleras It will be said that giving power to tubal 
cmineils will contaminate edueition with “politics" 

None of these ohjeetions h is any p u liciilar lation il 
foiee In seieinl easea tpichpis au now being paid not 
out of Fcdei il funds but out of tubal funds So fii Us 
the law IS iHinreined an ait of Congiess that hia been on 
the statute books since June SO, 1S81, speeiflcally pioiides 
that the dliection of teniheis, and othei employees, eien 
though th(W he paid out of Fedeial funds may be given 
to tliepiopci tubal authoiiUes wheievei the Secietniy of 
the luteuoi (originally, the Secietniy of W.ii) conaideia 
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Illllllll S Hill "lluillls / 

full it inilltlis ill SI 1 1 , "1 

II Illllllll plllllll ’ 11 llll 

lllll I iliiiti it hull tlin 
I III I till 1 Miilmli/i till I 


III Iiidl.liis 
M.n.. wii bonds of 

[s ll.HI' till'll sulisliliili d till 
Mil II IS no „iiiiil 11 isim why 
siipiiipssi (I tin imae tji.iii 
iiinimm iigniiii-iits iiusviHi 
III II I till 11 s" si),iiili( ml be 


i|iiii 

rill IS lllll not i)iil\ 111 till' III 111 of Hint itiiiii Tt istnip 
ill llll' III Id III 111 lllll (oiiiniiiiiilv pliimiiit. uIiiL, ind ill 
olliii Illllllll i|M I SI 1 MU" Ills (llll III aou I Him 111 outside 
ot till ImliiiiSiMii mil pull ips il IS tint of ill huiii m 
iiiliipiisi III! siiilt ot loiilml liom .1 Fi'dPi 11 biiu.ui 
lotlii loi il loiiiiiiiimli IS IiUiU 111 (ome iiof lliumgli gifts 
ol (lili„iti<l iiilhoiih Itoiii till I'lilii illmipiii, but i.illiei 
IS I ii"iili ol iusi"iiiil (iPiii mils tioni ilu III! il (Oiniiiniiits 
lllll It III iiiliii till with iiHii.isiiiK (oiiliol (iMi its own 
Illllllll ipil iftllis 

\Miiii tills ill III mil tin llll il iiiloiuiiiu is loniid, tlui l is 
(,101111(1 to lio|K lllll I tiibil (onstiliilioii Hill piou 1(1 )« i 
kIiIimU p( Ilium III iiistitnlioii is bum iii inslitiitnms go 
W bill this ill III iiid IS 111)1 foiiiid Ihi'ip IS IP isoii to belli \o 
lint llip liibil i,(i\( IIIIIII lit Hill 111)1 be 1 ilvLii uiy sen 
(Mill In till .o'liiKd, lint IiKiiin Siniu (ontiol n£ 
iiiiiimiinl lim< lions Hill (oiiliiim until siipiistdid bv 
si ii( innliol iiidtliil Ilu tube Hill (Usiiipeii cH iixilili 
( il dig iiii/ilion 


n 


V tonilb soiiui ot 111 lilts 11) ms ti lb il constitution is 
till (oiiiiiiuiiils ot ( oiis( imisiu'ss H Iiicli It ictleits Wheie 
III IIU puioli lliiiili and t('( 1 is niip tbeiP is sonic siouud to 
evp'd a sliiiU piilitu il (ii(, 1111/ ilioii Wlieip, on the 
otlni limd siuli units is tliieiUned eilhei bs tietioiial- 
i"ii Hilliiii till liibi' III Iis (oust ml issiiml itioii mto a 
siiiiimiiilmi, popiil ilion, (ontiniiits ot tiib.il oigsm/atiou 
£ miiol In' i\i)OflP(l 


\ litlli "(nine if poteiiti il sluimii toi ms tubal mgaii 
i/iHon Ins m the ink which il uns assuiiic .is protectoi 
ol the lights ol Its nifinbiis 

III most puts ot (he conntis, Indians no looked dnsini 
upon mil (lisiiiniiii lied iguiist hv thou sslute tellosv 
citi/piis Tlioy .lie denied oidin iiy lights ot cili/tiiship — 
III s(>ypi,ii St ties eseii tlip iiglit III sole — in a few states 
till iiRlit to mipiuiaiij with the while iice oi to attend 
wliito ch(M))s — ^111 most stitcs the riftht to use state f leih 
Ins ot iPlul, institutioiul imp, etc Distnmiiiatiou 
igiiiist Iiidiuis in piisile pniiiloymeut is svidespieid 
Soiul dlscumin ition is ilmnsf uuisns,il The stois ni 
Fidii il iilitioiis svitli tlip Indian tubes is filled ssith ar- 
(ounts ot liiokPU tiealips, mn'ss.Kios, land steals, and 
pi.iclxeal c'libliscmeut of incleiiendeut tiibca nndei dicta 
tonal lulc Iiy Indian agents 

It is not to be wnndeiod at that this histois of discimii 

II itioii <111(1 oppiP"sion h,is left a bittei, laukhng i esentment 

III the lie aits ot most Indians A lesxwnsible tubal gos 
einiuent must c’cpiess tins loseutmont, and es,piess it m 
moie ellcitisp svnss than aie open to an indisidual, 
othPi-w ISP it h IS f iilpcl 111 one of its chief tuuel ions Wlieie 
thPic IS a popnlai i onspionsness nt giiesanicb, I he gosein 
111# hods ot the eommuiuty must seek then lediess, sshcthei 
ag<iiiisl si itP ofScuils, ladiiii Beivicp employees, whilo 
titdpis, 01 ans othci gioup To he in the pay ot any 
sneh ginnp is, on most icseisations, a black maik .against 
i popiiJai ippiesentatise 

111 this field of aftisits, liibal goseiumonts lau achiese 
significant lesnlts A tonnci), ioi instance, tliat emploss 
ail atloinev to enjoin the enfoicemont of an unconstitu- 
tional statute depnyiug Indians of the light to vote is 
likely to seciue i flist lion on the icspect ot its con- 
slitiieucs and mateiiallv lucaease the life eypcc fancy of 
the tiilial constitution A tiib.il conncll that makes a de- 
teimined fight to secuie enfoicement of laws — some of 
them moie than a hnndied yenis old — #ianling Indians 
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IllLllMllft Ml rildl III hllMd lUlllIoMIlLIlt ^\lll Will Illlll 111 
SlipllOll tWt'M ll ll IflMs l(s lllUlluUlil llUll So Vltll llllIM 
olliLi CIIIIUUOII f,iJti inct«, on wlinli lolliiliM liiliil utioii 

IS iiossihlL A lulilm si iiiip (oinuil 111 ii -,imiil\ iiki-. 
wliil tin Iiuli in Olhii i,nis it is mil liki li In i st iliIiAi 
]ii nil iiKMil louiiil itions loi Uilnl iiitonoini Kiililii i i^ 
I imiiliiih pi iisli ilili iiiiilLiial 111(1 ll hills (ill i hid 
snii 11 will'll ll (l(( ns 

Till It is, llu'ii, no snmU niswii 111 it ( in In i,n(ii In 
till ipiistioii, JIow lonii will liidi 111 (oiistiiutKiiis I I'-t ' 
Ml 111.11 111 ' SUM tli.ll (illlcicnl ((inililtilioiis will pi iisli ll 
dillt'iiiil lets Soim, no doiilit Inn liini slid lunii 
SiK ll (Oiisliluiioiis 11 i\ iM'-l 111 till I its III IliLliw lull mil 

III till' 111 ll t nit till' Illlll ins, iiid.iitlu 111 si ii'ii il (it Illlll 1 ll 
displi' isiiii llii'i will (lisippiii Ollii'i ((iiistiliilioii 
itpii si'iil 11 iliUts isslilili nllii ll ilili til 1 1 I'-llii lliiitid 
Sl.ilts ol Aiiii'iii I 01 the Oili ot SI Loins 


(•ill* who si'iks i 111 illiciiulii ll toiimiK tan peiliaps 
mi isiui lilt lilt L\pi(l<iiit\ 111 \ iiiims liibil toiisUtii- 
lioii'. Ill I'Sihiiiiit, iitinihiis In tlit l.iclois we Inn* dis- 
iii''siil — till' I til III to wliiih lilt iiihUiut'd Liibi lUiiiistois 
ll lilt (iiiiimoii (loiiiiiiiii tii'i'ds ol 111! ptoiili*, the dtftiee 111 
whiili lilt (iii,iiii/(d Itilit silisliis 1 1 1 It' ition ll .mil tul 
liii ll w lilts, lilt litnil Mill tlliiitiiti ot iiiiiiiiciiJ.il scniits 
wliiili lilt tiiliL itiidtis, the fetiiL'i ll suciil solidaiity ot 
llii Kiiiiiiii.iiili, lutl ihi Mitm with whitli the tubal roi- 
iiiiimiit ispiisst-. the ill'"' itist It tilin', ot (lit peoplo ind 
oil, iiii/ts piiiinl ll ii'.i'iitiiiLilt llouR I itioiiiil lines 

Alou. ^iiRiilli (1111 L.111 s.ii thit I I oiistitiltion is tin 
''liiiitiiii lit 1 ii*ilit\ Mill tiisls m huiiiin hcails An 
Illlll III tiiiisiiliitioii will ovist is loUh, as tliL'ie ii m iius iii 
hiiiii in hi Ills I (oiiiiiiiiniti ot iiilttili pi iitli'iite ot i umiuoii 
iiiti tests ispii ition hope*-, iinl lens in leilins ot lit 
and politics, woiL lud pins 


SECTION 4 THE POWER TO DETERMINE TRIBAL MEMBERSHIP 


The toiuts ha\e coiisisleiitlv leu.Riii/iil tint in the ihsiiiit 
ol I'Vpitss Icfclsl lllOll bl COIIRIOSS to (lit Clllltllll, 111 Illlll III 
tube his coiupltk .iiiLhoiih to dotciiuiiii ill ituestions ol its 
own iiitinheiship ' It thus hi nsi^e oi wiitteu liw, oi h\ 
tieili with the United Stitts in iiiliitijljal iRiccuictil 'ditii 
iiiiiiL iiiidii what conditions ptisons sli ill be tonsideied mcuibtis 
ol till liilit It iniv pioMde lot spciitl toiiiialitus ol lecogiii 
liiiu and It uiiv .idopt such nilis is seem suitable to it, to 
ugulate the iliaudoumeiit ot luemboiidiii), the adopliuu ot non 
Indians ot Indians of othei tube's and the ttpos ot merabeislup 
Ol citiyeusbip which it m.i> tlioosi to iieogm/o The tomplete 
ness ot this powei iietnt's st.itntoii iccoguitioii in a iiioiision 
that the* cluUhen of i while mui ind lu Indian worn in In blood 
sli.ill be eoiisidoied mendiois ol the tiibi if, and only if, “said 
Indian woman was * lecognUed by the tube’ " The 

powei of the ludi.in tiihos m this field is hxnited only by the 
1 iiioiis statutes ot Coiigiesi, defining the membeiship ot eeitaui 
tubes foi puiposeti oi allotment oi foi othei pmpubis,'” and by 


‘’Fill an milysis ol congiessiono] tKiwpi ovtt liibol membcidup, sec 
Chaptei S bci b Foi an inahaia of fedeial ndminiatiative pnwei on the 
sune •mtaett, bee chiptei 5, sot 13 

ll Tlieie la no dispute as to tho plcnaiy powoi ol Coii„ioss oiii the 
field ol tribil membeiship Sei TValloce s AdamSj 204 U S 416 (1*107), 
and thsptci 1 aec 0 

”Il must be nottd that piopeity lights attached to membeivhip aie 
Inifcili In tho control ot tho faiciitiii ot tbi Inteiioi lathii thou tbi 
tube itacll bei, aec 8 infia and eea Chipten, 0 9 and 10 

• bee Delateaia Inilans -v Ohoi oleeo Nation, 193 V 8 127 (1904) 

«26 U S C 184 (leclnea 


' * * 111 ibildien bom ol a maiiiige hcictofoio soltmm/cd 

betwien a white man and an Indian woman by blood and not by 
idoiitinn where add Indian woman is at this tunc oi was at 
the turn* of her death, lecogiuKd by the tiibo shall have the bomc 
ilgblB and pilMlcges to the piopeitv of the tilhi to which the 
mother belonga oi belonged at tbi time ol hei death by Mood as 
iny othei memboi of the tribe, and no piioi let of Congieas shall 
be conatiued as to debai such child ol such light (Act ot " — 


7, 1897 c 


. 1, SO Stat 62, 90 ) 


Iho phrase “lecognlacd bi tbe tube’ la constiueil in Oalea t United 
States 172 Bed 800 (C C A h, 1909) , Pope I United Statet. 19 F 
2d 219 (C C A 9, 1927) , United States v Boljion, 38 F 2d SOti (C C A 
9, 1980), revd 283 U S 768 (1031) , 48 L D 149 (1914) , 60 I. D Oil 
(1824) 

“ Voiloua enrollment alntutos piovido loi enrollment by chiefs, with 
depaitmental appiovol Act ot March J 1881, aec 4 21 btit 414, 133 
(Miami) , Act of Miuch 2, 1889, 26 St it 1013 (United Feoilna and 
Mlamies), construed lu 12 L D 109 (1890) , Act ol Febmaiy 13, 1891, 
26 Stat 749 703 (Sic and Fox unil otbeis) Of Act of June 18, 1920, 
44 Stat 1609 (icqulrmg the Secretarv to emoll foi allotment a peison 
adopted by the Eiowa tube) , Act of Tuno 28, 1898, sic 21, 30 Stat 
496, 603 (“caierokee * • • lawlully udmUted to dtwenBhip by the 

tilbal authoiitiea”) Othei atatutes pioiide foi enioUnient by the 
Secretoiy of tho Inteiior, with tho aaaistance of chiefs Act of May 19, 
1921, 48 Stat 132 (Lac du Flamboau) and Act of June 16, 1884, 48 
Stat 906 (Menominee) (action by the Secietory after hndlnga by Me 
nominee Tnbol (Xunail) 

Anothei piocedme mvolyed a conmuKlon inclnding Indian membeia, 
acting with tho appioval of the Semetniy of tbe Inteiior See Act of 


dll' si ituton intliDiili giMii 111 till Sciictiiv ol the Iiilciioi to 
piouiuleiK .1 Illlll liiliil lull loi tlic piiipo''t ol (liMiliiig .111(1 
ilisliilmliii,, liiliU liiiuls’ 

Till puwi'i 111 111 liiilnn tiihc to ilt*tciniiiH cpiestioiis of its 
(iwii UK mini ship dimes liuui ilio (liii.utii ol ui liitliiiii tiibi' 
.I" i distinct piilitii ll I iiliti In Hit t asc ot Fiitti i son v Count il 
of Stiiiiu \itliim'" lilt Conit ol Appt.ils ot New Aoik lenowed 
the main dtcisioiis ol that couit mil ot tin Siipic'ine Couit ol tliu 
Uiiitid iSI itcs ittufiiu/nic; Hie Iiidi iii tube is i "tlislmct political 
siicii'ty, siiiaialtd liom olhc'is, callable ot miiiigiiig its own 
ill Ills and goiciiiiuR ilstU’ ^ iitd, lu ic icbuig Hie conclusion 
Hat manilamns would not lie to com]jcl Hit pi iiutiit’s emoll 
uient by Hie deteudiul finiutil, dttlaiecl 

Unless these eApiessioub, ib well as suiulai expicssious 
many times used by many couits in vaiious jmibdictiong, 
me meie woids ot ILitteiy deaigued to soothe Indian 
sensibilities, unless the last icstige of sejidialo naHonal 
hit) has been withdiawn tiom tho Indian tubes by en- 
cioicluiig state Icgislatiou, then, smcly, it must follow 
Hut the Seneca Nation ot ludi ins has letained foi itself 
that pieiequibite to then self piescisation and integiity 
as i nation, the light to dctotmine by whom its membei- 
ship shall he constituted (P 786 ) 

It must be the liw, theiefoio, that, unless the Seneca 
Nation ot luduus and tbe stale ot New 7oik enjoy a lela- 
tion lutoi se peculini to themselyes, the light to emoU- 
meut of the petiiionei, with its attending piopeity lights, 
depends upon the liws lud usages of the Seneca Nation 
and is to be deteinuned by that Nation foi itself, without 
mteifeicuce or dictation fiom the Bnpiome Oouit of the 
state (P 786) 

Aflei evammmg the constitutional position of the Seneca 
Nilion ind finding thit tubal autonomy has not been impaiicd 
by any legislation of the slate, the couit coucludee 

The conclusion is uioscapable that the Seneca Tube le- 
mams a sepaiate nation, that its pOweis of self-gosein 
meiit oto letained with the sanction of the state , that the 
ancient customs and usages ot the nation cveept in a few 
paiticolais, lemain, unabolisheU, the law of the Indwn 
land , that in its capaaty of a soveieign nation the Senoea 
Nation 18 not subseiyient to the oideis and diiections ot 


Much 8 1021, 41 Stat 1396 (Ft Belknip) constiued in Staoclcu v 
31 ilbm, 98 F 2d 622 ( Vpp D C 1982) Still other blatntpa proyida 
foi encoUuient by the bccietan ot the Inteiioi See (lhaploi 6, sec 6 
FtyGn in tlicse casoa tbe Sccictoiy gomeCimes utilized aaoll picpoicd 
by offlceie of the tnbo See Jump i Sllitj 100 F 2d ISO (C A V 10, 
1988), cut den 300 U S 646 (1938) 

Occasionally Congicss has apeclltcaliy lequiied that tho Inteiioi De 
poitmont recognize a tithal adoption See Act ol April 4, 1910, sec 
18. 86 Stat 269, 280 (Kiowa) 

••26 n a C 168 (Jnne SO, 1018, c 4, boo 1, 41 Btat 8, 8) See 
Chapter 8, aecs 12 and 13, Chaptei 9 aec 6, and Chapter 30, aec 4 
<•246 N T 488, 167 N IB 784 (1927) 

MMaishalhC T, la OhetoKee Nations C/eoigia, B Pet 1,16 (1881) 
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rill. s( on oi 


ill' VI. Sn.!' (.0\l!.UiNMl!.X'I 


till limits 111 Niw 'ViiiK St iti til It iliitM ill till SiHi,! 
N itiiiii iitiiiK till ii‘.(lt till {kmii 111 ill t< iitiiiiiiii, iiliii 
nil Si nil I mil in til It iisiiul is iIhim iiili ili ii in < mil 
iliilitioii tl' 7 IS ) 

In till I i‘-i Ilf Wiililiiiii \ t mild sIh/i \ i| ijiim mil tint l 
Minn 111 111 liM sivtii Hill Siiiu\ liiiliiu lilmiil on In i iiiiitlnis 
viilo till liitlii 1 111 lu 1 Mliiti Him lull III I II iiliiMil II I iiuiiitiiiii 
l^ III Iiiilim li\ till lulu nil I ii p ittiin iii illlniiiji lit tiiliil 
uiNlinii, '■HIM till Miiiiiiii', tiiollni li id linn iiii»^ni/iil in 
Iiiili III, tin Minn 111 li(i''ilL m k '-o i<Mi.,m/tiI llii iiiilil hnlil 
lliil till' iIm isnili III till Inliiiin 1 li p iitini lit m < null ii\ in 
I IM, lit I 1 IllllK 

III till'' piiiM I iliiii; till' iiiiiil Ills IiLiit itdniiiud us In llii 
iisi/,is mil tii'.tonis 111 III! ililiiKiil tl lilts nt tin Sums 
Niliifii Hill li IS liiiinil Is liid Hut Hit tnumiim I )\v dots 
lint iilil nil iinniii, Slid lidii'< is In iltltiiuminH Hit i lu 
to mIiiiIi till iliililii’ii Ilf <1 whitu nun niiiiiiit (n in 
Iiiilniii Minn 111 Inlimt,, lint Hut itimdiiiK l<> Hu n''ii><s 
mil iiisiiiiii. Ill s u(i lulus tin dnliliiii ol i mIiiIi inm 
111 II Hill In 111 Hull III Monim t iki Hii> i.nt in lutiiiualiU 
nl tin unithi'i ' (1* H'l ) 

In IlitCAtioAM hil( nitiiii 111111 Cii'iis ihi ijupiuai ('mil t of 
till Imitid Stills 11111 iiliiiil till 1 1 mils lit tuiiiii MliUt nun, 
iiinaicd til ( liuiiKu Iiii1nii<- In jiiilitnidn in llin imiiiiion iiiop 
iiti 111 till' CIiiiiiKim' Ntitnni Attii (.iiitulli tx iiiiiiiiiit, tbi> 
(iiiistiluliiiii.il iiliilis mil till' sl links 111 tin C'licioKet N.ilion, 
till' I mil I 1 1 ' Kill il till' I mil lu'iiiii Hiiil till' iliims m ipK stioii Mnin 
ini dill, Slim, illlinnttli tin' ilainnints lud In on lotogtii/ul .is 
iiti/iiislni foilniii puipiisis till CliiiiiKii N Hum liiiil tnuipli'to 
inlhonlN to ijti.ililv Hu iiulits of (Ui/tiisbip vvliwb it olfeieQ 
III Its 'll itiiinlwcd ’ iitwi'tis, and bad, in the exuicisc of this 
lutliouti, iiimicliii lilt till KMii ituiii in iiuililii dion ot iiti/eii 
sbij) ii^btis so ns III dolt it tin* tl unis ol Hm pi untitls Tbo 8u 
picnip Cnuit (loll iicil /in Fiillti, 0 / 


>•143 I'ei] 41S (C C 3 D 1003) -Also so. riiaptet 1 vc 2 
MTo the tttpct that tribul uctlou on lecogiilliim ol mombcis ir con 
tlusm “as fhirt was no liMty ai,i(!(nuut or statute of tbo TJnitcil 
States ImpittiDj, upon any ofBtci ol tht tTuitii] fvtalis the powii to 
make a cmniiUtt lOll ind aeclaiing that tho stts ot sud afik.01 should 
1)0 lODLlusiye upou tbi iiuostioiis insolsid ' see Siillv ▼ United Stitlit 
111 jed 113 1J6 (C C B D 1011) (suit foi altotmenl) 

'lh( same invi is miiatuiiid in 10 Op A tr 116 (13881 in 
a cage lu ■which fvclnsm pouei to doteiniine mcmbuship was vested 
In tbo tiihal mlbniity b} tiiati 


• • • It -wiB tht ludiane md not Ibe United Still's, that 
were inteipstf'd in tht dlstiihution of what was pciiodii-allr 
inranm to fhom fiom Iht Fulled Stall's II waa piopei then 
that the} dmiild ditiuaiiie for thomsclTea and tin ills, -who weie 
■ membi iship m the ennfedi i ih d trilie and to puiticlpate 

. ._Jlumeiits belonbinir to that iiUiion 
Till ceititunti ot ihi ifiitts and councilliiis lefoiied lo is 
■ piocuKd of the 

le ilBht of membei 
' to be 


tntltled 

in tbo imoluments belnni,mg t 
Till ceititunti ot Ihi ifims anu u 
posstUH ns hiRli a gi ide of ividenee ns 
fact ot the delLuninutiiin bi Ihi thitfs ... ^ _ 
ship undir the tieatv of htbinai-v 21 1S07, 




sMauuiiUd by thi niiiKc nnd custom of the 

sinml df"’— ■' 

(P 116) 


Eld dcalmps viitu thtse people and other similar 


Ste to the same iffocl In ic WilUam Banhe 26 1. D 7t (ISIS) , 
BlaoX Tomatiawk r Waldron 19 L I> 811 (1894) , 85 L D 649 (1007) , 
48 L » 126 (1014) , 20 Op A G 711 (1804) , Watnn Ohnnleea v 
United Static 27 C Us 1 Tl (18<il) mod lis U t- 127, 29 L Os 
567, T/neted State* v Bty/ron (two casea), 148 PM 004, 008 (C C 
Uont 1801), Memo Sol I D, Miy 14 1645 (Bed laike Chippewa) 
and aee Memo Sol I D DiCembor IS 1087 (Eansas and Wlaconsln 
Potta-watomio) As wan avid In the last cited memorandum 


• • * Howtipi If Ibc Fiairle II iiid still lefusos in the light 
of thiB mtoimation to iciipt tho childicn into membei ship, Ii'o 
Depnrtmint Is without ponei to enioll the children of ita 
ogtoid and Ihi Business Committie should bt so liifor_„ 
Whih' thi IKpurtment may anpioii* oi dibanprove adoptions into 
the tube snd expulsions Ibeiefrotn nude by the tiibal authoiltles, 
no case holds that ibt Departintul in the abninie of express 
stntntoi} authoniation, may giant a nuson tilhnl membeiabip 
orei tbi piotebt of the tubal authniitlcs Such action would 
be contrary to tho lules enunditod In the cases and to the 
Position taken hy the Deparlment In the diafting of tnbal 


' 208 tj S TO (1006) 


'Mil ilisHin liiiii liiiMKii difli'Hiil (lisses id uli/tiis 
Ml IMIlf,lll/l (1 III Hu ( lu Illkl 1 s 111 lilt lIlltl'H IK I S HI till 11 
mil Iiiiuii lu liM IS Iinilii Ibli til Hu Mliili s ,iml III the 
Hull HIS Ilf ((till I tlllHs III Hu fllllMsuiIl IH Hu IlltllllUl 
Iiiiu I.IU Hill I MhJti 111.111 Iiiliiiiuiiiiil With HI Iiiiliin 
111 hlllllll K(|lllltS Mif HH IlKllts IS T tlll/l'Il, lull HO fill) 

iisiiiii 111 It 11 lu III mils I (MiniiKii lit 1/1 11 Hill Ilf Iiidi HI 
IiloDd he sh 111 ho to iHliil.is I Liti/(H It 111 mil hi Hie 
innMsiiiii Until iiiiM'hiMiii; iiiiiiud m liuli.m li\ lilmnl 
111 111 II Ills Hie -,(11/11(1 tlllU ,l (it 1/(11 lUll 111 IlIlKMl lu 10S(S 
HI (it Ills iif,bls .IS i (ili/iii Viiil IliL siiiit (list iii( turn he 
till I II (lIl/lllS is slKll mil (Ill/IHS lUlll IHOiKHtl llf,llls 
li.is ilsi) liMii II (iiRiii/i'iI 1)1 L'iihrkss 111 ciiiilintiits iilit 
1112 fii iilhoi Iiulims 111 , It tin Fne C’liili/iil Tiihcs Ait 
Viihiist <1 1>'8S 2-(SI It 1<I2 ( Sib ad Ml) 2, 18W, 20 SI d 
I 1S2 1(1 fimi'T, is<)7, tl) .Stir ‘HI, L 1 (I' S8) 

Till tins 111(1 iisi„i‘s ol Hie CIil'I okis's, Iheil 
( uliisl iHstoii, Hu liinil iim 111 il iiiiiuiiiles of thru m 
lioiiil IKitid, then foiisldiilioii iiul sl.iliilcs, ill show Hut 
(di/(iislu|i listed (III Iilood 01 iiiinimi tint Hu iinn 
Mho Mould issoit (iii/(‘iisliiii iiinsi estihlisli iiimnKi', 
Hilt Mlidi iiiiiiiiKi (Used (iiiHi 1 siKtial U'C'iiiHim 
111 tllOl 1)1 MldoMSOI llldoMl'Is) (itl/l'HsIlll) (i.isid Hut 
mIu'ii in iid(tin<iiiud Mlnti iiiiiiiid x iKisoii li mng no 
tmhis 111 Clioioku* citi/i'bslHi) In liloiiil It M IS (iindnsnp 
('MdiiHO Hut the tu Mhidi honiitl bini to the f'lieiokee 
ritojiU' « IS se\< K'd md tlm ici\ hisis ot Ins (ili/tiiship 
oblilci lied (P 'I'i ) *' 

Viiliubiii tube inn d.issiU i Hums Upes ot im'iubeisliip and 
(fiuliti Hill (lull Hie pioiidti lights liiit Hie lotiiii; lights ot 
(Citnii iiienilieis” Kiiiuliil), in Iiidi.in tiilie iiuv levokp 
lights 0/ iiienilh'i ship mIikIi it Iws gi iiiled Tii Ho/f v Biitiii v,“ 
the Bniiieiiic (’oiiit upheld Hie y Hiibty of an ict of the Chickn- 
siM U'gislitmo deiiiiMiig i CluckTsaM citizen of bis citizensbiu, 
dCKlllUlg 

Till (iti/i'iisliip Mldtli tilt' Chukis.iM legiblitnic could 
(oiilti it (oiild luHidiiw Tbo only icstiution on the 
IiOMii ot Hu (’liitk.isiM Nilum to legist, itc m iispoit to 
itsintiiiiil 111 111 IS Hilt stub hgisl H Kill shall not conflict 
Milli Hu ('iiustiliilioii Ol liMs (it the United tit.iles, .md 
MP knoM ot no pioiisiou ot siidi Conslitutioii 01 liws 
Mliidi Mould he si‘1 it luuglit Id the .ictioii of t political 
(oniiuunih hkt this in withdi iMing iinuh'gts ot mem 
heisEiip in Hie (oinmuiiity iiiice confciii'd (P 222 ) 

The light of an Iiidiin tube lo nuke oxpicss inles goveiinng 
tho recognition of mombois, the .idoption of now inenibeis, the 
pioieduic foi Tbindonnicnt of nieiiibtrship, ind the pitwediiro 
foi le idoption, is locognizcd in Smith v Bniufet In that case 
the pTniiUtts’ light to aUotnients depended upon then meinber- 
slup m a paiticiilii tube The conit held that such inembei- 
Bliip was denionstiated by the fact of tubal lecognition, 
declaimg 

Iiidiin luenibeis ot one tube tun sciei then iclabono 
ns such uid may toini TffUi.itious with auothei 01 other 
tiilx-s And so they mav, nftci then lelatinn with a 
liilie has liecn seuied, lejom the tube snd be .igain lec 
ogiii/ed iiid tl eatecl ns menibeis thoieof .md tubal 1 igbts 
ind puiih'gis attnih ncroidiug lo the halnls and enstoms 
of the tube with which .illih ttion is pujsently cast As to 
llit'in<iimei otbii iking otf md ipc,istiug tubal afUnlious 
we .ue inongeily infoimed II was and is a thing, of 
ionise, (Upeiidcnl upon the pecnlmi usages and customs 
ot I'nih puhciilu lube, Tiirt theiefoie we miy assume 
that no gciieinl lule obi uns foi its icgiilntion 


■ fcee to the same effect, 10 Op A G 100 (1888) 

■Thus in 18 Op A Q 980 (1888) the yiew la expicsBed that a tubs 
may by Inw lestnct the lights of tnbil suffiage ezUudtug white dli- 
renatrom voting although by ticaly thiy axo gusimteed lights ol "mem 
lieiship " Attord S Op A Q 800 (1867) 

“108 tJ b 218 (1897) And si/e Memo Sol I D , ffobinaiy 18, 1948 
to the effect that a titbal loU may be amended puiansut to a -tribal 
constitution 

"161 988 (CCD Ore 1907), aff’d sub nom Bonifei v Smith, 

166 Fed 846 (C C A 0, 1008), s e 132 Fed 888 (C C D Oie 1804) 
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Now, tli( liisL coiidilinu is (hat the niiilhei ol 

l’hili)Uime> i\<is i lull blood W ill i W'llI i Xiulitii She i\ds 
( oiisujULiitli i iiioiiibiL ol Ihc tuhe fil thil iiiiiic Wis 
lici slatus < h iiigi'd by in ii ii lee to Taw ikow ii m lioiiuuis 
Indiiii' This must deiiiiid iiiiou the tiihtl iisigo mil 
(iistoiiis ol (111 IValbi W' ill IS iiid the liiN{Uots It is said 
b\ lion A\illnni A Tit Up, Assist iiit Attuiniv Goiiet.il, in 
III oLiiiiioii Hiidpiul llie Dipailmpiit ol tin liiteiioi in i 
111 ittii iinolvuig Uiis viij eoutioveisv 

“'Hill iiiheiilniite' luioiii; Uksp Indians is thiongh 
tbp iiiotliei and not fbiuugh LliPlithPi and tint the 
tine test in these c ise>s is to asef it iiii nliilhei iiutiis 
(1 liming to be liidi Ills ind entitled to illotmeiits h i\p 
1)\ (lieu loiiduet exintii iled tluiusclMs oi ehiugtd 
thou citi/Lnshiu ” 

But nc ate told (hit 

“Auionc; the Tioiinoiiii tidies kinshiii is liaeed 
thioiigli the blood ol tin uoiu in onh Kiiiship me iiis 
meiuboisliii) in i liiiiily, iiid this iii tnin eonstitnlis 
cifizi'iislnii 111 thi tube, euiiti mug eeitiiii snail, 
politieil, iiid leligious iiiiMle'ges, diitiis, and lights 
nlueh lie denii'd to pci sons ot ilieii blood ’ Iliud 
book ot Auieiiein Indims edited In Fiedeiuk W'lbb 
Ilodgi, Smitbsonnn Institute, Ooicuiment Pimtiiig 
Ofliee, 1007 

Mini igt, ibeiuloie null Tiwakonn would not ot ilseli 
constitute' in afiiliation on the put ot his wiii with the 
Iiofpiois tube of winch he wns a meuibei, ind a itnun 
ciation of inimhcislnu with ha own lube * ' 

(P 8Se) 

Consideiing i soeoiid mamigc ot (ht iiluiililt to a while 
lipisoii, the (ouit went on to dedoie 

* ' * But not withstauding the mail iigo ol Philomnie 

to Smith, uid hei loug le'suleuee outside ot the limits ot 
the lesciiiilioi) she was acknowledged by the duets oi 
the contedei ited tubes to be a mcmbei ol the W ill i Walla 
tube From the testimonj adduced heum, lead in eon 
noctioii with that taken in the ease ot Hi/ yu-lu mil Km 
V Umiih, supia, it appeiib (bat Mis Smith was advised 
by Homily .ind Show a way, chiefs, icspeetii ely, of the 
W'^UIa Waha .lud Cai use lubes, to come upon the leseiia 
tiou and miko selections loi .lUotments to beiselt and 
cbildien .ind that tboieaflei she wis leeogmzcd h> both 
these chiefs, and by Peo, the chief of the TJmatillas, as 
being a membei of the Wall.i W'llli tube It is tine that 
she was not so letogm/od it hist, but she wis linilli, 
and by i geucial cmuicil of the Indiiiib held foi the espe 
Cl il puipose of detei nnuiug the mittex (P 888 ) 

Wheie tubal laws haie not e\pressly piovided toi some cei 
liheate ot membei ship," the couits, m eases not cleaiU eoiiti oiled 
by lecognized tiibil custom, base looked to leeogmtion by the 
tubal chiets as a test oi liilial membei ship’' 

The weight glicn to tubal ictioii in lolation to (ubnl mein 
bership is shown by the case of A o/ii < i United Sfatci “ In lhal 
case the juiisdlctiou ol the Cheiokce couits in a niuidei case, the 
defendants being Cherokee Induins, depended upon whethci the 
deceased, a white man, had been duly adopted by the Oberdkee 
Tube Findmg oyideme of such adopliou iii the ofiScial lecoids 
of the tube, the Supieme Oonit held that such idoption depiiied 
the fedeial eouit ot juiisdietion ovei the muidei and vested such 
jiuisdictiou in the tribal eouita 
A sunilar dooislon was loachcd ui the case ol Sayinond v Rav 
tiiond ’ in which the juiisdictiou of a tiib.il couit ovei an adopted 
Oheiokee wns challenged The couit declared, pet Sanborn, J 

• * It IS conceded that under the laws of that nation 
the appellee became a membei ot that tube, by adoption. 


« Bee 19 Op A Q 118 (1888) 

"Hvvu^emtUnn y BmttJi, 194 TI 8 401, 411 (1904), Untied 
Statei V Hwama. lOS Fed 848 (CCD Mont 1900) 

"161 17 S 007 (1867) 

*88 Fed m (C C A 8, 1897) Accoid 7 Op A Q 174 (18BS) 
But of 2 Op A G 402 (1830) 


Ihioiigh till niliiiiiiiiiigi with the ipiicllint II is set 
(liillii till d( ( isiotis 111 (111 siiiiu'im (oiiit tb.it hci idop 
tiiin int.i (lilt nition diisfi rt the li du il loiiit ot jinis 
ilii thin iiM I iii\ suit lutwieiibei mil ani ineinlit i of tbit 
liilii md Mslid till (ii)ial rmiils witli i^dusiic niiis 
dKlinii mil eiiM siiili iitioii llhcitn \ 1/ ,V, Iliti R S 
t'l'l, t(. Hup t'l h(>4 ^ ll/ll ( \ 1/ it, IW n S b-i7, (uS, 17 
Sup Ct JIJ (P 7-'J ) 

It IS ill lou'se iLiiigiii/ed lliiniiebiiiit tlie c isos tint tubal 
iiiiiiiliLisliip is 1 Ini ilin il iilitiDii, (lopcuding Ini its es.istL‘n<c 
not mill npiin the utiiiii ot th< tiibi lull .ilsii upon the uUnu ol 
till iiiduidni] couieuial xMi\ membei ot iii\ Indian lube is 
It lull tiliiiti til tiiiiniiilc Ills tulnl lel iliimsinp wluneiei he 
11 cliiiiisi s,’ ilthoiigli it li is bun s ud lb it such teiminalion will 
imt 111 iiifeiieil lioiii light and lii/lmg cm iimst iiiees ” " 

Vp 11 1 1 mill the iuK going cast's tlieii ui a mmiboi ol dceisioiis 
ivlildiiig Imin lights lit liiliil meiulicisbn) imsoiis el.iimnig to 
111 iiiiiiiliiis will) haie ban iiiogui/ed mitlui hi die' tubal noi 
III till leiliiil luthoiities " Huili east's, oj ionise, east btlle 
lubt on the scopi 111 tiibil powu 
'rile* tiibilpowei leiognmd in tin loiegiiing uses is not iivu- 
tliiuwn 111 nil thing said iii the else ot Unitid Statci tv ttl West 
\ IIihhiiitK " In tint f.iso in .idiipled membei ol the Wicbita 
(ulii w IS letnsed iii illotuinit by tin Hlh u I iiv ol llie* Inteuoi 
iKf.iust the Deputiueiit hiduein ippioicd his iidoiitiim Since 
the Seiutiii, itcoiding to the Siipunic Couit, hid unitiiew ible 
distit'lioii.iiv .uithoiiti to iji lilt Ol deny an lUotmuiit eien to 
i nii'mlii 1 ot the tube b) blood, it w is uiinecesiauj loi the Supieuio 
('iiinl to decide whethei uiiisal of the Inteuoi Dejiaitment to 
ipliioie the itl.ifoi’s iidupliou was within thi authouly of Uii 
l)L|).utmeut The luiiil, lioiveiei, lulimilud that the guiieial 
inthoiity ot the Inteuoi Dtpaitnienl imdei section 4(1) ot the 
Reiised StiUites”’ was liio.id e*nimgh to justity .1 legulalion le 
iimiiiig dipiitmoiital appun.il ot adoptions, hut added that 
since the lelitoi would haie no legal light ot ippeol eion It lug 
.idoption without Depiitmc'iit .ippioval weio i<ilid, it haidly w 
iiecess.uy to pass upon th it iwmt ” 

While the ictual coiut decisions m the field o£ tubal membei 
ship oie all consistent with the view that complete power ovci 
tubal membeiship lests with the tube, except wheie Cougieas 
othciwise punidos, the opinion in the West case appeals to 
diioige fiom ting new Seveial alteinatiie ways ot leconcilmg 
the appue'ut eimfliet of judicial views lu this field h.ive been 
suggested The Inteuoi Depaitment hag expiegged its view in 
these teims 

The iKiwei ol au Indian tuhe to deteiuune its member- 
ship IB subject to the qualification, however, that m the 
dibtuhutioii ol tubal tunds and othei piopeity undei the 
Bupei vision and control of the Fedeial Government, the 
action of the tube is subject to the supeivisoiy authouly 
of the Seeietaiy of the luteilor “ The oiigmal powei to 


e Chapter 14, aocs 1 and 2, 0 


'•Bee Oiaptci 3 sec lOB(l) 
teimlnition of tubal lelitiona by _ 

■ffBeeTeaBWi United Ktalvtj 2iB It eH 411,420 (C C A 8 1917) {suit 
fbi lUotment) Accord Watt pe^an qua y Alii lOh, 28 Fed 489 
(C C Ind 1838) Bat of Sat and foa Indiana v United Btahs, 48 
C Clfl 297 (1010), aTd 220 17 S 481 (1911) 

"See, foi example, Seynolda v United Biatea, 203 Fed 686 (D C 8 D 
1918) Oatiii United Btatev, VIZ Vei 306 (CCA 8, 1909) , 20 L D 
lb? (1806) , 42 D D 489 (1013) 

*'205 II a 80 (1007) 

™Dutu>« of Oomimsaiontt — ^3)be Commuaioner of Indian Aflalia shall 
undei the dhection of the baattaiy of the Interior, and ajpeeahly 
In such icgulitioni aa the Fiesidont may piesmlbe nave the 

ement of all Indian affaiis and of all m itteia arising out of 

relaUons 26 U 8 C 2 


Aecoid JMJlan y 17t»teil Btatea, 184 Fed 128 (C C H D Wodi 
1910) (declining to pass on necessity of departmental approval ot odop 
tlon in allotment cave) 

»a Citing United Btatea 00 ret West v Sttohoohj 20tf TJ 8 80 (1907), 
UttOvea V Untied BtaUa. 22 F 2d 771 (C C A 9, 1027) , United 
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nil' S< on (11 lUIIiMi UNMhM’ 


(IiliMiiiiK iiK mill I ''till) nil liitliii.; tin i(,:i)l itiiui ot nn iii 

liiivliip li( iiliiiilmii IK \( illii li -<s 1(1111111'. mill till 

tlllil * ♦ » ipp i<> ]c) I 

V.II iltiiiiiliM Imiiiiili Im iKiinuliiu tin i mi n in tlii'. liiUl 
i£> buggLated Hi tlie (I'-p of .sVwiw v filnh ' iii wliidi tin 

(llslllll llilll 1 \ IS (llUMI IlitWKII laiipllilll wlintl IS I llllill 

mittii, iml ill |i II Inn Ml il ntiiiii in 1 1 1 ii.'iii/'iii,^ sm li kIiiiiIkhi 
T im (mill il(( 1 mil 

" * (I Hill lilts will! I iniidl 1)11111! Ilmnisihi's Mitlmi 

tilt [iiiiiisiuns lit llii III III I'sSi In slnnMii!! lint whin 
Hill III liiiilk I III ( t lli( \ will II siiliiii, mi thi itsPii itiiiii 
111 llii> lull li iililiiiii hill who 1 1 Hill 111 It is 1 ill Him nt 
I III, lliiv Will M I ii^iii/’i (I In till tiilii III III iiiimliiis 
lliiHiil I.iiiiinl luhlliilh (\iMif lint 111 ! limits will 
iilii'i 111 Ktiiit iiiil lollow till uiliiit. 111 ihi (liiiiilniini 
iiiinn till ijiiisimii nl sni li u i (ii,iiili(iii lli(> ii!( ills 
ill llilll with till iliih 111 iinUiii, till' illiitiiiiiiis who 
Msil till lulu hi\(i l iiiiiih llllill kiiiiwh lUi nl tin 
ulinn t ilvi II In till iiihc til III I 111 hi friiiiiilliv tin loiiil 
iiid till II ihimioii iiiKiii l l.iit III this II llilll (spiiiilh 
whin iluh Uhl mill li\ the olliiii" ot tin iiiliiini iliinil 
iiniil, slnmlil iiuIiiiitiU hi i(i(]ili(l is kiihIusim In 
till miiiiiious ninnts nl Hu ilhiliiit. I'tnits iiiliniUuul 

111 ('Mill 111 i> 111 till SI I ISIS it Is lilliiltPll Hill llimi lit 

till SI \ PI il 1 1 iiiiniits IK i({i)i!iii/ii] In till llilll IS uiPiii 
Inis I ntitlnl to lUntwnts util Hnsi* timliiij.s ot fill 
liiiM hieii uijiiiiMd l)\ Hit stiiilui (»t Hip iiitiiuii, mil 
tliii will, loi Hip k isiiiis stilnl hi nriplpil is Iiiial In 
tins llllill 111 till tiiiHiPi coiisiili) ition nt llirsp suits 
tp 2 ')J 1 

AniiHiet liisis, not i.uiii ilh ihlli ipiit tioin tin twoMiws ihiwo 
MiiSgestiil, Hilt would iHuiiit ii 1 (I mil Hu Him of all the tastN 
and dll ta, is the iflta ot tiilul inpiiiluislup is a lolatiic it£.iii, 
(Mitiiig m siuiip c.isis toi Cl Ham imuKists and not fm oHicis 
PreiiiUiit till this idii inn he linuiil in fhiiHi? N/iitu i Jtw/ 
when* t'hiof fust HP Tiiipv held tint iltliou.'h n while 
mini, by anaiissiuiQiit with in liiilnn tube, might Imloiiip iiuciii 
ba Iheipol, hi> luulil not theiebv dnest the iPdeial loiiits ot 
jiulsdictiim o\(!i him as a “while man” On this new it 
might be s iid thit toi puiposcs in which the tube h is the last 
word, tnbiil niloptimi is nlid witliiiut loti loute to deinihueulnl 
ippifi'val,'*' while toi those puiposos iti which dcpaitmentul nc 
tion IS anlhoii/id, the deputmeut iiuv dtmiud the light to 
appiiwe 01 disappioio adopbon 
WlntiWL'i uiai he the exicl p\tent ot depaitmental powei lu 
this field, in new of the hiuad piosisions of the Wlieelcr 
Hiiw lid Apt it h 18 111 en admiuistiatneh held that the Seriet.iiy 
of the Intel 101 may define and coufiiie lus powei of supci vision 
in aecoifUnce with the teims of a constitution adopted by the 
tube itselt and ippiosed by him 
The wiitteu const itutions of tuhcMs which luiie oiganiaed 
iiiiilei the Ac t of Tune 18 , 1 (W 4 , coiitam piovisionb on inenihei 
ship which laiv considciiblv Geneiillv tliese eonstilutions 
pioilde th It desiend.mts of two p aeiits, both of whom aie mem 


States T ProDOfc, 38 If 2d 709 (C C A 9, 1080), ipvd on other 
gtonndh, 283 tJ 3 7B3 (19S1) See ilso WilUm v Umtia State, n 
fOl SaOrte, 281 D S 208 (18S0) 

WBB I D 14, 39 (1984) 

'“118 Fed 288 (C C D Nib 1902), app dlsm 198 Tl S 614 
(1904) 

“ 4 How Bfl7 (1848) Itcoid WcsimonlaHa y Vtuted Statfji, IBB 
IT S B4B (ISOD) , ttfutid Btatf, V JRaesdati,, 27 Fed Cis No 16118 
(C C Aik 1847) 

“«TlHa finds snppoit In snob liases as Katnnmtva v UmtM States, 
223 Fed B28 (C C A 7, 1915), boldine that foi purposes ot applying 
fidiraJ lifinor laws application loi adoption nnd appioiol In the tribe 
cstabliah liili,il membeialup And cf Fniftd Slate, i JTtaom,, llO Fed 
009 (C C Mont 1001) , u ea 

TheoieUiiU Insttfloatlon for this new is offtrodby Wbaiton, 4 Brestiae 
onthi Conflict of Lawb or Pi Ivatelnteinatlinial Law (8ded igOB), lol 1 , 


III IS III till llilll sbill III ill piiii il UK iiibi is lit Hu lulu With 
Ms|i(il ii. Hit (iltspiiiii. Ill iiiiM'd niiiiuus loiislitiitioiis ditlu 
Smiii iiiiKi Hu nil mill I'-liip III sm li nltspi iiu dPiH iidi nt upon 
wliiHiii Ills lUnKi nl llilll 111 bliiiiil is moip Hun niii li lU oi 
iiiipijii till I OHiiis liiiKi' tin Jill iiibi l•'bIp ol suili nttspiiiic 
ill |H nil ii|inii will Hill i(' piiPiits 111 lint iin a iisiilpiui nii Hu 
usiMitinn \i nil HI llibil i iiiistitiil inns pioMilp tni iiliip 
tioii Hiiimgli spidil iitioiibl Hic liilip siilijLi t liiie\icw bj ibc 
Siiutiu III Hu Iiili'iini Till gum H til iid ot till tub il eiiicl 
nil Ills on nil iiihi iNlnp is iw ii iLinii tin ulilei notion tbit lights 
(it tiibil mi inbpi •.liip iiin with Iiidi iii lilimd, iin mattpi how 
ibliili tin sill nil instPiil it is i«iigni/td Hiat lucinbLisliip in 
I lulu is I iinlitii H iplilnm i iflipi Hun i laciil itliiliule 
Tliii'-i wbo no lungti I iki pait in tiibil ilLiiis, wbo do not live 
upon Hio iisiu, llllill, who iiiiiu non Indians, ma\ ictiiii then 
illiins IIIKIII tub It piopiili, but most Iiiiliin tubes now deny 
siitli nidn Kill ils Hie oppiiHniiiti tocliim i shai c ot tubal issels 
loi i uh iliitd piiiiUicPtl Till III ml is low aid miking the sli ii 
iiu m tubil piopeili fouclitiii witli Hu oblig itioiis Hut fill 
iipim till luuiibus ol HiP liuhm lommniiiti 
Olii loiu lusioii is < li 11 tioniHipiiscs iiid (li ulopmiiils ibolO 
(lisuissid Hial I iintnbu ot gi iii iiilities in tommoii uiuiiitv 
on Hit suliimt ol tubal iiieiiilit iship iniist lio stipich qunliffid 
httoii tliPl < lu Ik iKiptid is soniul st ileiUPiits of 1 iw BVii it 
IS (It II Hut siiih powu IS lists m Hie lulus with uspcct to 
lilt mini ship lus iK in iiid is Ik iiig ivpuisid iloiig widi'h iliiii 
^iiit Imps 


'“'iTintnl immbtrsliip ptousions In tribal constitutions iie the fol 
lowing 


Mcmbctsliip iL 

III ill III Isons nl Iniliiu bliiuti whose lu 

(cnsiis mil (if the Tltatilli Apntlie Kesciyatlon ot 1917 and to 
all children ol oni fotirtli oi moie Indian hlootl not affiliated with 
niiolhei trilM boiu itlci the completion of lUe 1037 ceuaus roll 
1° mtiiilier of th< Hlbp who u. a nsldent of the Jicanlla 

Apicht Beat nation Mpmlxislup by adoption may lit acauii^ 
bi u thit o tom tbs muoiih soft of the tilbil conutil and the 
ipproi il ot tho facciet uy ot the Interlui 

Aifiotr II 01 the Oonstilution of the Bopi Tuht, approved 
DiiimUi li lISli 

^ Membership in the Hopi Tube shiill be tts follow a 
rr uL'-P person'' whose niniea appeal on the itnsns loU of the 
Ilopl lulie ai of Tiiiiuni 1st 1910 but within one ycai from the 
tiini lb it this Conafitution tikes ctfcct ooiiei lions miy be made 
heemtauV the IntX'""'”' ^ 

„ hi* Jonuoiy 1 , 19% whose mothei is 

a mcrnbei of the Hop! Tribe, and wboac father ib a member of 
Boiue othei tube 

Pusona adopted Into the Tuba ns provided in Section 2 
Sic 2 NonmciubLis ot ont fouith degree of Indian blood or 
niou wlip aip marued lo mimbub ot tht Uopi Tilbt, .rnd adult 
11 *^ blood Ol more who&e fntheis 

lie mcml^is ot tlie Hopi TillK maj bo adopted In the toUowlng 
?* ’S’],®* 1 may ipply to the &kmuiibwi of the village 

to which ht is to iMlong toi accoptonoo According to the ^v 
hinf®!!”,?! Kikmongwi may accept 

^ naS?e%'infthT?o£"f 

numS.‘^lp'’S.^nV“ithm "P 

Aimii m Of 

oon’ 5 ?t’Sl“t^atee?^Sr 

nfiiMnf Whose names appcAi on the 
cenwa loll of the Tribe as of Jonnaiv 1. 19 fir 
2 An ohildipu boin Bineo the dale of the said ion both of 
whoae pnients juo menibeib of the Tube oi 

c “ ,7 child bom of a moinage between s membei ot tho 

&cnical\iuim Tube and a membei of any oUiot fcdlan tilbe 
who diooaes to affiliate with the Seneca Cajmga Tribe 
^ 4 Anj child join of a maniago between a memU 


Seneca 

admitted 

Tube 


between a membei of the 
S®tl^*^omi’'Sf,.h’]?'*h ““Il P^'son H such child m 
Bd to membeifahlp by the Council of the Seneca Cayuga 

Tilhw comtitntoMl piovisions on memberahlp aie construed in Memo 

W 88 (S,se 1 S?sK ^ 
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1 liu^, tui (.\aiui)k, il !■< fti(|iuuth slid tint ii piisuii i iiiiiot 
Ik i numlKi of two tiiliis ,it uiitt This niuloublidh icpii 
suits i \M, II ( st ililislu d iKiliiv HMtli usiiect to alloliuiiil and 
olliei distiibution ot tub il iiioiiiih oi fidii il biiiilits''' It 
cannot, howeioi, be \ ilidh iiifwiod tiom this 111 it two liibis 
could not toinialh itco^nue the nii inbi i sbi]> ol i single iiidiMd 
nal, toi lotiiiR OI otliei iiniiiosis So too, the gi iicialitiis to 
Ik found lu seieial c ises <is to the tiibil nienibeisliiii ot oUsiiitiii; 
of mixed ina mages tail to coiiesijond to the leihties oi tiibil 


'“Sii ManilUi \ Uiiiltil mates 4'l 1< 2(1 201 (C C V 10 1011), 
Ichiniini, den "i2 li 2(1 7J 1 (L C 1 10 I'Hl) I'l L U 12'1 (1S')4) 


K lion lliK iiiai hod, in the (h ( id( d i iscs, two iniiK iplcs w hich, 
bitwidi tlitin (OMi the fii ht piiiliis uiiiKin'"' and 

liiiilus Mi/iiiliii iiiilmti'" Tills luii ot 1)1 iiK iiili s IS ot coiiise, 
tot ilh iisiliss whin It (oiiKs to Kaching oi iiicdu ting puitim 
In diiisioiis 


liiiliil malii I S««i/(IS 2T Fid C is No 10220 (C C 4 Ark 
1S47) SllMilii\ biiilid Stalls 102 II S 1<J'1 (1S‘)0) 

hiiiiinhls 20 1>((1 I is No ini') (1) C W D ilk 1870) 

I mild MiiUh \ Uaid 12 Hid ,20 (L L S I) C il IS'lO) baited 
Stalls \ Ilnilhil <Kj I-id 117 t( ( Wash l')00) [rnilut tsIuUs s 
flti/aiHs, 110 Hid 000 (( I Mont lOUl) 


SECTION 5 TRIBAL REGUL 4TI0N OP DOMESTIC RELATIONS 


The Incli.in tubes Inii been uioided the widest possibh liti 
liidt 111 legiilUing the doimstn icitlious ot thin miinlicis*" 
Indian custom in iiiiigc his hem siiecifii illi icuigimtd hi ted 
tial statute, so tu is such Kcogintion is netcssiii toi iniuiosis 
ol inhentanu ” Indian (ustnm nmiiiagi and diioiie h is been 
gtnei lilt leioginzcd hi stall .iiid tedeial coiuts toi ill olliii 
imuhi'a's"' AVhiie fcdeial law oi wutten liws ot thi tube 
do not io\ei the subjict, thi customs and ti iditions ol the tiibi 
lie ittoided the foiet of Inw, but these customs iml ti iditions 
mu he iliiiiged b> the statutes ot the ludiin tubes"' In di 
luiiiig ind iiunishing otfensos againot the miiiiige iclitionsluii, 
the Indiiiii tube has complete and ctclusiie uithoiitj m the 
ibsenci of legislation b\ Cougioss upon I ho subieet No law ot 
the stile eontiols the domestic iclitions ot Indiitis liiuig in 
tubil lelatioubhip," even though the Iiidiius eonttintd ue 
fiti/ens of the state”* The uithoiit) ol in Indian tiibil eoun 
cil to ippoiut gnaidlans foi ineomptltnls ami minois i& specih 
CiilU leiogni/ed by htatute,’" illhough this statute at the same 
time dt pi lies such guaidnins of the powei to administci ted 


mon th( 'ipDlicutiou of tubal (ustom in domestic lelitinns to tho 
nnthes of Aliska aie34 I D 80 (1012) And we Chiptoi 21 sic (, 
’•■‘bie 0, iet ot Febioaty 28, 1801, 28 Stat 704 705 is imhodiid in 
28 D B C m pioTidis 


,„,c ot detctminine thi di scent 

...( burs ot iny dmeatid Indian nndu tlie prosmous 
III sicimn 14 S of this titli wheneiei im male and ti null Indian 
shall hail eohihilrd tofeethei m husband and wife leioidnu, to tlie 
custom lud iiiHunei of Indian hfi the Issue of suili eohnbil ition 

puipose atoiesnid taUeii and diemed to be tht 

: I hi Indiaus so Hung foiiethu • • 


And Bee Act of March 0 1071, oec 11 17 6 itat C60, *570 (pensions to 
“widows of eoloied oi Indian soldiers’) 

Sii Note (1904) 18 Yule L J 210 and casee cited 
'“It has been held that a tubal ordinance aalliouzing dlTom by 
tribal action does not by Implication abolish tilbal cuetom divoice 
Bainitt T Frame Oil a Oos Co 19 F 2d 004 IC C A 8 1927), 
aflg snb noiu Kuiihel v Barnett 10 F 2d 804, cert den 270 D 9 


If LilahpULleaehee 08 Fed 420 (D C N D lowrn, 1899), 
holding btate couit without Juilsdiction to appoint gunidtan of tiibil 
Indian bee Cbaptei 12 aec 2 Of Vavtsou v Oiison, 06 Fed 448 
(C C A 8, 1800), holdmg law of forum applicable to question of 
manned woman’s propiaty if tilbal law Is not shown 
i“lokimo Joe V To IS lap 191 Fed 016 (C C D Ore 1910) 
m E a « 2108 23 TJ 3 C 109 

Adoption on the Crow Beseiration Is governed bv tbe Act of Maicta 3, 
1981, c 41d, 46 Slat 1404 

Appointment of guardians among the PottaTtatoraies was gcrv’crnod by 
Alt 8 of the Tieaty of Fehiuaiy 27 1807, 10 Slat 081, among the 
Ottawob t>a Alt 8 of tho Tientj of Tune 24i 1862, 12 Btat 1227 And 
ef Act of FeOrwary 18 1891, 26 Stat 749 7’i2 (Sate, Foxes, lowtfc) , 
Act of March 2, 1880 ,- 95 ^ Stat 980, 994 (Peoria, etc ) 

To the effect that etate'omit action in the matter of adoptions is not 
entitled to departmental lecogtounn if the tube has set up Its own 
pioceduie foi adoption, eee Memo Sol^ December 2, 1937 

Tbe Intel toi Department has token the t>b>ition that guardians ap 
pointed by a Conit of Indian Offenses are “legal ’ wltbm the 

meanmg of such legislation as the Act of Fehmoiy 26r'aq(|8, 47 stat 
26T788— 41 11 


I’l il (Hist tiiiiils I'lDiK’iti lelifiDUs 111 huisb.ind ind wife, or 
piiiiit mil eliild, lie likiwisi goMMiiiil b\ tu)i,il liw and 
(list mu 

Till east ol hiiitid fllitits i Quiin pioiiiUil 1 eiitieil lest 
III tlie (loituiii ol Iiidiaii sell goMiimicDt in the held of dmiiestie 
ulitiims Till i isi nose tlnuugb a pioseiulioii liii adulteii 
III till Uiiitid St lies Distiiel Couil loi Houtb Dikoti Both of 
ll’i indnidiiils iiimiImhI we’io .Sionx Iiidi lus and tbe ulfeubc was 
illigul to hue been (ommitted ou 0111 ot tbe Isioiu. loseiia- 
lioiis The Dip iilmi lit ol Jusliii lutboiizort piusieution on tho 
till on tbil ( ougiiss lud, 1)1 siitiun $ uf llu Ait of Much d, 
issi,'" teiniiii iti’d the 0114111 il tubal toiitiul oiii ludiiii doraes- 

tii let It lolls 

The liuistioii w is Did Lhib statute, wliiili ipplied to ill iieas 
within the i*\ilusiie‘ juusdiltioii ot Cougiess, ipph to tbe eon 
duet ot Indnns ou an Iiidiiu leson 1 I 1011 > The Supiemo Oouit 
held that it did not Tbe aualibis ot tbe subject bi Mi Justice 
Viii Dc’iaiitei is illumiu itiug, not only on the immediate ques- 
tion ot jnusdietiou 01 ei uhiltuj, hut ou the bioader question 
uf the ciiil luiisdietion ot an Indian tube 

At an eaily pciiod it hoc imo the settled policy ot Con- 
gitss to iieiinit the poiscnnl and domestic lelitions of the 
Iiidi ms with each othei to be legulnted, and offenses by 
one Indi in ag iinst tbe iieison 01 piopeity of anotbci 
Indian to be dealt with, aiioidiug to thui Uibil eustoma 
ind laws Thus the Didian Inteiionise Acts of May 10, 
ine, c dO, 1 fetal 460, and ot Match, 1802, c 13, 2 Stat 138, 
pioiidid toi the punishment of laiious ollouses by white 
IJCisons agiinst Indians iiid hy ludnms against white pei- 
sous, but left uiitoucbud those bi Indians against each 
olhei and the act of June 30, 1834, c 101, I3ec 21, 4 Stat 
720, 731 while piovidiiig that "so much of the laws of the 
Uiiiled antes as pioiides toi the pnmshmcut of ciimes 
conimitliMl within my place within the sole and es.clusiiG 
luiisdietion of the Dinted Stales shall be 111 toice in the 
Indian conntiy,” qualified its action by saiing, ‘‘the same 
shaU nut extend to euines committed by one Indian 
against the pei’-on 01 piopcity of another Indian " That 
pioiision with its qualiflcatiou was latei earned into the 
Reused Stilutes as Sees 2140 ind 2140 This was the 
situation when this eomt, ui Bx paite Oioio Dog, 109 D S 
660, held that the muidei ot an Indian by anothei Indiiu 
on nn Indmn leseivation was not pum&hable under the 
laws ot the Umted States and could be dealt witli only 
iceoiding to the laws of the tube The flist change come 
when, by the let of Maich 3, 18S6, c 341, Sec 6, 28 Stat 
302, now See 828 of the Penal Code, Congiess pio 


907 goieming payments of funds by goiopnmcntal agenrios “to mcom 
petent adult Indiaus 01 mlnui Indians, who aie recognmd wmids of tho 
fedonl goieinment, foi whom no ligal gnaidians or othei Oducinnos 
haye been appointed ’’ Memo Sol I D, Match 28 1986 

<« Riels V ButiUk, 12 Bed Gas No 6458 (C C D Kan 1875) 
i»241 U 8 602 (1916) 

«That section pioyides 

That whoeier commits adnlteiy shall bo pnaished by imnrlson- 
mont In the penitentmy not exceeding thiee yenis • * • 

(24 Btat 085, 18 U b C 816 ) 



TlfEi St'Ol'K Ot TRIHVL SE.U -liOMiiHNMl'.N 1’ 


ViS 


MiUd loi lli(> III III muMlii, iiuiisliiwlilii i iik*, 

iiss mil with iiiltiil III Kill, I", mil wilh .i iIiiimiihi'’ 
iliiiii iiMin liiiiKluv mil Uiiiin whin liiniuiilLMl In 

nm lllllllll U llllsl till IMI^OII >11 RllllHlU III llllltllll 

linlim 111 illiii ii'sjiiit'i till Jl<lll(^ ii'liliiniil is In Ion* 
Mill Siiiilli Iiikiil I liK mu i M lU roiibiiss, 11 UiiK upim 
it |i II ti il 1 1 '< lull III |iiti-i]i( liiiii )t\ 111 II SI ill 1 Hill, Liw*, 
I'HII |iiii\iil((l In lliii 1(1 111 KiliiUiUl i, I'lll,, ( 3"il, U 

.siil 7'M iiiiw Ml IJ'i 111 till l*iiiil I'lKli, liM till iiim 
isliiiii III III till iniliinlii iilti lists lunuMl m tlii> ict oC 
|ss' will 11 I iiiiiiiiiili il (111 till fiiiliiii iisinitniis HI thii 
M III (Mil lliiiiii,li ( iiiiiiintli (1 l>\ olliiiis Uuni Inilniis hul 
tills Is Wlllltllll |I(IUII|„ 111 II llll it Uli lli(‘ sltuiliciii 111 
iisiidi III (ilidisis In diK' lllllllll ittiiiisl till' iiiisiiii 01 
limiHih III iiKitlid liiili.iii IS it w IS illPi Ihc lit III 
Issl 

\Vl lllM IKIW lOldldl l( 111 till* SlUlltlS 'Hull IS 
iiiiiii (l( iliiiK with liuiitiv iiiil\i,ini\ iiiusi iiliiltm <11 
full null Kin wlilili 111 liiiiis ulus to Tiuli ills, llieso mil 
Ills iiw us li n IKK III 1 11 In] 1 1(1 I ho lull il 1 iisloins .niil l,iws 

SUM ilih diiilil 111 liikiii In till iiliuitiJsU Him olluns 

II')) UH tiin I 

R(H iiRiiitliili of tli(> \,illilll\ (it IIUIUIM'S mil dlMiKis tiiiisnin 
liMtdl ill ikukI ilii(> with tl 1 l 1 . 1 l liw 01 (iistiiiii IS 1 ( 11111(1 in 
iiiiiuddUs ( ises ‘ ’ 

lj(kil I ( ( (it,mti(iu Ills not liiiii withlulil liom luiiiii'.t's In 
riidiaii (iistom iMii 111 Ihuso ( isis wiuio Iiitli iii disloiii sim 
liiiiiul jidhsiiiin As w IS siiilm A Iu(h'>ou Imii Co ' 

* ' ' Till listuiidiu now ui tills i.iv shows whil, is 

until 1 111 hisloii wi dll' pidliilih liiiiiiiit to know jiuli 
mills Hut iinoiirf ilusu ludnus iidlMiiiiimis niiiuif,(s 
Ii.iu ,ilw ns liKii ii(di,iii/dl IS 1 ilKl, 1111I hut iiinti 
liiiii (onlouiiihil with stuli inoniisiiiinis m niloiiiiil Inn 
luiriit iiitpidinis(> IS is not utkonctl isiiiitiiiet Whih 
ninslinili/oduitidiisiiiiiui (li\ \on wisih (list ml iiohn- 
11111 .111(1 It IS not iiiiiliihl'v liwftil iiuwhuo iraimtr 

Dnvlish sjii iKiiicr nilidiis, M*t il is 1 ii>cottiiiA(l .mil i iliil 
institution iiiidiik in iin luilioiis uiil in now u nuuiisilh 
iinlii till tVi Hill t (ilhd liulil fliil tlitioi 111 Ih no i ilid 
Indi 111 111111111,1 111 wo must hold thit ill niuii.ius 110 
i.ilid whnh In rtidi.tn itsii,(‘ no so uitiidid 'Pinto is 
mi niiddh UKiiiiid whnh t 111 lii l ikmi so loiif, is oui own 
liws m not hnidnu, ini tho (ii 1 h>s Thoi did nut ottnin 
tlioir teiiiton bv oui iti.ui and iKimissum hut liT i iibIH 
tunond iini contidl 'Plioi woi(» jilKod In Ihi (oiotilution 
(if tlio T'niU'd St itis humid mu imisdn timi, uid wo hid 
no 111(111 imhi to contud Ihou doinoslu nsntos thin Ihost* 
(If 'Tuikot 01 India * ' We hue luio nniiiiitts 

h.id hotwomi memlMns of ,ni Indnin tiilio 111 tiibil loli 
tiiins, and niniiioslioii tbU i?0(>d In tho Iiidiin inles Tlit 
]iiiln wdo not snhjtd in tlioso lolitions to the l.iws ol 
Uiihii'iiJ and thou> wis no ofhei law iiitoifi unj; with 
tho lull jiuisdidion of the tiilM o\ti iieisimal lolations 
Wo (.(iniot iiitoifoie with thi t iliditi of siith iiiiiriieto 
without sulijoetinn tlioiu to mips of law whnh iieioi hound 
Hit in tPp eOVOOfl t 

Pos|iito i iHiimlii iiiiin 1^^011 to tho contian, m,uiinitp 111 nc 
roidanie with tiihal law 01 lustom his cviith the same nlidili 


''Joh7)V>n % Johnviti ->0 Mo 72 (tSflO) Houn ■» Dii’ilv 6SM> 
-itO (IkTI) Fair \ Oudlcv 12 Minn 8f>l 44 N W 254 (1R90) Propli 
rrul Taloilf^ Rutin ()8 N T Snpp 787 (1<J05) , OftUl/^ Rost 78 
Nilii 41>1, 110 N W *182 (lOOT) , ruKinia Joe ^ To 1^ lap, 11H kpd 510 
(f O On I'llO) Cm T Wallei 2*1 OH i 2SI 116 Pit Otl (1611) 
Burl \ Biantou SI Okla 807 127 Pne 430 (1612) , Biitlii > IPiIsoii 
54 OUi 229 m Pic 823 (1016) , Caiiini v Chapman 217 11 R 102 
(1618) JlaBoiuV 1, Common i, 210 FVd 791 (C C A 8 1914) John 
mil V Dunlap liS Okln 210 178 Pftc S60 (1918) , Daon r Boitfii 
102 Oku 10(1 226 Pne 8S0 (1924) , Pompm V King 101 Okla 268 226 
Pit 177 (1924) Pioetoi V PmtOj.lOT OUr 96 210 Pne 76S (1921) 
Vnuisfo r Vcffiimiv liH Okln 40 270 Pne 1090 (193S) ind ef 
VonnoBu 1 TTuoIiii/i 11 taiwcr C<in Tin 19T (1807) 811 also Pou 

\ Collar 107 P(d S02 (C C A 9 1912) , For In i Wilton 289 U E> 
170 (ion) , ami SCO Whuton Conflid of Liws (dd ed 1006) lol 3 
not 12ai 

>-7lj Mieh 498 43 N W 602 (1889) 


Hut iuiiiii„( In si lie iKiiisi his iiiiona non Iiidi ms Mni\ 
lllllllll lulus hiM i (huh ililund iiiiiiiiM iitiur Sonu 
liihis hiM inowdul Im ii^nlu Inlul iiummi luensi., Hi. 

\ ihdiU ol whiHi hisliuii ilhiniulln lln l mb d St lit s Siiiiu 1111 
t '0111 1 

The luiisilKlion ut i tiibil lonit UM I dnoiu' ir Hoik li.is hni 11 
ii(o2iii/(d h\ liihiil iml slali* (nulls 

'Phi liisisol tiiliil jiiiisdutioii oMM duoiK w. IS set loithwilh 
liitidili HI Hi( < is( ol ila// 1 W illiiim'.nii ' 

It Is Ollh In lloslIlM ill K IlIK Ills IMIl 111 Hu i IS( of 
loiiiiiuiid Hid suhdiii’d iiilioiis lint thpil Itws iii 
(hiiuitl In (hi (oiiijiK llll (1* Ot ) 

Tin lilt Hill liidi Ills III i\ lllllllll iiiiiiiiu Uiiiisis limn si ili 
oUiti Its (hii s mil d<iiii\i> Hu Inbi oi niiisdn tioii lo issiit i di 
101(1 whiii (Ik iuiIk' ih piuiKih Ixluii liibil loinl 111 
this iisiMit Iiuliiiis lu ill till sinir iiosition is iiiisoiis who 
iltu tillliMiii, uiiilui Hi( 1 iw ol line si it(‘, iiiis be duoitid 
1111 (1(1 Hu liw ol liiolhcl s( il( ui ol i foieikii iialJwi ' 


-'Uiutu Cliinti 


< 1 1. 1(11 2‘ 
lh( piiitidine tu bi tollin' 
mfia 

I * Vo/iii i tiiiitid S((//i 
' h-amnonJ \ havnioiiit 
mo (1839) 

"■SAll 18 (ISIS) 

I Tu itiilioldiiii, Hi( poH 
whole (llll (>t Hu pulus ■ 
iiui Iiipiitmiiit (Iiituid 

V dnuiti i. turn III 

111 urn m wlucli the 11 


4 SIC 2 ot th( Inw 
(iPtui ol till InKiioi 
(taint tin ilah uL laili t 
tollllWHl 111 tllllll LUsfllll 


Mint 


l'H9) 




ilistilhed ns in iction 
111011 II srilus (It (hi putus It 
(siiii.s ii> (..I i(<..iii 10 I. Ill iiiiisdittiuii 111 th( II iiioidii 0 
.1 oH I dnoitp ilHiniijIi n iiicd not hm luiisditlioii ot both Ihu 
piiliis It IS will (stuldistiid Hill H Still coiul his tin ntt 
tssii> juiisdUtion ol till) lllllllll stilus whiK till pliiiitilL in a 
iiMiliilt ol Hii Stir* ind Ibi Stili is lli(> lucafiiiii ol tin iiiiiilil 
domiiiU (Mil tlioivl' till ktito Ii in no iniisdiclion of the do 
Idiilint siMiust nlio is not i iisidtul 01 a citi/m ot llu Slulo 
and tin im unhid onlj liv (oustiiictne noiitt JLihutan s 
lf/iei(0H, 181 U h 1")7 Uaildotl-v UaiUock 201 U & SOd , 
Dilanou y Dilaiioi/,l 


. t2d) 710 (Cil WS2) 


V L B I 


niuilal nlitus of 
tho othtr piPty was 11 
As and by ono couit 


. .w,.— ,.,. ‘ind Ibik intpipst 
ppimit a Stiitt to Id upon 
. in ertnn rioos even though 

vei within tin juiisdictiou ot tho State 


“Hiery Stitt oi so\Pipi„nfv ban thi light to detiiniinr 
the domestic lelitionn of all peisons having theli domicUon 
within then [sic] tertltoiv and wlieie tin IiUnbind oi wife 
in dnmuilPd within i pnitlcular Stite the couitn ol thit 
SI iti inn tiki jmlndlition nvpi the status, aud loi propci 
cause let oil this lem and disnolvo the iclatlon ’ Copeu v 
Oulfni, 71 S W (2(1) 141, 1 (2 (Mo 1031) 

It the foiegome piincipUs lie applied tu such a bitualinn an 
Uiil now presented a tribal court could eaeicmo jniisdictlon 
to unit i invoice to a tnbil inemhti leniding on the leneivn 
tiou whoso kponee hae abindomd the mailtal domicUo on the 
leneivilion legitdlesn of tho tiibnl uiembei&liip 01 me 01 lesi 
deuce ot Hu othei npoune 

Ktliince need not he pi iced entiielv upon apiduatlon of thene 
geminl piinilplpe of jurisdlcUon, howtvu, lu oidei to gustaln 
the luiisdictiou ot a tribal eouit to divoiee tubal inembein from 
wblti spouses nlBiP a nnmhei of eiseb hare aliendy leeognived 
as saluT mnuiagen and divoiece undpi tribil law between tnbil 
mimbiin ind white ppieoai. Wall v Wtlliamion, 8 Ala 48 , 
Wall V TgiHinfns 11 Ain 820 Itoigaii v MoOhee, 6 Ilinuph 
(Tpnn ) 14 .fohiison v Johiitoii \ A^nirnttiatoi, ,0 Mo 72 77 
Vm life 'i99,£(7Bii'i«0T La Rtviet o, 77 ito ’il2,Om Y Valiot, 
29 0ldd 2S1 116 Pne 981 , 87 L BA (n a ) 786 , 14 B C L 122 
Thi foiigoluR cases doleimhie tint a white peison who cstab 
Hsliid a nsidenee among an Indian tribe in its tPiiltory will be 
eonsldeied nianied to or divoieed fiom a Ulbal membei nccoid 
ing to Uie J iw of the tribe In the le iding c isc ot Cm v IT allei 
uupia, an iduplcd inemhei of the iiibo ulsoieert his white 
on thp leseisalion undei tribal law ind Iho vnlldlfv of this dl 
~"s leeognaed even though the parties had boae 

, — T „ j, — ,Tas 


nndi i BtatP law In all of these e ises flie 1 


n Indian 


rnstoni ihvoice tluou^ sppaiation by nu'ioaf^ consent 01 
ibaiidoninent bv one ol the poities xne piinaplo how(»vei 
would not Ik. iltcctad becaugo an tmilan tribe may now requite 
foimil tiihol eomt ^tion lu »■ u-o of tho oaiUti Indian custom 
ahi Cm eiso wouhl see “To jo so fn is to iccogui/e a tiibu 
dlvoier by n trlbil ns-inbei aiminst n whito peison — 
consent to tbo d r?ice Ilowcvei It is not n« 

.J— - -rbethei such a piinclple would 


at _^is 

i White dionse' 


u who did not 


V be accepted 
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It IS, liowcvd 1 mil 1(1 (il stiti> 1 n\ whi'Ilui s( Ui (omts will 
ii(.o('iii/(> (h(> \ iliclif\ ol siK h tluduos 111 tlio il>s(ii(( (li 11 
IHiili'il (lidsioiis oil Ihis iioiut it is not iHissilili* to sn with iu\ 
(dtiiiiin liow st iti's IK lilv( 1\ to til It such liihil (Indus ni 
lists tint (oiiK' uji in st lU ( (lints So I ii as tin Fi'iUi il (!o\ 
oiiinidit is ((iii((>iii((1 tli(> laliditi (it sinh tlnoitcs is lOiKiddl’ 
'tin din (‘lit Liw lud Oidii Iiii<ulatiiiiis ol the iiidi in Son in*, 
aiiinoMdln tlioaidol in ol the Inliiioi on NoMliihd SI I'llT 
lid tiii/o IIk \ ilidili (it Indi 111 distmu 111 iiii.iRL and (Inoid mil 
Il ni It to the (toMiniiii, intlioiilK s ot laih Inlie to tlilnn whit 
shall Kinslitiite siidi 111 nil is( mil dn oik llusi* ii'siil itions 



Inhul Cii\fum UiDimqi tiiiil Duo 

sliiill liiiu lutlinnti t(i ddiiiiiiiu whitliu Iiirtt— . 

ilij,( 111(1 Indiiii (ustdiu (InoKi tin imiiilHis iit Ihi tiiUi « 

III iiiiiRiii7((l In tbi lutuii is Uwinl niiiiiui^ uid dninu i, 

till Ksiuiiiiin md It It Hbiill Iip so Ktogiiui'd, In ili li iiniui 
wliil Shull iniisntuti sdih iiniiiiJ!i iiicl dnoiti iiid wh(>tliii 
ad Kill III lh( Ciiuit (It tndlin Otliiisis shill lx uquiidl Whin 
VI ddiiniiiud m wiiliiit, iiin kiih shill hi hied with Ihi Couit 
uf Iiidiin Udinscs iini entn with llu Siiiiiiintdiilint In ibnui 
ut till I Lsii Mil mil niid dill lupT with tlu liiiuimssioiiii (il tiidiin 
mills Ihiiiitld Iiiiliins who (hsiiL til buiimi niiiiuil oi 
rtiMiHid 111 th( uislnm iit the tiiln shill (imloim lu thi iiislnm 
III tlu tiihi i> (Il l( iniiiKSI Iiutliiis who issiiini oi iliim i 
UivDiK III Indliiu eustom sliiill not la mtitlisl to urn my until 
tbi V hull iimilih(Hl with thi di t( i iiiiik d (uslinii oL tliiii ti ' 
1101 until thn hint iiioidid ntli diioui it thi iw'iPi olhee 
l'iiiilln„ nil ill ttiiiiiiiilion hi tin aiiliid rouncil on thiai m... . 
teib till i ilidili (il Iiidiiii iiisloni niiiiiiigi mil divoici uhill 
(diittniK to bo iteosuiyed us hniroloio Ci'i I I) 401 , 407 
( 10 «J I ' 


ilv) lulUiiii/i (IdK'is hi ('dints ot Iiidiriii Olleiises ( i miiiUiiiR 
II mill III 1(11 siiii]iiiit iiid iiidKini'iits (III tin issue id iiiteiiiitv " 

'I 111 f ( iislilnlions toi lulus dij, ini/i d iiiidii tin \.( t ol June IS, 
I'tll 1,1 III 1 ill\ iiioMili tiji till (ieiiiselii till ti ill il ((Hint II and 
liihil (Hint ol fteiKial jiiiisdii tioii out doluestii i el it ions 
Gnu Mill no di ii iitiiii iilal iiwiiw ot such lnb.il ulioii is 

iii|iiiii (1 

V lew ot tlii'se tubal riiiistitutions iiioiide Hut ill niiiiiifiies 
shill be III (uiiluimili with st it( 1 iw hciei il tiihos lino 
idopliul siunil oidiihuiKS Roiiiniut, doiiK'stii lel itions “• 


Vitide I SiUion 1 Liiuiiiuatnl 
hull I’llkiiip Ooinniuniii shill hm 
(Mills! Ill whiili shill h suhji'it 
pxiinlid II — * 


I Id leanlit 


llu 


IIlKsIll lllllllins (It IlKIIllHlS if ibi 

till' fuin Cailos Vputhi Tiihi -ipiuoyid 


luiiimiinili 

Si( < V llu Cuiislituliou 
an 17 I'Xli \ Inch jiloiKh s 

Viluh I SKthm MI WoniislK. idotioio — The - 
hull* till pown til iigulate thi ilumestii iiHliiiiis of ii 


IntuK shill ho in iciiiidiiica 
rila UiMi Pun i Miiiiioiii I ml an 


.((i.ni/(il IS laiiil 


II ot Vaiimiji't ami Dk’okos — A ll Indian mui 
— j whetbii iiiusiimmatcd lu aicoidinie with the 
i( acioidtnce with Comiuuuity Otdmancos shall ha 


SECTION 6 TRIBAL CONTROL OF DESCENT AND DISTRIBUTION 


It IS well settled tint .iii luduu tube his I he powoi to pie 
eeiibo the ninunii of descent mid distiihulion ol the piopeity 
ot its mcinbeis, I'l the ibseuce of contiaiv lotisUtum b> Cou 
giess”* Siiih powei may be exouisml thiouRh nnwiitten tiis 
toms and u&agcs," oi thiough wiittou liw^s of the tube This 
powei extends to peisoual piopeily as well as to leal pioiioitv 
By viiiue of tins mthoiity an Incb.in tube mij lestiict the 
debcent of piopeity on the basis ot ludnii blood oi tilbil meni- 
beiship, und innv piovido foi tbo escheat of piopeitv to the 
tilbe wheie thoie .no no leeogni/i d bolls An Iiidiiu tube may, 
if it ho ihoot.es, adopt is its ow'u the laws ol the stale iii which 
It IS silnatod .ind may make such modiflcitions xn these laws as 
it deems suitable to its pecidiii conditions 

The only geneial statutes ot t'oiigioss which lesluct the 
poyyei of xn Iiidxan tube to goxein the descent and distiibiition 
of propel ty of its niembciSi axo section 6 of the Geucial Allotment 
Act,"" which piovides that allotments of land shall descend “ac 
cniding to the laws ol the State oi Teriiloiv whore such land is 
located," the Act of June 23, 1910,'" which piosidcs that the Sec 


“»See Chapter 6 , sec 11 Cbaptei 11 , boo 0 

lei See Beaglebole, Ownetehip A Inbeiitanio In an Indian Tube ( 1936 ), 
20 la L Hev 804 , Hogan, Tnhnl Law of tho American Indian ( 1917 ), 
28 Caee 4 Com 78 S , snd eei authorities cited supra, geo 8 fn 00 
™ Act of Fphiuaiy 8 , 1887 , 24 Stat 888 , 889 , 20 U S C 348 
Tiealles and special al itirtes occasionally Bbpulited that slota laws 
were to apply to descent ol allotments See, for example, Aiticlp 8 
of the Tieoty of Febinaiy 27 . 1867 , with tho Potiawatonues, 10 Stat 031 , 
OSS 

Sec 1 , 80 Stat 800 , 20 U S C 872 


iiHiy ol tile Inteuol shill liaye unieviewablo discietion to de 
liimmc the hens of an Indiui in iiilinj, upon the inheiitaiue 
ot iiidiyidnal lUotmeuts issued iiiidei the aulhoiity of the Gen 
(•lal Alloliuent Law, and section 2 ot the same act, as amended 
by tho Alt Ilf Febiuuy 14, 1914,'“’ which gi\es the Becietaiy of 
the Inteiioi hnil powei to appioie lud duxippioyc ludi.in wills 
dcMsing lestiicted piopeity 

Thebo btatutes abohshed tlie foimei tiibU powei oyei the 
desieiit lud distilbution ot inopeity, with lespert to ulliiUneiits 
ol land made nudei the Qenei.il Allotment Act, ind lendeied 
luliil lules ot testauieiilaiy disiiosition suliject to the authoiity 
ottlie Secietdiy nttlieinteiioi, when the estate nuludi«, lestiicted 
piopeity They do not, howeyei, affect testnmentaiy dtspoBl- 
tion of umcBtiicted piopeity or mtestate succession to poisonal 
piopeity Ol to mteiests in land otbei than illotmouts (e g, 
possessoiy inteiestB In land to which title is rctamed by the 
tube! With lespect to pioperly othoi than allotments of land 
made nndei the Geneial AUotment Act and slmllai special legis- 
lation, the iiilieulanoe laws and ciifatomb ot the Induin lube nia 
still of supieme authoiity'" 


»"87 Stat 078 ate 25 U B C 878 

Ml aooOing V Wathms, 142 Fed 112 (C C A 8 , 1006 ) See Chapter 
•i sec 11 and Chaptei 11 , sec 0 

IS torngumg g(‘ncral analysis is inapplicable to the Five Civilized 
Tribes and Osages, Congicss having cxpiessly piovid(.d that state 
I piobate conits shall have Iniiadiction over the estaUs of allotted In- 
dians of the Five Civilized Tribes leaving restricted heirs (Act of 
Tune 14 , 1018 , e 101 , sec 1 , 10 Stat 600 , 20 U B C 870 ), anil osoi the 
eatatee of Osage Indians (Act of Apiil 18 , 1912 , sec 8 , 87 Stat 80 ) 

I 8 ee Cbaptei 28 , secs 9 , 12 



uo 


Iff! h(<)vr ()l I’MBVIj ^LL^-<.<A I HWMfcNT 


'llll llllluilll\ (>l III Illlll III tlllll III lilt IlMtlPI uC lUlUIl(<lU(C 
!■, ( li iil\ II I tif,iii/i (Mi\ Ihi 1 iiiliil SI in'. Siipiinii ( unit 111 till 
( I'.i 111 /oiks \ \ltihiiii' I mil lull illlll iltnttiil III ('lull 
\I.iiisi Illlll^ Mill Ills 111 ith, till ( llll I -s I llll St '..Ml Mmis, 
limn, till \iiiiiii,u ]i isiti till Illlll III ivil iiii It) M tis, til two 
winti Illlll tin iiliMiiilis oil till issiimiitiiiii til It 111* \\ IS li\ till 
iiisliiin lit ills tlllll till soli iini In till |ii(iiHil\ iiiil iiititliil 
III Ills onii ii„lil )i. ilis|M)si III It Tlllll itln III Is'K, i suniiil 
li isi III III! Sinn 1 md \s is im 11111*11 in Imn nl iiiiiliii i wlidi 
null till (it 1(11(1 lilt TIk Sc( 1(1 It till till Iitldidt IimiK lilt* lit i\ 
lint till (illlll 1 l( is( w IS Ills ilitl I’lii Sun I ii\ (>1 111! Iiiliiiiii 
111 ||J(|\( (I till siMiiiil I(,|S( imisiiilil In l imllt 11 snilll 1(111 (.1 (.’nil 
l(ss S|||>||||| ills lullinil/lll., llll* Ilipins ll III till siinncl li>,isi> 

1 li(i(*i till siiniid ll |S( llll Sidtlais III llll Jliltlini lliltl lilt 
It Utils sstli In III lUsidiil iiiinnK si\ (It SI ( ml lilts nl tin nliltl 
Clint Mnnsi Diiiin iiid Mnnsi lmii.rllu Imiiut 1 « is |» lu t isc 
mils 1 niK I'llishm llmsilK Stuiumt Ctmil w is lititl ssilli 
I lit 11 iiiKslinli Did Miinst' lliliiK llii ^niitlM) ll Hx uislit •» 
IS’)] III iiiiKi I s iliil ll isi ssliiili titillni till Stiltlin nl- tin 
lull I ini not ( mit,ii ss list It nmld tin h* it It 1 iiiiiiil ' If 11 ml ssilli 
lilts ((itoslion, tlinCniiil il/tiuid, ptt (it ij,/ 

llll Dt |i iiliiiiiit nl till Itiliiitit ipiM IIS tti ll i\t issiiiiitd 
Hill, uiinii fill (ll (III nl Mnnsi Dntii, tin tldii in lS7d 
till lillt ill Ills liiul til SI piidt (I In Ins In liis liniis si m*i il 
111(1 lint In Ins 1 Itli sf son niils 
Hill llint'ltlti ( liitl Mniist Until' 1 h lll^, \ iwniiilHi nf ni 
Tlllll It) tlllll* ssliiist liilill III. 1111/ )t inn \s is still ittOs 
iii/id In lilt (lost iiiiiKiit (it tilt ITiiiitd HI ills tlu iif;lit 
nf itili(*i It nil i in Ins I iiid, it tin liim nl liis dt itli \\ is 
(niiliiilltd In flu I isss tisiirps inii tusionis nl tin Inin 
ititl util In t-lii Ins nf till St itp nf Alniiitsnt i tint In ins 
It tlllll nl fill iSmnliit ni tin* Inlniini fl* I 

Tilt ntli* In tin* slii[i nl 1 111(1 111 f null muss, h niiiif In on 
Kiintid In tin* UnituT HI tit's tn Hit* t l<lt*i Chid Mnnsi 
Dims, In thPtudts iTsPlf aiitl h is ms dt st i mltKl u|inii liis 
dnilli, In tlu Iiss , (Usiniiis iiid nstftos ot Hit lube, to 
Ills iltltsl smi uid ‘■tudssni ts chut, Moosi Uiiiis Hit 
\ iiniis(*i 11 issod In the lease oset uted bs (lit* I itrt i 111 I'^H 
tn till* iiliiiititls loi Hie tlllll nl Hut It ise, iiid Ibiii 
lisbts iiiidei that lei'ie innld not ht disisiod In iiis suit 
siHiiieiit lUlion nt tlu lossoi tu of CoiiRiiss 01 ot tlu K' 
iH iitis »* Dt ji 1 1 1 meiits (P ^ ) 

The npiiiitiii of the Siiini mo Coiiit in JoHi‘s \ iUdutn cites a 
Intijf senes of i.ises in fcrlcial and state eonits sslucli likessise 
Qlihnld the saliditv ol tiibil lisss siirt txistoiiis nf iiiheiitaiKo’" 
The uiMiol of the eisps oitod is sniiiraaii/ed 111 the ssoids of i 
Ness Yoik eouit 

tVhiii CiiiiRiiss does uot ail no lassr mils oil in Iiidimi 
ii*sei\atum s.ise the Imhaii luhil lass iiul instnni’* 

The deusitm of the Hiiiiieiui Cmiit 111 Joins s Mtthan is a 
tiMi lefutitioii Ilf the tlipoij Ihal 111 the ihseiiii* of lasv plenais 
IMiwei nsti Indian affiiis lests ssith the Iiitciioi Deiiaitnient 
Tilt* e.i*<o holds not oiils th.it possei osei iiihei Italic e, in the ah 
suite nt coiiRlessioiial U*gibl.itioii, usts ssith the Indian tulle, 
bnt thif rono/fss tisOf tunnot dt^tmh lights uhiih huvi vpsM 
unSn inhiO law and mstoin 

Othei decisions eoiiflira the iiile laid dossil in the .Jfoose Dung 
tase 


17T u s J (IMO) 

>“t/iii/f(I fttntis s f!limilL<i n Minn 100 (1870) Vott t 7»i«», 2 
Diilj (N i ) OT) (ISIS) Hastings v Fainiti 4 N It 300 204 (1800), 
JAf hfittsas Imhani 0 Will 707 (ISflO) 'fTuHpi’man gna r 28 

Pt(I 4S') (C C Iiitl 18^0) Bioun s Sleile 38 Kans 073 (1880), 
Ihcha iluIJi s Thnii} 2Slod '52 (C C Kini 1888) 

" noiMlin V htfitl/ ttl Misl 307, 3-i3 N i Supp 818 (1001) 
x'gtP 30 f, D 1*57 (1S03), mod 20 L D 638 (1000) See Chaplei 
C, stxs 7 b 
’*"811 C)uiptM 10 sit 

TO) 1 , p les 


In lilt I isi ni (illlll s Ciilliiiiiii till (((lilt Ik Id (hit Hit 
s (liilds nt lilt* ssill ot I mt Illlll i (iL Ihi Ws iiidol tiilii ihiiimlid 
iilKiii ils iiiiilniiiiits ssilli till \M Illlll Iisss nt till luht* Tht 
(null didiltd 

'Jhi Usiiidni Iiiduiis hi Inii Iliill 1 1 inns il linm Ohm 
hid idniiltil I ssiilKii imistiliilinii iml lists iiid iiiinii), 
nlliiis lists itlltiiiR In il(''( ml 111(1 Stills Till SI iie ill 
tilt I((ntd iiid an slinssii In liisi* him tnpiul Linin the 
lists nl Ohio intl iilniilid hs Hu \) s iiulut IuIk, ssitli 
u It nil iiinililii limns In idipt Hu ni to Mull lUslnnis and 
iisiais Out III till si iiindiiii itiniis \s is Hut nub hsiiiR 

I Inidii II siiniiltl mill Ml I \( liuhiii; llll i hikliiii ul deu isul 
ilnlilMii 01 1,1 iiidtinhiii II Tlu s iiidnt 1 onni il, svhitli 
IS situ ll tmiis liluiid tn 111 till 111 Its ntlST) sv is 111 

('vttulist ,nid jiithtnl hmls mil hid pussi'i uiidii the 
lists and iisii't. Ill Hu iiilinn In luiisi puMii ol ssills, 
lie , iiid this hods uuiliniiid tn u t, it li*ist tn sniiii* (\ 
lull iflti Hit In lit nl JS'i." ' nmh 1 Hu ui< lini 

St nuts, lilt (null Iiiiisl sill I'lU'tl In till ssi*!! ( st ihhshi*d 
lists (Usiniiis md iisi.i s nl Hu Ws mdnt lulu n) Iiulims 
III 11 spilt In till disimsilmii nt pinpuls lit dc-tinl ilul 
Still iPp imri Illllti I 

III Hu* i ise 111 O'Jiiiiii s lliii/lni il s\ is held Hi it i pi unlilt 
III e)((liiui]l iniild lint luost*! ssitliimt posiHse pinni that iiiiilti 
liilul tuslom ho ss Is Iissiiil hi 11 tn tin iiinpiits 111 iiutslmn 
Tu The ibsiiue ni siii h pinnt it ss is hi hi Hi it tilli tu flu* I md 
isOieited tn thi tiihi md Hut tlu* tiihc imi,lit disposi oi Iho 

lllUl IS It sits itt 

Tiihil lulnnnuis ni Hu ioriiI ilinii ni disiiiit and disli ibiitinii 
Is io(n«in/ed m the < tsi ni Mimdiii s Suit 11 and 111 Hu lase 
nl Piiftiisim V Ciiiiiiiil ot Si nun '\iitiwi ' ' 

In the tas< of Y-Ta Tuh^^ nh ^ Itibwh'- the pliiiilitl a 
moduitjt man imptisniietl hs the fedci il liidi.iii .iRont lufl comity 
shiiill fill pi.uluniR iiudiune ssiHmut i liiiiisi, hinnght an 
utinii ot false iminisniimciit iijiiiisl Hu sc oilit i.ils, and died 
dinlii); the coiiise ni Hie pioteodmts The couit hold thil the 
ution iiiiBhl bo innlmued, not h\ lu idmimsti iloi ot the 
rl(*cedeut’s estate iispomtul 111 uinid.iiico nith slats Insv, but 
hs the hens ol thi ditedtiil hs Indian custom' The couit 
diclued, yu) Shu as, J 

II It sseic hue Hut, upon the dc itli of a tiibil Indian, 

Ills piopeity, leil md iieisonil, bei um* siibiert to the 
laws 111 thu stntP ain't ting the mode ot distiihutiou ut 
cstites lit dcutlinls, it is ippaient that uumuliable ton 
fusion ssould hi c,iusi't] tliucby m the iltiiis of the 
Indlnns ' ' * (P 202 ) 

111 a tise" iiiyolsang the light ot in illegitimitc child to 
inheixt piopeity, Hie authoiitj of the tube to piss upon the 
stilus ot illegitunateij was iccogiii/cd in tlie following teims 
The Ci<*ek Coimeil, ui the e\.(*icise of it*) lassfnl tnuction 
i ol li.til siif goveinineut, saw ht to liiiut the legil lights 

ol an illegunale ehild to th it of <3haiing in the estate of 
Ins piitUise fathei, and not to coiifei upon such child 


“10 Firt CIS No 1714 (C C Kin 1S711 Vccoid (tooiJiiig v 
Watkins 142 Fed 112 (C C A 8 lOOS) 

“40 Knn 1 30 Pat 43S (1891) 

“141 Msc 207 203 N Y finpp 818 (n-.!) discnsstd in Noti 
(10 13) ‘INI r t Q Hav 408 
>"241 N 1 488 1B7N X 781 (1927) 
i«10D Fed 2B7 (C C N D Iostb 1000) 

“Compare, liowcver, the decision of the hupiinu Ckmit of New 
Mesdto m TiuJIllg v Pi moo 12 N M 887 78 P 2d 14B (1988), hold 
ing that an sduiinutiatoi ot i Pueblo Indian appointed by a stste 
coiul was empovreied to aue nndoi a stale wiongtul death statute 
The bolndoi foi the Inteiloi Dipaitraent and the Special Atloiney 
foi the Pueblo Indisns supiioiled the positinn which tin Supieme Couit 
of New Mexico fim)ls adopli d on the grunud that the action seas not 
on action ovci which tho tubal oonits would have anrisdiction, but 
was entirely a ciealuie of slati lesislation opeiating on eventa that 
oecnixid outside ot anj resuyition Memo 80I I D, Septembei 21 
1917 

Oklahoma Lana Co v Thoinna 84 Okla 68t, 127 Pac 8 (1912) 


10 And see Dembltz land Titles (189B), 
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,,(1111 ilh llu si 1 1 ns (il I (hiid liniii in I.nxlnl iMdlnik 
(!• in’ 

[n tlK ( is( (If J)„li \ ‘it IS h(l(l tint i shikikiIi nl 

tlu Still (if N(\\ "imk li IS 11(1 iK.wti 111 1,] lilt II 111 Is 111 Iiliiiiiiis 

II ifiiin 111 iiiiiliiil (hr (lisiiiisitiiiii lit iiiisoiiil iiioiHiU hi liiiit,iiu 

III I (hii isiil iii(<iiiliii 111 Dll Ml 11(1 1 liihi Till (mill (Itiliiiil 

I III! Ill 111! (1)111111111 Dill Dll inn ill iiiipiiU Ilf llu 
Sinn 1 iiidiiiis IS lint \mDiiii Dk )iii isilii linn <il inn li\\s 
insiii'i Inn, .idiiniiisfi itiiiii indlhil Du Iciliisnt idiiiiii 
isli Diim ,,1 mil (1 In Dil sniiiii, Ui to Du )iliiiitill iii'miiiI 
I nil Dsn (it Dll (i|iini(iii Dili tin disti dnitimi nt null in 
liiijjiciU Kiiiidiiijs til thill tiislnnis pissis i ctood titli 
Mhuh (iiii (Oiiils will lint ihstnih iiul Dmldnu thil tin 
(kit 11(1 ml his 1 k'lod titli 1(1 till lioisi ill iinostioii mil 
iiiiist hi\( jndyuiiit on llu. s)ich.ii 1 iiidirl fPp M2 
Ml ) 

In TJiiiti il Khift \ \ ChaiJis' llu ilistiihiitimi ol; k il mil jh.i 
siiinl iiiiijuili (it llu (liii'diiil lhimit,h tho liniinnis i usiom 1 1 
Dll' ‘ ill 1(1 ti'isl IS iiriiRiii/i'd IS I imtiulhiiit ill iiKhls nl 
mill 111 iiu'c 

In Dll ( ls( (if \ C()X< Du Sii|)iriiu> Cnnit held Dill 

li'lUis ol ndniiinsinliiiii issiud lu i (’ht>ioV.(H> (imit win on 
Dtlid In KtiRmliiiii 111 niothi 1 jiuisclii tioii, on the Riniiiiil that 
the ititiis (it in Iiiili.iii tiiht. wis 111 fitl siinilii to tint of a 
leiknl II niton 

111 (liL (1st ol Ifit/id I Ziurhii thi (omi moRuiml (hi 
t iliiliti nl tiihal (iistoui in tlt'loi mining the (h'siml ot leil mil 
lii'isoiul iiioiuits iiid indii itod tint the tiihil mstoni (.t Du 
Pin'illii)) Iniid iiioscnlied dilleiont lulos nt doseiit toi roil md 
fill jieisomliuopiitj 

Till iiiiilii ilnlili 111 tiibil liw in inalttis himiImiir ditn 
uiiii.itjoii of beiis''" IS letORiii/td m the Inw uid Oidei Kigu 
Idtions of tlio luDiiu Seitiie”‘ Those ii^gulitioiis piUMde that 
V, lien aiir uiombci at a tiilw diis, 

lOcninf? inoiieity otliei than an allotment oi othei tiuit 
piopeitj subject to the jniisdioiioii of the United Stntes, 
in\ uiLUibci cl.umiiiff to he in lieu nl (he dooedent lui} 
biniR i suit lu the Coiut of ludiin Ollenses lo h.iie the 
Couit diteiniuie the hens of tho decedent and to duide 
.unong the heus such piopeitv of the decedent” 

In bucli suits, the leRulafaoiis pioiide 

111 tho (leteinimntion of hciis the Ooxiit shill .ipph the 
cu^itom of the tube is lo inheutancc if such custom is 
pKjied Otlieiwme the Conit shall ippli State Itw in 
di’tiding whfil lelxtnes of the decedent me entitled to 
be his heina”' 

A special pioiiuou coieis the situation white the slitntmi 
jinisdiilinu of the Dcpii tment itt iihcs to pait of an estate that 
IS otheiwise subject to tub il jniisdiolinn 

"SVheie the estiie of the decedent includes iny mleiest 
m lestiicted allotted lands oi otliei piopettv hold in tinst 
by the Umtecl States ovei which the E\aimnei of Inhei- 
itancc would hme jinisdiction, the Conit of Indian 


ir Accoid Butlers TViIioii, vl OWa 220 IBS Pic R28 (lOlIl 
'■“a Bnih (N T ) bSO (1848) 

1 1 2S F Supp 340 (D C W D N A 1088) , attoid OioiOt V Pifiot, 
148 N T Snpp 210 (1014) 

>"18 How 100 (18BC) SeeOiaptei 14 bol 3 
>"173 led 216 (C C W D Wish 1900) 

’* Reengnition of tiibil inks ot de&cint is I mind in such special 
legiBlatioii as the Act of Felnuan 19 1873 18 St it S80 dealinR with 
leases ot Sinccu lands and the Ait ot March 1, 1001, 81 but 801, 
dealing with Cieok allotments 

To the effect that inheiitonco of a house on tiihnl land is gosiincd 
by ti ibnl lathei tlian slnti law see Memo Bol I 13 , November 18, 3988 
>"> 20 C F E 101 81-161 i2 

>R-Law and Ordei Begulntlona, appioved Noiombii 27, 198B, c 3, sec 
3, 23 C F H 101 31 
'•"Ibid 


[ dill lists ill 11 disliihiili (Hill sill h iiiiiiii'iU is does not 

I (null iiiidii tlu iiiiisdiitioii 111 III! Esaiiiiiiei nt Iiihei- 

il iiui Did til (It liiniiiul 11)11 lit hill"- l)> (he (<iint lu n 
hi iiiiiwdi (in i]i|ii il ,111(1 tlu juilRiiii lit of tho limit 
iiiiHlilu d OI Ml isid( 111 Dll s 11(1 JDviiuiiiei (it Intioi it inC( , 

I With the i|i|iiiii il III Die Siiiiiaii ot tin Iiiliiioi, li law 

iiiil jiisliK so iiqiiiH * ‘ 

'llu 1 iw nut Oidii JiiRiil itiiins ol the liuliiii Sinici tiullui 
I inoiidi Dill ( (Mills III liidiiii OtIiiiM's shill Iiiii jittisdu lion to 
pi oh III w Ills 111. till) il liidi ins 

(lisxiosiiiR mill 111 piopiiU ollui than an aDuliiioiit ni 
otht'i (iiisl piniioiti siih|(*i I to Dll iiinsdutioii ot the 
United Stales” 

3 1 ill il (list 0111 I iKORlii/dl 111 llu pliil Isioll 

It (lie Coiiil (litdimiiis (ho will lo 1 k> lalulli ('vctiiled 
It >"11,111 01(1(1 till piDiHlti disinliid in tho will to lu 
Riitii to Dll' iiiis(iii>- iiiimid in Ilii will in lo thin hens, 
lint no distiiliiil 1(111 lit piopitli shall hi mull in iinlition 
ot i iiiiiii I tiiliil (iistoiii whuli usliKts lilt jiimlefie 
of tiibil nunihds In UisliDiiili pioiitili In will' ' 

Xiidi III SiiiiK ut,iiliDons (OMMiiir Ihi di Uiiiiiii Dion of lions 
111(1 ipintiMl lit wills” pioiido Dill tho itliiili iiC iMimiiiis 
ot inlidil into 111 i ISIS 111 must ito sUdissiiin sh ill iiol cUeiid 
to iindllolted ii si nations’'' 

Tijbil loiiHtitiifioiis 1,111(1 ill) pioMili that lilt giDLinnig hwlj 
of the liibi sh ill h i\t powci — 

to iigulite Dll' inlieiit.iiiu oJ it il mil iieisoiial pioiioily, 
uthii than itlolted liiiils, within tlu Tiiiitoij oi the 
Uommumt) ' " 

Alxpu il tninl inlu lit IIUI liw uloiilidh) llu (lila lliMi I’liui- 
Miiuopi Indiiii Comiuuinl) on Jiiiit 3, IDili, is sot Inith in the 
tootnoti- Ik low ' " 


“‘rtirf 

>• 23 C F R 101 82 
>'•21 C' P R lbl42 
>• AppiuMd hj biiKtir 


It tbi InUiioi Mij >1 lOr) 23 C F R 


JB < F Iv 81 13 81 21 

>'• Cunstitutiuii nl the hint Belknap Indian Cominnnity of the Foit 
hilknip Risen ituiu Mont appiOMij Deiimbii 11, 1983, Ail V, 
Set l(m) 

n» Sre B Appimat ot WiHs — ^Wlicn inv nitmbtr ot the liilie dits 
U DiUK a ">'1 diapiismn onlj of piopcrlj othci than in allot- 
niint 01 othei tinat piopeiU i>ub]ict tii tbi juijsdiitiun mo 
rmtid Sinks thi Lomt shall at — ■ 

ol ih( tribe uamid in thi will o. 

d(t( inline the villdit) of the will aftu Riving notice anu luii 
opporlunitv to appeii m couit to ill pGibons who might b( 
hdisot the decGcfent A will sIiUl be deemed to be valid It the 
(kiedint hid a snm mind and understood whit be was doing 
when he niadi thi will and wna not subjeit to uiy nndue 
uiflupnu ot auT kind finm another peison ind it the will 
n IS made in wiitlne and aiiinid b} the dicedent In the picsiuce 
of two wltiiasBBB who also sigiud the will It the Couit detei 
mine" the will to be validlv laicuted it shall oiiki thi piop 
eit\ descrlhcd in the will in be givi n to the peisons named in 
the will 01 to then heirs If Lhev aie deid 
Sic 7 Jhtrimination of lit O'! — I’loiieity of luemlicia of the Com 
mumtv othei than illotted Iinda If not diaposiol of by will 
sbillbc inbeuted accmdmg to tho lollowing lulcs 

1 The Just debts and funii il capensia of the (Icieflstd shall 

bi paid bcfoic the hens take anv piopiUv 

2 If the deceased leaves a suivUing spouoe all the piopert) 

^Blljio to tbi auiTiving spouat, who hhall malce auch 

8 If t^e* deceaa^ l^vca cb listen ot giandchildren but no 
spouse all the piopiitv shall go to thim 

4 If the dPteaaed leaves no spouse noi deaecndimte, aU the 
piopeity shall go to his or hei paienls If either or both 

B In <«} othei case the neatest lel itives shaU bihoiit 
Wboie theio is moie than one hiir all the bins iball meet and 
agiei among themsi'lvcs upon the division ot the piopeity 
It no ntroimtiil c<in be lenched among ill the inteiegtedi dhUk a 
any party mav upon depositing a fco ol five dolkiis m the Commu 
nibr Couit iigufie the Conil to pass on thi dishibution of the 

When the Interested paities nyie imong tliOmselMs on the flia 
position of the estate, thei shall file a icpoit of such dlstribulion 
fntb the Conunumty Conit 
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Tllli Si OPE 01 TRlBVli ^.BLl>-OO^EUN]MENT 


SECTION 7 THE TAXING POWER OP AN INDIAN TRIBE 


Otu' cil tho iioMc'is (>s^( iiti.il to till 111 mill 11 mil iit iiii nm 
('iiiiiiciit is till' imiMi 1(1 liw li-i-ts 'lh.it tins iioiMi IS .111 in 
llCUllt Itllllmtl ill tlllul soMlllfellO Mhlfll ((lllllllllls nilliss 
nillidi mil 01 liniiOrl In In ih oi In nt ol Cniiiji i ss ' ‘ is i 
pidlKisitioii Mliuli Ins innii Iiiin snnissliilli ilispnliil 
A 1 iiidiii Ilk 111 tins iii'ltl IS tilt cist tij Biotf) 1 
Iho (ink ^ Uloii, (lilt (it tin* Fiit Cinli/til 'liiliis, li id muuistid 
.1 t,i\ (11 li((iist> Xis^ iijidli .111 iidsoiis not (ili/tiis oL till (’ittk 
Nitidii, who li.itlctl witliiii lilt lioitltis (it tli.il iitilinii 'llio In 
liiioi D(>ii iilmtiit sought lilt irUitt of Hit Attoimn Gtuii.il 
.is to (he kttiilid (it (Ills ti\. .iiitl n is .idiistd tliil Hit ( i\ n.is 
hul 111(1 tli.it tho liit( 11(11 1 )( ji 11 tint lit MIS iiiKlti 111 iniiilKil 
iliiti to issist 111 Its tiildit fluent ' ' 'riit 1 t'lipoii (lit lutnioi I»i 
iniliiKiil iiKitiiiilKitetl iiiinoiiii it( ittnl itioiis to issist tin (nlit 
ill m.ikiiig t(ill( ( (ions «i iKtiisi Uita Till pi iiiilitts in llii else 
ol Hiisfit 1 ViKihl Mt'it tilde IS (lonnt hiisiiiL'ss on loM'ii sil( 

M itliiii (lit lioiind.iiit s of lilt ('ictk Nilioii, Mill) sonisht to t’li 
10111 iiflltti't ot lilt Clock Nilion <ind ot tht fntoiioi IX'p ii tiueid 
tidin (losiiiK iloMii Hull Inisiutss .iiid onstnig Hitm Joi nonpn 
lilt lit of t.iiis On doniuiioi the pl.iintills hill mis disimsscd 
bi tho tu.ll rouil 'I’lii' duisitiii ot the tml tomt w is nlhnmd 
In the Conit of Viipo.ils ot the IntUiii Tciiiton .i«.iin In the 
Ciuint (’ouit of Viiiitiils fdi tho IjiKhth CiitiiK ' ind JniilU 
liv Ihf Uuitod Sl.iles atnnouic Coint"" Tht IcMiui'd tiinuioii 
of Jnrtgo S.inhoiii m the Ciitmt Omut of Vpik'ilj illuniiiidlts 
the eutiie ^nbjott 

Tin .uithoiity of the Citek N.iliou to pitsciibe the tcinis 
upon Mhith noutiti7ons umj tiansact husiinss Mithin its 
hoidcis did not hue its oiicui in <ut ot Otmticss, lic.iti, 
Ol agioeunnt of tho United Stiles It mis oiu* ol the 
inheiLut lud oswntiil dttiibutos of its ongiuil so\ei 
tigiify It M.ts a uUm.il UKht ot tint ixoplr iiuhsiions 
.iblo tn Its .mlonoun at. a chstiuet tube in u.ition, nid it 
must icinam in attiibnte of its goiciumoiil until hi tin 
agioemeui of tlio nation itselt oi in the suiieiioi imwoi 
of the leimblic it is t.iktii fuiin it Atiihei (he authoiiti 


Id No tuiitj pto-vlsions or hp< cial atatutOB deiling with lilbal lata 
tion hue been found But tf Act ot Aohiisl 2 1M2 ?3 Stat 181 
eniponeiuig Onngii»is to tix edtaln tillioid rights at mm lot the 
binrfll ol tiilinl gi mtoia 

1- in Pod 917 (f CAS llOt) ipp dism 20111 S 0‘>') 
in * * * th legal right to i)Uicla<i(< 1 md wilhui on Indbiii iiiiUon 

enos to tbo pui(lii<Ki no right of txi'niptloa from Ibo laws of 
well nation noi does it autboiire him lo do act In VKiln 
tion ot the tientips luth sinli nation Thise laws rniimini; 
a peimlt to lesirte oi laiiv on husincts tu tht Tndiiin counlu 
PTiHlid long hitorc and at thi time this ict was passed And 
It am oiitsidpi saw piopei to pmehaw n town lot undii this 
iKt ot fongiess he did so with full knowlodet Ihit he could 
oeciipi it fni lesidenci Oi biisme,s onlj In peimission trom the 

Tb( (irattes iind liws ot th( Uniled Stsles make all pexsons With 
a f(M specified (sceptloiis who tie not citizens of sn Induin 
nation or inemheis ol an Indian lube and an fotintl Within 
in Indian nation withont poimissinn mltodeis thcie ind 
tenniri theli iiinovnl by thi Dnifeil States This closes Ihe 
whole miUei ibsolnteh tseludes ill hut tliecvtipted elassts 
and tallv aulhoilri'a thtse nations to alisolntoh cxtlnde mil 
sidiis 01 to peimit th’lr nsidener oi busme s upon such trims 
I) impose and it must he horm in mind that 

sd States Have ns such no * 

than they have tn nnv foien: 

...n Inw'nlU be thtib at all onh hr Indiiii pi ._ 

that tl (li luht to he ot iimnin oi cany on business then de 
pends solclj upon whothpi thoi have snob pci mis ion 
As to the powei 01 diits of yoiii Deputment In the piemiscs there 
tan liiirtly be a doubt Dndei the treilies of the United Stales 
with thts(> Indian nnlions this Qiyiinment Is ondci the most 
solemn obligation and foi winch It his ipcelretl ample con 


othei matters cont lining the Indians and then nffaiis, baa long 


n flevolMd upon tho Uepiitment of tho 


Ticspiissi is on Indian lands 2i Op V G 214 217-218 (ISOO) 
lUjjKsre, I Wtivtif 82 S W 816 (1001) 

>‘•181 Ted 947 (C CAS, 190B) 

>"202 II S 989 (190b) 1 app diein without opinion 


11(11 tht iniMtu Ilf (111 Oniliil Still's to lictiist' its illi/ills 
to fi Kit' 111 (lit Cittk N.itidii Mirli (11 nithoiil Hu (oiisoiit 
lit Hill tiihi', IS in issiu 111 this ( ist«, iHi iiisi' the eoiii 
pi un tills Imit' iio snili Iiti'iist s Tho pltii in poMti .iiul 
liMliil luthmiU 111 tht got 1 1 111111 lit of lilt limit (1 SI itos 
In litiiisi h\ tit itt, ol lit lit (iL Coiigitss to 1 iko tioin 
(lit Cutk Njlloll ( t( M 1 1'stU,!' (It its (lllglll ll 01 UlllllKsl 

gini iiiiiii'iii il luHioiiit .111(1 tiotti'i lint lit ulimttotl, .iiid 
1(11 till lull iiosts of this ditisioii 110 licit toiitt'tlt'il Tho 
flit It II.I1II iKMithtliss th.it tttn iiugiiiil iHiiImtP 
Ilf tilt goMiimii lit of Hu ( iiok N.ifioii still exists nit lit 
Mlinh Ins mil lain (Itstnnirt oi limitctl In itt of Con 
cuss ol In till loiiUifIs oi tho Ciofk tiiht itsoU 

Oiuiiiilh III tilth lie iidoiit tiihc Hit' siiiioiioi pown of 
Hit uimhlio cult loilntod this Indnn peoplo to n “do 
luislit diimidiiit iiition" (Chiiolcc N/ilW)i a S'fiHf of 
Omioiii ~i Pit 1-211 H Tj 15(1 29) tel leit il ,i ilistiiul 
jiolilit il t'Ulilt tlothed Mith iiuplp .iiithoiilt to ginein 
its iiihiliit lilts Hid to uiiiiiet' its doiiieslir .ill ms thioiigli 
ollireis of its oMii sikctioii who nndoi i ('oiistitutiim 
inoflolid till 1 lint or the Uinted Sl.ttos exoirised Irgislfi 
(no txe'tutno nul iiiditi.il Innelions villmi its tom 
toiiil ini isdit tion tin moil th.iu hill a tonliin Tho 
gin ol ntiioiil 1) iniisdifhon of this iiifioii m.is noilhti (oii 
ditioneil tioi limiti'tl by tho oiigmil title by octnimney lo 
(ho lands miHiiii i(s teiiitoii ' * Founflotl iii i(s 

oiittm.il iiatioii.il soioioigiity, <iiid socmid hv those 
tie Hus, the goK'iimieiilnl anthonty of tho Cieik Nation, 
siihit'ct i 1 m US to the sniituoi jioMoi of the lopublu, 
u'lnninod innctu illy niiimiuiiod nnlil the 10.11 ISS*) 
BtiMeen the v< us 1888 tncl 1101 the Uiiilod St.itos by 
vaiioiis ads <*i Congiess depiived this tube of all its 
jutUcinl iioivoi, .uid cm tilled its iiiniimiiK .uilhoiity 
until Its poMOis of goveiiuncut have become the mcie 
shulows ol then toimei solves Noi ei Hieloss its anthoi 
Jly to fix Hic leiuis upon lyliich noufiti/eiis might <011- 
thirt busintss within its tctiitoiiil honudanes guiiaiitiod 
by rho ti cities of 18(2, 1850, luU ia(>C>, and sustained 
by lepeatod decisions of Hie oonits and oiiliiioiis ot the 
Vltmiiois Genoi il of the United States, leniained uudis 
tnrhod 

' ' It IS said that the sale ot those lots and 

tho iiHOipoi.ition ot citips and towns upon (ho sites 
111 whitli the lots aie found anthonoed bv .ut of Oongicss 
to coiled taxes foi nimiicipal puiposts segiegatt'd tho 
town si(cs and tin lots sold fiom the teiiitoiv ot the 
Clock N.itnm, aiid depuied it ot goieiiimpnt.il puisdit 
liou 0101 this (uopeitv and oyci its tictupiiifs But the 
luiisdution to goic'iii the inh ihit.iuts of a tountii is 
not coiiditioiied 01 hmitod hi tho title to lh(> kind whidi 
they otoii]iv lu it 01 hv the oxistoiiie of munnipilitiPs 
llioioin cadowocl with powei to collect tixcs Coi dti pui 
jioses, .ind t« Pind ind eiitoite municipal oidinaiices 
NciHiei tho Umtod States, noi ,i state, noi any otlioi 
soieieigntv loses Hie powei to goieiu the people Milliin 
Us hoideis bv the oxisfonco of towns and iitits thoicin 
endowed with the usual poweis of miiuiciiwhties, uoi by 
the oM 1101 ship ntn occiipaiioy ot tho land within its 
toiiitoiml luiisdulion by citi/ens 01 fmeignois (Pp 
050-052 ) 

The else of Buste} i Wnght dealt with what may he called 
t license 01 piivUcge tix, lint the punciples theteiii alhiincd are 
pira.illi ipphc iblo to a t.ix on piopoid' Such a t ix was upheld 
in l/oi 1 y ZTifi hcoik * This case denll with a tax loi led by the 
Chick I saw Nil ion on cattle owned by noncitireiis ot that nation 
and glazed on piii.itt kind within the national boundaiios The 
opinion of the United States. Couit of Appc'als foi the Distucl 
of Cohiinina dcclaies 

A goieinmeut of the kind necossaiily has the powoi to 
maintain its existence and eltectiienes& lliiough the exei- 
cise of the usual powei of taxation upon all pioiieity 
withui Its limits, save as may be lestiiotod by its 01 game 
law Anj lestuction in the 01 game law in inspect of this 
01 dm II y pouei of taxation, and the piopeitj subject 


>"21 App n C 686 (1008), Bff'a 194 U S JS4 (1004) 
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Uii'xli) r)ii^]j( t(),ii)])tii l)j e\i)ii <hs yiousKiii <11 jiti<ss,m 

iiiiplu iIkui liuiiKlTni ttis\ fnOiiiiHi 1 1 Him J(ii J72 
Tiillmll \ i^iUn Iloii Co 1 {'l TT S 4 !S US WIipip tlio 
u'sludioii 11)011 (Lis c'\(>i(isc <)1 iiowti I)\ i ii<ogm/i(l 
^oK'iiiim lit, IS (l.uund uiiiL'i the sliimlilioiis III i tii.itA 
\Mfh inotliii, ILl ioiiiiti be diiu'udeiit uiion Ihi 

litid oi iiul It would '■cun till! ils pmsIliui ousbl to 
ililK-'ii bi^did 1 11 .isomblp doubt ^^edlSfo^^l no smb 
Ksluilion 111 till ilinsf or Ai title 7 ol Hit Tiiih iit 
1ST) wbicb (xceiils wbiti' iiiisoiis Jiom the Hiosmlion 
Ibeii'iii oJ the miiestiKlca Uftbl ol sell Roxeiiiiutnl b\ 
(lie f’hitb IS iw A' 1(1011 iiid Its lull iniisdiotKiii iivei iii i 
sons iiid 111 01)11 h within its limits The conditions ol 
tint i\( iitioii ni.i\ h( Inlh met wilbimt Roiiig to the 
cxlH'iiit ol siMiig tint it wMs list) intended to iniwdit 
till ('\d(is(' ol till iiowd to toiisoni to Ihi' ditn 111 non 
dli/ins 01 tin li\i(ion ol iiiojioili )c In illy within thi' 
liniils ol Unit eimuinient ind piiiomur Ils bpiii Ills'’ 
tP "I'H ) 

'the iiowd to I i\ dois not (Uiund iiixm (hi (lowii In iiniOM 
111(1 Ins hipii n|ili(l(l when Ihcip w is no iiowii in llu tiibi (o 
iiinoip till' li\|i,Md tiom till tiihil iniisiliiliiin”" Whiie, 
liowiMi (lie tiiliv do( s li IM iiowPi 111 iiniine n iiiisiiii lioiii 
its iniisdiition, It 11111 iiniiiisp i ondiliiins upon hi icm.umiig 
williin liihii Idiiton imlniliin, the (oiidilioii ol piuim lupiisp 
Id's An oinnion ol llu' Altonip\ Genet il diled StiilPiiilMi 17 
IMOO, (inoli'd with iiuiioi il in troiin \ JJiU luinh,''* doilius 
‘ UiidLi (ho tieatics with (he Fno (’imIi/uiI Tubes ol 
Iiiduiis, no piisoii not i citi/eii m inoiiibei ol i (iibe, oi 
InlojigiiiB ( 1 llip I MiJiiilcd el issps, laii lip liwliilli williiii 
tlip liiiiils ol llK toniiln oiuipnd by (liesi inlits wilhoni 
(lull iiPiiiiissioii, iiid tliPi li ivi the light In iniiiost Iht 
(eiins uiioii wliiili Stull iiei mission will hi gtinipil' 
(P I'll ) 

It Is thoulou iminiiiil, in tualving the scoik> ol tuliil (<i\iiig 
jiowds to imiitiio hmv Cii nii Iiidiiii lube is tmpoweitd to 
idiioui iKiiiniciiiIieis liiini i(s iisen tlioii This ((uestiim is (ho 
moie imiKiit ml lot! it hei uiso sliLiiles lutboii/iiis (he Com 
nussiouei ol Iiidi iii AIliiis to leinou “uiidesii.ibh'” poisons 
ri 1)111 Indiiii I (mill u weie lepealid .it the mgiuR ot Ihopitscnt 
idniimsli ition, in the niloiesis ol cml libeiti "" Uceniise of 
its iPcnUii jni]sdKtum<il st.ilns m Iiidiaii lesui ilion is some 
(lilies inlesidl wilh white iiminnls oi siinjik liisi),isseis, mil 
(lit iiiolili'iii of whil elldliK liRil .iition t.in lit ( iktii hi i 
(iihp (0 uinoic Stull pel sons lioni its iispi v.ition is <i seiious one 
The law is to llie (lowei o£ a (iihe to oMliide iioimumbeis 
lioiii its tciiiloiv is cleiih staled in a senes ol aiilhoutie'i 
ininiiiig Iiaclv to (he eailiest dais ot the tteimblit AVc hud in 
the hist loliiiui ol (lie Opinions ot (he Attoimw Geiioi.il the 
following .iiiswei In a question imsed by (he Seeiel uv of Wai 

“’Otliii intlioiitiis supppilini; tlip iiriwei of nu Tiidlnii tiilx to lew 
latoi 01 hopiisi' fp( s an Oiabiiof' i llutlOin 64 Fid iiO (C C A 8 
1801) Uunivv WiKIlil 3 1ml T 243 64 & W 807 ilIdl06Fiil 1(101 
(C CAS 10(10) , 18 On A O 14 18 (1884) , 23 Op A O 211 210, 220 

(1000) , i6id I) 028 (1001) 

'"hi/i/f) 1 WngJil, siipifl 
“•104 U S 18 1 (1101) 

*" Vet of May 21, 1014, 4S hlat 787, ippiallng 2'. U S C 220 ct si® 


Is III the iiiflit ol Ihi tSeiiei i A ilioii (o iviliiiU (li'spassi is lioul 
Its lauds 

Mo hiiie IS a (iilic* esists mil iPiiiiins in iHissessioii of 
i(s Iiiids, i|s lille and possession .lie soieienin and oscln- 
sno .111(1 theip exists no iiithonli to uihi upon llieii 
lands, lui iiiy pinixisi wh.itoiei without then ion sent 
O’iie pitsfiii stile 1)1 the law on the (lowci to ii'iiioii non 
nuinheis is (hns sumiu.n i/ed in the SohciLoi s (ipiinou ot ()i loliei 
21, T) 14, on row i is ol liidi in Ti ibes” 

(liei tiibil Iniuls, the liiho h is the lights ol i liiid- 
(iwiiei IS w.cll <is the iiglils ol a lot il goieiiiment ilounii- 
1011 as well IS soineisnli Bill niti ill llio 1 iiids ol llu 
lescii ilioii wlielhei iiwouil In the lube In uiombiis 
llidcol III In ontsideis thi lube li is tin sm ci cigii powci 
ol detei nulling flu <(iii(Iiti(iiis npoii W'hiili ixiisoris sh.ill 
lie peiuiilteil In tiilti ils doiniiii, to iisidc llieiiiii, <ind 
lo do business piiniileil imh siuh ik Uimin.it ion is loii- 
sistdit witu apphe ililp Fedeial l.iw's mil ilops not lutiniRe 
iny listed iiglits of iieisoiis now iiKiiiniiii; icsin ilion 
liiids imdei Iiwtnl .iiitlioiili 

Till iMiwei III til liidim lulu to k\\ I i\ts upon its own mem 
lieis .iiKl ilium iioiiiiKiiilxis (liinig business within tin inspii i 
linns his bieii ilmimu in iniin tubal urn titulioiis ippioMd 
nudd (111 Will I Id lUm aid Ad is has the powci to leniine 
noiuui inliei s lioni Imd omi wluih the lulu exiuisis jnusdu 
lion 'Ibe lollin mg ilnises iii iMiii.il st iluiients of these 
tiibil powoi , 

(II) To li\i ti\is npiin niiinlieis of Iho tube and lo 
uqniie the pitloiiu luii ol icsoii ilion 1 iboi in hen 
tlKieot, mdioliM tiMsO) liiuisi tei , snbiid to itucw’ 
h\ the Scud 111 ol tiu Inldiiii u])on niinimmlu i s donm 
hiisiiiiss within (hi iisiu.ilioii 

(i) 'loiMludi 1 loin (hi ustiidiil l.imls of the lescii i- 
lioii |Misoiis not leg III) dililled to lesnli llieiciii, niidei 
uiilinuues winih sliill h snbicit to leiiew h> (ht Hucio 
I uv ol the Intel 101 

Uiicki such (iioMsioiis, liibul lax ouliii.mi et. imposuig poll 
taxes, Mhiili uid olliei litense taxes on niembeis of the liihe, 
md peiiiiil uid liicnsc t.i'es on iioiimeiiilieis oocnpinig tubal 
piopoili b.iM bull held i.ilid by the Iiitciiui Deiuilment 
Viid IS the p 11 meni of ,i t i\ oi Iici nsg ti c m ii be in.ule a tomli 
turn III uitn npim liilnl land, il mav also bo mule ii coudilion 
to (he gi m( o( o(h(i (ii ivih go s, such is (lu .iiiiuisition of a 
(iiliil k<ibe"“ 

It his ludi hdd (h<i( (he Filth VnieiidiiKiil doei not lesliict 
tubal (axadon ol luhil menibeis,"’’ bill (iihal lonslitutioiul 
iiqiuicnKiils wile hi Id iiol.ittil wlun i tiiliil connoil till'd to 
(lolcgnlp It-, (axiiip poweis to i lesen ition siiiieiiiitciuk'-nt 

w-1 Op V 0 Wi6 4W) (1821) Aiiord Vnitul SInIct 1 Rn0n», 21 
Fed 0-i8 (D C W D AiK 18HC) And xpi aiiptpi 16, set 10 
HI 60 I D 11 60 aUng Voini V Uitfhcoci 104 17 S 484 (lOOi), 
ind olhpi CTsis tsip ilso Mpmn Sol t D Inguet 7, 10)7 
>»' Lonslitutiiin ot Ulc llOMliud Sioux Tiibp, appiovcd Bcpcinlior 20, 
1010, Alt IF, WJC 1 

wMiiiiii hoi I Jl , Fobiiuiiy 17 10)0 (Diisdiud Sioux) 

JWMimo bol I D. Mucli 28, lOOO 

“"ilimo Bol I D, Fchiufliy 17, 1060 (llosplmd Sioux) 

<»U<mo Bol I ll,Unyl4 1038 (Oxlalu Biout) 


SECTION 8 TRIBAL POWERS OVER PROPERTY 


The poweis of an Indian liibo with lespect to piopeity dome Wliile the distn.ction between Ihcso (wo soils of powoi must 
horn two soinies In (he hisl plate, (he tube has, with lespeet lemnm laigeh comeulioniil’^'’ .uid, In mosi concicte situations, 
to liib.ll pi open 1, 1011,1111 lights Olid poweis commonly incident iweu acAilcmie, those lights md poweis which ludi.iu tubes 
lo piopeity owntishu) In (he second plice, the Indian tube 

has, among its poweis oi soioiciguly, (he powei to legnlato the a»if p Oohon, ttoppity and Roioipigntj, m Law nnd the Ropml 
(ISO and dispositum ol indnidu.il piopeilj among ite membeis Order (1034), 41 
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sh u(> \Mth 1)1 lit'i (iwiH'ts IK siiilMi<iiTl\ ilile 

lo lU'si'no lu ilmi 111 111 I '. 1 11 11 iti> c h iiili 1 Oii Uus •suiiiui it 
vull Ik siilhiKUl 1(11 mil iikmiiI ijuuiikps to noli Hut Hu iiowiis 
of ID Imli.iii liibc \mHi u'siMrl 1(1 liiliil 1 111(1 111 not Iiiiiilul In 
iin ii{>Iits 111 miiiiiiiui nliuli llii tiihi itsilt mil 141 ml to its 
lllClllllC'IS Hill (IK IIIKIIK V 111 lllIlH I lllrt (lot-, llOl (Kilt 1111 
K'sliil iijflils Hi Hu (iKiiimit I', iiiinist tlu' lulu .mil Hul 
Ihi I'Viiiii 111 1111 imliiiilmil s intiiisi 111 tiiliil iiniiuili is siili 
ml 111 ‘slKll lllllll itUlIl IS Hu' lulu* Dili SI'l 111 111 iiiuiosi'" 

Till iioiiu III L liilii' (11(1 liiiuiiiii, mil lisiunjt on tiiliil Inn 
IfiM 111 n Ik ■iiiili.'iil iiHii'i in woii iniiioiit il 01 111 iiiopiu’l iii 

III ImldiiiK Hul 1 rni'lilii is 1 sioikoiiiioi, iiithiii Ini Tnloi 
Gi,i/iiir Ad, till* AiliiiK Soliiitoi tin tlio liiti uiii Do] 1,11 Inn ill, 
atld ciliUR lUo Imi'noiiig 1 isi's, (liHlAied 

II lliiis IS cl< II Hi.it 1 (li’kiiiiiii ilion nliotlii'i 1 Piiililo 
IS ii ' stiiik (iiviiii iiHlmi tile lueuiini' iit tlie T.iiliii. Act 
iiifl lilt raid il Iliii!*!. Oocli iiiiist lie iiwilo In loliieMte 


““£m( Ihiptu 13 &ci iilBo flntiKis '» 10 ind 31 
“'fcivtmoK, 1 flindv Jl'i II S 4U il'lH) JfninJhn 1 i-yiirli 
2(H u S 209 (3 9111, Ontli > FisIh 1 J21 U S 0-10 119)21 tout mu 
cnAe V I'himhu Niilioti and Umtad Sfutis 2S I Cls 281 (1802), 
(Sat and Fuji Ind ant 0/ the JUinni‘.‘,ipj>i m /on a \ tint and Joi Indiana 
Of Ilia Itieaiaupiii in OHiihoina 220 TI 8 491 (1911) iB:’* dl f 111 2S7 
(191111 J/ffiKsi Itainntjii 16 H I.iO 221 |0 0 V h 19 O')) , Wliitinm, 
rrHHtie\ rUiiolicjAalion il 111 'U < (ls3i8(3S<n) 3lii/is i OtoUill 
6 Ind 9 140 82 b W T02 (1904) ill ii Niinimnult liidiitif, 20 B I 
719 40 ill 947 (1898), Teii<inci\ Otny, 391, N 1 bupi> Olb (1910i 
Raeivation Oos Co v Snudiij 88 Mlbc 20i) 100 N T buiip 210 

(1914), Ippliiufioii of Paikci 297 N 9 hlipp 141 (1929) V<(m 
fain T Otadv, 1 Ind T 107, 98 S W 01 (1896) , livers v Mathis, 2 Ind 
T 9, 48 8 W 178 (1898) 

In till rise ot Biaimoio 1 Biaiu, supiu, tlip bnpiimc toml deilntad 


biralluly in FtanUin y Lunch, supia tho ^upcemc Court dcclitcil 


As tlio tribe could not sill neithei could the indivifluil membus 
for tlier hid neither nn undivided uiterest in thi ttibal land noi 
Mndible lutucst in anv paitlonlai tiatt (p 271) 


In the ease of llai/es v Baritngsi, supta the iMurt d< clued in con 
tidtriaa thr status of rhoctavr and Chlokasavr tiihil lands 


• ’ * ,AI that time tli(*s( wsie the imds of the Choetnu 
and ChickHsaw NnUona Ik Id bj tliem is they held lU then 
linds in tiiist 101 the mdiMdoal menibus of thiir tiiliea in 
the sense m which the imblii inopeitt ot rcpicsenlitive aoMin 
mentn is bold In tiust foi its people But thosi weri pulillc lands 
and whllo the eni oiled munlicm of thew tubes undoubtedlT bad 
a vested equitable iieht to their iuat shues of tliem aRaliiat 
sli inneis and rillnu jnemliiis ui Hull IuImb tliei bud no stpoiati 
01 individnil iifcht to or eqnitv in any of these Jnnds wblib they 
eould nidlntnui naalnet the lejdshtion of the ITnited Stitis 01 ol 
the Inihnn Nitions H/rp/iuis s Clii 1 oAei Falion 174 TI 8 449 
498 19 Sop Ct 732 48 I. Bd 1043. Oherol ec Vat on T Mitch 
coeft, 187 U S 291 29 Sup Ct 119 47 L Hd 189 hone Wolf v 
Milchroci 187 IT 8 898 29 Snp Ct 218 47 L Ed 299 TPolteo. 
» Adam, 341 VM TU, 74 f C A B40 LiffOit y Johnaton 
(I C A ) 104 Fed b70 (Pp 222-228 ) 

So too, in Vmted States v Lucero, 1 N M 422, (1869) titio to lands 
ulthiD n pueblo la lecogniaed to lie in the pueblo Itself, rather than in 
Iho indlvidnal rncmberB thereof 

« In United Staten y Chaas 241 U b 89 (1917) the Supreme 
Couit held that asm&nmenta made pursuant to bentv mufht be revoked 
bj con8aes<ional actiun taken at the Instan(» of blbal luthoiltles And 
of Ontln 1 iishoi, 221II 8 940 (1912) and Chaptci 6 wi 6 Cliaptii 
28 sec 8 

In the ease of UcCmtaln v Chady nupia a piousion of the Choctaw 
CoDfctltution confeuin„ upon the dlseoieiei of coal the light to mine all 
coal withm a mile radius of the point of discovery was upheld as a valid 
exerelse of tubal powei 

In Whitmiie, Tiuntee y dheioXci. Vatioii supia, the Couit of Claims 
bold flnt the geneiil proprrty of the Cherokee Notion, tmdei the pro 
•naions of the Chiiokei Constitution, might be used foi public purposes 
but (ould not be dheifed to pei capita paiments to a favoied class 

On the power of the Irlbe with rcapect to abslgnments of tilbnl land 
to membPis, aeo Memo Sol I I) Octobei 20, 1937 (Mdeweknnton 
Sioux) Memo Sol I D , Apifl 14, 1080 (Santa Claia Pueblo) And 
see Chiptei 9 sees 1, B, Chiplei IB, sec 20 
See Chapter 14, sec 7 
Op Ictini; Sol I D , M 20797, Mav 14, 1988 


(ollii iiitiiiiil sinii (UK (Il till' coiiiiiiimili 111(1 to Its liwb 
mil uistiims In Ins luinist foi m oinnion, the t'om 
iiiisMiiiiii s( lies 

‘It IS iniiiossibli u lUstiLilh Ol 111. igni lilt, illv, to 
ipiiU iiHiii to Ihitblii IiM>sloci 5 111 to Pueblo t inge 01 
\a,ilii <muo))ts ol owni'isluii tirailm 111 whito lUc 
Hie mill w 11 til it u ilisiii r ui Ik icbieied is b\ n eon 
Kill litMtiiii, .ill of Iht'st' III opii tics 19 pioyeities of 
the (imiiiiliiiit) , iiliose koopniK is lested bi foiiiial 01 
nitoiuiil ( oiiiiimiiiti irid/01 liligioiis dc'ciee in in 
uidii Kill il Ol tiimh ’ 

It ipiieiis lb It Hu tnslom is lb it toit.im iiidiiidunls ,11 e 
lie si„n Util 111 Hit> goituiiug bodi ol the Pueblo to tiiiy 
on Hit' tniutioii ot liicstoik iiisiug While m .1 liiiiileil 
sense md tin leitiin pnuinses Hie liieslotk iiini be 
itftiidid IS lilt iiiisonil iiioiit'lti of these indii iilnils, 
Hie liiestdik <110 sulijui lo e ill in either Hif senilii tom 
iimiiiti, thioimh the (loieiiioi and Conuiil, the leliRions 
imiininiiiti, 01 Hu kliii 1 01 sesiet sociolv oig.ini/ntioiis 
mrtii itiiig tb il Hu nltiiinte lesiionsiliilili of the nidi 
iiilnils is lo the loinmniiilv md lb it the nltlmnle iiiteiest 
is lint ol Hie ( oiiiiiinmtv Tin indii idii il’s ugMs .ne 
bisiiaili usnfmitnui md .ilw.iis sublet t to the higbei 
dcinnicl of the conimimlti itsclt In these ciuniiistances 
I im im ible to set lint mi nolenie is done Anglo Sixoii 
logil coiiceiits 111 holding tb.it ,i Pueblo is .in ownei of 
Iiii>sloik uitlini the mtiiiing of Ihc Tayloi Act md the 
Pedei il ll.ingc Code (Pp lS -14 ) 

Tlic thief lumtitiim upon tiib.il loutiol of iiiemhcishlp lights 
in |iib<il iiiopciti IS ihit found in iclb of Congiess gn.ii intoemg 
to Huise who si'ii'i tiibil lebitions to tike* up honiiste.ids on Hie 
public donuiui,” and to thildioii of white men and Indi.in 
women, undei coitam 1 lunmstnnces,*” a continuing sb.iie in tlie 
lul1.1l piopeitj F-veept foi these geneial linutitions ,ind othei 
spetihi stitutoii liimtations found m eniollmcut .lets .ind olhei 
siiptul nets of t’ougiesb, the piopei nulhoiilios of nii Iiulnn 
lube baio full poivei to icgiiUte the use and disposition of tiib.il 
piopcitj bv tile membcis of tlie tube 
The aiithoiiti of in Indi.in tube in initteis of piupeiti is not 
lestiictod to those Imds 01 tinuU 01 ei winch it cxeicisos the 
iighls of ownei ship The soveieign powoi9 of Hie tube e\tend 
oiei the pioperty as well as the peison of its mombois 
Thus, in Cinhhee v Madden^ it is lecugnized that questions 
ot the lahdity ot contracts nmong niembeis ot the liJbe aio to 
be doteimmed utoiding to the laws of the tiibe“* 
la Jones v Lancy”’ the question aioso whelhei ti deed of 
mannmissioii fieoiiig a Negio slaie, executed h> i Ohiek.is.iw 
Iiidnii within the teiiltoiy of the Chickasaw N.ition w.is v.ilid 
The lowei couit had chaiged the juiv "that then (Ohick.isaw) 
liwb and customs and usages, within the limits defined to them, 
goieiiicd .ill piopeiti belonging to anyone domesticated and 
UMiig with them’’ Approiing this ehaige, upon the basis of 


" 49 U 8 C 189 ( Act of Maicli 4, 1879 c 191, sec 11, 18 Stnt 420) 
piovides that au Indian seveilng tribal 1 el 1 Hons to take up a homestead 
upon the public domuin “shall be entitled to lui distubuHve sh ire of all 
annuities, tubal tunds, lands md othei piopmtv the sime is though 
he had malntaimd hib Hlbal leUtionb For a disinsslon of this md 
lelited btdtutes see Oalen y Vmted States 172 Fed 101 (C C A 8, 
1909) , Bttlbtrt y Vmted Staten, 288 U S 7B2 (1981) And see ace 4 
\upia md Chapter 9 sot 3 
•"2B P S C 184 
""54 Fed 426 (C C A 9, 1893) 

“•See to the some ofteet. In ,e Bah QuOh 91 Fed 827 (D C Alaska 
188b) Chitte) moitaage foims approved By the Interloi Depnitmcnt 
nio by lubes making loins to mambeis ngnlulj provide 

questions itnd confioyeisjes iilslng diero 
TOd ei shaUTio subject Co the liw of the United Stat(«l and of 
nlrf Qhestioii 01 controversy which cm 

“e taws^Wo ma'e b' with iccoidmg to 


^ Memo I D, December 22, 1938, md see Memo Asst See 
I D , August 17, 1988 
”*2 Tex 842 (1844) 
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whKh tlie lun liKl loiiiKl llic flufl to be a.iIkI, Hr ipiii'llile 
coiiit dorl.iiecl 

Thou laws incl ciislom'- iet;nl itiiii? tonti ids 

111(1 111! KliUtms bdWKii Inisbiiul inft will- 1 i,im’ lutii 
iosi)(.d((l vbiii (lin\ii into kiiiUomisn hi tUi Liini Is 
oi Iho Ht.ito 111(1 (it (lie Umtul Ml ,((s (p Us ) 

111 llu i is( (il IikIkiH', a Vhdold Niiliiiii."" il is 

Slid 

'Hie I iA\ ()I UMl iiKiiK'ili IS (o lie luniiil m (lie i,n\ iiL tlw 
siliis Th(' 111! v1 icil ])](i})eid ill IlK' Chi'Mikie ((iiiiitM 
(luK'idK IS (ii Ik tmiiia 111 (lie (uiistitmiiiii mil llAAS 111 

(he ClicKiktv Nitioii (P 2il 1 
111 (he (nse of Jnm( '< It irnwitloii ^ Uniltil HtuU', il ui 
jieiiud th.il land Imildmus ind innsniul iikijumU owiiortln (lie 
(liiiiiaiit, a lutnsid ii idci, Mitinn tin' t’liidv is i\\ KishmIioii, 
had iKiii coiifist Ik'd Ik m id iit the CIikUsiaa k^islituie 
TJio iilaintiif biondit suit (o ueinei diinmi's mi llu tlicon that 
siiLli cniitiseatiou (imslitiili d in “Indian deinert itioii ” The 
Conil of ('linns dismissed Ur smt, deduiin, 

The (1 11111 lilt h\ uiphiiu loi imd ideiitiint i htoiise lo 
liarte AMth (111 < 'll K Kris i\A Iiiduns uid snlisiqiieiitlv 
ncqniiiiit, iiioiimd AMtIiiu tin liiiiils ol then lesiiA.ition, 
snhjetkd tin s mu to the luiisdittioii ot tUiii liws 
(1* Jh7) 

llio authoutA of 111 liidiui tube to impose lueuse ieis upon 
peisons (iiRiiecd in (i ide nitli its minibus within the boiind- 
aiK's ol Hie ies( i A.itioii is loniiiini d in v TVeiwri-” as 

well as 111 the \ ii ions c ise>s iiied iiiidm stdioii 7 ot this tliiplei 
dealiiiB with “The TatiuR Powoi ot in Indian Tube" 

C Us 214 (inni) (liciK mild 1<H u s d7 
'»4J C ('IH 2S2 (1107) Cl S(( .><1 ol Ad ot M ly 2 IKOO J(. Rtil 
81 'M (tiilul Im inu1( innlK. iIiU to (untiuts liitwicii Inilinu iiiid 
nun Indian m Iiirlinii Tinitury) 

'“B Ind T Ii40 82 fa 'W 041 (1<I04I 


The iKiAAii ot 111 Iiidiin lulu to legiilile the iiiluiil iiicu ot 
iiidiMdnil iiiopfiti owiK'd In niemluis ol the tiilie likewise luis 
heui iniii/iHl iiiidoi a seiiaiile lieadiiij, 

Within till s<oii( ol I(i{ il sill ememiiient. it has bieii held, 
fill such iKiwds IS the ikiwu to cliiitii (oipoi.itioiis "* 

Kepi it(dk. Ill till situ minis ahoAe disiiissid fedei il aud st He 
(Hints hiA( (Udiiiid hi inUitiu with tin detisums ot tubal 
inlhoiitK's on iiiopuU dispulis iiileniil to tin lube " 

11 (h'aili ippi ns, Jioui till foienoini, iisis, thil the jiowiis 
ol in Indian Ink iil hot Imiited to siiili pimiis as it iiiiv 
iMiiisi 111 its ( ipiiilA IS i landowiii-'i In its cipacili is a 
soMiei^ii and in Iho iseuisc ot local sc 11 faosi iiiiuint, it in lA 
( voKiso pcittcis siiuilai to those eveicisdl Ik im stitc oi nation 
ill leRulalnit, Hr use aud disposilion ni pm He inopeitr, sate 
insol 11 IS It IS icsliicldl 1»V Siuilllc sl.itntis ol I'oiiRU'ss 

The hiAA s and i nstimis ol tiietiilu, iii in itlcis of conlind iml 
plOpeitA RtlKlrllh (IS Mill IS (111 uiustlous (it llU'lllbl 1 Slltp, 
doiiKslu iditioiis iiilu'iii iiKO, tiisitioii, uul iisidiiiie), mil 
bt lawliillA idiuiiiisliiul 111 llu lubmials of llu lube lud siidi 
Haas iiid iiisloms aaiII be luOhin/Oil bA i units nl slate oi nation 
in ( Isos lonniiB bitou liiesc imiits "" 

bci (l 

"'Si'i 1(11 iMnipi( tin < hnuhc'c nsoliilloii ol M iicli R LIsI 1 iluliki 

iu„ i lOiDonition i uiIxhIii il m tin iKik ul Icbtii ni 27 IHIO WRIi 
(In ('luiokK Nltioii 7 Stilt I'lt And S(( Ah mo Sol I D Itin J4 JO IT 
(I'olt IIlUl) Uoilii) Sol I U.Atudi II t'»>8 (llUdcriil) 

“ iriisJiftinii 1 PaiUi 7 F Rupp J20 (D C AV I) N A 1081), 
JfnlAniss Htioii ITA N A Slipp 11 Il'IIOj nlld 17S N \ hupii 'lOA 
(hscussi a 111 Noll (UUJ) il AUi hi Ml, 0(1,01 d 7 Op A G 174 
(IfaC'O 

-"“fan FuuntI Nnlionals without o Nitioii (l')Al), J2 Col L Htv 
07 , nice., 1’lK PowltKin of llif> Ameik in Indi in lu tlio Law of llio Umloa 
Stalls (toil), K. T Comp Ur 7S 


SECTION 9 TRIBAL POWERS IN THE ADMINISTRATION OF JUSTICE 


The poweis of an Indian tube in the admiiuslialioii of jnsUio 
deiiAP iiom the substantive powiis oi self-ftoi ei imient Ashith nio 
iPRallA locoBiii/cd to fall iiMthiii the domain ol tubal vi\ei- 
oifintA If til Indirin tube lus poaaoi to legnlale the maiuage 
lelitionshijis ol its mcmbcis it utiessuilA liasiKiwei to ndjudi- 
tatP, thiongh tiibnnals estihlished In itself, conlioK'imes m 
Aolving sutli lel itionship'i ” fcjo, too, with othci fields of loial 
goieiumeiit in Avhirii oui anilAsis ins shoAvii that liibril anihoi 
ilA? ouduies In all ihese holds the Judicial poweis of Ihe tube 
nie coGxtonsiAP with its legislatiA'e oi pxccntiA'^o poweis'" 

The dOLisions of Indian tubal couits, lendeiod within then 
JiiiisilK tion ind accoidiiiR lo the fomis ot law oi cnstoiii lecog 
m/Pd liA the tube, aie entitled to full tilth and ciedil in the 
coiutb ot the scveial slates 
As WHS said 111 the tasi ot Utiindlai a Rol)(tl\ ” 

J the judgments of the conits of these nations, in 
cases within then jimsdiition, stand on Ihe sune fontiuc 
with those ot Uie comts ol the teiiitoiies ot the Onion 
and aie entitled to tbo same faith aud ciedlt (P ) ' 
And in the case ot Raiimoml v Rnvmond, the eomt declaied 
Tlie Oheiokee Nation ♦ i + i«, ,t distinit political 

sodptv, caiwhle of managing its OAvn nffaiis and govenimg 

*”Tllt pnwti of an Indiin filbe oau the n(IimDi<!ti ition of Jiisti(M> 
has been held to meludo the iiowox to piisuibo conditions of pincbiw 
In the Ulbca comts Memo 8ol I D AuRUst 7, 1977 And see 25 

C P R lot 9 

•"TrsiAStlin V Prtjfcd, 7 F Snpp 120 (D C W D N Y 1994), 
Raymond y Raymand 89 Fist 721 (C C A 8, 1807) , 19 Op A Q 100 
(1888) , 7 Op A Q 174 (1885) 

««>60 Fed 896 (C C A «, 1804), 'ipp dism 17 Sup Ct 909 (1806) , I 
end see Chapter 14, sec 3 | 


It SI It It iiuiA enact its own Liaas, though thcA m.iy not 
be m (oiinict wilb the c (iiislUntion ol tlie United States 
It iiiaA niaiutiiii Us own judicial (nhuiutls, and then 
Judgments and d«uis upon the lights of the jieisous ntid 
pxopeitA' of mi'inhiis ot tin (llmokct Nation as agiiiust 
e icb otliu .11 e eutill(>d to all the 1 iitli and ciedit iiumled 
to the Judgments and deciics of teiiitoiuil ((Ttitl& 
(P 7ii 1 " 

The question ot the Jnditnl iMiAveis of ,iii Indian UilK is 
paiticnlailA siguifitnut iii the fleld of liw and oidci Poi 
in the fields ol <iai1 eontioAOisv tlio iiilos and decisions of 
llie tulK* and its ofiheeis hnve a foiee that stite coiiils and 
fedeial loiuts will lespeif'* Knl in accoidanto with the well- 
setiled pjimiple Hut ono smcieigji aviU not euluite tbP turn 
iii.ll 1.1WS of niiothei smeieigii, stitc comts and fedeinl rouik 
.ilike mnst decline to enfoite penal pioAisioiis of tilhal law 
Responsihilitv foi the imtiuteiianie of Itw and ouler is thcie 
toie sqn.iiclv upon the Indian tiibo, unless this field of jinis 
difhon has been taken otei by the states oi the Pedei il Qovein 
meul 

It IS illuminating to deal with the question of tiihnl uminial 
jmlsdiotion flR wo have de.ilt with otboi questions of tuhil 
cAuthoiity by askuig, fust, wlut (he oiiginnl soteieign poweis of 

->»88 Fed 721 (C C A 8, 1807) Accoid Noflit A V)Ml(d Btalti, 
164 U 8 WT (189T) , JfiWui v lot, 56 lad 12 (C C A 8 , lS9f) 

■“Note, howovpi, thit oouite have sumclunes tsltcn the jmsltion that 
tilbal law Ol cuBtnm rnuot ho shown by the paitj leliint, thcicon, nad 
that otheiwise the common law will be applied See RocMf y Alston 
110 Fed 010 (C C A 8 J901) , lyilsoii v Oircng 90 Fed 971 (C (' A 
8, 1898) , Pyeatt i PoHwlI, 51 Fed 551 (C C A 9, 1802) And sio 
Chapter 14, sec 0 
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the ln))i>s \iul llieii, t,u lUiil in nhil these 

IKmeis li.ne hmi liiiiilcd 

Hi) long as (In. coiiiiileli aiid iiicleiK iiiJeiil smeieigiili of in 
Ijulmi (nliP II IS U'lo^iiL/ul, its (iiiiiiu.il )unsfl«.lii>ii no less 
lliin i(s cnil iiiiisilitlioii MIS thal ol am smeiomii iioiiei 

II might imiiish its snhieeN Un oliinscs igainsi cuh otliei 
01 iRunst aliens uul loi inililic otlniMs nminsi the in iie iinl 
(ligiiiti at (he lulu iHimilnii, it miUit punish ilittis nitluii 
its lunsilulioji Id lulling (o i|s oirn Inns md nislonis ' Biuh 
jiiiisilii lion loii'iiiuis (0 (Ins clav, sui is il has been ixpicssli 
liiiiilccl In tliL utsora sniiciioi goic'inmeiil 

Tt IS ill 11 (li It lilt oiiLiiial nimiinl juiisfliilioii iit (he Indian 
(iihes Ills iiinei Ihiii (iinslLiied In the stalls hiioiadic it 
liiniits ol the si lies to e\eiiise im isdii imn oni oUeiisis 

III iM'eeii luih ms 01 liehM'tii Inilnns mil nliilis, lomimllid 
on iin liiilian iisiiiation hiip lum held luvalul iismiialioii 
ot lullioiili 

riic lUiiKJiiIe Hut i sliti lias no niiiiiiial jmisiliition mei 
olteiws iinohnig Iiiilniis loiniinlticl on in liidiui leseii.ilion 
IS too noli cst.ihlisliwl to leiiuiie iiiiiiuunt, itliMcd is it is bi 
a line ot lasi's (hil leiihis hack to lUi nilicst leiis of the 
RrpiihUi 

iV state, of ionise, li is itiiisdntion oici the conduct ol an 
Iiirliiii olf the lescii.itioii " A si itp iKo has lunsditlion oiei 
sonip, but lint all, ids of tum Indniis within a icseii ition “ 
Lliil (he lolilions hetnocu nliites and Indians in "Indi ui tonn 
tu" iiid the coiulutl of Inclniis themselics in Indian loiuitii 
aip not snlMPct to (lie liws oi the coiuts of the scietal Htatei 

The dtiinl of state jinisdu tion, then, js diitatod In pun 
pipUs of const ilntlonnl law “ 


1 This piiMer is ozpip^slv tecogni/cil toi inslnnes la th» Timty of 
Toll 2 3701 sitli tin Clioioloes 7 6tit la, pioTidlng 


It iim clti/in of the United Stales oi othci pei'on not beii 
■'-lion shall settle on ony of the Oheio^kees' Iinds such p 
ill fnrftU thi' pioledloii of tin Ewted W ites and the Clui 


Othei treaties acknnn Imlging tiibaJ JDiisdlctinn nvei nbito treapassois 
on tiihal limds are Ticatv ot January 21 17SB, aiilh the rtlanaits 
7 Rtal 10 Til It I of T mil HI 10 1780 with the Cliickasaws 7 Stat 24, 1 
Tioati of Tanuary *) 1780, with the WuuiiJots, Delawaics, uid others, 
7 Stat 2S , fiontj ol August 7, 1700, with the Cieck9 7 Stat SO , Treaty 
of Jnli 2, 1701 M ith the CUtinkece 7 Stat 10 , Tieaty of August J, 1700 
with the tVyunJoti, WelanaieB and others T Slat AO Lilei pioyisioiis 
leiiuiic tho lillips to scici and amrondei Ircspasseis •‘without othei 
tiijuii insult ui niiilpstatlon ' to designated tedeial ofBuals Trialy of 
Novenibei 10, 180h with Oeage Nations, 7 StuL 107 Of Leah move 
a/niwf'o Co V Jfccrtlts, 00 Fed 08 (C C A 8 1898), and see Cliaptei 24 
TTonx’^tfi I (Latttla, 0 Pet 710 (1S42) , Vnxted Stales I Kagama, 
118 U S 378 Cl'SROl unitea statfi r Thomas, 181 'C S 777 (1894), 
Tov Tov V nophtno 212 U S 842 (1909) , Unttei States v Oilsstvm, 
JIBD B 278 (in0‘i) Donnelley UmteU Stales, 228 V b 248 (told), 
Vniled Blafesv Pdaan 232 U S 443 (1014), Vwted Stately Bomieff. 
271 U S 467 (1926) , Dnlted States i Kvig SI Fed OSS (D C B D , 
Wis, 1807) , In te Slaahbtiil, 109 Pod Idfl (D C "W D, Wia, 1001), 
lu >e lAiiMln 120 iid 247 (D C N D , Cal , 1904) , Unitid Statoi eat Hi 
Lynn, i ffamilton 293 Fed 6S3 (D C D D , N r 1916) , James S 
HamtUon y United States, 42 C (Hb 282 (1007) , yolkvotoan r L«oe. 
201 Jid 425 (D C III D Wash, 1923) , State v CanwheU, 58 Minn 
354 65 ^ W S'! I (1803) , State > Si7 Sheep, 76 Mont 219 248 Pne 
1007 (1926) ,Ba paite Oioss, 20 Nthl 417, 80 N W 428 (1886) , People 
ete lef Oasioi \ Vatu. 212 N T 188, JOB N B 1048 (1011) , State v 
aoud 22S N W 611 (1980) , State v Tfa/i/i, 208 'Wis 817, 237 N W 
67 (Wi«) (1991) And aeo UnifKf States y goooodooot 27 Fed Cn» 
No 16212 (C 0 Nflbi 1870) See atoo Cihaptcr 6 

*n6ei Pablo i People, 28 Colo 191, 46 Fao 6,16 (1808) (upholding 
state ituisdlcHon ovei muidei of Indian bj Indliu outolde of leeeivation) 
And see Chapters 8 18 

•>'Sec United States v atcBtalnej 104 U S 031 (1881) (decUnlBg 
federal luiiadlctian oiei muidei of non Indian by non-Indian on reeeiva- 
tion) And see Charters 8, 18 

-n See 'ffilloiiKliliy, The Oonabtutiona] Xjsyi of the Onited States (26 ed 
1929), 0 21, 


111 till SI lespwts the leu li Dili's titiniii <i Itgil position siiuiUu 
In IhP st lies ■' 

On tin olhu luiid, tlu' toiistitiilioii.il niUlioiilt of tho Fwlonl 
Goaiiiiiiii 111 to |}ii».(ii])i I iws mil to idmunstii jiisliie upon 
(111 Iiiiliiii itsHii ilioiis IS iiliii.iM Tlie question ipni.inis how 
1 11 CongU'ss h 1 ixoiciscd its (nnstitntion il powiis 

The hisii pimisKiiis ot Jodci il Inw with legaid to Indian 
nil, iisi's iiefiuiiifl III 6ec(iiiMs217 iiiddlSolU S Code, title 20 

,Sic 217 (Itiietiil Iain tis to piiniOiiin nl ejleiidn! to 
Iiiilian louiitiif — Xla.t-Pi)t as to tiuiios Iho pimishnicnt ol 
wUiih IS e-vpiosslT piiiiidid toi in tins titli, tho kpui'i il 
1ms ol the VuiUel .Htalos as to (hi punishmnnt of tiirois 
( omimtti d in any iilai ( within thi' sole and oxclusii c iiu is 
diilioii oJ till Uiiitod Htiies, ('\U‘pi (ho Disiiict of 
(‘oliiiahn, sinii o\tond lo the Indiiii oomitiy 
biio 218 ExKiitions as in iwtcnsioii of ijcnetal laws — 
Tilt piecpdinB section shall not be cniistuied to oxfond lo 
iiinu's Loniiniliul bi one Iiidiin ag.iiiisl the pnsoii oi 
piopciti ot anothci Indian, noi to auy Inilnm committing 
lilt (iffoiisi* in file Tiifliiin (oiintii who h,is liitii piniishecl 
In (lu liK il liw ot me tube, oi to any case wheie, by 
(ii‘,i(i stipiil itioiis, (111 evlusne lunsiliitum ovoi snih 
iitleiisps IS III mil' be wcinid to ihc Indian tulu's 
iPsiTwIneli “■ 

TIuso piovisions Kiogui/o tint, uitli lesiwit to ciimes toiuimt 
(id b\ one Indi iii agiinst the piison oi piopuly of inothei In 
dun, (111 3111 isdiplioii of the Indi, in lube is pleiniy Tin so 
pioiisioiis ImthiM i<cogU3/(> (hit, ni iddition lo Ibis genoial 
luiisiUftiou mil olltnscs belwiou Indians, an Iiidwn tube niiy 
possess. In intue of Uenti stijinlations, othoi helds of e\tlusite 
liuisdiclioii (lucissiiily indniluig iu' isdiction oiui uiscs iiiiiih 
iiig non IntUaiis) ‘Tiie lot il 1 iw of Hie tube ’ is fiii tliei itcog 
m/ed totliei\ltiit that the iiiimshmeiit of in lutbau inidti suth 
liw must be dcettWHl a bai to Inithei piosceution iiiidei any ap 
pliiahlo tcileial laws, even Uiongb the ottouso bo ono ngiiiist 
I lion Indian 

Such -was the l.iw wIimi tho t isc of Be pa) ti Ciow 2307,“‘ 
wliiih has hi'cn discussid in in I'.iilipi eoniiet tion, aiose The 
Tinilt'd Htates Hupiemc. Uonit theie bild that fciUial coints had 
no jmisdiction lo jiioseinte an lutlian tin the uimtlti of inoOiiii 
Indian eommitlert on m Indian useivation, such jniisdiction 
neiei Iiavuig been withdi iwn fiom the oiigin.il soieicignty ot 
I the Intliou tiitic 


aaaRi {u t it iii'.ka lasa) 


United Sfniis v Kw, 2b Pwl 
And 01 p Ch iph i 21 
bet Chapter 8 

"ThPSt pioinions lu auoeil finni the Act iif Miifli i lhl7 3 btal 
383 which in c\(enain({ ftdtiil cilmln il taws to toiiitoii belonging lo 
am Indian tilbe ipcciflei 

* * * '•’■'At nothing in this icl shui he so (onstiiud as to 
aftict any ticity non In loict lumtin the Unitcil Stiles ami 
any Indian nauon oi to istend to nnj oltmce commute U by one 
Indi UI ucainst noothei within aiii Indi in boimdnu 


Similar pioMsions wtit contained in sn 23 or the Ad ot inne tO 1381, 
t 161 4Stnt 729,783 soc 3 of the Act of Much 27, 1S31 10 Slat 280, 
270, and R b H 2348-2148, amended lu soi 1 ol llic Act of Daliuuiy 
18. 1875 18 fitHt 116 318 

-*109 u fl 380 (1881) Bhoitly heroic the decision in this oasi an 
opinion hid heen lendMed by the Attoinn Geneial In anothu Indi.m 
mnidei case holding that wheie on Indim of ono tiihc had muidiufl 
an Indian of anothu tube on tho icseiyation of a lUiid tube, even 
though It was not shown thil any of the tilbcs conrcinod had any 
muliineiy toi the admijii'-tutlnii ot luetiri tlie lidir.a oftnils Imd no 
light to tiy the iccuBBd The opinion concluded 


loan tan of one oi othoi of them h n ing laiisdiction of the offenso 
in qneatlon accoiamg to geneial pilnciplea ind hy foima sub 
atuitunj confoimeble to mtui il limlice it lewi that imlhliiB 
r mams except to dischaige him (17 Op A G 860, 070 (1888) ) 


A aimilii ded'non had been leaehod in state couits See State y 
UcKmnev, 18 Nev 182 2 Pac 171 (1883) &ee oiao, Ananywoiu, 1 Fed 
Lna NO 447 (C C D Mo 1848) (robbeiy) 
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Mlhoiiuli till u,ht (il ail Iiiduii ImIk' tn inUiit Ihi di itli pwi 
llt> had boeii mi)i,iii/id In (’oiifeio'<s, ‘ so imiUi (imsliiuitimi 
nas (11 itod In the Suiiidue Cnuits uensum in lit /itiili Cioii 
1 ) 01 / dial nnhiii J m ns (’oii^uss liad (iiatied a 1 iw iiiakiiii; il 
i l(d(i il iiiiiu Joi one Iiidi in to muidti iiiolhei Iiidiin on an 
Iiidi in lescnilioii Tins 1 1^ ilso inolnlnled in nislaiivhtu 
1 ilie issiult nitli nitiiil tolvill ii -.on biiigl in indJiiain In 
lihi dais noloiumsi isisol lohlien, iinesi and issaiilt with i 
dingeions nt iinni usnlliil in flu iiieiemtal iddilioii of fh€»se 
Him olknsis to the fedei il lodi of Iiidiiii tiimf>- ’ Thnc aiL 
finis if the iiHstnt time, 10 iiti|oi olltiists l«i which Icdcial 
Iniisdulion has disiil utd tiiliil ini isdicfiou Pnlei il loiiils ilso 
line iiiiisdic tioii inei flic oidiiun ledn il ciiniis niiiliiahle 
Ihioughont the UnitLil St itis (such is lonntc lie itiiig sinng 
gliiiK. ‘ <ind otic nsi s H I itue to th(> in iilsl, inci moi.iIioiis nl site 
(ill I iws 1(11 till piotcition ol Iiidi ins ind men oUcnisis coni 
initted In in Iniliin ir,unst i non Indiiiii oi In a iionliidiin 
against in Indian which till within tin spcual cock' ot oltciise*- 
1(11 ti niton ‘within till I'diisne jiii isdu tioii of tin Uiiitid 
Stilis’ " Vll ollenses otliii lli.in tiusc. icni iin siilijc it to till) il 
1 iw and (nstoui ind to tiihal lonits 

AllhoiiUi the st ilnte iiniuiiM the 10 niiioi (iimcs dots 
not (iinissh tciimniti tnlial iiiiisdn lion oM'i Hu cnuiiuiitid 
(nines md mav ho nitiiiiutid is innli iiiiig onh a (oiiiuiieiit 
mnsdution iiiKiii the ledinl comts it is aiRnihle tint the 
statute iiJiiines ill jniisdiition tnei Hu inuincntod (iinii's 
fiom the ludiin tiihil authoiitics 
.Sonic sniHKiit IS gnini tins uRuinenl hv Iho decision in 
United R/«/cs i TVhaltii ' In this case, which niosu soon 
Hill the* piss IRC ot Hio st itiito III (luestion, it hid npiK uid 
htling to the* tulnl council ol Hie Tule Rnii llese \a1ion tint 
i medicine in in who was holieied to ha\o iioisoncd some 21 
deieistd paticuls should be exiiuttd, and ho w is so oxeented 
The foiii tiibal es-mitiolieis weie iimnd giiiUi oi niausl lURlitei, 
in Uie l(dci il (ouit, on the theoiv, apiiaicntly, that the Act of 


‘fsoe lepotl cited nliove, fn 2~t 
Alt Ilf Much d, 1883, di Stil t(i2 888 18 U h C ’AH 
ffliilui itlinipls to t*toiia fidci il tiimliiil laws to ciimob by ludiins 
iigilnsi Indiniis (e <r la-ttii horn Scutfiiiv of l)ii> Inlciioi MniUi U 
1871 Son Misi Doc No ‘Il IM Cong 1st siss ) hid tiuliil On May 
20 1871, the hcnitc Coiniiiiltcu on liidlin AfTiiis, iljectiiit, the pioposcd 
bills diclHKd 


’ ♦ • Till Indians -vyliili (bin liibnl iclitions sulisial 

eially miiiitnin Jiws (nstoms intil iisigis ot tboii own loi 
puniabiaent of oltenoi s Thu lino no knoavhdKc "I th( I 
of the tlniti’d btitcs and Ibi ittimpl to inloici thih imii ■ 
nances minbl bung Ihom in diiecf conflict with PTisliny si 
ind sutijcct tlnm to liiospculio " " ’ ' 

No .(i7 till (on), 1st SPSS \( 


11 tlioii MolitiOD (Hen Ript 


This sanii lepoit condemned olbii pioMsioiis ol ilie pioposid bill ni \esf 
fng in Indiin nuents “i iiit dun8i;ioiif, and foimidablp distiilion 
ff fliaptei 2, see JC 

- i \ct of Mnrtli 4 1009 -ip 528 SI Stat 10S8 1181 , Act ot Time 28 
1932, 47 &tat 130, 817 

“•Sic lioilei/ y Vnihil Ntatis 17 F 28 702 (C C V 9 1911), con 
Aiming convlilion of tiiliil Indian foi offense of smuggling 

*'Scp 18 IJ S F 104 (Timliii (lipudahoua on Indian linds) 107 
(Starting flics cm Indiin lands) 110 (Bic iling fences oi diiym,, citHi 
on inclosed public Iindsj 118 (ln(luelii„ mnviaanicb ba Iiidims of Unst 
mtpiests in liiiids) 29 U S H SI (Receipt ot money iinclci piobibilcd 
contiacls) 177 (rurib.ihca oi giants of land fiom Indians). 179 (Driiing 
rtock to Ceid on Indian lands) 180 (bcttlnig on oi siuaoyiug linds b 
longing to Indnn< bj ticatj) lOD (Sale of cittli puichasod bj Goviin 
ment to nonfubal meuibpis), 212 ^Aison), 21s (Aseaull with intdil to 
lull), 214 (Dipposnig oi icmoving lattlp), 210 (Hunting on Indian landa), 
241 (Intoxic iflng liquois, sale to Indium oi inti odnclui, into Indian 
countiy), 241a (Bale, etc, ot llqiioia In foimcr Indian teiruoiy), 244 
(Possession of mloxicatlng hqnois In Indian countij), 281 (Sitting up 
distiUci}), 204 (Tiadlng without liconae, 268 (Piobibltod piiichiscs and 
sales) 200 (Bile of aims) 

-•"See 18 XJ S r, chips 11 and 18 

“87 Fed 148 (C 0 S D <201 1888) See also dlclnm In Umtea 
States y OatiUlh 146 Fed 242 (D C B D Wis 1000) 


Miiili I ISSI hill tciiiiin ili'cl tiiliil nil isclK lion inei iiinidc i 
c iscs Whi'Hiii tubal aiithoi itii’s mi\ still inllut (he death 
pen lit! fill olJf uses ciHici than the iiiiitiic'i ited 10 majoi ciiiiii's 
IS .1 111 ilUi Ilf iiiiiio ilonhl 

111 oiiiKisitiou to Hu uqniLieiit that the 18ST ii 1 limits (uImI 
iniiscliiliDii mil iiiiiiis, it mat he said that coiuiuieiil inus 
dulKiii ol fidei i1 iiid tulnl lullioulus is ilcaila icH-otnu/ed h\ 
ei Hon 21S ot title >n ol Hu Umtid Ht lies Code, i1k)\c> sit fmlh, 
which exempts tiom lediiil pniiishiiiciit oHiiiwise lueiitid 
pii suns who h i\e lx ( ii jiiiiiislu'd ht Hii> loi il 1 iw ot the Inhe,’ 
iiid Hill Ihc cmieiil Indian Liw and Oulu JloMihilions loio, 
iii/e colic iiui lit tcsicial tnhal imisdulion mei ciimc" 

Till' licunu 111 Hus hull (iiniinil lode of 10 i omm liidmi nts 
lie soiioiis ind iiidicaU tho niipml iiuu ot tiihil iiuisdu lion 
III the hi III ol law and oiilii 

“Ass mil ' lasis that do not iiitohi a diiiKeioiis wenpon ’ ot 
wheie ‘intent to kill ’ c iiiiiot be pimi ii, i iiiniil be piosetiilcHl in 
the Icdi'i il (oiiit, no niitlii bow hiiital the altaik mav be, oi 
bow Ill'll di'iHi Hio tutiiii IS placed, it de.itb does not .tilnillv 
iiisne, nil'll bull lilt lieitiiiR Hu ii win's .iiul lUililiiii ui , theu 
ton, (xc'iiiiit lioiii jn osi'c ntion in Hu fedei il conits, uul ,is abote 
show II, till' st III com Is do not Imtc jiiiisdiction R\en assault 
with intent to ciuniml lapi* oi gii'at bodilj injuij is not pim 
ishalile iiiiflei mt tidi'i il st iliitc' ’ 

Aside fioin I tiM- ind nicest, Hu aaiious oll(ii«(s intolaijig Hie 
ulition ot Hie st\(s (i o , idullcij, sidnrlion, bigamy, md so 
Hut iliim), IS well is Ibeise iiitoliinB the icsimiisibllilt ot n in.iii 
fill (lie suiipoi I ol bis wiit and clnldu n, ii e not witliiu (ho < iscs 
Hi it e.m bo pioseeiitid in tidei il (oiiits " 

Olliei olliiiscs whuli in IV be mi nlioiiecl, to wliiili no st ite oi 
ledoi il Jiws now Ii.ne ipplK iiion, md o>ci wbiili no stile or 
tc'deial comt now Ins my pmsdictimi, aio kidii.ipiug, K'eulvliig 
stolen Roods, iNiisoning (It the Mctun does not die), obtuiniug 
money midei ialse piotenses, embi //lement, bliikmnil, libel, 
toigen, fi md, ticsyass, mayhem, biibciy, killing of iiiolhci’6 
Iittslock, selling Ilii to pi xiiiu oi Imibei, use of false weights 
md lueasuit's, e uiyiiig coneisiled we.ipous, gambling, disoidcily 
• ontluil, nialKious misihiif, pollution of watei supplies, mid 
othi'i offense's ag mist imblii lu'iltli"‘ 

Tlie dilhcultH's ot this situ.ition lmv(' piompted agit itiou for 
llie extc'usiou of fodeial in stili laws ovei the Iiidm countiy, 
wliirh has (ontinued toi it least ine decades, without success 
The piopuc'ly 111 tho ohieclne sought is not hcie m question, but 
the igilatioii itscll IS eyidc'iice of the 1 nge iie.i ot human eon- 
duct which must be left m aii.iichy if it lie held that tubal 
luHiouty to deal with such ccnicluct has disnppcnied 

Boi Innately, such tiibil luthoiity his bcfii lepeatedly leeng 
iii/ed by the comts, and alUiongli it has not been actually exei 
(isi>d alyyays and in all tiilii's, it lemains a piopra legal basis 


-•Memo Sill I 11 Noyeinlier 17, 1980 (It Uoll) 

’’Umtrd States y King, 81 Fid 629 (D C B D WH 1897) 

“>Sop Vnitra States y Quinei 211 H S 002 (1916), dlscnssod alxiyc 
under sec 0 

-‘1 at blntemcnts of Asustanl rommissionti Mpillt, lipfnro Ilouse Com 
mlttoP on Indian Affaiis b9th Cong, on H R 7820 Ileaiings (Rispr- 
\ ition Courts ol Indian Ottonsoa) p 91 

-> ,9eo Ilarslia, Law foi the Indians (1882), HI N A Rev 272 
Thayei, A People Without Law (1801), 68 All Month B40, 670, Austin 
Vbbott, Indnina and the Law (1888), 2 Horv Inw Kpv 107, Hcin- 
liliiwpi Legal Status ot Indians (1891), 14 ABA Rent 2bl Rciiuit 
of Comm on laiav and CouiIb loi Indians (1892), 19 A B A Rept 
421, Pound, Nillonolfl Wltliout a Nation (1922), 22 Col L Rev 97, 
jVfiilam and Assoiiates, I'lablim of rndlnn Adininisitalion (102S), chap 
13, Ray A Blown, Tbo Indian Pioblem and the Law (1930) 19 lali 

L T >07, Repoit of Brown Maik, Olond, and Meiiain on “I aav md Oidu 
on Indian Rcscryations of the Northwest ” Heanngs Sen Subcom ol 
Comm on Ind AH , 72d Cong , Ist soss , pt 26, p 14187, et seg (1032) 
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rili, SCOPE OJ IRTBAJj SELI-(.()\JlRNMENT 


foi the Kliiiiiii^licttion of iiisliK ^\Upio('i hi liuli in tube 


(h'siiis to make n^e iit its lepil pimois 

'I’ll*' m oKiiition ol ttihal ini isiln timi o\t>i the offenses ot fiitial 
Iiidiins icioKbrl la the Sniiipiiic Coint in U' ptiHi Cion Hoi/, 
md I'nihil 1 Qiiiin sm/jki iiidn itis tint tbi 

lununtl iniisclKtioii ot tin Indnn Inins his not bien unfilled 
l)^ till 1 iiliiie ot nitiin Inins to (\tiiiv siuli iniisdiit a. oi 
liv the iiittliiioiK 1 (it Its iltcmiilod ixcniso ol lie iii\ liisUiiii il 
(liniiKis tint liini ninie ihout in tin h lints iiid nistouis ol the 
liidi.li InlHs Likewisi it li.is Ineii held th.it i gip in itiibil 
< niiiin 11 <o(li doi not tonlei imisdutioii niinii tin ledei il 
roiiits " Oiih similu liRislilion teniiiu.it nig oi ti uisteiiiiig 
such luiisdidion i in limit tlu toice of tiilnl liw 

A icniil until," allci f lufiilli iiiil\/iiig Hit lel.itioii be 
tviPii tedn il iiid Inli.il 1 lit (onrlndes 

This gms to nnn-v Indian lubes i laige nieisiiie of 
lontnmiiig iiUonumt, tui thr ledti il statutes aie onlv n 
Ii.igmenl ot I.ni, iniiKiinlh pionding sonic educational, 
litgiLiiic, niul Cfonoimi assist.ince, itgiilating land ownei 
slnii, .mil iniiiishiiig lOitiiii (iimts (omiuitted bv oi npoii 
Induns oil ,1 lesen at 1011 Wlieit these statutes do not 
lOKh, Indian custom is the ouh Inti As a mnttei oi 
couicnieiKO, Hit iigul.ii couits (nhite ment. couils) 
tacitly ossiime tint the geucial 1 iti of the eommuiiih is 
the 1 1\\ in einl c.tses brl-ucon Indians, but these coiuts 
uill ipplv Iiidim onslom wlientiei itispioted (P 90) 
A caieliil nnrihsis ot the ulilion betmcii n loeal tubal gm 
eiiimeiit and the Ihiilod States is found in tin ciih opinion ot 
the Attoinov Q-uiunl, ’ in •whub it is held tbit a louil of the 
Choctaw Nation b.is complete lurisdiition otoi a einl coulio 
\eisv between a Choctaw Indian and an adopted white man, 
imoUiug lights to piopeity within the Choctaw Nition 


On the orhei h inel, it is aigucd bi the United St itcs 
Agent, tint the eouits of the ('lioetaws can liaie no inns 
diction of am e isc m wliicli a citi/oii of the United .Stitcs 
IS a paitv ‘ * ' 

la the 111 St phitc, it is ccitam that the Agemt eiis in 
assuming the legal miposslbility of a eitwen ol the United 
Stales Iieeoiiiiiig siibiect, in enil inatterb, oi ciinimal 
eithei, to the jmisdietion of the Ohoct.iws It is tine that 
no eilLioii of the United Slates con, while he lenianis 
witbm the United Slates, esc.ipe then constitutional puis 
diction eithoi bj idoption into i tube of Indwns, oi anj 
othei way But the eiioi in all this (onslsts in the idea 
that any ni,in, iitizcn oi not citizen, becomes chsesled of 
bib allegiuce to the Umted Stnfes, oi thiows off tboii 
amisdictlou 01 gmciument, m the fact of becomuig sub- 
ject to any local juiischction whatevei This idea miscon- 
cciyes eutiiely the whole theoiv of the Fedeial Govein- 
inent, yvhuli theoiy is, that all the inhabitants of the 
fountiy aie, ui ipgaid to feitain limited matters, subject 
to the fedeial puisdiction, and in ill others to the local 
jniisdictioii whethei political oi muniupal The mtizea 
ol Mississippi IS ilso a ntiyen of the United Slates , and 
he owes allegiance to, and is subject to the laws of, both 
goyeiuuiciits So also an Indun, whethei he be Choctaw 
Ol Chickas.iw, and while subject to the local juiisdictiou 
of the councils and comts of the nation, yet Is not m any 
possible lelntion oi sense divested of his oUegiancP and 
obligations to the Goyeinmeut and the laws of the United 
States (Pn 177-178) 


In effect, then, an Indian tube lieais a lelation to the Goyein- 
moiil ot the Umted States siniUn to that which a leiiitoiy 
bears to such goyciument, uid siimlai again to that iclation- 
ship which a municipahty beais to a state An Indian tube 
may exeicise a complete jnusdictiou oiei its membeis and 


«/» »e UaviieU, 141 U S 107 (1801) 

*“ Hice, The Posltfon of the Ameiica n Indian In the Law of the United 
States (1084), 16 T Comp Leg (dd seiiee), pt 1, 78 
'•"7 Op A Q 374 (1385) 


nilliiii tlic limits lit Hu icscn.itum, suliDidin iti only to the 
t\piessi(1 liiiiil iticms ot tedei il liyy 

Stiuie liilM*s Iniyc e-seicised i simil ii luusdutiou niidei ex 
pioss depailiiicntal anilioii/.itiiin, oyci Imhnns ol i.thei lubes 
loiiml on till leseii ilion-'' Tins bis liecii justifiecl on the 
gMiiiiicl III it the oiigiii.il tiibil sdieieigiili esteads ovei yisitiiig 
Iiidiiiis mil ilso oil the gmund that the Uep.iitineiit of the In 
leiioi 111 ly li.iiibtei the innsdution -msIciI in Hie Couils ot 
Inch 111 Offenses to tubal coiuts, so tu is coiiceins junsduHon 
oy ca ineuilaib ot lecogm/ed tubes 

Oil the olhoi liiud, attempts ot tiilu's to ixeiiist ymisdii lion 
OMi 11011 Inch ills, iltliougli peinntted in ciituii eiily tie.iLies, “ 
ln\e been genoi illy condeiniiid by tbe tedci.il couits since the 
1 lud ol the til ily in iking peiiod, <iiid the will of habeas coiims 
Ills iKcn nsiul to ilischiigo white cletendants fiom tiib.il cus 
tod\ “ 

Recognition ot ftib.il nithoiiii m the a dmiinsti at ion of jus 
tin IS touncl in Hie slitules of Congiess, as well is in the 
cIccisiDiis of Hie ledeial comts 

U S Code, title 2, I, section 2J0 piondes that lediess toi a 
cnil iniuii coniiuillcd by in Iiuhiii sbill bi smigbt in the 
hist instance tioin the ‘Nihon oi tube to which such Indian 
sh 111 bclcing ’’ " Tins pioyision liii collcctiye tcsponsibihly pm 
clently assiinies that the Indian lube oi nation has its own 
icsoiucos foi c\eicising distiplinniy powti oyei indiyiduil 
wiongdoois within the community 
"We line alieidy ictcned to title 2D, section 21S, of the United 
Slates Code, with its expiess assniince tbit iioisons “pun 
ished by the l.iw ol the tube’ sliall not be tiicd igaiii bofoie 
the fedeial comts 

TVlial IS eion mole inipoituil thin thcNc stalutoiy ucogni 
Uoiis of tiib.ll ctimiuil .luthoiity is Hit peisisteiit silence of 
Congiiss on the fecneial piohlem ot Inrti.iii ciiininil juiis 
diction Tbeie is nothing to imliti an altcaiiatiye to the 
conclusion that the ludnin lubes icI iiii soyeieignty and luiis 
dictions oyei .i last men of oidintuy offenses oiei which the 
Fedeial Goyemment h.is novel piesnnicil to legisl.ite iiul mei 
which the stite giiycinments ha\e not the authoiily to legislate 
Attempts to idiuuiislci a loiigli incl leady soit of justice 
Ibiougb Inch in comts commonly Iniown as Coiuts of Indian 
Offenses, oi diiectly thiongh sniieuntendenls i iiiiiol be held 
to haye uiipaiicd tubal authouty in the held ot law and oidei 
Tliose 'igwicie^ liAye been cbaiactoii/ed, in the only icported 
case sipiniely npholclliig then leg.ilily, .is “meie educilional 
and disciplinaiy insti ninent.dities by wliuh the Goyeinmeut 


"Tbe jDiisdiitlon ol tbe Iniliin tube censes at the bordei of tbe 
lesenntion (see 18 Op A G 440 (1886) holOlng tint the antbuiitv ot 
tilt Indiin police is Uniitid to thr liiil'oiv of the icservation), and 
ConsiesH hss necci auttioiirul ippiopiislo evli edition piocedure wheicby 
an Indian tube maj secnic jurisdiction oioi fugitives from its justice 
Sec pojte Jfntt/an, 40 Fed 208 (D C yV D Aik , 1888) 

' See Memo Sol I D Fibtusij IT yOSO (Rocky Boy ‘a Blackfeet) 
But of Memo Sol I D Octobci IB lOiH (Ft Beitholil) Foi a fiillir 
discussion ol the question of luiiedlction of tbe peieon raised in siieli 
casesasJSBpoitoffuipoa, llbed Gas No 7720 (C C W D Aik 1878), 
see Cbaptei 18 

••bee Cbaplci 3, sec 8 

ffg parfg Senuon, 14 Fed Cae No 7720 (C C W D Aik, 1878), 
and see Cbiplei 18 

“This provision waa appaiently flisl enacted is sec 14 of the Tiade 
and Intel conr&e Act of May 10 17U0, 1 SHt 469, 472, reenacted aa act 
14 of the Tilde md Inteicouibc Act of March 3, 1790 1 Stal 743, 747, 
reenacted aa sec 14 of the Trade and luteiconiac Act of March 30, 1802, 
2 Mat 18», 148 , and dnally embodied in sec 17 of tho Trade and Inter 
couisa Act of Juno 80, 1884, 4 btut 720, 781 
Of 1 simllai eliaructer me tionty provisions in which tubes undertake 
to punish ceitgln types ot Indian offendeis See, o ff. Ait 7 ot oaeaty 
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of Ibe Umterl Ht.itts is Liiiknoiiue to iiu])1()m> .ukI olei ill 
tlip (oiiiliUuii ol till SI iliiimili lit tiilK's lo whom i1 siistaiiib 
the lelitioii ol i,iiaidiiii ' Poilwjis i uiom s itisliiLloi} 
ditense of thin loijilili is th<> doifiiiie imt loiw iid h^ a 
leieiit wiitoi tint llu> t’ouits ol Iiuliin OILiiisis ‘deinp tlim 
authoiiti tiom till liiho, i itlmi llini tiom W ishiimlon ’ “ 
Whuhoipi lit IlK'so I'Milaii itioiis hi olloiod loi tlip i*-visli'iiie 
of the Oouits ol IiidMii Ottoiises, then estalilishuieiit i iiinof be 
hild to hill deshoM'd oi limitid the poweis \ps(ed existing 
Inw ill the Didiui liihes oiei the pioiime of I iw and oidei 
niid the admiiiistiition of civil ind iiiiiiiiial iiisticc 
Todat the admiiiistialiou ol 1 nv and oidii is being taken oiei 
ns 1 local iesiioii-ibilit> by most ot the tubes that since the 
eiiiicimeni ol the Whedci Ilow.iid Act ol June 18, T)I4, line 
adopted constitutions toi sell goi ( mment " 

Fnced with i liiineudons piolileiii thi Iiidmn tiibishaM done 
in iduiiiable lob ot maintaining law lud oidci wliciciei thi\ 
haiP bi( n iieimitted to fundion " Time iic some icseii itions 
in whnh the niotal sanrlions ol an integiatcd comninnitt uc 
so sliong till! ipnl fiom occasion il di iinkennc>ss uid aiconi 
p inying iioli'iici', iiimi is unknown Ciiiiie is inoio ol a inoblem 


(if N(iv(mhei 10 ISOO with C(inf( (U i aU d Tiihis ol MiddU On ton 14 
stnt 7B1 7')2 Alt 12 ot Tii iti ol Fehinin B 1856 with Stoihliildgi i 
and Munseci 11 Stul btit bbb 

rnbil icsiionsihllitj foi stinciidci oi t\li idition of Indiiii horse 
thiPMs iiniKltiPis Ol ‘bid mpn’ ginciidh w is imposnl In viiiions 
tnalKs Tied! of T niunn 21 1781, with Wiuidols Ddiiwiiis md 
olhii>i 7 Sill 1b Tint} ot riiiuiin 10 1780 wilb Ihr Uiiikisnws 
7 Sill 24, Til lU of Jaiiuiin ‘) 178‘) with Wiindols Dilmaiis md 
othPis 7 Btat 28, Tii.ilv ol Aubusl 7 17<)() with tin Oink Nition 
7 Slit '1 111 it> of Till} 2 I7‘)l, with Chtioktc Nation, 7 blit 10 
Ti< It} of NospmhPi t 1804 with bus iiiid boxes T St it 81, Ticat} 
of Novpiubii 10, 1808 with tacit md LiUh Osigt Nilions 7 Slat 107, 
TiPiti of SeiitPinliPi 10 1800 with Dclawuih and othcis 7 btat 118 
Ticall 111 Mn 11 1840 with lominches and othtrs 0 btat 844 

I hmhd SInli') v OliipM 11 F(d 171 (I> C On 1889), lud of 
Em imit< Bi a li7 K, 12 An/ 110 100 Pu 410 (1»00) 

nRicp, Ihp Position of llu Aiiieiuaii Indian in the Taiw ol tlu United 
Mills (1014) 10 T Comp Lot (8d Mr) pt 1 pp 78, 02 

“Su for iximplf, Codi ot Oidmnnccs of the Gila Bnet Plml 
Uailcopi Indian Ciniinnnity aduptid func 1 1040, and appioved by 
thi MiiPtaii of till lutiiioi on Autust 21 1020, llosihiid Ciidi of 
OlfinsLs adoplpil Apiil 8 1027, ind appiostd hi the bcciclai} of the 
lain 101 Juh 7 1047 

'■•bfe Moriam op rif p 17 ( '• • ♦ on thi wboli they woik 

Will ’) On iboilglnil poliip oitani/itioiis sei MacLeod, I’oliio and 
Punishiiiont imout Nitivi Amoili ins of the Plains (1937) 28 T I'lim 
Law and Criminology 181 

SECTION 10 STATUTORY POWERS OF 

Within the field of ludi in Seiviie ulminisliation lailons pow 
CIS hate been couleiied on Indian tubes bj statute These 
IKiwiis diifei, of coiuse, m deiivilion tiom those tubal powiis 
wliidi spiing fiom tubal soicieignty They ,iie i ithei of fed 
eial otJgiii, and no doubt subject to lonslifutional ilocliiiies ap 
pllcnble to the exeicise oi delegation of fedeial guseiiunental 
powers 

Potentially the most impoi lant of these statutoiy tubal poweis 
18 the power to snpciyibe leguUi Government employees, subject 
lo the fmdingfa of the Secteiaiy ot the Inteiioi as to the compe 
tency of the tube to exeicise such coutiol Section 9 of the Act 
ot lune 80, 1834,-" now embodied m U S Code, Dtle 26, &ec 48, 
piovides 

RtQht of ittbos lo diteot employment of petioni engaged 
foi them — ^Where any of the tubes aie, in the opinion of 
the Secietaiy of the Interioi, competent to duect the em- 
plojrmenl of then blacksmiths, mechanics, teacheis, faim 


“•4 Btat 78B, 787, H S i 2072 


on I I'seu uliuiis wluic the soti.il saiii lions hised oii tubal contiol 
olpiopeili base bit II biokin down tliuingh the illolmcut sistoni, 
and the clloits ol these tiilics to me then 1 iw ind oidei pi oh 
leiii thiongli iiilul codis, tiiliil imiils, mil tubal polui aie 
wmthi of siiioiis attention 

The eaihesl lodes idoptid li) lulus wliiili line oigiiiiatd 
iiiidci the All ot June 18, 10 U, genei.ilh diltei lioiii loinp liable 
stale pend lodcs in llu lollowing iispeits 

1 The miiiibci ot otlenses spculitd ni i liiliil iiiilc gum ally 
mils bitwccn 40 md 50, wlieieis i st ite code (t\clusut ol loc il 
miiiiuipil oidiniiices) genei ilh siKuihes bitwicii 800 und 2,000 
ollcMises “ 

2 The iiia\iiiinm puiushnieiit s]u<(itieil in the Iiidiin iien il 
lodes is geiieialh iiioit liuinani, stldoui ixteiding inipi isoiiment 
toi II luoullis, e\( 1 till oltensis hki kidn ipiiiiig, ioi wliiih stile 
penal lodes imposi impusoumeiil tin 20 mmis oi inoie, oi deith 

4 IflMtpt foi fiMug i miMimiin penally, Ihe Indian iwiial 
codes Icne i liigi discielioii In Ihe (onil in idiusting the 
pen dll to the tne must inu s of Ihi ollense ind tin ollendu 

1 The loim ot punishment is 1 \iih illj toned 1 iboi toi tin 
buielil of tlu lube oi ol Ihe victim ot the oUeiise, latlm than 
iniiii isunmeiit 

5 The tiibil peinl codes tin the most mil, do not rontiuii 
the iisiiil lalih ill punisions lo be iound m state penal todfs 
(i igi incy, lonsiHiai}, lumiiial smuIk ihsm, etc ), imdei which 
almost auv mipoiniUi indiMduil in ly be conyuted ol uunc 

0 The tiibil penal ciidi is genii ally put into tlU' hands ol 
eitiy membu ol the liibi, andyyidily uad und ilisuissid, yvinch 
IS not the case with stale pemil lodcs 

On Ihe basis ol Ibis loniiiausoii il seems l,iiL to say that the 
imilideiKi whiih tlie United Sliitis Hnpieme ('null uidicited, in 
llic f'low Jiog case,"' in the abilily ol Iiidnin tubes to inastci 
“the highest and best ol all ' * ' the iits of civilized 
life * ' ' that ot sell goyeinnmiL '» ■* * the miuite 
name of oidei and peace among then own membeis by tliu art 
miuistiation ot then own lows and instoms" his been amply 
justified m the half eciituij thil has passed smte that case was 
hoairt 


-‘•The 1*1 Hal ( tide of Niw ioik Stall ( !9 McEliinoT’s Cons I aws ol 
N Y IDJti sapii ) lists 14 offinsis unriii tin lit let ‘ t Tlu Uiiial todi 
of Montana (Key Cadis ni Mont ina 1921) lont iiim 871 sections di lining 
11 linos 

-"Bmpaitl VtoielJoij 109 D B 110 (188t) 

TRIBES IN INDIAN ADMINISTRATION 

eis, Ol olhei jieisous engaged fui them, the diieelion of 
such peisons may bo gneii to tlie iiioixn aiitlioiity oi tlie 
lube 

Uudei the leiins ot this si itnte it is clenily within the rtiscie 
tiouaiy authoiity of the Biaietaiy of the Intciioi to giant to 
the inopei aulhoiities of an Imli.in tube all powcib of supei 
yision and contiol ovox local employees which may now ho 
exeicised by the Secietaiy, e q , the iiowei to specify the duties, 
wilhm a geiicial lange set by the nfiluic ot thi employment, 
which the employee is to peifinm, the powei to piesi iihe stand 
aids foi appointment, pioniotnin and conlimnme in otlae, 
and the powei to compel loiioits, fiom time to time, of woik 
accomplulied oi begun 

It will be noted that the statute m question is not lestuctcd 
to the cases lu which a fedeial employee is p nd out of tub.il 
funds Senatois aio lespousible to then constituents icgaidless 
of the bonice of then salaiies, and heietofoic most Indian 
Beivice employees have been lesponsiblo only to the Fedeial 
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TOE hCOPE or TRIBAL f^BLF-GOIBKKIMBMT 


Go\uiiiiuciit, Hiongb thou sil oils might l>i pud Imm (tu lands 
ot the tiilie 

In diutlmt (he cmplcuuiuit ol Iiidiiu lien in (.luploues 
fill Iiidiui iiiho HIM imiiosL uiioii siitli c*tuplo\ws (hi dnfv <it 
ciifuinuf' (lu l.ins iiiil oiduiciuK's <ii the tiilH, lud the nithoi 
i(y of luleial oinploioes so iitiiii, liis hieii lejii iiedh ton 
huiied ()\ the loiii Is " 

The s(*ttioii in (lucslimi hns not, ippiienth, 1 m in evtensni'h 
used h\ Iho Inloiioi Ihjnnlniint ind Ihiil l)tp,nt»nn1 .it one 
tinn* leioniiiK'iuleil its itiu d L'bis ii ioniiiieiid.it inn u.is lilti 
MitlidniMi “ 

Villous otliei si itulos iimke Iiidiiii Heiiiie .idnuiiisti liion 
(hiiLUdiiil, in sfMial iispirts, niion iiilul cuiiseut 

'Llnis, II S Code, tilli 2", sutioii til, ' pioMdt -> th it (he Piesi 
deni iiin “tniisolid tic one oi uioie tubes, ind iliolish such 
tuitiMKs ,is 111 lUtieln icndcu'd tiuneussin,” but Ih.il sinh 
nttioii iii.u be mideit ikcii onh “wilh lilt toiisenl ot Ihc liilx . 
to be dfltitMl Ihnebt, ttpiesstd in tin iisiul luinuei ’ 
acction 111 ot the s.uni lillt pioiules Ih.it iinmenls ol 
iiioiieis .uid distiilmlum of (,'oods loi Ibe beiuht ot uiy Indians 
ill liidiui tiibis sli ill bt m nil tillioi to tin Iie.ids ot tmiiliis aid 
individuals dHOcth iiititb-d to su<h uiontis oi Koods oi else to 
thu iliuls ol the ItilK, to] the liiiulil ol tin tube, oi to peisoiis 
.ippmnlod li\ the til 111 toi the piiiiuise ol iiteiMiig such nioiiits 


■“.UoiMi V lliurimt I'J-I tf b 1st tt'KM), /iistii 1 llii(//if 
tn ltd 947 (C ( IS I'lnl), ipp (leini JOt P & I'M), Vam/ \ 
Viiijht . Ind T 2U, 14 b W SOT (IIOO) alM 105 Kut lOO. (WOO) , 
/riflj/ u IViimlJ,') Illd T tilti bis W 'Ml ll')04) JlUp \ (. liM 
'bci annul itlons tu 21 U S 0 48 in vations innudl snppleinmls to 
n S O A 

‘Act of Mny 17 1182, spi 81), 22 Slit 08 8b, lunmlirt Act ot 
Tilly 4 1881 W.C 0 21 Sint 70 07 

Act ot Jnni 80, lb84 sic 11 4 St it 711 757 nniended Act of 
Maiih 1 181T, sec 3 0 btit 201, ainindim Act ol August 30 1812 
sec 3, 10 btnt 41, 56, imended Act of July 10 1870, secs 2 3, lb Slal 
8)1 SbO Bei Chiptei 10, eece 22 28 


Ol goods This stdioii fill till punidts Ih.it such nioncts or 
goods III ciiaseiil ot Ibe (nbi ’ in u lit ipplied diiecth bj the 
Heiietin to pm poses toiidinuc |o the b.iiJpiiiess aid piospciity 
ol Ihi liilie 

Sicfion 111 ol the sum title ' pioudcs 

The Ibesidinl iii.a, ,il (he iiiinest ot 'iiil Indi in tube, (o 
uhiili III iiiinutv is ivn ihli in iiionei i iiisi the s line to 
b> ijiid 111 goods, pmcli iswl ,is piov idl'd in siclioii H 

Bection 1411 ‘ ol the suiic tilh pioMdcs lli.it siiciifiL ippiopua 
lions till the boniht ot Iiidi in tubes ui i\ lie daeitiHl to othci 
lists ‘uitb Ihc consent of said tiiliis e\pu'ssid in the ubU.il 
iii.iniui * 

Peiliiijstbi most iiiiiioitaiil pimision loi lid),il ii.utiriinliou 
III lediuil Indiui administi itioii is louiid in the list suitenie of 
siition TO 111 the \cl ol Iniie 18, 10 U, wliith, apphnig to ill 
tiibis idupliiig constitutions niidei thil ,ict, doclaies 

The Suictiis ol till lull mu shill .idMsi sudi tiibi 
Ol its liibil (oiuiiil ol 111 ipiHoxni.ition islnnites oi 
Pedii.il piojttls loi tlic buiihl ot till' lulu iiiioi lo Ibi 
sabiuissioii ol such esliuiales lo the Biui ai ul tbi Budget 
and the Coii«uss 

Uiiihi this seitioii i iih oiguu/Pd tulie li.is tin light to piesuil 
itsiommeiits aidiiiticismsou tliclmdei tm plans ot the Iiileuoi 
Deputiiieiit (OMiing its own usm itioii pi loi to the lain when 
Stull plans lie loiisideitd In the Biai lu ol the Biidgit oi bi 
Congiiss This IS i jiowei quite dislniit lioiii llic liib.il powii 
to puMiil till disposition ol tub il tuiids williout lulnl imiseiil, 
.1 po'Mi elsewlioie disiussed ’ 

While tins pioMsion niij)0''Ls i It ml duty upon 'iiliniiashatne 
.lutlioiitiis, it IS, ol coinsi, imuU uImsoii so lu as Congiess 
is com mud 


Act otTum to 1St4 sio 12 4 hlU 7.1 717 
• Alt ot Miiih 1 l')07 ,4 Mil ion lOlb 
48 St It 08 1, 'IbT 26 D B 0 47(. 
•SicCluplet 5 sec IB ttuilChiptei 15 sec 24 
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SECTION 1 INTRODUCTION 


To analyze the peisonal lights and libeities oC Indians is to Bull Sttblmiis Deus ol Pope Paul III, issued Tune 4, 1637 This 
assume that Indians aie peisoiis This pioposition has not Bull dedaied 

always been nmveisnlly accepted The hist authoiiUitive detei ij^g enemy ol tlie human lace, who opposes all good 

minotiott that Indians aio human beings is to ho tonnd in the deeds in oidei to biuig men to desliucliou, beholding 
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PERSONAL. EK.H.TS ANO LIBERTIES 01< INDIANS 


.111(1 wil 11111, this, iiniiitod 1 luo.iiis hom'i IkIiho IilucI 
ot, hi vihidi 111 * miftlil hiiidi'i tin pii ilIiuiij <il (lull’s 
WOld (it Slhltldll to tlU JlLdllU 111 lllsiHlOd Ills sillll 
litis llllO, (O llll IM hllll lull IKK lllSltlllMl (d imllllsll 
■ibioid tint till IiKhiiis Hi till I\(> 1 111(1 (Ik Rmilli, mil 
olliii ik.(iii1l‘ oI Mlidiii \\i> hue luiiit kiitmUilRi slimilil 
he (leitiil IS (liiiiib Imilis neittil tiii oiii seiiiu, iiie 
tiiulniK thit thci lu uk iiiiliU (il uuniiu Ihe ( itlmlH 
tiitli 

\Ii Mill) tliiiti.lli iiiiMOi thv L'l Kise on I nth the iioivei 
1)1 mil 1(11(1 111(1 sink with ill mil iihrIiI to hiiiij, lliosi 
slid II of Ills Hoik who lie uiilsiih, iiilo the lold <nm 
mitliil to (Jill (luij,i, Kiiistilii, liownd tint the liicLins 
IK tinli iiiPii <iii(i lint lh(\ lu not onlv tiiuhlc nt 
uiKliist.iiKUiij, the iitholii filth hill ,iu oitliiif, to imi 
11 lioi million thov (lesiiL iVHilinjih to mene it Pisu 
iJifi to Rimidi iiniile leimdi ioi (hist mils, wo ihhiK 
anti (Iwluii In llitsi oiu Ictteis, oi In an li insliluni 
tlnieol siencd In jin not, in piililit aid st ilitl with tin I 
si'll ot ,iu\ odUsiiislK il diRiiilin, (o whiih Iht sane 
fU'dit shall he gmn is (o tlu ousai.ils, Hut nolwith 
s( iiidiiiK w hit! Ill unn hue Ixen «i lan IH' viid to 
till (oiiti.ii), the slid lutluiis aid ill ollui piople who 
am Ida he disimuKd In (hiistiais, in In no iut.ais 
to be deiimcd ol then liboitj oi thi iiossessioii ot thiii 
inuiKnti nen tlioiiMi llu\ lx. mil itk Hit 1 iitli ol Ttsus 
(Jhiist, aid (hit thei nm aid should, titdi ,ind itRiti 
inihlT enjoy then lihuti nml the iiossession ot tlwu 
piopeiti , noL slioulil they lie iii inv w i\ euslnid should 
the tontiniy luippen, it sinli lu mill iiul ol no diet I ‘ 

Despile tins iiumoiincemciil, doubts .is to the lmiii,iii lUaiaclei 
t)£ Imluiiis h,ne iieisisted uiit'l iiuh itemitli iiutunl till 
uuoiiR those thaigtil with (he idauinstiatiou ol Tiidiin iltius 
Thesit, doubts ve loMM in the st.ileiuent on ‘Polity and 
Admnintidlioii of Indian Affaiis’ toiiUined lu Hu ‘lU'iHiit on 
Indians T,iie<l and Indinis Not Tned, at the Eh'ienth Ciusiis 
ISOO,” wliicli declaies. 

.fill Iiicluii IS a jjeison within the meuiiuitol (he Iiws 
ol the CTiiitcd Slates This dwision nt TiitlRi' Dnndv, 
of (he United States ilisliict conil toi Nebi islui, liis not 
lieen icieised, still, hi law iind th(*Iu(aioi Dniaitmenl, 
the Indian is coiisideied i waul ol the iialimi and is so 
tioatetl 

The doubts that hue existinl is (o whelhei an Iminn is i 
peison or somolhiiig less thai i ixasoii liaic intedHl with iiii 
ceilaniti innch of ihi' discnssion ot Indian iieismiil lights aid 
libeities (leal thii'king on the subject has bwii santued iii 
(he efloil to find ambiguous leims wbitli will peinut us, by 
ippiopiute inggling, to m.iiuliin thiee basic iiiopositions 

11) thal Imluns aie hinuaii Iieuigs, 

(2) th.it all human bemgs an iiiated eiin.il wuth tcil.iin 
innlietiable ilcjits, nud 

(A) Hut Iiiduns .iii an “nitiiioi' class not eiiUlled io thtso 
‘ luiilienable lights ” 

ELpeiierite shows thal it ib ixissilile to pii iliie deteiemo 
to these tbie? iiioiwsiUous, luionsisteiil lliougli Ihtv .iie with 
eiUi othei, by means ot a skillful juggling ot woids ot miiiy 
nieaiiings, such as “waidship" and "uieompeteiicy ” 


ilinn&htlon hum F A ilmNuU, Biuihulomiw fle I is C-naM Mis' 
Lifi IliH Aposlolati and His Wutingh (1009), pp 420 431 
■'HU Misc Doc No (40, 52d Coni[, 1st- iftss, pnit IB (1994), p fcl 


III 1842, \tli)iii«i fliiuial Ligae wioro 

’ JIiLie IS iioHinis, m tlu wholi compass ot oin 
laws so anomiloiis— so haul to bung wiHim any piccise 
deiitalioii, Ol mi logo >1 and scunitihi ui iiigetiicnl ut 
Iiiinciphs, Is Hie icldioii in which Hu Iiidiuis staid 
towaids tins ^oiciiniiuit, aid those oi Hu* hlatts (P 76 ) 
Biglil d(C,uUs litci, whin tbe uiiiiieiil luusi, ludgi Onthbcit 
Poiuiil, wiote ot Nationals wilbuiit i Nation,’ the luomalies 
.itliiidiiit niMMi Hu li'Lil stilus oi the Imliiii li.ifl uol disap 
pe it ed 

III pul, (lie ililhciiltus (if the siihiul dime tium Hm umque 
intiuntion il lelatiousliixi cMslmg bitwiin Hie Umlcd Slates 
Hid liidinii tiibis ticilid ,is dmiuslit, ihiKiideid mtioiis ’ with 
wliwh wo tnteied ado tii itiis Hi it (imliiinc iii toici to Has day 
Tin cmiipleMU ol the piolilem h is been \eii miuli .iggiaialed 
hi the host III special lu.ities iiul spiui.il st Holes issigiiiug 
lights and oblifc dums Io the iiicnibais ot p.iilieiilii IuIkk, ill 
ot wliuh C1I lies <1 loiiipkx diieisiii ihil i in be siniplihul only 
it the iisK ol igni'iiug tuts ind Molating ugUts Allciiipts li i\e 
been mule, ol coiiisi*, m some iiulieial opinions, is well as in 
less lulhotd line wiiluiis to luU lotighshod uici llic fiets aid 
Io In down (Oil an simple inles ol allegiil umieisil applica 
Inlili most ol which li IK tuined out to be uioneons 
■\Vli.ile\ Ol the causes oi this contusion m.ii be the t icl lomains 
Hill iiioiieoiis nolimis on the legil st.itns ot (he Indiin aie 
wuhli piei dent Luge soctniiis ol om popiililioii still bflieve 
Hill Iiulnus lie not eili/ou and leanl nisi inces lim been 
lepmlnl ol Iiiduiis being dciiitd tin u,hl lo uili bitiuse Hie 
ehdoi.il (ifhinl, in chuge wcu iindci tlu iiiipies'iioii Ih.it 
ladiius hue iiciei bun midt iKi/tns Indiiil, some people 
line peisuielitl Indians tbcmstlie's tint Ihei iie iiol citi/ens 
unit ai .ichitu citi/enship onl) bi selling (lion himl, bi baling 
(In Indiiii (Mine aboiished, oi in iH'iloiiiung some othei act 
ol bcncbl to Ibo ( idiiMus who h.uf lolniilepnd aid ni the 
iclutiemeni of Auioiicin (itizniship 
Auothei piei ileui nuscoiiception is the notion Hi d "wuid In- 
di ms’ whiten 1 Ihu (onn mij lucin, hue no r.ipitiU at law 
to niikc conliacls oi to bung oi doteiiU liw suds 
Tluse no but two iMuiples imoiig i host ol mou oi less 
iVKltsxiieiid mis<onu*plions tli.il iie woieii ilumi such leims , is 
tdi/Piislnp," “waidsbip," and "incompeltiiti ” 

We sbill bi eonieiiieil in this diipki to lu.ily/o the legal 
imsitioii oi tlK ludinii with icspect to leu in.itteis 
(ff) Ciliyenship (bOc 2) 

(h) Sufli igo (see (J) 

if) ICligibditi foi piildu oftc(‘ and einployiuenl (sci *1) 

Id) Kligilidity foi slab .issislmne (see 5) 

(f ) Right (o sue (see 6) 

(/) Right to conliact (sec 7) 

(v) Incompeteiicy (sec 8) 
ill) WfUdship (bee 0) 

(t) CmlhbeitiGs (sec 10) 

ij) btdtiis of fioedmen and slaves (sec 11) 


1 Op A a 75 (1842) 

(1922) 22 Col L Rtv 07 
’Op Sol, r D 3128860, Btebruary 19, 1097 



C’lTl/fcJSrSHlP 


SECTIOr^ 2 CITIZENSHIP 


S)m( liiiK 2 T)J( ill liidiuis bom \Mllnii Hip iPiiiloiiil 
liiiiils ol 111! I iiilcd Sl.ilt". Imp bi>(>ii (iti/piis In mHup ol the 
1(1 oJ tliiLd.iU ‘ This 1(1 iiKnuks 

Th il all noil (iti/eii Iiidiiiis hoiii mthiii the ipiiitoLiil 
liiuils ol iIk Tiiitid Stiles hi, and lhi.t ait lieieln, do 
(I lied to hi> (ill (IIS (it till I nihd ilis PioiuUtl '^lliil 
lli( rii (iilniii ol sudi ( iliy( iishiti shill nol in im iiiiiinii 
imiiaii ill otliiiwise iltn t the iiRht ot iii\ Indian lo 
lull il (11 olliii iiiopi 111 

rill sill) laiKi ol llus sKtioii \\ IS iiKoipoi il('d III the \ilioii 
ilin Ad ol OdolKi 14, T )10 ■' 

Piioi lo lli(> CiliAiisluii Ad 011^124 iiiino^iiiiaUh two Hinds 
ot Hu liidi Ills ot 111! tniiltd HI ili s hid ilitadi iiiimitd uti 
/('iisliiji 111 one 01 uioif ol Hu lollimiiiR n,i\s 
l((j Tuiliis \Mlli Indian lulus 

(b) Hill'd il si dill (s II dm ili/nii, iiiuud tubes oi nidi 
udn ds 

(( ) (JtiiPiH s| diiUs 11 dm di/iiiR Indians who look illot 
Hunts 

Id) Oiiui il si dud's n dm di/iiis, otlu'i sjiikhI d issi's 
A hint inihsis of eidi ol Hu si iiidhods ot i((|UiiiiiK iili/eii 
sliii) mil siiflui 1(1 txpl nil Hiose tuiiiid nnsiouit'iilioiis on Hit 
siihjiil ol Iiidi 111 (di/('iishij) wliidi HP i sunn il ot what was 
()11( P 1( til il 1 iw 

A MEraODS OF ACQUIRING CITIZENSHIP 

111 Tieatiea with Indian tiibeis — Some enh tie dies hi 
hu't'ii Hu United HlatiN ind Jiidi.in lulus ininidid lui Hip 
R inilini, ol (iti/i iislup 111 soiiip lases, i ili/oiisliiii w is niadp 
di lii'udi lit iipoii t(((]il niip ot an illolniiiit ot I iiid in sopi ilti* 


'41 Slid ^'ii 8 [t S (' I Ihis lit imtiinih/Kl la'ihho intiM hmii 
InUmiiH Ili(( riip T’osilioii ol Ihi Wtuiuiiii liirtiiii In llu I iw ol Hu 
ITinkd Sliilis 10 I ( (imp !(.„ 7S S(i Hon IhilKit Woik 

SiiK'liu ol th( Tiilinoi Iiulun I'oliius ('oiniuuils on ItpsolullonH of 
till Vduhoiv Comii il on Indinii Hfiiis itl s (ml lUiidini, onUi 1‘Ul 
p 0) , tj I'lflytiftli Aiinnnl I’lpoii ot Bond ol Iiiilim ( iiminissioiiuu 
(1044) lip 1 iiid -• On llu liRisldni hi fou ol llns lel s(M>(hi|it(i 1 
su n 

'"Pub No S') I 7()di Con, su 401 ol whuli diilnii s 

rUt follow Inn shill hi iiilioniK nut itti/ins ot thi Hiiiti d SI Hi s 
It Inilh 

(h) A piisoii luiin in the Tliiitiii StnUs lo ii iminbei of nn Indun 
Ehkinio Hiutiiiii m othii ihniiRinil tnbi 

(111 1(1 of Stpteinhoi 47 18 10 with C’hoiliiws Vit 14 7 hilt 
US Pm illuiti itlous ot tipdiii (Onfuimi! tltiUDship on hmiW 
of fiinitliis sti Til 111 ol Tnlv S 1817, with Uiuokeis VH S 7 Stit 
1D6, no, Ttcali o' lobiiiiii 27 181') w)lt] I'biiokdh Vit 2 7 
St at lOT lOfl 

"liiitv ot Inni 48 1%4 will) Kkkipoos Art ) H Stat 04 1 044 
'lii)ti of lull 4 ISfili with Di'hiivans Uts ' ind ') 14 Stit 791 
7<U, 7‘m Tnntr ol Fi'bnuny 4. isfi7 writ!) Puuuis md otbeis \it 
18 IB Slat 111 116 inleipntod in Wiijijan i Connofly 16 1 T S 16 
(1806) Deiti of I'lbinaij 47 1867 wilb Potlawiitoiniis Vit 0 11 
Stat T)t-"!), Tipali ofAp)il49 it irv IsOS with Hiniii Vil O 11 
Stat on, 6)7 Vcl of lliicb ), 187) 17 S(dt 631 (M)amus) Uso su 
ippiopuiitio)) tot to (ffpituiti this pinilRion, liit nl liim 44 1S74 
16 Stit t40-171, and 2 Op V O 162 1 18)1) II w is Impid lo ilinii 
Halt resin itloiis and to lansi the dtsmti sndion ol Hu liibt laimi 
Tlio Indiiiu Himnint In New England (1901) 1) (mm Bas *99 Hll- 
402 Thnet, \ riopli tVitliont 1 aw 11 H') 1 ), 68 kt) Month 110,116- 
117 Kjlp now Shall tin Indians Bi Kdui ited 1 1S04) IVIN V Eei 
l)4,Kii(i,pr I'llnclples ol the Indian haw and the Vd ol lime 18 19J) 
(1911), 4 Geo Wish Li Eei 279 291 tinted Sfafis \ Hiitf)! 18S 
C S 434 437 (1908) , UJiotcau V Buinet 288 U S 091 (19)1) , Oi/kes 
1 Viutid Btutr, 174 Fed 801 (0 0 ) 6 I'lOO) 1 


111(1 siniidiuus Hu illiuidiu to iiii'iitniR in illoliniid ills 
li'iiunal with Hu lulu In i dim iisui ilioii 

im]ili(d 111 tills iiiiiiikiniuil 11 IS Hip lliinndd Ib.d <ili/in 
sliii) w is niKiiiiiiatibli with umtiiniPil luiliiiii diini in tulul 

koipiiiiiu'iit Ol (iihil iniiiipiti 'llns iiiiiiosi'd iiuoiiiii itibditi , 
ipinoiid Horn ds sjnuilu Hi di iiintisl iiul t>Lii(taliyi'd, his 
heioim out of Hu nio I lnutlnl soiiius ol i (iiiUiniioi iii uni 
tiision on Hu ((iiPstion of Iiidi iii i ili/i'iishiii 

Till lalPi liialiis usnilli ipiihhl the snlmnssion ot luilcuu 
of filness loi (di/inship ,iiid piiiiiowii iii idiiiiinsli due liodi 
(It oilii lal lo ill k'liiniie wluHut Hu ipiilii ml tin iitiAiiship 
loiitoiins to Hu st 111(1 lid 111 Hu lu ill To illnsli di llu 
Tioali ol ^01ll)lh(l n mill ‘’with Ihp Poll iwakiiuiis luimiis 
Hie Piisidi'id ot the liiidid htiks lo lii sdislu'il that Hit lu di 
lu ids ol f imiliis au ‘sidhupiilli inli'lliRPid md iiindiid to uni 
diid Hieii illaii and intiiesls md ihclu di ol Fein n in 41 
1%7," foilnds fiihal iiu iiilipislnii In M i iiiilolk's wlio hid uni 
si'iik'd Id Ihhoiiu (iti/dis 1111(1(1 I iMioi lu 111, iiidiss llui wiu 
louiul unlit loi llu us]ionsihllitiis ol i di/i'iislnii 
(4) Special statutes — Hi'tou and iltei Ihe li'i min.itioii of 
Hu Hiali iiiiliiiu iHiiod the nii'iiiluis oi seioi d IuIips line 
iiilniili/ul lolluliiih hi stalnli ’' Tht liihi was m i Inv 
(as(s dissoliul d Hu sum time md ils imd distiiliiited lo th* 
mtiuhiis' Soiiiituuis otlKi uiiiddions wi'ie i mliodiod ni the 
si dull siuh IS .ulnplHitt till' Il dills 111 iiiili/i'd Ilk, hPummiR 
sdl su|i|Hntiik„ iiul 1( iiiuMk to li'id md speik Hip KiirIisIi 
IiiiMIIM " 

Aim Ihi I difit d ion 111 llu li'oiiik eiilh Vniuidiiu'id spu'i il 
•Ills w(i( jiissul nduiili/inc Indiiiiis iit u'll mi tiilies Uosl 
ol llnsi si links line simil II to llu'Ail ot Inh 11 1870 Itj 
sec lion 10 ol tins Ian a Wlnni'li iro Indx in iii Ilk' Hlale ot Jlnnie 
sot I (oiild apjili (o Hip Jfidnil l)is|iu| ('oiiit loi iiti/insliij) 
II« was 11811111(11 lo iiioK to Iht satistidum ol the uiuit Ihit 
hp w IS siilluiiidh mil'll iRt Id and iiimii'iil lo (ontiol liis altans 


Inali ol Sipkmlni 4T IHKI with (hnitaws Ails 14 md 10, 7 
Stilt ) 1 1 s *1- ■ to 

\ll . l4Stl( It'd 1194 

\il 1) IIMit 11) 116 (Simiis mil iidiiis) i|s,i sie Ads 17 
4S 81 'Ol olliu pioiisKiiis KnaidliiR idi/eiisliip 

" 'Iso s<( Ti( iti ol Tall 4 IKiiti will! 1)1 iwiiios Ails > and 9 
14 Mill 7'H 7'U 7<I6 V(t ot Miiidi ) 187) 37 Slat 6)1 (Miiimii's) 
run ml iiioiisluiis IK emikiim d In 111! Tiniti ollulnuin 47 1 867, with 
Poll iwaloniKs tils 4 md 6 llhtil 1)1-111 which pi i nuts womi ii 
who lie lu ids 111 liiiiillies m siiiRli wuniiii ot idult irp lo Iietoiue citizens 
In tbi sniiii niinuei ns iiiiiUs and mlboii/ps Ihi' Tulul Business Cum 
mittx nid till u'(n( to (Iduimiii (In lompikiiii ol an Hull in In 
III IU<U,I his dim Iiilliis l)i dll' lienlyot Time 41 1S64 \il 1 14 Hid 
34)7 14)8 till (Ukiw i lull wliieh w is to bi dissolu d nfki 1 iiais, 
was uneii iiiond In issist Ihc mi minis in i s) iblishnis thiiiisdvis m 
OiUuiiIlni 11 iiuisuits md thus uuduilli iiiuinsi tluii piipaiitlun Im 
nssiimiiit, llu iPspoiiHlhllltips and iluln's of uli/inship Also i^i liudi 
ot Inh )1 1811 with Otl oil ns md ChipiKiias Vit 1 11 Stid (i4l 

•'AitolMuih ) 18)1) IBtid )49 )B1 (Biothi'itown) , Vu ol Miiidi 3 
184> S(1 7 istit 641 047 (blockbiidy) Act of M iich 3 1941 sic 8 
41 Stit 1449 1430 (UautC'l The iibbt of tb( Chiiiikfss lo Im iinlni ih/pil 
won (Iisciissid 111 JSMj/iHDiuf 1 KavHiowl 1 Ind T d)4 (18<I6) iiiusulm 
88 I'ld 741 It’ (' \ 6 1897) 

* Vit ol Hitch ) 1819 S(C 7 1 std )4') -'ll (Biolhprtown) , Alt 
orMiidi ) 1848 er 7 1 Bint 04Q, 047 IbtiiekbiliUi | 

" Vit o' Maiih ), 1861 M( 4 1) Slut lit 104 (IisuiRsid m Oolc. i 
I7nikil iSfafu 174 l-tU )0D (O C V 8 1909) Vcl of All) ilht 6 1810 
fl htid 61 (Sta(dibili1g() 

"Bee 10 lb Htnt )8B 861- J64 Dj the Ait of Miiih ) 1873 sec 
3 17 Sill 0)1 6i2 simllai piuviMou was made foi I ho iiaturaliruluiu 
ol adult uiemheiB ut any uf tlu Miami Tiibi of Emsas and then miiiin 
ehildicn 
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and iiiteK'ils tliiil lio li ul adoptdl tlu h ibils ol tnili/cd lift* 
and toi tho pieicdinjc 5 M'.iis siippoited himsolt iiid Ins CaiuiU 
It s.ilislud with (lu pioot tin < oni 1 would (In I in* luiii Miti/i*n 
n nd gii o Intii €i (('ihhtib* wIik li would (ii.ibli lln HkiW.im ol 
tli(‘ Iiiloiioi to issiu I iitloni in tii* with ixmiis ol .iluuiilum ol 
tin* I Old ilK'.Kh Ill'll! In till luiliin in -mi ilti mil to ii.i\ to 
luiii Ills sliiM* (It tnhil iiioimii ' ThiiKifoiih tin* riiilnii 
(t'cisi'il to Ik 1 iiitiiilioi 111 tin tiilii mil In- land w is suliud to 
lti> taxilKui mil s ill till Sinn is tli it ol otlii i uli/i ii- V|,aiii 
till statiitoM toiiiiiila siKiiis to ii’sl on tin' cissiiiiiid itKiiiiiiKtla 
bilit\ bot-nPiMi tiiliil nioiiilii ishin md Iniiltd HI ilos cltl/insliili 
The same nil' 1 iiiidi 1 1 1\ llu Imli in T i niton N iini ili/ilioii 
Ai t,'" wlitfh inoMded 

• ' ‘ That am nmn)m of am Indian tilin' oi nation 

icsidiiij? Ill the Indian Tiiiitiin inn apph t" the riiilod 
Slates eiiiul tlieiein to hiioiiie <i <iti/iii ot tin I’nitid 
States aiidsnili (.innl shill hi\i iiiiisdiiticm lliiirot mil 
sh ill hcai and deleinmie siuh apphi iliiin a- piiiMded in 
the statutes of the Uiiitccl HI ites ' * * PioiuUO 

Tliat the Indians who l>e< orao i it i/i us ot the Imtid States 
uiidei the pimisious of this act do iiutftnftit oi lost am 
ilKhts 01 piiMlegcs thPV piijov 01 me cntitleil to is mem 
beis of the tiibt «i nation to winch thei belong 
(R) General statutes natuiahzmg allottees — Piioi to (he 
Citiacnslnp Ait, the Goneial Allotment Act,' gciici.Ult known 
IS the Dawes Ait was the most uuiiiiitant tnetbod of ncqiuiiiig 
citi/euslnp” This law* ((nitein.d citizenship upon two classes 
of Indians boin within the limits of the United States 

( 1 ) An Indian to whom illotmcnts wtie made in accoid 

ince with this act, or anv law oi tieatv 

(2) An Indian who hhd loluuUiilv taken up within said 

bunts lObidenee sepai ito and apart fiom anj tube 


MBeglnniiii! ■with the Art nl Maidi <1 ISm sec t 13 Stit 111, 182 
the statutes eiantme: citiuushlp to Indians ahmdoninf tbeli ttihal 
liliillonslilpi, siitegunidod then lights in tithil piopeit} Vet of Ftbiu 
ail fi, 1887 ate 0, 24 St it 2St» JOO 2B D 6 C 340 , amendid bj Act ot 
viaj 8 1000 34 Sfat 182 Vet of Autust 0 1888 sec 2 21 Stat 092 21 
O S C 182 also set (JaJii v Uiuteii Btates 1T3 Fed 808, 308-800 
(C C A H 1009) , / nitfd 8tat(i e» icl lic<,au \ H'oil 6 P 2il 8»4 
807 (Vpp 1) C 11)2151 

WAot ot Ma5 2 WOO «c 13 A, Stat 81 09-100 This sittlon alHo 
grants citi/inship to the CoiiUdciuted Ptoila luaiims lesidiiig In the 
Quopiw Indian Agency who accept land in Beyeinlty 

wAct of Fibiuaiv 9 1887 ace 1 24 Stat 888 880 nmended Vet of 
Pchiuniy 28 1891, 2b htot 794 Fm other iiUotmcnt acts see Act ol 
March 9 1875 1h Stat 120 Act ot Miinh 1 1921 41 Stat ino (Port 
Belknap) , uc ulso Cbaptti 11 In the Vcl ol Tune 4 1021 4i btat 
S7b (Cheidkees of Ninth ruollni) pioiidiug foi Hie alliitmcot of 
land which war enntted atlci the Cilticnehlp Vet tbcic tvsh i pm 
iiaion In accoidancr with the old loimnlu that each allottee shall 
become a cltlreii of the United Statca and of thi state whiie he nsldia 
with all the prlilUgcS ol citi/cnsblp (sei 10 p 180) Ihi Act of 
Januiij 21 102') c 101 41 StU 1094 stiitid that it was not Ihi pui 
pose of tbi toimii ict to aliildge oi modilv tin Citl/euship Act Atbo 
sei Mmioii 1 S,imonion 231 U 9 841 (1913) ( nttid t Kiik 

ett 188 tl S 492 (1009) 42 L D 189 (1011) , 7 Yale I T HU (1808) 
On policy of Osage Indian Vllotininl Ut Act of Time 29 190b 14 btit 
939, me Acmiiifoli Ltail Co i (oilman 241 D S 432 (191b) and 
Chaptei 2,9 sec 121. 

'•bcnaliii Oiville 11 Hiatt ot Connecticut wiole ‘Modem obseiwi 
tion and thought hate reached the conclusion tbit illotment of lond m 
scvcialtt and (itirinstiip on the incElspi usable conditions of Indian 
piogrcss ' PiobUins in tin Indian Itiiitoiv (1895) 180 N Am Ket 
105 20(1 Dee ilso Tbnyei A People Wilhoul Law (1891) 88 Atl 
Month 840 07b 080 Usually the chlldien of tiibol mcmbois wbo 
elected citiicDsbip tecoheci a siuaUei allolment The Irraly of Tuly 
4 1886 with tin Delnwaic Indians 14 9UI 791 790 contained an 
nnusu.a piovlidon peimttting a child uschlng maloiity to elect 
whethei he desired to become a citlicn 

The Act of Tune 22, 1874, 18 Btat 148, 176 appioprlnted money 
to enable the Secretory of the Inteilor to psv to the cbildicn ot the 
Dclweare Indians who had becomo cltlxens of the United Statea then 
ahaie of the tilbal funda 


111 Iiulliiis tliiii'in mil idoiitiil till* 1111111- ol ti\ 

ili/icl litc 

Pic'siiloiit Thioiliiie Riiosi'tell iltsciihi><I this lliipoitcilit I.iw in 
Ills intssiM III ('(»m,icss oi Dccwiibc'i 3 190] is i imglity 
piilti n/iiir, eiiKiiii' 1(1 hic'ik up the tiih.il miss whoiebv some 
-i\ti Ihiiiis iiirt Hull Ills h.ltc ilieiiU Ini omo t iti/eiis ot the Uiiiti d 
St ills ’ '* 

Bi III iiiicnclliltnl .iclopleil M M S I'XH), lilliiwii i-l)ii Biiiki 
Vit till liiili.m bic.iiiu I (ili/in illii Ihi p.iteiil iii In siiiiple 
w IS gi inlc'il iiisto 111 111 11)11111 till (omiilctiou of his illoliiieiit .mil 
ihc issiiiiici ol I lin-l pafeiit ■" If Ins licen idmiiiisti .Hitch 
hi Id llwl an Iiidi in In wheun ni allotinoul wds nidde subsecpieiit 
1(1 llu Biilkc Vet Is A citi/cii 11)1011 the issii.iiice ol ,i ii.itoiit iii 
lu* foi pill (it his allot iiienl,'' hi'i ilise llu contet.inu w.ls ,ilso 
111 idiudK.ilieiii lii,il the luiluin .ilIottiH is i()iii)H>ti'ii1 mil 
i<i|Ml)li In 111 iiiagi Ills iiw II , iff Ills 

Tlu Hupiciiu* 1 mill ot tlu Uinleil SMtis m llii> t ist ot Iniilril 
I1tatt<, \ CihitiHi” suggcsUil ‘til, It Ciiiiguss in giAiiting tull 
iiglita ol citizenship to Induins, bc'lievcd th.xt il hart bit'll loo 
li.istr” The puiposo ol the Buiko Act w is stated bv the coint 
111 tliec,iseoi Uiiiiid fItaUs t P<U(ini ‘ “ilistiiicth to postpone 
to the expii.Uioii of the tiusl pt'iiiKl the* siibit'clioii of ullottoes 
nudoi thit net to state l.iws ” 

(4) General statutes naturali/mg othei clasbes of Indians — 
Didian wouioii maiiving citizens bociiuo citi/iiis bv tlu* Acl ol 
AurusI 0, 1888,* and Indian men who cnlistod to tiglil in the 
Woild Wti could become citizens nndei tho Ai t oi Noi'uinbci 0, 
1919" 

B NONCITIZEN INDIANS 

Until the Citizenship Act of 1024 those Indians who hid not 
ncquiicd citizensbip bj maiiinge to white men, by niiUtuv 
service, by leceipt of .iHolmeuts, oi thiongh siieiinl lioities oi 
special statutes, occupied <i peculivi status undei Fodcial law 
Not only weie they uonoitizons but they weio bailed fiom the 
oidwaiy pioccsscs ot natui ilu itiuii open to foieigiieis Huch 
leniained the status ot Indians Ining in the United Slates who 
well* bom ui Oinada, Mexico, oi iithoi toieigu binds, since the 
l‘)24 Act leftiKd only to “Indi ms boiii within the toiutuiial 
himts of the United .States ” ’ 


' 15 CoiiKussiiinal Hecord PI 1 57th (long 1sl hiss (I'lOl) p OO 
(’/ Kilc lion Shall tbi indiiiiiH hi Uduialedi (1894) 109 N Am 
UcT 434 437 Accoidlng to Wise Indian Lin and NiPdid UtloiniH 
(1926) 12 A B A Toui 17 then wen a)Kint 1501)0(1 Iiidi ills biililiag 
tilbal lands not set nllnltcd 
*84 Stat 182 

Thib clumgc wan dm laigib lo a miBundeislBudiag is to Ihc ical 
IchhI HiRiiiflc met AI that time it was the hcUit that w irdsbip inil 
citlacnhbip weie Incompatible Fllcl,lnR(i A lawyoi Looks at tin 
tmeiicau Tniliaa Past and Pnaent (1039) 8 Indians it Boik, No 9 
HP 24 20 

'Op Sol T D, M4018 Jail 20 1921 
-’816 U S 278 201 (1900) 

‘ 292 O 8 442 460 (1914) 

• Sec 2 26 Stal 892 26 U S (, 182 

•41 Btit 350 Tills miasuie was inilnised hi the Comniissiniu i ot 
Indian AfCaiis Only a few Indians icqmud eitDinslup in this w ii 
Annual Bepoita ol Commlsfaionu ot Indiin Atolia (1920) pp 10-11, 
(1921) p 88 Of speciil piuvision iitaling lo honmably diHchiiged 
alien veterans of foieign birth Ait of July 19, 1911) 41 Stat 181, 222 
SeeAfoincoa V CaUTw nin, S»i h B 82,05 (1034) This lestiietlon 
was elmnnatoJ by see 303 of the NnHonahty Act ot Octohei 14, 1940 
(Fnbbc No 869 70th Cong), which declaiis 

The light to become a natmallaed citizen under tho piovtaiona of 
thiB Vet BhaJl extend only to white peisons peiaona ot Afiican 
nativity or descent, and deseondants of laces ludlRennns to the 
Western Henuapheie 
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Till' iiiliii ili/itioii liiis .iiniliul mill III liii viliiU iKisons 
,iiid dill not iiuludi Iiidi ins ^ nbo wm logiidid is domostip 
subjofts 01 nitionils ' As niiinbiis id doinesrii (loixudent' nn 
lions oiMiin illiRianii' to llioli liibt, llioi win aiinloei/od lo 
(bildieu of lou'iKii diiiloni.its boiii in tho TTnited Slides 

'■Ihns noncili/iii Iiidi ins im>i(> not iibli lo scuiic ii.nsspoils, 
bill Mile somitiiiiis )>iiinlid doiiimiiits spw itMug lliiil tlu\ weie 
nol iilimisbiil ii iinesiin^ pioliclion lot tin in " 

( ,ilob CiishiiiK Alloinii (ieiioi il of llie Itmiinl Sl.iles toiimi 
1 did Ibi folioiMim iliioii of till sialiis oi Iiidi ins " 

Tin I III IliiiiJoio, Hill Indians an bom in llu 
loiinin dill's not uiaki thi iii iili/uis ol llie United St ites 
I’ll!' simple tintli is pliin lliil tlio Indiiiis m the sub 
j((ls 111 till Uinlid Stiles, and Iheipfoii ,iil nol, in iiieie 
iit,lil lit Iioiiio liiilli, utwns lit till lliiiled SI ites 


Ills of CoiiRiess In Ivints I'l 

II 1 . 

lliosi Ills iiipli onli to foil (f/Hi ( s snbleitsol inolbei | 

<illi|!ianLi‘ Till Iiidiiins in nol fiiieif,n*ns .mil llii't i 

III oui lUiemnii witliiml beini, iiti'i/is nt the Unit id I 
States Mineoii'i, tliosi ui ts onh apph to ‘\ilute”| 


Indians, ot cimisi iiin bi luiili iiti/ens ot the United 
Stulls iiiih bv soini I iiiniK'ti nt ail ol llu Qomial Qin 
iinuiinl eitliei ,i lieitt m in ml ot ('oiiMess (Pp 
74<l Tiill ) 

Tins tluHiTi n IS iiileiitid aflii tin idoplioii ol tin Fiiiu 
Irentli Ainendminl, wbnli liisl dofliud lidiiil iili/tiisliip Al 
till liini ol Its uloption, iimnenl lawms difloiid on ils elfei i 
on till Indiiins " IIopi Unit a hliei il iiiliipii latiou would 
make Indians iill/eiis w.is sliiUiiid In in eath tase," lioldiug 
Hill Hie iinicudmeiil was iiiiiilv diilii itoij of the i oinnioii-1 iw 
Mile ol tlli/cnship In bn Hi and tliaf Indians bom in tiilul 
iHligi.inii well' not Imiii in the Uiiitid Stales and snbieet to 
Hu jiiiisdiiliou theieof, Iwcause 

To be a iili/eu ot Hie United StiUs In ii.ison of his 
hlitli I poison uiusl nol onh bi Ihiui wilhin ils leiii 
loiml limits, bill hi must ilso hi lioiii subiint to its 
luiisdii Hon — that is in its ijowi i and obeilienu ' 

But till Indian liilies within llu limits ot the Uiiilid 
Slates h.iie alwats hieii held to he distiiiil and inde 
pendiul iKihtiial ciinimumlus, lelaimiig the light of self 
gineiiiinent, Hiiragh subiixl to the pioteiling powei of 
the United Stiles iPp 16", 160 1 
This MOW was snstained In two leadint, mtui tliyahon opm 
ions lit Hie Snpieme Uomt ol Hie United States, the holding of 
JOlh Y WiUins' ind Hie dull of Piiitxl Hfntis \ Wont/ Kim 


* in riirllaii was nut iinardid ns "a wluti piisnu within thi nntiiial 
iiiiiliun 1 iws In It Ciimillr tiled 2Ki (( 0 On 18W)) In ir Button, 

1 Alaski 111 llDUOi 1 ) tall L T 2'iO 2'iJ (1904) In 1870 Ihesi lawi 

weie ixtindid to iiiiluik alien., ol ifilinn uithlh and to piisoii^ of 
Vlilian distinl \it ol luh II IS70 sii 7 1li SI il 211 2"ili 
"'T Op i G 740 (ISIO) 

"'Pound Nalloiiils Willioul a ^ itlon (I')22) 22 Col h Ilei 07 90, 

Lll \ IIiZ/iiis 112 1 S 04 102 (IHSI) i{ f iii/irf i / liii 2-i 

toil (IS No niHS (I) C N P N 1 1S77) 

"Uniil Till Ami 111 111 I’lssiioit (1S08) lUi 14f>-ll8 Minnsfiipt 
ilisfi 111 turns ol 111! Pi p 11 tiiieiil ol stale pi omiIiiI 

1‘Viii it be Inn IndianJ his not acquliid cilircn hip he is 
a waid of Ihe Ooieiuiiiint and enlitlid to the consldeiation md 
assiHtuiiii Ilf iiui diplomitu and lonsulni offlieis (P 147 I 
»>7 Op A O 740 (1800) 

"To cluify Its ifficl thi Seiinip Induinii Gommitlii filed i upon 
puisunnt to Siuale Resolution ol Vpiil 7 1S70, umcludiiii, that Uie 
Indians did nol itt-iln i iti/eiisliip In thi Fouiteenlh imendment hen 
Kept No 2()S 41sllonn id sess (1S70), pp 1-11 

uUoKay t Campbell, 16 Fed Gas No 8840 (D C Oie 1871) 

‘ 112 XJ S 94 (1884) The Court also held that iitlrenship was not 
iiiiulied In nl) iiidoumt u( ot liibal mimliiishlp Also see Vniteit Btatn 


III, “ wliiili iMtpliil liiiiii its iliiiliiiie ol (ili/iiisliip In bilHi 
ihlldieii ol Indian liibis owiiik rliiiil a llet,i iiii e to Him sei 
1 1 il tubes 

Othei thionesliiM bun iihiiiiiil is idililioiiil iiistiiu ilioii 
fill this iiiiiiiut status ot Hu Iiiihms wliuli ilipaitid lioin the 
(oiumoiilaw diuliine ot ms soli ' Oui willii * lulu ms Hill 
the (loiioiini intiiists ot Ihe land gi ihla'is mil Iiiihau liailiis 
i 1 list'll tin'll opposition lo i iti/eiisliip loi llu Indians Tint 
feiiiHl the disliiutioii of then business wilh llu loiniiig oi 
Indian siidi igi, whlili was t'MUitid to ittiiiiip.lin iiti/inship 
Olliii wiiteis niniiltiiKd that iili/eiislnii should bi lUiiiid 
ludiuis iHH iiise thoi win sti iiigets to oiii liws, iiislonis 
and piiMlegts,* because thet would add to bnideiis unixisi'd b\ 
natiiiali/atioii ol iheiis" mil liec.iusi lliii (iipncil spuial 
piiMleges siuh as ttc'mjiUoii liimi tas.itum " 

Till liidi III question, whiili had lut'ii im i shadow i cl itlei 
till ('nil Wai In discussion ot the ecoiiomii wilinc, tici'iloiii 
iiid (ili/eiislup ot the Nigio hicime i Inc issue low nil Hie 
ilosi' ot Iht luuctciiilb tiiilun Miin wiitiis leih/iil Ilic 
iiiionginitt ot disiiifi luchiswuciil uid noniiti/oiiship of Iiidiiiis 
in a coniitn touuded on the pimciple ot Ihi oquilitv of ni.iii 
and igieed that the ultimite ohieilne point lo wliiih .ill 
efloits lot pioMiss sliimld bt diieitid is lo IK upon the liidi in 
llu saiue ]Htsonal, Ug.il and iHilitteil si tins wliiili is lominou 
lo nil olhei inh.ibltants ' ' 

Tin Indiuis howoM'i, lieqiunth did nol weleniiie foilPinl 
1 iti/enshi)) “ flH\ olleii chose lo leni' llieii lioinis iii oidei to 
let.iin (hih liibil iiii mbiiship A iipoit ol Ihe Biuiau ot 
Munui]Ml Risiaicb submitted in I'll'i to i Tcniil ( 'ommissuiii of 
Oimgiess which iiquestwl its pipiniation, sUtid that “Hie Induiii 
leMopl in Idle iiulnidnal cisc's) does not dosiio iitiyenship’’ “ 

The delegates ot the Fne Onili/ed Tilhes opposed the giant 
ol ledeifll clti/onshlp to then ptople because Ihev te.iied it would 
Ictmiiiile then tiilinl goycinnienl “ Indians weie often nn 


ship upon tillrenshlp s« Katsyiimiiiei s United States 221 Fell 
(C C A 7 lOIl) 

C S 649 698 (1898) 

’ Kiii„ti PiiiiilpUs ol Ihi liiiUiui laiw and the Art nt lime 19 19)4 
(1996) i Gto Wash L Kei 279 282-29) 

■"Abel The Blnehiiltling IntllanH (IHlR) Mil 1 p 170 
"Ruasell The Indian Beliiii thi Liw (1909) 18 Tali L 7 )2S 

Canfield, legal Position of the Indian (1881) Ti im L Rpy 21 27-28 
17,0/ lambeitsnn Indian Citizenship 11886), 20 Am L lte\ 19) 189, 
Hill ah I Lawloi thelndlins (1882) 184 N Am Rot 272 277 Blukiiiit 
Iiidi in Bdncation (1892) 2 Am Acul Pol & hot bcl SI), 8)8 Laluiilir 
\ United States 6 Okl i 400 31 I>at 866 (1897) 

•"Baiier Pimiiplis of the Inilim Law and the Act of Innr 18 1934 
11916) Geo Wash I. Up\ 279 298 I aniheitson Indiiiii ( il i/i iiship 
(1888) 20 Am I, Bey 188 187-189 
■'Lamlxctson Indian Citizenship 20 Am L Bey (1886) ISS 188 
Foi a aistnssion ol the disci jmlnation against Indl ms beeause o! ixinip 
lion fiom tiiTutiou bee sec 10 on tat t zemphon m ue> ally su Chapin 1) 
"Abbot Tndtins md the Law (1888) 2 Haiv L Key 187, 174 Also 
see Hiislia Law foi the Indians (1882), 134 N A Rev 272, Blailouai 
Iiiilmn Bilncatlon (1892/ 2 Am Acad Pol «, Sol 6ci 81 ) 8 14 TI S 
Senator J H Eilr lontendeil that thi Indlmshise a good chaiactrr foi 
eitlzenahlp How Bh ill the Indiana be Bdneited' (1904) 169 N A 
Rm 4S4 441 t ontia Caiinild Irf..il PosUion ol the Indian (1981) 
19 Am L Rei 21 8(>-)T 

I'lenpp The Indian and Ilia Piohlira (1010) p )9 'SomiHmes 
Indiana weir made tih/ens wUh nilh WiUouuhhi llu I'oiistllutlonal 
Law of thi Unitid Slates (1920) pp 390-801 
"SeeCaiaptei . si is 415, 40 

I idminlsli ition of Uie Indian Ofilci (Bniian of Municipal Hesenich 
Publication no 60) (1910), p 17 

"Memorlil relating to the Indians, Choctaw ddegatis Sin U at 
Dog No 7 4eth Cong, 2d seas Deeembei 10, 1877, lol I, HomormI 
against bin lo enable Imlisns lo lx conn citl/cns. Sen Mlae Doc No 19 
4eih Cong , 2d sess lannuiy 14, 1877 ml I The Five Civill/id Tubes 
well PTcliided fiom the Geneial Allnmient Act ol bdiiuin S 1387, 
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i'ERhOWAL BIGHTS AND LIBERTIKS OF INDUNS 


fimilui tlio ';n?nihLaiiL(‘ ot tcdn.il tUi/insUiy and wime 
times lecmlLcl choosing il ” 

C EFFECT OF CIIIZENSHIP 

M.im lU'opU who know lhat Indians ui ciii/eiis iicumwni 
lit the legal loiisi inKiues of ntiyeiishiD* The nimt commoii 
eiiuis 111 tins held iu.it he disiiosed ot hue fit I 

1 Bi tlilue ol the Ponitepiilb AJiieildiiienl le llK Fidii il 
Constit 111 Kill Indi.iiis is iiti/ens ot the Uiuleil Htites lulo 
mafic lilt Ixioiiu citi/eiis ot the stiti ol then icsidimc “ 

J Fveiit ttlicii 1 spicial st link oi tic itv has inotuleil othei 
ttise, riU/nishiii floes mil iininti llieloiti ol tiihallitv *oi atliit 
tnlial eMsteiici * Sfitnlesoi tu ilics ii iliiiali/iujf liicliaiis otkii 
etpiessli ijvtmil lliose ttliii iKuiinc i iti/eiis lo lel iin then liilwl 
lights f'lli/enshiii inrt tnlul meinlipishiji ue mil liiioin 
IMtihU ” 

i Cili/i'uslili), though il IS toilat nsnill> a iiieitquisjle of 
sulliiRe, does not coiifei the light ‘ Bifoie seuuing the tun 
thise, ii Mitei must toiniilt ttilli llii KHinlionients ot (he state 
Icitt viliieh legnlult ititlmh ittiiiiiueiit ot the igc of iiiaioiilt 
iijirt losideiKi in (bi stile tin i siicclhed peiiod and sometunes 
intlnde intiiiciit ot poll t<i\, litewct, oi nthei spenU iwiuiK 
muiits 

4 Citi/iuship IS iiiil incnmiiatibU' ttilh tednal powers ot 
guai dniiiihip " 


‘’This li shown by Ait let of tho Tieitj ot Pobiuart 2t IMiT, wllb 
the Sinfcis iiiifl otters, lO 8l it 'ill B16, which piovirtes that a inemboi 
who cliiiigcs Ins niuid aflci becoming a citizen shall not lit sllowid to 
lejtun the tilbe iiiilcas the agent (hall slgnlf> tbit he is thiough poniii 
Ol incapninlv nnfll In eontinue in the eveiciw of the icsponeibililus ol 
citizensliiii of the hnited States and bleh to become n public cliaiti 
*Op Sol I D M 28^(19 Ptbnuij trt 198T p 1 When the C Iti/i ii 
ship Alt Otis p issed in 1024 miun lat olBi mis In New Metico thought lluU 
nil Tiiiliniis wile snbjoct to I ixitioii Goudndi Ttn laffil Status at tin 
( lUtoruia Indian (IflSfl) 14 Oilit L Hpt 91 V7l 180-181 On Inti 
lion of Indiins sue Choptu 13 

Al«/r ofAeil loi/ 22 F 2d8Bl «i2 iP O N D N I 102?) 
Also see Poifei i Ban -11 Ail/ 808 271 Pne 411 (1029) 

"'iakima Joe T 7’« is lii/i 101 Tied 016 (C C Oio 1010) Uso 

SCO Chaptoi 7 

Sei CTiiiolee \ation v IIitrlMih 187 U 8 291 108 (10021 Onilcil 
Stalls V CVlcitini 2l"i TI 8 278 288-200 (1009) BanotnH v Umtul 
•statio 221 Ti S 817, 124 (Jill) Tli/ii \ IVtstiiu Tniistunnl Co 
231 U 8 288 (1011) , Unitiaetnlti \ Saniloivl 29m b 28 OR (I'lH) , 
United Stall i v Xotli, 287 t S 74 (1011) , Williams v Johnson 29‘) 
U S 414 (1915) , UniUi Static -7 Bia 341 O S 80l (lOlb) , Winton i 
Amoi, 268 t: S 87d (1031) Also sec Knoepflei Leiml Status of A»ei 
unn Indlm and His Piopertt (1922) 7 Ta L B 202, 240-241 anti 
Cbaptci 14, see 2 

' Act of Mai 2 1890, etc 43 20 9tnt 81, 09 proyides foi tin nntui ill 
zation of the Indian tilbcs In the Indian Tcintorr and states ihit Inflnns 
who Income tlflzens retain llieu' ilgh(h as tubal membus 

' I nltea States y Tfier 2+1 D f> BBl (1010) , /rolbeif t Vnit,a fiinfei 
283 U S 788 762-703 (1981) rev’g United Staten v ffollrit 
38 F 2d 78H (C 0 A 9, 1980) cut gianted 282 D fe ftl8, Vmteil 
Stateo \ Sovlan, 2flB Jhfl 166 171 (C C A 2 1920), lifg 288 Fed 
408 (D 0 N D N T 1919) app flism 257 D S 614 (1921) , FoireB v 
United States 110 Fed 842 (C C A 8, 1901) 
fiSee eec 8 infta Also see Act of June 10 1080, 18 Mat 787 | 
S n S C 3a (Cheiokee Indians lesideut in Noitb Caiohna) 

“8ie Umtea Smei y Siokeit, 188 C S 432, 446 (1903) , 8 Op A k 
200 (1857) In some states citlzeDstaip is the only gnaliOcation CUif 
Const (1^9), Art n B6C 1, “Byery natiie dtlzen of the United 
States » * ♦ shall be entitled to vote at all elections » * « " 
'•Tile contmij opinion of the United States Supieme Cowt in Mat 
ter ot DeC, 167 U S 488 (1006) holding that Congress could not regu 


The United , Skill s Siipionie Couil his s.iul ’ 

It IS ihinunglih isl iWishcil tliil ('oiiguss Ins jik n,in 
' inihiinh uin the Iiidiiiis ilkl ill Ihi ii (illiil ulltuiiis, 

iml lull poMii liilPusliU tmiicniiiiiR tlicii tub il piopciU 
The Miiidiiiishiii lUSL's liiiiii till 11 (undiluiii ol tulili c 
Ol doiMiHlciui Aiid il losts with Coii&Kss tei d< ft niiiiK 
whin till* 111 ituiiiship slmll tc'.isi , tin iiioii gi ml ol lights 
ol iili/ensliii) 111)1 boing sulhiioiit to tiiniiiiiU it il’li 
d9l-^‘U ) 

Cili/eushiji (lois not ilfc*i( the iighls ol the ITiiilud Stik-, 
(liHciiitiKiit OMI (lie Indiiii 1 ( ic(.iiiis liuisdiciioil o\W .i 
(iti/iii liidi.iii Un olleiisPs lomhiillnl wKliiii llie a'sen ilioii ^ 
Uiti/wiship dots not iinpiii I he ..m ei inm at s nglii lo sue on 
bt*hilt of II eili/Pu .illodio to iiioted his ustuitefl liiids " iioi 
■iltoel ilsiamii to luoicnt state kiistion of lus piopnti while 
I lit is Imiig oil the iisi'ii.ilioii,*’ oi to ev'icise iimliol o\u 
tiilMl iiiopeili,'" 111 lo tvliulc lull lolleilois tiom cotiiiiig on 
Ihi usenilioii on diys wluni pumpuis iie mule lo thi 
[liidiiiis' Ol lo f\empt umostiuteil piopeiti Horn hiv. sik, oi 
foiloitiiio" \I.im niih(s, sneli is (ho iighi to sue oi (oiitiiit 
' no 110 ( (loin eel fioiii oi flciiiiideiil on cili/onsliit)"' 

I It h<is l«H 11 (Kiel th it the i iti/< iiship of (he Pueblos ,iiiel in im 
of the Uiskiii Inrlnns (lifl not (iiuuinle (btii siiliiulioii to 
fedeiiil )mis<luti«n” Tlu» eniiltuiiig nt uti/eiisliui does iiol 


late the Mle of liqiiiii tu lufllniis wliii win iili/ins \vis esl'U'' h ei ' 
luliil m Until tl Statis \ Alee 211 U 9 Til 'OO (lOUi) wbbh IK Id 


• ('tllziilsliip IS not mciinipilibli willi liilad imsImki 
contiuiuil • uni iliiinship mil so mi> hi tnnleiicil wilhmil i 
plitih (rainclpilm„ (be Indiiiis oi jiliiliig (bun liciiiml 
leich ni congiissiouil iiguintious uiliiptiil tui lliiii iiinliitiiu 


Bliilsoe Imliiii Land I iws 2il id (I'lH) tliimgh inasiii/ins Hut nli 
' renslil(i does not icmoic the iisaiitiuiis on niiuimeiils pp )1 ,0, dies 
I not shall this view pp 1-U 

I few Op Sol I I) M2S8(.'I PcnruiiM !■ V' 7 p 5 20 1 ^ 1) 157 15'l 
(1605) , '1 r. n 4s0 (J902) iimi 55 1 I» 14 2'! (1011) In iinct(M„ 

I I ehini hi enuds of the State of Niu ioik to liiiisihiliiui iimi uitiiiu 
Iiiiliniis fill Ills (ommittoil on in liiihin iisiiuunm Ibi loiiit in (/iiitid 
Sfiihs 1 ttoi/laii 2<»5 Fed 105 (C l’ I 2 1 'I 20 ) all s 350 bill KpS 
I lI) ( N D N I 1010 ) npp rtlsm 257 TI S (il 4 (l')il) said 
I • * * mil a KUiit nt tillreiisliip clois no) (cinimnte (lie 
tribal siatus oi iiHim (tu Iiiilinn lioni (In gu luIuiiHhip m (In 
..(ivitiimeiit 11 ' 171 I 


liemfl Viiitiil Staffs V Almrms TU lofl 02 ((’ ( 1 S TI12) iH , 

Ifel Fill 8+7 (< (.' K D oki,i 191(1) Dnitid stall 1 \ \uhU 2tT T S 
74 79 (lord, iraUeutH\ I mini Shill s 221 U S 117 (I'lHi Msn 
v( iHthHWi.a Johnson 219U S 4H(J915) IJmlulStntiss Siridonil 
211 U S 2S 49 (101, t), 1(5 g 108 t((l 519 (fl C N M 1912) rmull 
5 United Stans 110 Fill 942 (c l’ A b 1901) Hoiilioii a Uniliil 
Statin, J Okli 101 41 Fat 99 (18%) The list (.siiioiiic of tlu Citi 
/insliip Acl ilinila shows the cnugu ssion il inti iitinn tn <nn(iiiiii fidii il 
tiustmsliJp despite tlu (oufi'imin «t fiti/i'iisbip Bii(k The lejil 
Status lit till Vin IK 111 Iniliui (TIIJI )) it nitm/is tin dnil iili 
(lonslnp nt ilti/cnsliip and wmiishlp 
>iriM/»«5 iwos aqi ji b ff)(i'i2i) 

*f’hapleil9 Al'^i hoi Uiiitnl Stnh s s riUiftm 2(5 11 H 27s (TIOij) 
*Banm<i \ United smn 2H U P 529 (1')14i nftp 191 IVil 19 
((' C 18 1011), VniUd Btiiten v Shiibiiiiie Ur iianlih Cii 08 h 2il 155 
(C C A 0 I99i) Alsosei Thiptd 19 see JAlU 
■•See Cluntei H set 1 

•‘CheiofeelfattoH I Jlitohrotk 197 U H 204 109(1002) 

••Rainhowr Yoani/ Kilted S85 (C C A 8 lOOS) iiyg n4Fid dR") 
"Tho Congrtsslonil inleui must be flenr Cfoudy \ Uialh 201 li b 
146 (1906) 

“Soc s(ts b 7 Evceptiuns to this lulc iic cases m the fedciul ciiiuts 
aepeniUnt upon diacrsitv ot eltlrenship 
“• Foi discussion of the btalus of Pueblos ol ^e 5 V Miizieo, aeo Chaptf i 20 , 
and of the Alaskan Indians, ace Chaptci 21 
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Ill'K SMlllV ('11(1 Ihc u«ht (11 (lull Ot till' tlllliud SlltLS lo 
lu s ll^^'. m llK'ii in'i'U'sl .IS i (leiiemlpnl peoplt 

1 ('iti/uisliii) IS iio( iiKonsistLiit with lestiKlioiis du pidii 
(il^ 1 U (1 floes not (dulfi (111 UK omiieteiil xieisous, liki iiiinois, 
lli( iii'lit (o (oiitiol 01 (Iisiioso ol (lion piopettv" 


Altliuugli 1)1101 to (he ('iti/eiishii) Af( " liidi m ( itizi ushiii was 
oKou .issocicited with the possession ot nmestnctid iiiopcrtj, 
I hue is no hitiinsic leUtion between the two It does not 
de(iri(( tioin till digniti oi v.iliu of citizenship whin o puson 
possessed ol .in estite is dejii n ed oJ Hit light of alieiistion 


"IIiilUiuLll\ Uiiiliil JJl tl s Il7 laadSIli Hiun lli(ini,Ji 

tile iiKiiihiis ol th( ClKiLliw Nition wlk Uti/ois ot tht (Tiiitid Stiitts 
dill ol tlK bill! ol MlSSlsMlJllll (oiiauss 111 l sdlLS III icG li(iin 1S<»1 
111 1‘IOS utiil III lloii^Jitoii Tilt 7((,(t St itlls ot Indliii Snlitii^i iii tin 
UiiKid SliUis (I'Hlj I'l ( ahl L Hu '507 'il'i In '<) itstind tin in 
lioiii (UsIKulion iinioMd tin in (o tin Iiidiin 'l.iiiloti old ii|Ui|>pid 
IIkim with tnoG iiiid Innd lo list toi ti inontlis 

Till siipunn ( ouil in Tii/i i \ Wi'iliiii /iii i stun iit Co Jdl U S dS(, 
(I'llll ‘-,1(1 



Piotittloii bi tin GoTeiniiKDt witli tin ilf,ht to acauiro 
and iiossiMs pioptrti of eveiv kind lud to piiihin nnd olit iin 
happmiss ind sifeti sub|Kl niMthdpss lo sinh lostiinils 
as tin ( OMiiimml m iv iiiestiihi loi tin „(iietiil Uiiod of the 
wlioli (Pp tn-JKi 1 

-Us.isii Biailti \ luinm _'40 U S HB (I'llS) £/)i/t( (/ Htdtf s i Afitr Jil 
U a 301(1910) vnilea Btutts \ Lomn 107 K id 240 (C C Oit 1000) 

I mini AMtrs i tiundoval, U S 28 (l‘)t8) iHf, 148 lud IW 
ll) C N M 1*112) BicL V Flout nov Lm FtiicJ and Reul JSsiatc Co 
(i(S hid 10 (t ( 18 18*14) npp dlsni 1(>1U H (j8(> Coiiliii Toiitnij/ 

\uf N Mia \ niliiuiucHt Tnaimune 12 N M 114 (1404) 

“"Atl (it June 2 1024 44 Slit 2(53 8 U S ( 1 

“Kitfiniiis V Steiiimrta lb Okln 104 82 Pit 086 (l*)^) , Ui'iiatii 
Flnlilnn ot Tndi.in Adniinistiation (1028) i> 7*51 


SECTION 3 SUFFRAGE 


111 <1 (huiociu) siifli.ibc IS the most basic mil light, since 
Its ovt'Kiso IS Hr duct nit.iiis whuieli) othii lights niav lie sale 
giiiiicU'd " The ( iiti iiKhisciiieiit of the Inch ms has liten .i slow 
iiid IS still III MKoiupIde xiioccss In niosi states Indi.iiis 
nieftiii), till iiidiiiiit snlti.ige ictiniieineiits tin and do Mite 
111 SOUK' of (Ik sp.iisc'li seKlid wistciii stitis wlitie diet toiui 
filiigi piopiii (Kill dt (lie iidiml itidii thill Miti IS ol tonsidei i 
lih 1111)101 1 UK ( III (1osi> ))iiiii UK'S 1111(1 oliKtioiis ’ While it 
hist it w IS isscitid (h.it iiiisi iiiimldus whitfs (ould (oiiliul 
the Mile 111 till igiiiiiiiiit,’ 1111111 Liidi.uis .ik Iksuiiiiiu iiKieis 
High iw ii(> ol then ]i(ih1i(ii1 iKiwc'i ,ind iLsponsibilili and .iic 
dmriiiig toiisKlei ibU itliiitioii to mittus fliudU ilfectuig 
them such .is ttiKil diiiiis .tiid w.itd tights" 

A INDIAN DISENFRANCTISIMENT 

Till tdiii ‘liidiiiis not l.isid” lids hten tiKpiciilh used 
in sLilutes iMliidiiig Iiidmns tiom lotiiig It appeals in one 
of the two pi Kts 111 till oiigiii ll ('oiistilntioii lelatmg spetiliiallv 
to the Iiidiins m/, Aitich 1 , section 2 , which dcilaies lh.it In 
(Inns not ti\c>d sli.ill not lie eouiitecl .is “tiee peisons” in dc 
leimuiil))-, the iepi(»sen 1 ati(iiis of .1111 state in Oongiess 01 in 
(onilmliiif, diii'it (.i\(s to bi leiiid hi the United States This 
jilmse IS used 111 the Act ol il.uch I, 17 'KI pioiicUiig foi Uie 
hist census, ” icapiie.iis 111 soition 2 of the Fointeenth Amend 
incut . 111(1 (he t'lnl Rights Act ot Apiil 9 , 1860 ," declaiing who 
slinll be ledeial citi/ens, and w.is used to ex.iUide Indians 111 the 
appoi tioiiment of lepiesontatives to a teiiitonnl oi slate legis 
litiiie " 01 ( onstitution.il coiiveiiiioii, 01 liom p.utidi).ilion in 
1 leli'ieiifliiiii to ileteiniine whetliei the inhabitants of a leiii 
(oil cl( siieit st.iteliodil ' 


"Su TIniei A People Without Liw (18011, 08 Atl Month 840, 
pp 670, 2 0S(. 

1 “' wl'Bip fhpj aie n substanttnl eliunent of the population, 

candid lies foi state* offlep hue loimd it woith while to hold 1 lUies nnd 
hnibpcucs, IVnineiatu Hi puhlu in incl PiOoiosslvo on the leaeriatious ' 
((.'iiodiKb Th( tieal M.itus ot thi f ilifoinia Indian (1926) 14 C’lht 
I. R('i S ., 1 77 179 ) 

■ tdipp The Indian and Hia Problem (1910), pp 86, 64, BlbO see 
pp ns >fi() 

'Ueiinm Pinb’im of Indlm Adminlstiatlon (1028) pp 706—787 

‘1 blst 101 .ilao m subseijuent census btatntes See Act of Tnne 18 
1024 ut( 22 to Si It 21 20 

» Spc 1, 1 1 Stat 27 

' Ap( of Juue to 1878 20 8(at 178 193, Act ot Maich 3, 1487, ace 1 
22 24 hLll 633, I,’*), V( t ot lluch i 1641 2(1 Blat *108 410 Vft of 
lull 10 1804 2S Stat 107 Fm otlKi toims of esclusion sec Vet of 
Much > 1S44 sp( 4 ‘IStit to 1, 404 , A(4 of PeptPmbei 9, 18*50. 9 Stnt 
410, Vet ol Turn ., 1880, s 0 ( o 21 Stat 114 

"A(t of Ma\ 4, 1838, i(R 1, 11 Stat 269, 271, Aot of June 19, 1878, 
20 Stat 178, 193 


Vaiions s( ite and fcdcial l.iivs enictccl fioin the liegiiimiig 
ol the iiiiieteeiith ccutiiii to the o.iilv p lit of the twt'nlicth 
disenli imliised "Iiuliins not taxed,’” oi limttt'd mteis to 
whili citi/ens” 

Though iK'imitU'd (o lote iii then foinui loimtii, Mc'iuo, 
lilt (' ililotiii.i Tiidiiiis wd(> diseiifi iiKliiscd lu (ho (oiistltii 
tidu.il ( dill ('‘iilidii winch csl.ihlishcd ,i goit'i iiiiient tui Hie St.iU 
ot ( ’.I Ilf 01111.1 •" 111 oidei to le.ue .1 loiiphole fill ( piuphaiKe wKli 
(U( spnit ol the Tuiti ot Uiiaihilnpi llidilgd’’’ (hi* new ( oiisti 
liilioii'’ pciimtted the legisLitnu, ‘hi i two thuds cuiiciiiieiit 
Idle, (d ifliiiit Id (he light ol sudi.igc Tiidi.ins, ol the dcseeucl 
(inls ol liidi.iiis. 111 such siieci.il eiises as such .1 pioiKitliun of 
th( Ugisl.iliM lK)dy may cheiu pist oi piopei ' ’’ As was expected, 
(he hisi legist lime lestiuled (he loto to white citi/oiis" 

Home stite coustltnhons and statutes still loflect eailv legal 
Itucii} lh.it “indt.ins not taxed," being genei.illi icleiitifled .is 
ic'isdiis lioiii snb)eit to the iimsdictioii of the tube ot iihuli 
tlic'i .lie lucmbcis, weie not citioeiis ot the United Kl.ites The 
It*iic‘sl fiscs of such lie ml disc iiiiiiti 1(1011 .iic found 111 (he 
lonstilutioiis ot the Stales ol Id.iho,"' New Mexico," uid WauU 


“hcp VuitKi Btahi V b-agamo 118 U h 474 {78 (18%) m 7 
HcMlIlv 112 U (» 94 90 (1884) lot of (Ulii 16 lOOli sii 24 ll Silt 
267 280 New Mexico stilt excdudis Indians on this gioUnd This statp 
ivat. admitted to slatphood under a special compact with the Unilod 
aintos exempting Indian lands fiom tauidon , mid with a ronstifution 
(Xdudinb ‘Indiana not taxed” from llu (Uctnrati Niw JIixuo Ciin- 
titntlon. Art XII, see 1 

•Ac( of Oelobot 20 1014, 1 Htal 141, Act of Maicli 2, 1814 s(c 4, 

1 bill 169, 400, Act of Apiil 20, 1886 c 44 6 (h: G 4 (Slat 10 12 
Vet of Mail U 2 1801, set 5, 12 Btat 209 211 Act Of May 3, 1887, see 
*2 24 btat blG 089 By the Ad. of February 28, 1881 sec 6, 12 btat 
172 179, whites and citlrenb ipcogmaod bj Tnati with Mexico welt 
eUkible (o vote and hold olllcc 

eiGooduch, The Legal Stains of thp CnlUoinia Indian (1020), 14 
Cillf L Rev. 88-CO 

•c bigned Febmsiy 12, 1848, raUfleabon exchangod May 12, 1848, 
rreaU proclaimed July 4, 1848 0 Btat 022, diseusaed In Chaplei 24, aeo 
> Bee United fitotn y Bitohie, 17 How 524 (1854) 

• Goodilch, op dt, P 01 

"•Ibid 

•< Idaho ConsUtntlon Art 6 aec 1 Thla uslilellou is applicable to 
■‘Indians not taxed, ' who have not aeveied theli tnbnl lelatlons and 
idopted the habile of clylliratlon 

y Vrl 7 Of Act ol June 20, 1910, sec 2 30 Stat 547 proildlng 
that Ihe Constitution or New Mexico thall make no distinction in cUil 
Ol poliUenl iighta on aeeount of laee or eoloi and ahaU not bt lepugii ini 
to the Constitution ol the 111111011 States and the Bcelai ihon ol Indi 
pendente Also Provielon FUlh piovldlng that the State Hholl not lestiiet 
Ihe iltflit of guflioBe on account of laoe, coloi, oi piayioua eonditton <n 
seiyltude 



VtRhOjNAIi HH.llIS AND LlBERTIl' S Ot INDl VNh 


IbS 

lUfilipii,'’ dim the UKhI lo Mill t«i IniliiU'- mil t.iMil, ' 

wlitli' (a<mliiiK till liillol to \\luti'' not t i\Ld 
Till' l.iwM ot 1 tiw olhci sides, lliimt,!) not siH.iitl(<ill\ ills 
1 1 iimii.dint, m.iiii"'! Iiiili.tns, m* loustuutl mil .iiiplud so is to 
Hsult in disi 1 iniiiiiilioii In Vu/oii i Iniliiiis au lUiuiMl Ihi 
iitJhl to Mill' on 111!' 1,101111(1 tlmt tint ,111 within the inmisuiiis' 
(liininn siitli iKo to iKisons iimli'i Ru,n(timslni.i ' ''llii 1 iw ot 
South IhiKoti I'viliulos tioni Milini, Induins who iiiaiiiniii liilwl 
ii’litioiis, Iml Ills Mol liLtn ontouiil lot in im le.iis 

Till Attoimi (leiiiill ot Cohnulii uouloiid in oimiiou on 
Nmi'uihti 1-4 I'llh lli.lt Ttidi ins hid no iinlil lo loto iuiiIli 
toloi.ulo hw laiansi (hot wnt nol i ili/oiis Tins iiilius is 
ilinh t'l niiieons Thi ft ih Attoint\ Ui'iiiial, on liiiuiiy 
2^ 1 <H 7 hold 111 it Iiidtins iisninia on i iistuation wilhiii 
till stale well' not lesidinls mil llit'iitoii' iiol eulltk'd to Mite 
G'lns inliiiK loiilliets with Ihi oiiniioii ot the Umti'd HUilis 
Sninenii' ('mill holcliiiK tliil tin land ot an liidiin iisi'it itioii 
is pul ot till' siiiU within whiili till' it'si'ie itlon is locatud'" 

B constitutional protection of INDIAN VOnN(i 
RIGHTS'* 

On Jlaiili -HI, TWO, the hTftt>tntli Viuetieluieiit to the UniliKl 
Sides Uonstitiilioii wns iidoptod, inotidnig 

Sle 1 Till iialil ol (Kl/'ens ot lln L’liitid Stales li 
Mite sh.ill not he deiiii'il oi .ihiiilBi'd In tin UiiiK'd Si lie 
Ol Ih im Sttte (111 leeoiinl ot laee, coloi, oi i>u\ioiis 
eoiulition ol soiMtndo 

Sre 2 Tho Congiess shall hate tin* iiow'oi to oiilom 
thus iitlcle bi appiopiiate legislation 
With the passage ot the Cititenslnp Ait m 1024 cousideiations 
of disiihllitv because of allegiance to i liilh liccame inelet int 
to tho question ot eitizonslnp The pimmions of state imistitii 
lions iiiid Bt.itiitis based on these eousideiatioiis which would 
opomte to pxilndo Indian eiti/eiis lioiii lotinc aic piobibls 
loid iindei the Fifteenth Ameiulment ** 

The weal following the pass<ige ot the Cnil Rights Act id IbTO," 
the United Stilis Distiict ('oml tm Oiigon stated'* that ‘.iii 
Indian * * " who is a tilueii of the iTnitcd Slates • • 

c iniiot he exilndod fioni this piiiilege [of wutingl on the gioiiud 
of being ail Indian, ,is that would lie lo e-wludi liini on account 


« Alt 0 

’ll VilAina l<iwh 10 H Clniptci OJ 

”Piiite> i Jlall 84 Vil/ SOS 2T1 Pin 411 (1«)28) distussed In 
N D Hoagliton The Legal htatuH of Iiiihin SuttiaM m the ITiiitiil 
Maten (lOUj 10 Cnllf L Her 107 TOO 61 S The deemon was ba«H,a 
ou the ground lhat Indians living on the renoivatlons nie "peinone 
undei guoidlanehlp ’ uid liiiice “wauls ol tin nationi] Gmiiumiiit’’ 
within the meniilng ot the Const itution of the Stati of Vii/ona Thin 
opinion ipw iis to he Imsitl on m iiiouiotis lonieptioii ot thi stitiis ot 
Indians cspecialli of Ihi lelitlonhlitp ot guniditii md wnids Sii 

contra fije/ft t JaoPh 43 N D 417 178 N W 417 (1‘UO) iited In tne 
dissenting opinion in tilt Poitii lasi Also see sti •) infia 
'I Si I discussion ot citlrc iisblp set 2 supi a 
" United a/atei V McBratnpy 104 U B 021 (1S81) 

"No attempt is niedn In this cbaptoi to tieat of the lights of Indians 
to tote in fnbal elections This subiect has bun cotoied m CHiaptei 7 
It mar be noted, bowevei thal manj of the Indi ui ennstitntionb coni iln 
bdU of rights including gniinntees ol the light of sulfi ige Thus foi 
eiiample, the Constitution of the Blockfeet Tilbe appiored Decembei IS 
IdSe, piovldes Am morabci of the Blaeldi'et Tube twenty one (31) 
leais of age oi mu shill be eliglbli to uiti at im election when he oi 
she piiwients lilmsplf or haiBclf it a polling place wltbln his oi her voting 
distilcl • (Alt Mil sec 1 I 

"Op Sol I D MMggO Jinnaiy 2b 1<H8 Omnii \ Uintid ktatt\, 
218 U b 147 (1915) holding unioustitiitioual the giandfathci clause 
m the Constitution of Old ihoms , Uiii m 1 ndei son 228 U S 308 (iniO) 
invsllditliu, i similai clause in a Maiyhind statntc, and see 2fin)n \ 
Benidon, 27l D S 510 (1927) 

"Act of May 91 1870 16 Slat 140 

"AfcKopy C7«wpbclh 18 Fid Cas No 8940 (D C Ore 1871) 


lit lau II* Hill ( As w IS Slid 111 llu Lmildl Wall s biiiiiiini 
t'linil III till c iso ill Liiit<<l tsliil< s \ Ki< s< 

If iili/iiis ol oni' lait hiMii). (citiin qii ilitii atnnis aie 
in'iiniitul 111 law to Milt', llmse ol anothei hating llii 
siiiit (iiiililu iliiiiis must hi I'leiums to this unc'iiduicnl 
tliciL w IS no (oiisiiiulion il uii ii ml) ig.iinsl lliis distuini 

II iliim now tlK'U IS It liilliiws that Hit' niieiidnuill 
Ills iiiM'slid till cili/Liis lit Ihe Umti'd Stales with i lu w 
loiistitulioiial light whiih is within llu piiileiling piiwei 
ol (.'iiiigii'ss Th it light IS Lxeniptioii finm tlisf nmiii itum 

III till iMitist of the clcctise Imnthise on acemint ot ia< i 
loloi oi iiicMims loiiditiou ot sLiMtilde This, iiiiilei Uu 
i"Apic'ss pimlsions ot the soioiiil seitlon of the amc'iidiiu'iil 
Coiigii'ss nil) I'liloiK h) iiiiiio]iii.iU li'gisl i1 ion " 
IP 218 I 

Tins (liKliiiii' ))iis ipiihcd 111 Ihi i.isi ol Aui/ ) Dthiiitiit “ 
))liitli iinalid lied i puDisiiin ot Ihe Dilawaie Const itiition 
ii'sliulmg sulliage lo the while i in' Tho coiiit dc'claticl 

Booiiil (inostiou lilt idoiitiou ot Ihi' Piltceilth Aiiiind 
mont hid Ihi cHicl ili 1 iw lo icnimi' tioiii tin St.ili 
Conslilnlion oi iiiicli'i iniipii itne, lhat puDisimi wliuh 
if'sliicts till iiglil lit siilliagt' to Ihi while i no (I* 
4V) ) 

Tlitsi' lasis liavi no (loidil lhal, iimlii the Fitlociilh 
Aiiii'mlnii III liidiiiisait pioUcIi d ■ig.iiiist ill hgislation ))huh 
'hsiimiiinlis iigauist llitiii in piisiiihing tin iinahhi itioiis ol 
lotiis md Hill It IS iiniiiiliinl ttIuIIki thi discnti im hisi 
uii'iil IS diucl Ol imliieci This )iiw dins not conllitl with the 
llieoi) ot Elk ) Wilkins, iiipiu which held sinipl) tint a non 
(jti/eii Iiidiau might !«• disciifiaiKliised by state legislation 
ilong with uoudti/ens ot othoi lacos 

On J.inuiiv 26, 11)38, tin Holicitoi of the Depaitineiit nt tho 
Iiiteiiu) issiiid ail opmioii on the ijni'stioii ol win Hu i a si iii 
(111 lonslilnlioiiall) di'in tin Liiiiichisi to Indi ms The 
opinion (OIK Indi (I 

• ’ ‘ 1 im ui Ihe o]uiiioii lhat the Kiltienth Aiiund 

nicut ileailA' piohibits .my denial ot tho light to Miti to 
Indiaus undei cucunistancos lu whiili non Iiidiiins wimlil 
be iKiiiutIcd to vote Tlic liws of Idaho, Nov Mi\i(o 
lUid Waslmtgloii which would evclnde Indians not tiMil 
lioui )oting 111 ptteil exclude (iti/eiis ol one lats* lioin 
)otiug on gionnds which aie not applied to iiti/ciis nl 
iithei laces Poi thw leasoii I lielioo such laws m 
niiconsUlutioual uiidei Ihe Fittceuth Amendmi'iit Siiii 
ilul), the laws ot Idaho and South Dakota which woniil 
exclude Indians ))ho iii'iiiil.iiii tiilial lekitions iioiii 
toting aie belioed lo be unconstitutional as such laws 
exclude citizens fiom loliiig on gioiiiids wliirli iippl) 
only to one lace " (PS) 

Two Attoiiios Geneial ol the Stall of WashiugLiin hate 
iidcd till! Ihe Itidnn disenfi iiicliiseuieni ihiiise in the ronsti- 
tiitiou ol Washington is invalid " 

The Attoinev Ooiieial of New Aoik in 1128 leuiliieil .m opin 
Kill to the elteft that Iiidnus ipsident iiiion luscivnlions in 
thal stile lie iiititled lo inti thi s.mii is any otliei i|iinllfi((l 
citi/tii •" 

Oongii*ss has implemenlwl the piovisnms of Ihe Fifteenth 
.Amendment ui yaiiont geneial and special statutes 

The Becousttuclioii Acts, pioviding loi tlie admission ot the 
Oonfcdeiatc states to the Union, piohibited these states fioni 
depilving of the light to vole any class ol iitizi'ns of the United 


••92 U b 214 (1875) 

“109 D S 970 (1880) 

"Op Sol I D M2*)5‘)li Taiilliii) 26 I'Hh 

“Op AG W V TaaiiPi Iiine 15 1910 and Op Nii 40% of 0 W 
namiltou ApiU 1 1088 

“Op A O N II (1929) p 204 Itiioiiual opinions have also iKvn 
lendeied to the lanip fffect by attoineys general of manv other alates 
Foi example the Attorney Goneul ot Ploildu in a lettii ilnlod Maich 
IS, 1928, to the Cbatiman of the Count) Coramlsuonci'i, JJiorglnrtes bla 
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Stiilfs ^ho <110 cnlitlocl <0 Aott niulei the Ffdoi il Oniislitution, 
di iliiig MmUnlv with the iiglit to hold oflico™' Then <iie also 
ni till gcnciiil tn il ughfs liws nhrdi ,iil applit aide to (he dis» ii 
li inchisinuiit oj Iiidl.ms hecluso o( then iiuo 111 lOOli tin 
Enahliiig \(t Im the Stito ot Oklahoma evpiesslj peimitled 


'"'Act <)l TimuM Jb tSTII Ib hi il hi bl \cl <>t FiIiiuim it 1S70 
16 Stal (.7 Ad ot Much 30 1870 lb Sint SO 


iiiciiihtis ol III Indian iiatinn in liiln iti tin Inrlnin Ttiiiton in 
Oklihonia to \ote loi doltgilis”' ind iiiohibilod ,iin l.iw ic 
stiittiiifir the iiffhl of sofidigt iMs.insc of i icc oi coloi 


""Ad of Inin lb TlOb m i J M SInl Jb7 JbS iilso su Ad of 
Iiliii 2(1 Win SICS 2 mil 20 b Sl<ll Ti7 Ti'l W) (N M ) 

Ad ot luiii 16 lOOh sees 2 ind I ,4 S( i _(i7 (’( sic 21 o 270 

ippliint, to Nm Mosiio mill pi iiiilltinK ilisciiiiiin itioii Hginisl InilMiis 


SECTION 4 ELIGIBILITY FOR PUBLIC OFFICE AND EMPLOYMENT 


A PUBLIC OFFICE 

The fait (hat out is on Indi<in is not, geneiolli spt ikiug, a 
dlsqualihi ilion fill piihhc office E\clusioiiaii staliilis hisod 
on 1 are iii inohihh unconstitutional’'" <3^*00101 PaiUei, i Sen 
cc i Iiidnin, n is ciii.ilihcil, accoiding (o an opinion of the Attoiiiei 
(rcncial 1)1 Ihe United Slitos, lo hold the office of the C’ominis 
sioiiei ot Induiii Vilfliis 

Mam euh statutes disqualiheil nonciti/en Indians fiom hold 
ing public offices hi limiting me muhents to titi/ens of the United 
Statis” 01 to 11 lutes Attei (he Cnil Wai (he .icts admitting 

the Confedciato states to the Union piohihiled the exclusion ol 
elettod oflici.ils hcfause of lace, coloi, oi pieiions condition of 
seivilniU These ,icts note miplementcd hi tin Atl ol Vpiil 
20, IhTl"” A nnnihei ol Indi ins neie elettid is dclegdes to 
the Constitution, il Coineiiliou oi the Teiiitoii ol Oklahoui i 
Nei ei Hit less, i>i on non a ten st lies still h ii Iiiduiiis lioiii imbhc 
olhto, hi pioiisions iihiih aie pioliihlv niuoiistiintiou.il 
Irhiho iiiohibits linm bolding ,1111 ciiil office liKbiiiis not taxed 
nho haic not soicied then tiihal lelalioiis and adopted the 
habits of (iiili/atioii The laii of South Dakot 1 ex< hides Indians 
iihih niaintaiiiin., liihil iditious 

B PREFERENCE IN INDIAN AND OTHER GOVERN- 
MENTAL SERVICE 


isiiihed Hus faihlie lo Iho lad that inani posilioiis like lint 
of liidi in agent weie legaided tin dei.ides is jHilitical jilnms'" 
and Hill the Indian Oihte coniiiiistd one ol tht hiigtsl iiild'< 
toi political plnndci in Hit Fcdcuil (Joi eiiinieiil 

Home iiolibk incieiscs 111 liidi in 1 inploi niciit liaie lieen et 
fecicd til lucent 11 its ““ The inirahet ol Indians employed in the 
Wishingtoii office incieiscd between 1011 iiid 19J7 tioui 10 pei 
cent ot the total stalf to ihoiit di pencenl By 1010 Iiichans 
occupied moie than halt of the legnlii positions ot the hidi 111 
Senile incl inoie Him 70 poicoiil of Hie emeigeutv positions 
(2) Civil service — Thi Inilian Ollice 11 is mu ot the first 
liiiicaus to 1)0 pkiceil niulei tiiil seiiKe'’' Indians entiling the 
Office ot Indian All.iiis line i((|iiiied to iin 1I1L1 in legnlii clnl 
seiiicc cxaiiiin itioiis except lliiit ceiliiin pidcneiiits wtic al- 
loned in compliince 111H1 slahiti s pioiicliiig tint Indians shall lie 
cniploied iiheiunii pi ictieihle The toiiinil 1(11111 of a dimpotl 
(lie CI11I senice toi Inch iiis iiiidei inlliiiiiti ot Hu Indian Ilpoi- 
gaiiiAitioii Act IS now 111 pioi,ic>si St.mcl iids hau been estab 
hshod and ex.miiiiitions toiiihulid foi iinist>s iiid oig.ini/iitioii 
Hold agents, and a inimhei ot apiMMiitiutiits line lM>en made 
tioiu the legistc'is c>s( ibhsbed as 1 ic'snlt of these ex imnialions 
RxcciiHic Oidei No kOH ot T 11111,11} 11, 1010 ix'imits the ap 
lioiiiliiiciit ot rndiins oi oneiiniilei m moie Iiiduni blood (0 
1111 iMisitiim 111 the Indian Smut nUhoiit « xaimnahon By 
Lxcciitne OiiK i No SIS! ol Maidi 2S, 1010 Indidiis 111 the Office 


(1) Extent of employment — Coiigiess has liegiuiill} iiiaiu 
festod its intention lo glint pielciciices lo Iiidiiiis in ccilaiii 
liositioiis ITnloilnuatcli, mam such pieicicmtiil si itntos haio 
Im ome “dc id let tei s,” 01 lieeii only iwi ( lally fniflilod Oftici'ils 

haic sometimes inslihcKl then tailiiiis in this icspcct bi nuun 
t lining the inipossihilid of secimng coinixliul Indians, espe 
(lalli till the iHoie iinpoil lilt positions’" Soim ciitics haie 


See liio/i 1 IJiiiitlrjii 271 I S 3<Ki (1>127I 

H Op AG 27 (IStfl) A Itttii opinion hi til tlmt in Tiiillnn iihilc 
a mcniliii of i liibi iind suhicit to tiibil luiiBaiaiim amt lesiding In 
the Inilinn Tuiiloii was not ciimpitont to fiki Ihi oflldi] oath la 
postniistei Thi bisls foi this luling wii, tint the Koicrnnieut could 
not oiifoice tin lequucd bond bcciusc the Indliii vould bo inimniic to 
huit IS Op A Q 181 (1880) 

Act of Sipti'mhei 0, 1850 set b 0 St it 446 440, Atl ol Miy 30 
1801 sec 5 10 Slat 277 270, Aet ot Aufcuat 18, 1858 sec 21 11 Stit 
52 60 piovldid that noneitlienB bolding office m the Dcpartniml ot 
Slate shall not be paid 

i°*Act ol Augiiat 14 1848 sec 0, 9 Stat 823, 120, Aet of Uaich 8 
1840 sec 0, 0 Stat 403, 400 , Act of March 2 1803, sec 5 10 Stat 
172 171 , Act of DccemUei 22 1800, see 0 16 Stat 09 
M Act of Maich 80, 1870, 16 Stat 80, 81, admlttmg Texas lo the 

“"Alt of Apiil 20 1871 sec 2, 17 Stat 0 

""Luipp, Tlie Indun md His Pioblem (1010) pp 341-842 

’•"Constitution ot Idaho Ait 6 see 8 

’"Comp Kd LaiVh of S D wc 92 (1920) 

” See 3(b) infrn 

iii«* • * (jn polity of all ailmmisti itlons ainu, Commisbloner 

Moigan took office has been to give edneated Indiana evory piactlcablc 
chance to scni then people but * * • the expciimont of putting 

thim Into the plncca of highest icaponsililllty his except in inte in. 
atanaa not noihed ao auccesstnlly ♦ • Leupp, The Indian md 


Ills Piiibliiu (10111) p 110 Alsu Ml Sclimi cUi lili 1 , Till OIBti iil Indmn 
Afbiiis Its Ills! 1)11 Ailnitiis Hill OigaDiratiun 11027) iip 200-2'l6, 
md 7 Indiiiis It Wink (Siptuiilii I I'll')) No 1 p 11 
"■•Icupp 'Hu Indian mil Ills I'luliliin |1')10) pp OS 'H) 

>' AdminiHliutiim ul Hu Iinlliin Ollin (lUiii 111 iil Miiuicipal Itiaiiiuh 
PulilicHlioii No (13) ilOI'i) pp 24-2"i 

"•Aimniil Iti pint of the Suiic lull ol Hu Inliilni |1')I7) pp 211-212 
In 1010 Iheie nen ilioul 201) Iinliiiiis m llii Ofllii iit Inill in AITalia 
Unpp Till Indini and Ills Pioblem (1910) p 06 
Thi Innunl Hcpoil ol tlu Smitaii ol the Inliinn fin 1018 atiiUs 


On fuly 1 1017 thou niii lutlunl/id in the Indian flild 
seiviu and Aliski 6 03s 1)11 mane nt liar-iound poslUona On 
April 30 1038 there weic 1016 Iiidlaiia mipluicd in the Indi in 
beivicc of iihom 1627 mic In iiculni iciiiound poslUoiia 
Appioxlui iteli oui hiir ul the iigiilir impliiyiea of the Indian 
Sarviu lue Indiana SligliUi iiiiin Ihiin JO piioint of thi In 
diina emplnyid HIP lull blocKls (P XIV) 


Sllghtl) moil (bin TO piucnt of tin Indians eniplojcd ocrc of one 
hilt or raoie degieca Indian blood (Iiid p 257 ) Tbi pciaiinnit 
lecoids do not elnaaify na Indiana thnac with a smillei aiuounl of 
Indian blood than one fonith 

’"Between Jiilj 1 1913, uml May 1, 1037 the aumbci of Indiana in 
Ihp Washington office intitastd tiom 11 to 83 4 Indians Al IVoik 

No 20 (Tune 1 1987) p 80 Acooidlng 1u data aubmllted by the 
Indian Office, on Novcmbei 7 1030, 100 of tho 881 cniploytea of the 


Washington office were Indians 

’“Administiahon of the Indian nfflee (Biiiiiin of \tnnuipil nesoiuh 
Publication No 65) (1015) p 24 

’"•Abpili home Aspicts ol the Ppisonnil Pioblim ol thi Indi 111 Sen 
icc in the Umtid htatca in Indians ot thi Dinted Stall a f iiutiibufiona liy 
the delegation of the United Hlaiea Fliat Tutu AniPiii in Conleumc on 
Indian Life, Pataciiaio, Mixico published by Office ot Indian AfTnua 
(Apill 1040) pp bl (i4 Also see snbMi lion 3(b) Infra 

’"Theie havi been nnmiious kxecntlii oidiis iffetling llic cmploi 
ment of Indians 1 0 Exicnlive 01 dels of August 14 1928, Tnly 2, 1980, 
April 14, 1934 , Inly 26 10 36 



PERSONAL RK.tl'rs ATS'D LIBEimfiS OD rNPlAMS 
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(if llKlliIll Afl Ills (111 rdlllllK 1 l')t<) wild liKt (III III) IIIJIIlll 
lilt Ills W( l(« |,1M11 it (1 l‘'Slll( (1 ( 1M1 s(l \ Ut '•I litis 

(ol Tieaties and btatutes- Willi i i( w i \f djil mils ihi(iii{,h 
(lut th( hislmt (iL tlu liiilitl StiUs I lid I Ill's lino MnoalU 
liteii ttiiiilid iuoUkiui. Ill lilt Ktiiil hniiit, nl ( iiiiiltii ('os Itn 
inililK iiiisitimis in tin liiduii Si'iiKo wlmh itsiiuii litllo in 
11(1 skill (11 wliidi likt lilt iiiisl (il iiit(M]ii(Ui (111 1)0 lilUrt 
mil V III llidii (U iidlii AiJiii issdiiil- bn lust nlllitii iiiiiisiiil 

([Il iIIIk Itldlls ' ' (11 1(11 lllldlllln lioslllolls ' 'Ih(s( IHlSltmils 

idiidi will dill II (K.ildl III iiitiidtiii itmii Ids, nsiiall'i iMiiI 
Itiw w iHis,' ‘ iiid will siitiiiliiius sii]i)iiiildl 111 liiliil funds*' 
kimilllll t(J(I 11 lllllSl llldlllis ill lilt (illlllllllll III S(I\1(( ILL 

('iniildud indiiKiI stiiKim ipliit oi l.ibmiiii, wmk llitmub i 

llW llllld slIllllMsiiii lldsllKUls ' 

dd — 'liiiliis dll |s|diidli )ii(iM(k>d fin iiidiioiKi 

III ( iiiiildS iiii'iil (iL llldlllis'' 'lilt Til it\ III Vpiil is ISbli" 
liilwiiii till I mild Mills 111(1 till' Cliinl iw iiirt ('bi(k.is i\\ 
N iliiiiis (dill Mils III mil 11 slum iiniMsimi 

Viid th( liiitdl iSlihs i(.i(( Hill III |]|( iiixHuiifiiKiil 
III iiiiisliils 111(1 (liiiiiliis iii(t('itiii.(' ipi ililii iliniis btxiis 


' ' I III 1 (lisiiissiiiii nt llii |iiili(\ III |ll(lllll■u liiilniis Icii i|i|iiiiiitiiii III 
Ml Hl( TlKllIll SllMlD SI 11(111111 IIKl Vssiilliris Illlb’llll m IlKlIIII 

VdiiiliiisIniKiii (I'iJSi pp 111) no 
' Id (11 Xpiil JT I'HM l.slil Oj OliliowM ' imlli 

nil, IiiKiii (iinliiiiiil sliill III (iinstiiiid p, pKiini tin iiuploMmiil 
(Il siKh ciii.iii((is III otliii skilliil Illlllllllll 01 III jiK'Kut lhi> ein 
pliiiuiinl (It whip lilmi wliiii il Is liiiiii ii In ilili toi Hu 1 1 on <i In (u i 
liiiiii till sum Msii sil \it III rnili T I'lJ-l I is I > Sill (illli 

I^Iln|lll VitiilMlIiIl I I'lJli I I SI il 1 .l lOiiiii III list Vi I III Vpil’ 
I'l I'lJli II Stil ill, ((imiiiniisi vd III lull lOiii 14 Slut sss 
(I'lilppiw isi \( I Ilf Mil IJ lojs I -1,1 nsiii -.111 lAimii \1| 1,1 

Wnv J7 101(1 I II’ 111 sill III) iWiml Rmii i mill Indiin lilim 

slniU Ik inndiiMil iMipl- lui iiiitiiiii im, oid sniuiMsnm | Hiiiiniliil In 
V(t Ilf V|ull Jl lOiJ I !_> 7 Slid SS 

>-’SiC 0 Ilf Ihi Vi I 111 mill W Ifill 1 Slut 7n plOMiles Hinl 
nil* pn 111 nn ii,(ii(i nili ipii li>i lull In V 'lid iniinulii iionsiossiuiul 
spiiutis Ti,ui(linp IlK piv III liiliipia(>is n, disiiissifl m Initra 8l'iU'> 

V illtrfiell 1(10 TI S 111, ilSSli) whlli ih, Vd id libiiiin it 1S0I 

i(i Slat 7S 1 7St luiiiirlis fm llii i mtiliniuiiiit iif Imliin sinuis mil 
Riiidis nlthniit pm fii um id Hu liudiis idillim to tlK* pcusiuiiiUk 
of rnilmns flu in m nl Siiiriinlui JT IslO with tliu ihoilins Vit 
2t 7 Still 1,1 IS iniitid iiinsiuiis iit Si" nni „iinlei1 lo i fin 
siinniiii, (’liiiitiH W mil, IS ,u,t iviudius JO nlio nnulMil iiiil 
loudit in tin mun nlili (iinml Wiiviii T’lmisioii n is mitli toi om 
Ilf 111! lew 10111)1111 iiiMli liiJisiiniiii [mil Ills 111 Hu 'In il\ id Vii_n I 
7 170(1 iiniiulilislii (1 111 III Vil Viiliivis Nil 17 nhidi iippoiiits 
'Wanllni 11 mill ul till (ml Mliou ,s iwnl id tin 1 iiitiil SI ids 

til sOid iiiiiiin with lh( link ii( liii„i(llri uni’inl md Ihi iinnntl s Uu\ 

of fliOO liiuii 111 - liiiiiiiiu il ITS" with till Wiinrtid DiUnni 
t’hippuwn niid Oitiiin Nitiuiis 7 Stit l(i Vpiiito litiiU tolIonluB 
vrt 10 wbii-li pioiiilis Ihil inn riiluwiu ililds nlu, took up tbi 

liittliit toi till Futtfd Slips IS lliiitiiniit (oliiiHl iiid (ajMnlji slid] 

tK> iistiiuil lo link In 111! nil in 111 Mlluu ns In ton Ihi Ri volution m 
W 11 Also S(( Oieiih 111 (SI iJtoiiilii i J7 1R 0 Vi I n 7 Sinl Hi 
iti-ttli piiiiKliii., Hut (iin (liu>t ,( (In Cliodin Nitliiii nliui in mill 
(111 siiuip sliull Kunn llio jmi of i liiiitoiiiiit lolonil and otliii 
thipls fill pij ot iiiiiiiis mil (.iiitiinis in tin Umtul stitis Vimv 

'•Vot 01 Mull 27 1001 1 ) stnl Hi -114 (Ciows) , Vit ot lliiih 
> lOin Vit II .'■III IDK. 1(117 (Slioslioiiis) Vitot IiilK 7 l'IJ4 

41 Stit 600 (Namosl Alt ol JIniLli 1 1020 ( 41 44 Stilt 196 

((inlnaults) , Act id Apiil 10 lOiO i 101 44 btnl 9()> (Pori Peck anil 
IdifkPiti Act ot jiili I, lOiO 44 Mat fifW (fMppiniH) 

* Aiiimil Rupoit of thp fsouitiii ot till Iiitiuoi (1017) p ill 
«' Vitiili 11 at tbe Tiiuti ol M.uch 11 , ISOI with the Chlppenrw 
1i Stilt 1210 lill “Wliiuiiei tbi siiilcos of laboicis ii(> icqniipd 
niKin tbo ipsiiuifion pi(>f(i«ice sliili lie eweu to full or nintiiii bloods 
if (boi Shull 1)0 loiind (iimpetiiit to pi'ifoiin them ’ Also Ke Tnaty 

ol llin 7 1R(,1 with tho Oliippinus Alt 11 19 St 4 t (iH Aitulp H 
of tbi TiuKi ot Octobpi il 1R67 with the Klowus and fomanthes. It 
Stit >581 >ifli pimidoB Tho ludian aReut ui inipIoiln„ a taimer, 
blBiknnuth tmllii ,nd otlmi cmplovi’is hBiiiii pioiidcd Im ipjall 
fliatioiH being equal sliaii give the pipfpiente to IndimB," 

’ Vit 8, cl 12 14 felttt 769 


ujiiil sliill Ik ki'Wi Hi udiiiiitiiil nieinlids of Hu siid 
ndiiiiis |b( obuti bi’iiit, to (uuie ■ I iiid ibl(> uinbitimi 
Id iiiiiiiii’ tlu txpiiuiui nwissin tin iinlitu d oflicos 
(if 111111(11 1 HU I in IlK uspi’itive 11 illoiis 
(ft) Uannil s/rt/Mfi s — Tin Vd (it Imii U) 1SH4, tin lust 
iiii]i()it,liil I’nipbiMiKid si lill U' till Jiiiliins, giii' tlu’in piifis 
did till iMisitiiMis IS ‘ nildpieli IS 111 otliii pi’isiiiis iniiildvid foi 
Ibi bimtit 111 till liidl.nis ' it pioiuilv iiiiililnd l(ii lln> iTi 
iiitiiiii Ilf till (lulus' Sdtnni ~i ot iln k( I of Aliuli 3 
lS7i ‘ ‘ iniiMikd that wliui liuUiiis ( in iH’ilnini till' diitus 
iliiv slpill b( implourt' 111 iiwliin ipiiiiiis Vgiiii in (he Ait 
III Jliub 1, ISSl"" (oiiRK’ss niiniUstdl its disni lo iinicisi 
lh( ( iiiiiliM im nl 111 llldlllis in llic Iiidnn Senue, tiv pioinl 
in„ * putdiiKi sb.ill at ill tiniis, as tii as in ic 

III iblo 111 qiMMi Id linliins in tbi> I'lniiliiMmul ol cltiual 
indliaiiKdl mil iitliei lulii nil icsi 11 diims mil abiml ipi'iidC' 

V biiiuli'i iiioiisiiin, wlu(l) lisp iiuliidis pnsilioiis outsnii tin 
Iiidi 111 Hiiu HI, ipiK Its 111 (III (biii'i.il Allotiiii'iil Ad tllLi led 
is an idditiimil iiKUuiimiit to tlu ab mdiniinoiit ut tiibil it’ll 
Hons It piiiv nil’s 

• •" And luii’iittii in tin i inplovnu nl ol liidim 
polui Ol iin (itlK’i i miilnv I’cs in the imblu si'ivut annmi, 
inv ot till Iiuli III ti ibi s ol bands alli’i led bv Ibis id mil 
nbt’K llldlllis ( m iKitoiui (lie diitiiN idiinurt (hose 
liirtians who liaii nailed Ibimselvis ot the pmusioiis 
ot this Id iiirt bpioino cili/iiis of (lie TUiitod Htitis 
shall bo 111 (It one d 

Siuii icaislild n 1 in pioiiih’d loi pu'liii’iid loi ‘beidus 
liaiiisltis, and laboiets, mil wluie piatin ible in all otlni 
(Uitiloimuils III (oiiiuttioii with tin anomies ind (hi riiiliiii 

Soitiou Ji ol Hie AVluiUi Iluwaid W t ' ' tin sixth iipiioi 
illtmiil III the sjiue ol a ttnliin, lo t,no iiiolcitiuo to Indians 
ni the Indian Senui, pioviiles 

The Bdiilaii of tlu Intonoi is diuitoil to islahhsli 
slaudaids ot lualtli, age t ham tit oxiioi lem e, kiiowl 
dlgo, mil abilitv fm Indians who in iv ho iiiiiomtod, 
willuml lepaid to cnllsonite hiws to tin \ iiions jiosl 
funis m iintalued, now oi htieillm. In the rmlim Offlio, 
in the adimuistiatiini of iiiiiitioiis m siniiis dfidiiiR 
m\ Indian lulu Such qn iliflid Iiulnns sh ill hoieaflei 
have llio liiefcieiin to Hittoiiiliiuii/ (o i iiatiiios in am 
such iiosiluiiis 

Tills inuMsiou diiitcmpldcs the cstalilislmieiit wKliin the 
Iiitenoi Doiuiilmont ot a sjK’cial civil smlic loi Indians uhnie 
The failnio of the Iiitoiim DoiwUinent to comiilete such a 
Astem has been astiilied to lack ol idoiimte ■ippioinialions*’" 
( 1) Statutes of limited application — 

(ni CoiisfiHitwu utiil, oil tf Miinfio/i — Agidinonts with In 
ill 111 tidies'' 01 stntntos iiipiuxii latliif; nnmiv foi Hu ion 


' '' Vit ol luiii in IHH, Sd <) 4 Slit 711 717 
’•t8 stut 40i, wn 
'"Sic 6 2i Btat 412 411 

>“ 1(1 ot idiuiiiii 8 1987, Ml 1 24 Htiit 1SS is'l I'lO riii Vd 
of I'lbmUF} 14 iTil 4i Stnt 1246 (I’liilih) ixtinilcil Hit pionnons 
I of this itt, as non mb il lo 1 inds purtiusi rt Ini Indlnns 

“ Act m August 19 19(1 1 set 10 29 Stnt 296 111 21 U s (' 44 
Also St I VitotllnvlT 1982 22 '9ta1 6fl h8 Vet of Tiih i ISSt 2 
Htat 70 97 

“■Imii 19,19,4 sit 12 Ik Hist 0S4 980,211 S t 472 
«‘T Indians at Woik No 1, pp 41-12 (1980) vol 7 Nn 1 n 2 
(1B40) 

”'Act of Time to, 18D6 Alt s i'l ktnt ,21, 119 "It Is nguisl (bd 
In the emploinicnt ol ill aienry mfl school pmploipis iiutiiime In 
nil iisea be given lo Iwhniis nsidlng on thi lesiu itloii wlin nn will 
qmdiaid foi such positions" Also see Act of Apul 27 1 901 Ml 2, 
9a bint .92, 194 (C’lows) Vol of Mu(h 9 10(19 All 4 1. S(nl lOKi 
1017 (Shosbonon) 
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sliiutuiii ot loiuK “ (II loi iitbii jiulilK *' oi inn. ill woik'" 
(III llio loseii ilions olliii iimiuiu IIk i iiipIoMiii iit iil iiii iiiboi s 
ni 111! Inin ui Iiiiliiii I iliiii "" 

(b) PiikIki'ii oj hiilidii iniidiiil', llii Ait iiJ" Apiil Ml, 

iiiinulis 111, It Imlini 1 iliin sli ill he implinii'l is l.n is 
]ii 11 111 llili iiiul Hill imiiliises ul till iiioiliiils ot Iiuliaii in 
flnsln lull he 111 nil' in IliPiiiiiii iiiiikel in llii ilisiulnni nt Ihi 
Bi’iiitiin 111 Hie liiliiiin lii suhsii|iiinl iini iiilnn nis " ihi 

IKhIkhi nl lliis iiunisiiiii ii i> iidiiiii iiuiiliises \\ is iniili ipiili 
cihlo iniH lo lliiisi iniiiliiises iinl iiniliiils tin suiipliis mil 
scnices e'(i]i1 iieisiiiiil semiis liii Hi liiili in Inild Suilie, 
ivlucli exreetl 111 iiinmiil M<)«<'iili*" 

The Acl 111 ftl n 11 IhMI'" lulliini/ s Hu tM.ii(lin to pm 
(htije foi use in llie liiiliiii Miimii iitiilis in.iiiiiliituiid .it 
Indi.ui 111 mil il iiul li imiiift si Uonls 

(r) A/iliftmi ',()(((( - ''Uu skill ind liiiMii ot Iiidi ins i\iii 
ulili/id in HrIiImIs loiiif,ii lois" uid olhei Indiiiis" Aitifli 


'“Vitol Jin 1 isss \il HI J-i sill It 114 \il il linn 7 

1024 47 Stit bOti 0(17 (Nii\i|iis| Vil ol Miiili 1 lOJIi 4t Sill 1 "i 
rhi Vil on jr n 4'i lOJS 4" stit 7“|0 nui 111/ IIII iiipiiiiiuillim tin 
itsin ilnin lo iil iml ilt^ilili tin < dm iiiiiii ill ml uiiiln llii I'lilii il 
ni,liwa\ \tl fni Hindi no nlliii |i|iiii|iil iliiiii is n ill ihli tilOlloOllll 

HIS ipinopiinliil fill 111! iiiii|iiis( In l.n \il o lull Jl I'l.J sii >ni 

(iKJlHl) 17 sill 7110 71( I II \(l »1 Mil -7 10.0 I tit 4(1 

SlTl 47(1 inn mild Vpiil Jl 10 J 17 Mill ss iMiiipIs lioiii tin ii 

iiulipiiii nl III (iiiplinmint ol linlnin liliiii iiiiil Inilll In IuiiiIh piomiIihI 
In the Stiti of IJjiiiniiii. 

‘"Al’l ol \piilJ7 loot \i| j sill "ij "1 i< iinis) nnsilioii 

tot of Miiiill 1 10(17 \it I , SI II lOKi 1017 I liiislioiK's) Vil ot 

Apiil 10 lOJIi It SUI 111 Klinii iiiltsi Willi siipplv 

""Act of tpiil J7 1001 Sill 7J .74 (l II «s) ilikliis iliiiis 
I mils iiKl fillip \il Id iniii JS I'liMi .1 stal 717 Vtt nl Aliuli 

JS tons SI, 2 ,7 SIH 71 miiiiliil In HI ol 1 immn J7 I0J7 t> 

Still TO Iliiiliii Huik 111! JIi inillllllii IlKliiiii iiMilitiuti 
"'Stilnti ciliil III In Its siipiii \..,iiiminl with Slioslniin iind 

liipilioi liibis on Slio horn iisiiiitnni Vit ul Miiili d 1007 All 

4 s4 Slut lOKi 1017 kt,iiiimiit wilIi Iniliiiis of CiiiH kiMiiiitinn 
\piil J7 10111 >1 Sill ,7J 74, ' t uo fimliiil sliUl lip 

iiw.iiiliil, mil I inplmiiii nl t,"<n to ulliii tliiiii Ciinr liicliiiis in whilis 

IniPi 111 lined hIIIi Hniii ixcipl lliil .iin Imliin iiuplinid ni iimstiui 
Inin iim) Inn hIiiIi iiiiii tii Hoik liii him ^ ' 

'"'llii tit of Turn J7 100J J Stil 100 t02 (CluppiwH) piinidiS 
Hill pnicbiisi IS III liinhPi sliill bi niiiiind 'nbiii pi iiliiiilili In niiplm 
riiclliiii I ilioi 111 till (ufliiin II nidi IIS iiiid m mill utnii ol siiid lim 
Iwi Thi pi lit lids nl iich silis in. iiiihid b\ llu Tiidlin RiUPiui 
mil iisid fin tin In in bl ul Ilii rndiini diildiiii In Iln sibimln 17 Dp 
A f. 7 '1 (I soil Till VitiifMivJli lOiS 47 Still 770 iiulhoii/is Hu 
einplotnunt of Tndlin liboi on ((iliiiii Slmslmm Indmii iisiii lUon 
I Olds siippiinii'iiii (1 In \it 111 lull Jl totJ SOI tint 1) (Jl (HI "17 
Sill 70*1 717 lhi> tiliil M IV J7 10 to i tls Hi SI It 4.0 iiilLIldiil 
Act Ilf Apiil Jl tOU 47 bint OS CWiiid UiMi) (\cipls pugiiieus and 
siippuisnis hoin the iiiininuipnl foi Tndinn liboi 
IB SHI 70 

" \(l III limp J7 1010 SI. Jt i(i Sill S77 8(il J7 U b C 47 0>, 
Aot of Jtii IS 1011, to Sill IJ’ Ul. Msi) SIP Alt ol Tiiiunv IJ 

1027 41 Stit OtI 0 il hIiipIi iiPitis in TiiiUiin Kiivui suppl} tnnd 
" ' Siimi timi s iippiiipii iliiin ids iiiiilniii spiiiul pnnlsnms mipow 
Wins thi Biiii'lun of till Intiiim wliin pi idli dilo In liiii Iiidlnn 
goods Poi ctduipli < 200 spi 1 (It Hu Vfl of Angnst 17 1804 J8 
Blit JHO tlJ 1111(1 Iln Ml III Aliiili J 1S07 JS Slit S7I) 007 mill iiii 
Ihi folliiwiii.. piOMsiiiiis “ * rii it piilillisi |nl siippliis] in 

opin mnikil slinll ns In ns puiilii iblo 1 m nuidi liom Indiiuis inidii thi 
diiPdiuii 111 thi biiidin Ilf Hip Intel ini " Tint thi Spciplmi 
of Iln Iiitiiliii nmv Hlnn piieliiilili uiaii„i loi thi minul<utui( hi 
Iiidlnis iipciii tin iiMiMitiiin ol slims dolhing h ilhpi iMiuiss mil 
w ibons " 

"‘Sii 1 Jl Mil 114 HI 

" lipilv of Scpliuiboi J7 IS’O Hllh Hip Chflctnwa kit Jl 7 Hliil 
741 178 

““Tiiiti (It Siplpmlm Jl 1S77 with the Priwiipis \il II It Btit 
7J0 71J pimiili foi iiiiiipoiisitloii ni iipl.u Piiunt of pioppiti stnlpn 
tioni PHHnpi smuts iPtiiimng liom ui izpoilitiun Hith the Amciiian 
Arniy against the Chpviniip Igdians 


lU lit Hie Til 111 (it .Siiileliilii i 17 177V' priiMdid that 
Hu IXliMiKs ‘ iiigigeto )(iin llu iKiiips ot Hu United 

Slitis itiiKsiid, iMih such <1 miinhii ot Hum liest ind most 
es]ieil Hiiiiiiis |s Him i.in spin ' “ Tlu Ad of 

\Iinh .7 17‘U piinided loi Hie i niiikiMnent ot Indians lo 
piiildl llu hiintieis ot Hu n.itiiiii Soim of Hu tiilu's (igicid 
III linmsli suili H iiiiois IS Hie iiiisident ot Hie United M.iles 
111 nil olliiei lining Ins iiiHioiih thiiitoi inn iifpiiK ’ 
III iiiosiiiiliiif, the 77 11 111 1812 ig mist Gu.il I.iit.Hii"’ \ 
(Id idi iKloH tlu ('ml \7 11 Hie Vinn umt lined i loni^i.iin 
III Mli.iniui mil UiliHiii moiinlLd i olnntecis,' " Tliue full 
KgiiiuMils ol liidims weie (iilisled in llu Union kiiin " TVilli 
Hu (oiiiim, ot |H Id Hu Uicsidiiit h is ,inlhoii/ed to i miilm in 
Hu liiiiliDKs iiid indiin (oniiln i iii.iMniiim of loan indi.in 
Moiils III hi |iiid hk( I n.iln soldius* The Ad ol Aiignsi 1 
IS')4,' ' iiiiinilled Hie (iilisfiiunl ol iioiidtizcii Indiiiis iii (he 
\tiin in liims ut pt ni ’ ' Omi 17 ()()() Indi ins seiud in tlu 
77'(iild 77 11 ‘ Ihiii III Itidiin scouts in Hu legulii <iiun ol 
llu Umtdl .SI ills’" 

Irfi ro«/7(— The Vd 111 Iiiiu 7 1h't7 ' idiinieslUi Coinnils 
sioiiii 111 rndiiii Altiiis to einiilot liidi m gills is assisi.ml 


" \7ilh (In inliiniiis 7 Slut tt Tin liiiti of Ucienilii i J 1701 
null tin Oniiilii Tisiiiioii mill Stoi kliiiilsi Iiiiliiiis T Slit 17 iilis 
111 Its pii imbli Ihi liiitlilnl issistmii o ii IhmIi of IIk Diiildi Turn 
KOI mill Slo(kliiid,.t Indiiiis nho liiiinsi nl linn siiiuis dniiiig llu 
kiMilulioii Hdi diiMii lioiii Hun Iioims linn housis mil piopiits 
dPstiotid Ills t mil! 7 ol tills 111 ill pioiidul Hill >7 0(10 slnill 1 m 
( hslitboldl loi liiiliiidtnl lossis mnl snuiis in idiiiii tin iiIiikiuimIi 
imnl III liiilliii (liiiiis 'Iln Ml ol Ink JO ists o si il J(i7 piovidul 
lot III! ^iiiulin ol 1 pi iisioii loi widows in hiililn spiis who simll 
hill SI I Mil 111 III! < onliiii 111 il lull 

•'1 Stil JII 

'"liiilv III lull JJ IS14 wllh fin Miitiiliils mill olliiis Mt J 
7 Stil 110 VIso SIP I'll ill of Sipiniibii JO 1SI7 with tin Wi tu 

dills iml ollnis Ail IJ 7 Slit IliU piovidlii., Ini piiimpiil lot piop 
(III (1( tioMd (Uiilnj lino wn I'llil of llu ('inks isslsleil tlu TliiHsh 
See piciiiilili lo luUi of ViinUsI 0 IS1I will! Iln links 7 01 it tJO 
Olhii mhos did Hu s.uiii H'oi (>\ iiiipli sii Til nil ol Siptnnlui 8 
isn Hith tin Wiindols iiid ollnis 7 Skit I .1 

Cluiokd iviitiois loiinhl uimsl (.nil Hiitilii mid flip Miiilhpiii 
[iidims Su \(l ol \piil 11 IS4J 7 Slit 17' sliniiiii Haniois 

‘ought III Iln Iloilili Wn Sn limit Ilisoluliiin Alinili 1 1‘'47 7 

Stil SOI) iiidTiiiti ot (tdollPl IS ISJO Mil h Hu llnnliiis Ml 11 
7 Slit 210 Ihe Niiiilos nllddl lo ll,bl Ihi Ipaibcs Si c Hi Op 
V (4 47t (18801 

"‘ Ul ol Sdildiilid JO lS7lt 0 Sill 710 

'"Lnuntus ivdi pioi'did tot tlipsi ii L,iiiii ids Toint Itisoliitiim 

riHK IS 1S(i() 14 Still .111) \lso SIP loinl Kpsiiliillim lull 11 1770 
10 Htit 400 Aim 'Hu SI iM boldiiin Iiiibins (1010) vu] J p 70 Mat 
lug tliil till Siiidiii III Mm wis upposiil to Inviiig ImlmiiH ni llu 
Vrmi duiing Ibi t'llil Miii 

' Vit III rnly ja 1700 SII li II Sill 4J 14. Ilintl of hibiuail 
10 1 mi 7 wllh till Olkidns mnl Siiiu'C lifs 11-11 17 SI il 707 7(ir-7(iS 
Vlso SII 111 Op V (1 171 (1“sn) und Ml i.r Viibiisl IJ lS71t 10 Slut 
111 Vtt ot lubiuiii Jt 1701 JO Sinl 77(1 774 mil H S >]IHIl 
ippiiledby Ml of Alnih 4 104. 47 bill ItJS 

‘«S(( J JS Sill 217 Jlh iraiudul Illui 14 I'lJO 41 Slit 1077 
Vlsii SII Act of Vpiil JJ 1S07 SI. B 111 St H l(i4 

■" Hi pi ilPd b} Vd of lunp 14 lOJO 11 btllt 1077 

U IPIukln.,11 \ I Iwid Looks it thp VniPili in riiilimi Past and 
PnbPiit III J (t'l 0) 0 riiflniis H Woik No 0 pp JO 2') 

•O' 10 (1 R C 1 7b(i R b V 1270 pi.iiid.s 

IndluiiM (iiUsldl UI implniid In otiIii of Hip I’lisldnil is 
simits sbill ipiplvi thp pi> ind a11oiv.iiui>h oi l ivnhi sidiluiH 
10 use 017 giiiiH Intlnii aionla an Hlowuui toi lioisis Tlu Ad 
ol Alni 10 10B4 MPt J02U), 44 SI il 121 krauts niliuHttd (iimpiiisti 
lion Liiinmoiily calhd ii Iionpi lo Indiin itnuli who hup iikiiiu, of 
(hp Win Id Wii 

’■’IniUnn APinopnnlion Ad flwdl irii nidlii„ luiu il) 17‘1S 7(1 
Hilt 62-S4 Bill siiiiilm piniislons iii punous ippi npii itioii aits 
MP Ad ol Junp 10 1800 20 bt.it Ui 117 ,lud AH ol ainich 2 1807 
2h Stit 870 OOfl 
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iniitinii'. ,intl Indi.iii bo\s i'. Iiinuis uiU iniliiMiiiI K in i.<iiiiiis mil Ik «st ililislud Im i unMiiinm of 10,000 Indian 

ill Iiidnn 'sthotiK wlnu it is tiniti<<ihl<> lo do mi" eniollw's, who mud mil lio inuniiiloMd oi iii iind of emploi 

SMtmns 1 iiicl 'I of the \( I of Tune 1'W7 ” nliiili istah im iit ind who m n lie eveiiiiihd lioiii the leqiiiieiueiit that 
lislies 1 iipiuiiinnt ITmIi in I onseiMtioii (’oips ]noMdi> that put of tin wanes sluU he jiiid to deppiidiiits ' ’ 

■'-n sni ll'l uo Tin i.iiKiiiil liitt Alt of \Iuili .1 l'»,A r lO son .li) tin hmHiHoiis ri|,iiiliii-, dIKiiKioih of In 

( 17 4S ‘Out aa (Ini lint iniilnin such n pinvisiou ili in OlMsinii iif r (. f w( J'l t F K 19 1-IHaO 

SECTION 5. ELIGIBILITY FOR STATE ASSISTANCE 

Snmt' side uliiiinisii itois ne uiiiiwaie tint Imliins mini I The Solnitoi foi the Deiiaitiiiiiil of the Iiiteiioi In a memo 


tainniK lilbil iclifioiis oi liMiih oii lesen ilioiis iie ilti/eiis' 
III iiiisl ik( iih issuiiii III li lliei IK sn))|Niiiid lit tin Fidi'i il 
Clot 01111110111,"“ Old dent them ii'liif This diM uiiuiiatinn m 
s| it( .lid has nude iiioK milt the piomiiim disiiess of mint 
Iiuliiiis who lie 11(101 ,iiid lite In low iiit UMsoiiahlo stiind iid 
of he.illh and dnemt 

II Ins Iieen ulminislialitolt held thit tiidiaiis ait lulillt d to 
slnip 111 the tids and soi\i(i‘s piotided lit slite laws, subsi 
dmed br fedeial Riaiils in aid iiiidei the Social Seniult Aft’" 
OI duett 01 woiUioliut statutes"' 

’•'Fot a (lisoiissiiiii (It tiKii Ii„hl to fcdei il tssisKuice we ( bniiltt 12 
*(0 1 on iii,ht 1(1 lalioiih (lotliinR et( , uiiilei tn ttm s(h Chiptci 11 
sK as i(ii i dls(u smii of runoiis mk SilimeclkPliur The Offlti ol 
InOmn \«tiirs Its nistoij VetiMtus iml Orgniii/Htlnn (in27), 

pp 68-7(1 foi a aiv-ussKin of surpo't of Iiifliins sei pp 202-J:f0 
Othn tbdties pioMtlfrt Hut the Unite (1 &tites wonW *ne iii Ineliiii 
tithe piotliioiis incl (Jothing Sie Clioiiler J, set SC (8) Tins was 

gene I 111 I i piitnl eonsieleieitinii foi the usstun iil land bt the Indhuii 

nnd Boit«amies n i((u„ultlon of i moral uhligatiuD 19 irnaidian Some 
times ChnJiribs puiMded food ind clothmi, in luu ot anuailm For 
an, exnnple ni a ■statiile pioMding snbsislenu to Indiana see Act of 
Apiil 20 l'»2 82 btat 177 triioctawB and fhlcVeeiwe) On rtgalu 
tlona legiidliif! the opoiiitiona of the ludiin Dltision ol ihe CnUian 
Coiisi itation Coips see f F K 181-18 20 

“'Op Sol 1 D tt 28SW), lebiiidU 13 1917 p C 
’«St( Cbiptti 12 

iniilial Report of OiKSetait nf Intoiioi (1938) p 2JT Ihe in 
come of the tTPlcnl Indian fimilj la low ana tUo earned iiiiumc eT 
tiemeljr loti ’ Meilam Ihohleni of Indltn Adminlattatiou (1928), p 4, 
lor a dlscuetion of the giencial tuinomlc condition ot the Indiana aee 
lip ()-8 and pp 410-648, on heedtli conditions pp 189-846, also aee 
Scbmodirbiei op cit pp 227-236 

Memo Sol I D April 22 1936 Aet ot Auimst H 1948 49 btat 
612, 620, 'imended Auguat 10 1939 Pnblie No 379, Tdtb Cong lat siaa 
Sep Chaptii 12 sen 5 

wAct of Mat 12 10S4 48 St it "il Rpsolutldii ol Apill h 193T 49 
Stnl 118, Ldteis of Tulj 17 1983 ind Notenibei 1 1084, of the 


1 iiiduiii dik'd Apiil 22, 1040, lioldiiiK th.lt the Soci il Socuiitv A(t 
tt.ls liiiilK.lhh to Tlidl.llis, st.ikd 

* f * All Iiidiiii ttdid totes 01 is eutitleil to totf 
IJiiittil A'/o/ts t Ilf It ft/ Cointlv supui, Angrnoii v 
AfatMu-, 174 C.il 537 103 Pat 902, Swilt t Leach, 48 
N D U7, 178 N "VN 437 His cliildicn me entitle d to 
atleiul public schools eieii tbouffh o Fedcial Indian school 
w It iilahlp LaDukc t Ueliii •.iipia. United Sfatet t 
Dliki/ Couiitii sttpia, Pipei v Biq Pint Sdiool Dnt 191 
Oal (i(i4, 220 Pac 020 He mat bup and bo snPd in Stntp 
toiiils III it rele'-tiiir 114 Fed 551 (D Wash 1902) , 
A’lti/'f t Lnuh, sii/na liioilii v liideisoii 61 Ohla 136, 
100 Pac 724 His ouhnait contiacts and engagements 
tic suliitel to Stite law, Liiiqi Mant iiiiA Cattle Co t 
Rous HP 12) l‘)8 (C.il 1944), ,ind liis. yeisoual eon 
duel IS siibiecl to Ntale litv cxcepl niKiii lesexted land 
SttiU t Moiin HOWia 882, 117 N W 1006 Hi, must 
par Otate laxe's on iJI mm liiist pioiiei it which he in it 
own nud all fees ,ind taxes foi the enjotwent of St.ile 
pmitefees, such as chiting on Stite Iiighwavs, and ill 
taxea, such as s<iles n\es which leaili the entiie poiiu 
lalion Wheip the taxes paid bt the Indians aic insuffl 
ciPDt to pifitide neoeasait supijcit for Stale schools 
hospitals and othei Instilutioiis caiiiig foi IiidkiuB, the 
Fodeial (Joteimiient otten pits fot such soiviees with 
tiiisl ot tiihal funds m witli gi iliuls aiiiuopiiatioiis 
I See e g act ol Apiil lb, 1944, 48 Slat Dtlb) 17 Di 
iistoiis ot the ('oiiiptioUei of Ihe Tieasuit 67H And 
Indian wiicls me cimslniitlv lec citing caie m Stale in 
sliliiniMU, etfhoi ttiHiont ehaige ni with i«ivinent lioiii 
Iheli uiiiestiKted icsmuees Fuitheimoie, the United 
Sidles has not iiiotided iny old .igc pension ststom foi 
Ihe Indians noi has it made nut geneial piovision foi 
Indians foi the ttpes of seituos whuli it is assisting the 
States to lenflei nndci Ihe .Seeuiitt Act (Pp B-b ) 

rpdPial Rplipt lamliiisli Uiou In State Kiikimiu' Hdd Sdmiiils 
tratlon 


SECTION 6 RIGHT TO SUE 


Eten befoie .itkiinlng citizeushiii, Indians had tUt (iipmltt to 
sue and be sued m state and feduial couits’* Though some 

Bay A Blown the Indian Piobli ui & the Law (1940) 48 Tale L J 
lOT 316 In Pelm > Patiirk 147 IT S 317, 332 (1892), Ibo couit said 
that theio was no doubt that beton be beeame a cltlrcu the Indian was 
capabk of irolng In the atato courts which w<re open to an peiioiiB ir 
reapectlTo ot rare lu color, and that upon bLComlna n dtuPD hi could 
also sue in the fediial courts Mso see Ttttk iro i Hophmi, 118 U S 
376, 897 (1886) and holding’ that ahens bad access to the courts for 
the piotection of thcli person and pioperty nnd a rediess of then wronns 
Accord Deere v SI Luiuenar KtVfi Poioer (To , 82 F 2d 880 (CCA 
2, 1929) Ifiisoui, Poodle Dp Co 1 OllHci? 81 Tex 482 17 S W 19 


wiiteis’” liaio soughl to dim the nghl of lescnation Indians 
to sue,*' this Mew is ic listed lu tlu weight of .iiithoiili 

"■CanfliM tuiiteiKhd that thi Kiiniiiun Itw did iiul jirtvail on the 
respiTElions and that shier Indian klbis wiip distinct pullllcal entltlee, 
Indians should nol be ubln to inloirp In stiitp loui Is lights acquned undet 
Tndiin liws oi custoiub Legal Position of the Indian (1881) 18 Am 
L Bev 21 82, 88 

“•Suits by and against tribes aie pIspwUpip analyrcd See Chaptei 
14, aec 0 Cf Johnnon y Loud lilani Raihoad Compani/ 102 N IT 
462, 88 N E 992 (1900) PlainllF, a member of the Montaiili Tiihc, 
brought sn action of ejectment on behalf of hlrasilf and any members 






htoJrr TO fiiUE 
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on tilt Kitiniid lint Jiuli.iiis lu nut (.\tialLiiitiiiifil lint oiih 
EiubJeLl to spt'iidl inic'i of Mibst.iulni lav\ An Iiiduni lias 
th(' saim* light as amoiic List to ho k inosiiilpil In coniisol of Ins 
troll s('lo( turn, who in n not h(> siiIhikIiii itcKl to tounsol aiipuiiited 
In till' ( 0111 1 As nil iddltituial inotodion tho Thiited HI ites 
DistiKt tttoiiiei has thi duti to leiucsciit linn in ill smts.it 
law 01 In eqnili ” 

As i pint Inal iiiathi the liidiiiis hi\o tKipunth Ikou iit a 
(k I Kit'd disadi iiit igo in sifegnaiding tluii logil iiglits 
The (onits noio often at such a distaiiie th.it the Iiidiaiib 
toiild not at ill thenisolics ot thou light to site' ' Tlieii ignoi 
ante ol th(' liiiguige, (iistoiiis usages nilos ot law .iiid foiins 
of pioteduie of Hit' white man, the disp.iiitus of lace, the .iiii 
inosities ( iiiscd In hostilities tietiiiontlv depined them of a 
fill tiinl In Min’* Thei woie sonietmics bniicd bi sl.ite 
statutes finni soiling mi juiios,” and dtomed iiitomiKdciit as 
witnesses” 

The Cohiiiiittei on Iiidinn Atfaiis ol tin House ot Bepieseii 
tntlics in <1 upmt’* on tlic Tiadc and Intoitomsc Act of 1884 
said 

(’ompl, lints ln\( heeii mndi hv Indians tli.it the\ aie 
not idmitted to tistifi .is witnesses, and it is nndeistoml 
Ihnt tlioi all 111 some of the States extlnded hi law 
Those laws, lioweiei, do not hind the couits oi tiibnnnls 
of the Umtod States q'he lommltti'e h.m> made no pio 
Msion on tlio siihjert lieheMiig that none is ne<ess.in 
that the lules of law <u< snflKieut it piopeiU upplud, 
to iimoio mtiv gionnd of complaint (P 13 ) 

Bien at the piesent time, uniin Indians piitiinlirh the 
oltlci ixjoplo, do not know .tin langu.ige tint then iiatno tuclian 
tongue, and lack fainill iiiti with most of llie customs and Ideas 
of the white people” Most of the Indians Ine fai fiom the 


’"Hlcp The Po»tiiin of th< Van item Indliii in the Liw ot the United 
Stnhs (1014) 1(1 J Comp Log 7S 14 ( ol r R<\ pp ’587-'>00 (1014) 
II t«. \ AiifliiKn OOF 2d S7-) (C C A 10 101-t) 

'"Act of March ? 1890 27 8t-lt 812 031 25 U S C 175, 178 On 
the Intcrpietation of this law aoo Chaptci 12 acc 8 

Ahcl Mil 1 op ri1 p 20 fn 14 Towaid the close ol the uiiie 
teenth cental) uiimr wilhis ciitici/od the guMi ament tot not giving the 
Indians couito foi th< icdiess of thdr wiungs (spccialh tho ailiitioiy 
action of aclministiatois Thavii V Peoiih Without Taw (t8ol) 08 Vtl 
Month, 510 5tJ ()70, 601 Wlsi d< ficiibes the disadvantages undci which 
Indians lahoi In Ihclr legal stiuggUs with the Pedual Ckncinminl 
Indian Law and Needed Hifornis (102(i) 12 A B I 1 37, il)-40 
"Abbot, Indians and the law (1888 ) 2 Hniv L Rev 107 175-170, 
Haislu Law loi the Indians (1882l U4 N V Hvv 272 274-275 Kjli, 
How Shall the Indians be Ddiicnted il804) 150 N S Rev 414 
m See Const Idaho 4il 0 me 3 iic v (Jniua HtaUi 27 BVd 381 
157-888 (C C Oit 1880) , Proph V Ifoitoid 17 Calif 64 (1800) 
'•For oaily tests dlhcuaslng thin ImoiiipcteiicT as witnesses bee 
Rapalte A Tieatlse on the laiw of Witnesses (1887) p 20 Appleton 
Rules of Evidinec (1860) pp 271-272 Pumphiej/ v Hlalt 34 Nibi 
63b 122 N W 19 (lOOOl Sometlmis fhili incnmpcti iicv B» witnesses 
nas restucted to cases wh< u whites w< le lairtien PeopU y Hall 4 Calll 
309 (1834), add hv Speet y Hif Tup Co H Cal 73 (18591 held that 
the term ‘ Indl m ' as used m see (Ion 194 ol thi C'lvil 15 ictlce Vet (Cniil 
3tats 1880 p 230 Bnbseqnentlj leenactedl excluded a Chinose from 
testifilng as a witness Sec Goodrich, The legal Slitus ot the Coll 
foinia Indian (1026) 14 Calif L Rev 88, pp 186 and 174, Oatter v 
Unitfi Stata, 1 Iiid T 312 (18001 Even when competent, pieiudice 
against their tesilmony wab not Infiequent See Blulp y United Btatee, 
81 Fed 094 (C C A 0 1897) The Confcdcinte States aigned tieatiee 
with many ol the eonthcin trihee giving the memheig the right to be 
competent as witneasea in state conite and If Indicted to subpoena 
witnesses and employ couneel Abel vol 1 The Ameucan Indian as 
Maveholdei & Secessionist (1015) pp 172-173 The Act of March 1, 
1889 bee 15, 25 Stat 781 limited Jnroia In criminal cases In the United 
States courts in the Indton Territory m which the defendant is a 
(Itlien to clti/ene and thus excluded moht Indians 
' » 28d Cong 1 St sess , Septh of Committees, No 474, May 20 1834 
' ■ Meilam, Pxoblem of Indian Administration (1028), pp 777, 788, 760 


coiiiih scuts iiiicl titles Wbeio cunits moot and ligal business is 
linns.itipd Piejutlice,’*” luck of ecluc.itioii,’’” ot iiioiii'v,'"* .iiid 
ot a siifiiciiiit mmihet' of lawvcis ot thin i.ite who hive then 
coiiliiUiice also liaiiiiH'i them In secniiiig ideiiuati' legil aclviie 
.Hid pufoidug then lights Plot Biv V lliowii ail ominenl 
diitlioiitv oil Iiidiau l«iw, li.is wiitteii ' ‘ ’ 'I'ln mnoiitv 

of these iieoplc an* not able citbii iii iiiuletst Hiding oi fiiniKiil 
abllltv to tike .ichaiitige of the loiiits ot jiistin 
111 oidei to iinniiinw' the toiegoiiig clisadv iiit igi's i iinmbet 
of st.itutos have lieeii enacted, est ililisliiiig a sc'iiiiitc idniiiiis- 
tiativc piucednie to sateginicl the lights ot tin Indians One 
ot (he most luiiioitant laws of this ii.itnie is (lie Ait ol Turn 2C, 
1910"“ which vests in the Hecu'tan of the liiteiioi (cmclusive 
IJowei to .isceitniii the hens ot a deceased .illottis' 

Duiiiig the cm ot the westwaicl exiMiision ol lailioacts, stat 
iites .iiithoiising the coiistiiution and opei itioii ot lailwiivs 
through the Iiidliii Temtoiv usnallv piovuled tint iii i isi of 
the Lnlnie of (he imho id to make aniu iIiU settlements with 
the Iiidi.m occuinint* ol the land a (ommissioii ot (hiei dis 
iiiteiested lefeopt's hIiouIcI he appointed as iippi iiseis the cluiii 
min hi the Piesidelil, one hi llie duet at the nation to wliidi 
the occiiiMut Iicloiigs, .tiid the otliei liv the lailw.iv 
111 the .ibseiice ot statute, Indian litigants me subject to 
(he saiiif deteiises as othei peopli K\(ipl with itspect (<> 
lesliictcd piopeitv,’'" tliov mav lose then lights lieciinsc* of 
liches, and the inimiug of the statute ol hunt itioiis Thev 
aie also subiett to the lestiiclioiis iigaiiist suing soveieigns 
without thou consent 


'"/tut, pp 713-714 
p 77(. 

«>/8id pp 14fa-t2<) 

1. 776 

'»Tbi Indian Piubinu iiiiil tin Law 10 Iiile L J 307 >11 (19 lO) 
»<86 8tilt 886 imundid Maicb 1 1028 45 SI it 101 Apill 10 1011 
43 Mat 017 25 U H C 172 disiusspil m Tlnlliimll v Coiwihomv 219 
D S 506 <19101 iff'g 210 Fed 791 (C C A 8 1914) KnoipHcr tagil 
Blatus of Ami 1 kail luillan & Ills Viopntv (1922) 7 Ii L B 212 
247 218, Mciiiui Piiibkiu of Tudlaii Vilminlstiatioii (1928) pp 787- 
708, Sclimickcbiii, The Oflici of ludmii Vffalis, Its Uistniv Aitlvilios 
mil Oigam/allon (1927) pp 106-175 
'■ Fill an cxiiinplc ol such a pioviston ic Vet ol Siptemhi i 26 1890 
20 Wat 488 480 lUe Act of Mij 21, 1914 18 Slit 7«7 rcpnldl 
st'c 186 ot title 25 use diilMil tiniii sci 2 of tbi Ait of Tunc 11 
1802 12 Slat 127 which cmpnweicil Ibi* supi nnti nilciil oi agent 1o 
abci'ilain thi damH„cs cmisiil bv a tiibiil Indian tiispissliig npon the 
allotments ot uu Indian, to diduct tiinu thi iiniiuitiis dm to the tres 
passing Indl in the amount asceitniuid and with the appriiviU of the 
BeciPtaiv to pav It to the iiaitv Inluied 
"Bes Chaptir 11 Chanter 19 sec 5 

’"Ftliirv Patiut 145 L S 117 Hi (1892) disiussing lather alTg 
36 Jed 467 dibcuMitng the statute of Iliiiltations Albo bee Lrmuux v 
United atat<» 15 F 2d 518 (L C \ 8 1926) ceit den 271 U S 740 , 
14 CNiI I Htv 587-589 11014) Also sec Vit ot Mav « 1002 sec 1 
32 Btat 281, 25 r ts C 147 which piovldis fin thi applliatiiiii of tlic 
state statute ol llmltiitlons In critaln suits involving lands patinleil lu 
scveralt} undet tientks Wlille a deed of an Indian who lecclvcd pal 
snt prohibiting nhcnation ot piopeilv without the ai>i)ioval of thi Sic 
letarj ot Intcilor is void md thi statute of limitations does not run 
against him and his bens so long as the condition ol inroinpetpncy 
remains when by tieatv subsequent to the Issuance of tin deed all 
restrlcttons were removed and the Inihan becann a citivcn thi statute 
of llmitataons began to lun against the giuutor and his hclis 
BohrUnpeoha y BtorUon, 183 D S 290 (1902) Also see Bluejatlirt 
y Bvoert, 266 Fed 828 (C C A 8 1920) alt d in pait and levM In pait, 
259 n B 129 (1922) Cl Op Sol T 11, M 20SS8 Tnnnaiv 11 1927 
p 2 to tbe effect that In vtiw of the gaaidiinship lelation existing bo 
tween the Goveinmcnt and the Inilims md the lact Ihit so lung as tiny 
maintain tribal lelatlons they aie peihaps not ibaigcihle with Inchis 
the Sepaitment [of InfeiioiJ has been slow to esiahllsh a deOnite rule 
limiting the reopening of hilibbip pioceodlngs oi Invokmi, the maiims 
of J«s odjHdicnta and ntare deotvtv 
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PER&ONAIi RlGinh \ND LIBERTIES OF INDIANS 


Hie uBht. to Kiie is iiot foutiiieil uiioii iii mdiiKlii il nieuitin 
bv a stitutc nt.mliuK to i tiilic the iidht to '•lu to leimti tiiti.il 
piopeitr"’’ In the alisenie of miiaussioiuil liRisI itnni liesidw 
ing upon iurtiiulinl Iiidi iii'' tlu itf,lit to litiaiiti in tin ledii.il 
fouits inleiiiiil (luosUous lelitint! to liilidl piopLiti the loiut-. 
mil not issnmc pmsdii tion 


A/4hHio 1 Huitiil aiuHi I'lil I’ .t)S I I'll) 1 ill*. >7 1 

ch 2Jt (I'Hij) in\uiv 4 mn i i iitoii 

'“C/nlfid S/o/is \ SfiKCH An/ioii til \iH Im/ tmhmn 274 I nl 140 
(D C W D N i list) IN) Ml Iiiiir \ Pinbh of him la ho-M JIO 
0 P 111) ll'llt) 


'till nidgiiii lit (iiiiud in > ‘•nil i.,aiiisl an Indi lu niai be 
eiiloiml ii,iin‘^t mi iiiiiisiiK ii d inoptili iiliuli Ibi Indian 
Iiidicmeiit dilitoi inn oiiii tm tnmi ledti.il loiitiol Hit le 
tmtiil pioiKili ol till indumnl ikbtoi Is es.einpt fioni loii 
iiifl •'ill nntlei siuli a judgnient 

Till fsitu'laii lit till Inteiioi has antUouli to nuke piimcnt 
111 I inilBUienl obtained in a stall limit iBainst a le-tiiited 
mejiibei ol the Osi^t tube ot Indians in liis istate'” 


x'lfttihii r hiiiiuiiiiia J i I s VIJ iJ')34l 
■"All III hobiuin 27 V>r, 41 Sill ions iii'i.i) 


SECTION 7 RIGHT TO CONTRACT 


Indians niai inalvi timtiiils in llu saiin \\a\ as an\ othei 
people,’' exitpL svheie piohibiled 1)\ stitiitis whiili ])limaiih 
icgiilate eontincts alliLtniB luist piopoili "* 

The tonti ithial laimcili ot Indians is discussed m (he casi 
at Oho V Jiilh'i 

Wo ail niialilo lu sci wh\ iii Iniliiii ilieii pusming 
Ins tubal itlitions, is mil as t ipibh ol uiaKnib' a bind 
iHK tontiiil (olbei I ban siuh as we lUM ilihneil to be 
told Id Rtilnlo), as an Biiglislmim m Hpimaid oi a 
Done Dili) Dlule slill let iimiib his n itiie -illcgimci nukes 
fontiacts hcic (P d2^ ) 

Smill till , a mine iieoiil opinion bolds 

Ibo tHct (hat one o£ (ho laiities to (he roiiti at 
TV IS a iiUl blood Iiiiliaii did not im. ipaiitilo liiiu oi imiMU 
his 1 ight to ontui into this tout i ict IIi had the same light 
IS othei peisons to nuke tniiti uts nonciallj Tlu oiilx 
ipstiicticm on tins light iieuiliai to in Indian was in | 
le^aid to cimti ictb atlectnig his illolineiit Thisi he 
f otild not make without the lonsenl ,md ippioxal inmidcd 
liv law " ' (P I5b ) 

Some tieities contained loutiailnal lestiietions’" 


'“An Indlun uiij tonii lot fiub oiracciinua uiiiistih tod nal ind 
peiiosnl piopeiti J'biih 1 Median 171 D s 1 tlSO'i) , ilm aoe 
Vmtea Stall', i paint Llimiii Co 200 IT S 407 (l«)07) Utoid 
Sf-tuf f mini pnah ^ McOtiiri 122 Ind 'iii 21 N E loso (IS'Wt , 
Sfaeti r ha Belh, T*) IVis 'i20, 77 N R OO HsOS) BHO„nlllon ot 
thla cnpaiitj vcns contameil In the Act of Mil 2 18'Mi spc 2*1 2b 
Slut 81, 'll nhich giiie to the Unitiil Sliitis CmuN iii tUi Imllin 
Teiiitoiy jmlsdlttion of all uintiuLts bilMieii uti/iiw ol Indiin 
nations and clll/eus ot the DiiKiU Siiles, pioiWed smli loiiliiits 
weio mado iii t>ood filth ind in ‘itcoidinu STith the laws ol siuh 
tribe 01 nitlon As to iiidhiilual ilthts in nstiiiled pcibonaltv 
ace Chaptu 10 

““Op bol I n jr2sS0'), tebiunv H l‘>*7 p 8 ‘It shonw hf 
pointed out that m Indian although a liibil memhii and i wnicl of 
the GoiPiument, is inpahlt of niakiUo cuiitiacts and that Uiese con 
tiacte uqnhu enpirviHion iinh iiisulii is I hey mas ileal with the 
diapoaitlon of pioiiiit> held in bust hv Ute Tlnllid States’ Of Oara 
V DuiTIrV, 217 0 S 4SS (1‘UO) Qiiistlons ncqucnUi atiso as to 
whelhei pioputlj Is iisnntid Foi exiinpli ciops slowing on Indian 
liust land aie ciinwduid mist piopeitl Uniliil Slalis \ Fuat An 
f tonal Dani, 282 Fed 130 (D C E D Wash 1922) lepudlitiug the 
case of Rtia r LaClaii, 77 Winh 148, 13S Pic 3 (1914), nhlUi lieM 
that Indians could moitgage Hops growing on allalmiuts wilhoul (hi 
GoTBinmeiits conaent Also ve Acl of Miy 31, 1«70 sei 16, 19 Btit 
110 114, gniiinteetng the right to enfoice eontiacts to all peisons 
“within the luiisdlttion ol the TImted Slates ' The Vet o) Febiaary 27 
1820 see 6 42 Btdt lOOS, 1011, evuiliLfles d iistuction ot ihe right to 
continct It lequlies the appiosal of the feecicliry of the Inteiioi 
foi Lontiacls of debts ol Osage tiibosmen not having a cutiflcite 
of lompotencj And aeo Act of Pebiuiry 21, 1808 12 StU 698 (Winnc 
hago) 

"*1 Tiasii Teir (new ‘reila) 825 (1871) 

"PojfoaV 7 Lee, 48 Okli 477, 149 Pot 177 (1016) 

««SccHon in o± the Tieaty of Unioh A 1803 12 Slat Sin 820 
provided that the Slouv Indians almU be tncapabli of making any vnlid 
ciTll contiaet with am one othei thin a nntiie memhpi of that tnhp 
without consent of the Piesldent The (Jheiokeea obtained an mtiicgt 
mg provision in Aittcle X of the Tunti of Jnlv 19, 1860, 34 Stat “PW, 


lilt most imiMiituit Imiititioii on tlu alum itiilih ot land is 
loiiuiliii (lit AllDlimiit VtlotlfibiniM S,1SS7’' which pi ci nits 
in Indian allotlcc lioni iiiakmg i liindiim lonti ict in iispict 1o 
I iiid wliiih the United Mtatis bolds foi 1 mi as Uiistcu'* 
aiu- \i( i)t Mil 21, 1S72,‘" iniiKisuig lesliit turns on the con 
liiilinl lights ot iumfi()/t*n Indians w’litli has lost most of 
Its impiiilanio bi'i.mst nt the passaM ol tin Citi/tmsliip Vit, 
loiiN nil coiiti ut wKh a noiiiili/cn Indian (in an Indian tube) 
(m siiiui's umiiniiinh his Imds in lUiuis ignnsl the United 
[sialis, unless il is ixotiiUil m ucoidanie with picstiibcil 
tmiiiahdes mil apiiimort In the suietiu ol tin rntiiioi 

Vu impiiitant si lUitt iistiicting the i null ictual iiowei of 
(iidiins with lUspeit to cfitaiu tipis ot iiiopciti is tin Ait of 
rniK JO mu " whiih pi 01 Ides 

Ao umtiiut m idi wilb am liubin, wbni siuh loiitiai 1 
itlalts Id the (iiliai tniids oi piiiiiuli ni tlu hands of lUt 
Iniiled States shall l)i lahd iiin s)i iP .mv pninenl foi 
stiiitt's it'iideied in iililuin tlieulo lu niidi unless tin 
loiisenl of till Unitid Slitis liis piiiiinisli been gniii 

A POWER OP ArrORNEY 

Tlioiigh an liidiin iiiai gi ml a iiowii ot itloinov to anothei, 
uid suih gimts 111 powei liaie been exteiisiulv iistil in the 
iw.iid ol gi i/iiig iieiiiiits 111 illiitleil linds " siuh a powoi will 
not onlUKUili be luiplud ' It tbeic is mi doubt about the 
mctliod of (\ercisniu llu powei, it will he usohed in fnioi ol 
Hie giaiitiiis 111 the powii 

The ginenmu nt cMiumi's ilosili llu iiimiuslaiius suiiouiul 
mg the issnaiite md exiuisi of a powei ot itloiney in oidei 


801 pel nutting thill incmlms mil iiMihnt lioidmin to sill thru taim 
111 mniu'iituitil iiiixhiits snil lu shl|) md ililii thiiii to luirkit without 
ipsliaiiil 

'» Sei 7 24 Hul 888 389 Vise see Ail of Turn 21 I'llO 7h Slit 
‘57 Bii fhaptoi 11 

'""See OhaptPi 11 1 few In Hies alsii iistilct the ilionabilitj of 

end The TuiiU with llii Xiernii ol Jujii 9 18ii3 Ait III 13 Sint 
i47 039, piuMiles lhat linds helongmg to iniliMdnil Iiiili ns ehiill he In 
iliiiiilile wilhont thi piimiHsiou ol Ihi I’li Idinl oiui shill lx subject 
to itgulatiuiia of the S eietiiy of the Inleiioi 
'">17 Stit 130, 27 0 S ( SI amindcil bj Vit of Time 20 1976 49 
Stal 1983 The Vcl ot Vpiil 29 1873, 16 Stdl 97 lontilns 'imil ir 
iroiisions foi lontiiets iiiidi pnoi to Mij 23 3872 Also ‘ioc piioi 
tntiih. leslilttmg coutinits — Act of Much 1 1871 10 Stat 343, 570 
ill Die ilfict that a eontinil by whleb Indian iisldenln and (>nh)ects of 
the Dominion ot Canncli pioposc to cmiiluc on iltinnej to pioeccnte 
ilaims ignlnit tin Dnltcd Stales is nol sublicl to tlu ipiiioMl ol llu 
Secretniy ol the Intiiloi and the ('iininilssioner of Incllnn Affaiis, see Ol) 
Sul I D 11 10340 Sibiuniy 8, 3‘)d9 On the ipplieillon of this law 
lo tubes 1<U> PUiptei 34 sec 7 
■» sec 18 28 Btat 77 97, 27 0 8 C 87 
Bte 26 C F R 73 10-71 10 

■" ItiihmiliilU t Thoip 28 Fed 72 T) fl’ C Kin 1980) 

*' 19 Op A a 447 497 (1880) , 7 Op V G 96 (1848) 



KIGHT TO CONTHU 


ij s.lipj,!! 11(1 tlio mill e‘^(s (i) tlK Iiirtmi ' iSnliUUiuc- wluiiln 
nch txmeis ,iip iispd lo ) ikc u\ n luuttul ol lesliKtiil liuiK 
K held iin ill (1 " bt-tansc the lesti mils updii .ilitii iliim ind 
iiciimhi.mcc eM'io iiittiuUd ))\ Coimiess Id jiislill iiilo rhi‘ 
iidi.iiis liibits dt tbnll md iiidnstn tnd i si list ol iii(U»iM>nd 
ute, mid Id 1)1 oil'll IIipdi iii Ibt iiiiciiitiiiip iunn iniiiioMili'iil 
dutiaits” (P W ) 

B COOPERiVTIVES AND BUSINESS ORGANIZATIONS 


111 siiuii U]K's dl i\dik Iiidi ills IiUi dllui iii(i]ili> i.iiiiidt loin 
ltd with liiKi ii,i>idi>,itidiis ol i ii>it<il ^liKli dmiiiuili lu in 
ii'i iim immliti ol lipis ol biisnuss nnldss iii iii\ lA tbi'm 
diiibiiii till 11 iisdiiiu's 111(1 (>iiL'ii,iis liidim idoiiii It'll 0*1 
ill biiii (li.iiliicd bi llic Scdil in ol flit' Iiitoioi bi i)if,,in 
I'l'd lubes, iiid In still's " 

Mini u'linl sl.iluli s iiicdiii mi Ibo loinnilum of nioiiii itiipi 
iiiliidiim till Ubnlii lion ud Ait," the Ait ol M i\ 1 1016," 
lilihiui, it, main imiMsions lo Aliski, lliu OUilnmii Wdlliii 
Lit,'" md till Vbi'kaii Hi'iiidi'i 1 Ail “ Otlui louislilimi ikm 
iiltnii, buns to i (loiii'i iln i s is rtisnissid iiiidii iiiolhci 
I'lduit, ' 

Tims iiiidmifciil In tin Fi'diiil Qin oiiimenl liidniis have 
stiblisliid 111 111 \ dilli'ieiil kiiidb ol lodiiii lines ’* Seiti il 
(iliilis mill tnliil uidinmips lu desmnirl lo eiiidiii/me Indi in 
odlii'i iliMs in I iiaitunlii Inbe^" 


‘‘'hiiitiil filil/i 
lllllll Illlllllll IIIMI 

1 limnnts bii tlniii Usn sic lliiiiitci 11 sn 'i 
" IlilbilMisl IWiifi 21S Fill 7<)T (OCAS lOllI 
'"Hiniliii OMilioiin tliuiiiinii 111 (In Timpmiin Nitii 
imiiiiillii illlllllll 111 oiii of (III Ilium laiisis fm tin liiiiil (owmi: 
iiuiiulialinii ol Kiiiinmii iimvci 

' * * it IS a cnniniDD i\|iiriiiici lint Ibi lHi,ei i.,(ii Hitiim 

III mill'll nil '' """ 

fill IIIIIh’OI 111 


niiblions I 




tln^^^ri miioriiv Nili 


III II 




hi I 111 iiiUKs ii'iioil 111! f,iin\lli 1)1 i)ii)i)iiiiiil\ )ii Miniiil mill in spiiifli 

IIIII'SIIHS Alsu SIP Bull mill Jtpiiis Pin MiMlini l oiiioi Hum • 
■initi Tiopuh (1012) lip JS-K, 

'“"111 Oklihomi (lu ‘stint in inn isstn ilmitiii ol liitinpoiiilloii 
mil in iiinpii iliviH m othii slilis ility miuiiUi iipiiili ns nnlncoi 
oiildl isnindons T P lain Piiiiilpli s ot l oopiinlioii 4 Tndlnns 
t Mink No 16 I Vpiil 1 10)71 p 0 Pot iiniliitlons on lOiipi i v 
u 23 0 F R 211-J-128 

"’Sns 10 (20 U 8 t 470) niid 17 (20 U fe (’ 177) Tone 10 1031 
S ^taf 084 Thi lOhUl ilioiih (niviinmit Hit ittmliiisfinlioD of tin 
Liolvina lllllll lunil in iki spiiinl pioilsum Joi loins In miiniimnlpd 
illiis lo Iiuliin inoppiHtliis Foi tunnpli sn 20 I PR 22 1 20 27 
ilitini to poopiiallips in Oklnlionii 
"»40 St It 1200 

-I" \Pt of Tunp 20 10 )6, SI < 1 40 Si it 1007 20 II S (* 004 
d Vit ot Spptimhii 1 1017 sii 10 00 Still 000 nilliiii ./ini, ti 
II Ilf icludpii to cnuppi itlTi asiiilntloiifc m ottiei iiiKnni/nliinis 
Spp Cimptii 12 MP OA 

“ifeomp of till SI' intpipilais wpu dlsmsstil in lohu l nlllpi I im 
lonpi of Imbaii AOalis in a i ulio adilipss on Dcniiibii 1 10)0 pntltlid 
' Vmcilca’s Ilandlmi, of Hk IndiaminiH Indinn MliiniU} ’ mil In 
tnnudi Rppoit of Hie Seiiptnn of thp Inli noi (1016) pp 10-11 
1038), pp 201-262 

Till most Impoitint diMloumiut in tin liiilinii Inetiiik f 
pi limps, bus bppn tin maikid Iupiposp in Indian >nitmtlM — 
mina„imint Indians, throuKh loopiratiic llvistoik ih'oci,i 
tinns aie mansKin)i lontiollid uaymK loiinil uns siics mil 
otliei husiupss aPoclina IhPli livi'stuck cntpipii los (uopiiu 
tiVL Inpitock oasoiia Ilona hive iniiiaisd liom i lonipaiamtlv 
small numhei in 1US0 lo 01 in 1016 and lo 110 m 1030 (Annual 




'llii < diisiKiiiidii di Hu liliilcliit Ti ilio (iitiliiiis pionsiims 
lllllll) lit lllllll liibal idiisliliitidiis Ailitli VH, sididii -1 
-,iiis iiiitiiniii III Ibi Iiasiiii, 111 lllllll 1 md In iiidmlx'is iiid 
issuuatidiis ol iiii'iiibiis sinii is oil inodiiuis' (ddpentiies 
Hiilldii 111 111 \iliiU VI iiilliiiii/i's till' Tub il Business Couniil 
III iisiilati' mil liidiisi ill biisiiu'ss oi iiiofossiom] iclmties 
iiliiiii till iisiiiatidii siibiMl Id (III aiiiiioi il 111 till' Swidtui 
1)1 I 111 IllllllOl 

Iiidim bii ilitss 111 s nil/ 1 1 unis line been iiilcd b\ siime iiu 
jHiiliiit Ians iilatmi. In btiili Tiuliiiis and iidii-Iiiiliaiis, sntb is 
till 'riilin (ilt,i/iiii{ \.il ’ iiliiili iiiiiudis till Ibt si uiliug 1)1 
]iiiiiltf.is Id sliiikuiiiii'is iiuliidiii;; gidniis, isstn in I unis, oi loi- 
la 1 itioiis, iiilbini^i'd lo itiiiilni I business iiiidei Ilii liMs iif thi 
still 111 iibiili i f>i i/iiie disliKl IS lui itwl All Indian oi Riou]) 
1)1 Iiiiliiii 1, i linbli' 111 ipiiluiife lot gi 12IUK i)iiMl(t,(*s iiuiiei 
this III iiilliinil dll' iiittiientidii of agiiici olliciiils '* 

C RIGHTS OF CREDITORS 

lllllll ibsi lilt olstiliildti mlhoii/ition, a Ihiid pcison may 
mil disiliiige Hu* dii/i iil the Goieiiiiueiit .tiid thin itioui Hie 
lAlHiisi luuiiied 111 iii'itinnuiig uicU hdidiiuiiiiit il iliiti '• 
GdU lllllll ill a I liiliiliti loi Ibi debts ol liidiiiis arises solely 
tidui aits ol ('i)iigiess Ol lii'itiis nilb Hie tubes Tieallm 
lllllll 1)101 idl'd 1) mill Ills I'liii Idi siilisl lulial di Ills'" 

Tlie til III iiidiisiiiiis mil dill 11 luiidid m giislliit ition foi 
Hu iiaiinuits ol I la nils Tlii Indians iicii ‘iu\ions” lu pny 
■ 111' iliiiiis, ' Ol lilt imimiils mil nude il (lu iiiiui'sl" of 
Hie Iiiiliins, aid Ihe iiiinii i ii is iikiiiiiiledgid bi Hum lo be 
dm Ol to be it jiisl ilaim " The nood ilewl of tbe iiidiloi o* 
laliieiidol (111 lulu mmld In gloiviiigli desciilnd ' 


" Tlisciissiil In Memo Sol t D Much 16 1010 
”11 Ills Inin hild Ihiit this pioiisuin dins not iiqnbc a group of 
Indians foimlng iii iiiiiminianntid iii bicoipoi itid coopeinliip assoeia 
Mon lo sitiiip depiilminlal nppioi il of iht aitiilps of issnilallou and 
hllaw' Mtmi) Sol 1 1) Much 14 10 IS 

' Alt of mill 26 1011 4S St, It 1260 nmenili il lit ol luni 26 1010, 
40 Still 1067 1076 

,““Op hoi 1 It \I2SS60 Pi bum j 11 1017 
' l/ifaWi Ulmi \ (fiiilirf walls SJ ( iN 70 (1016) 

»Th« III', III orsiptimbii 26 ISH iiilh Ihi tJnltid Nitiou of Chip. 
Iiitii oitmi i mil Pol III il mill 111 * 7 rttil 431 ls2 pioiidid tin 

till puiimtil ol $1000110 iiml 111! snpph mi ut ui Tii itv of Opplemlicr 
27 1911 Alt 7 7 filiil 442 pioiidod foi an addiDoiial sum of $23 000 
'Tiiali of Ocliibti 21 1S26 mill the Mlaiiii Tube Ait 0, 7 hlat 
.on 301 

-JTo iliow silWntliim ol cliliiis aiknimledapd lo hi diip ipp Tiiatv 
if IiilT 26 1 020 mih th( I'luliil Nation nl I'luppiwn Oltaipa and 
'olan itaiiilo Inihiiiis, Ail 0 7 hi 11 120 Tie ill ol AiigOht 1, 1820 

iilth Hu IMuiiilMibo Iiitllaiis Ail I, 7 htat 121 121, Tiiatv of 

hflKiiiibii 1>! 1832 mill Hu WmiKb igo Nallon Ail S T Hint 170, 374 
piiniiiit ol dibls ntknniilidoPd to )ii dm Tii di ol Oitnliei 2t) 18)2 
mill Hu* Sliniinois md rkliwiips til 1 7 St it 107 lOs also aiP 
III 111 of Oitoliii 16 I'Uli mth till' Pot inatnniii Oiibi Ait 0 7 Stat 
20") 2"0, and (nl ibi ii quest nl Inrllans) Tit iHps of August 6 1816 

tilth Hu Poliiii iltlinii Tula, 7 Rial OOl mil of BepliniliPi 20 1836, 

mIh the Patau ittinili Tilln Vil 4 7 Slat "il ) 

•Ouat} 111 Ftluuin IS 1831 with Ihi Ottawa Iiulmns Ait 2 
7 sill 420 421 422 1 mil wa spUril lo people who had icmilid with or 
bun kind to tin hlln , Tiialj of hpptemtxn 2S, 1810, with the Sac and 
P(i\ Tulip lit I 7 Slat 017 020 026, poniiK'nsat ion 'Wis pioilded in 
iiiw ol libPinllti of Indiilduiilfl ixteiidiug laigc ludit lo tlio ihiefa 
Ol binies, Tie<iti of Otlobei 13 1830 (ai ticks of a eoniention) with 
lliptnopa Missoiiilps and olhcis, Alt 4 7 bUt ,321 020 


fiplins sensthlc of thi many acta ol kmdnetis and lib 
nnmfpaled tuwaids thorn and then raqnpctlVA tilbon b\ 




16 b 


PERSON VL RIGHTS AND LTBER'ITES 01 rNnu^s 


(lltwi Ur I intdl St lies would ugn't to ij,u ueditois ‘ ol the 
Iiidl ins fni some considti itioii m iwilitii (misideinhon, such .is 
tlu (tssiDii (it 1 ind iwliKtioii 01 (iiiilsslou of iiiiiiiiilies " or 
leliiiiinisluneiit of cl inns ag.iuisl the United Stites oi 
(l(>s(iiiM!d seiMies iml goods"' 

'the imiiics (it the (icditois wcu otteii cnuim iiited lu .in at 
tiichid schidnle " oi seiviiiti sdiedulc but sometimes they 
w(ie listed 111 the liodi of the tiOiitr “ 

Otlui pioMsioiis me hided nn .ickiiimlcdginent of sjietial sen 
ices and n inousiou foi tliiii imnicnt One, foi example, 
pioMded tint iiioiiev should Ik pud In a dosignated (.iptoln to 
lepn him foi exinudltmes in dehmdnig Chielvasaw towns 
fljjiiinst the imnslon of the Ciecks*" 

Sometliiifs fliiiiis (ilie.i(l\ himight ng.uiist the Indniis weie 
i< know Icdgod .is due iiid the United Slates igteed to nwkt pav- 
iiitnls loi them " Occ.iskhiiI pioiisioiis iiidiide a piolubitioii 
ngfiiiist the pm incuts of debts ot hiilniduils “ oi pn me ills toi 
depieflatious, *' n loqniiemeiit tint the snpeilnteiidenl shill 
pat the debts i pioUibitiori ngtinst the sOc ot land loi pnoi 
debts “ 

^riie limit itinn of tlu i iglil s of ci editois is in .iceoi d iiiee v ith 
the well est.iblishcd polKi of the Fedeial Oo^etn^netlt to pioteet^ 
luduius fioin then own irapiondence “ 


'I'm ( iih iipiiiiiiiis mi iiKthod of iiiteimliiinK amount of cIiIium 
nniiist Indlius mw t Op t f, ill (IS-.l) and ZT2 (lfi12) lieati of 
Octnhi'x 27 1822 wlU th( Potowatomhs Alt 4 7 fstat i9<> 401 

ol iusust '0 tSSl (aitiths of iii;isiiiien( ind conv»n i 
tiuni with nitnvai Indniih Vi1s J nnd 0 7 Stilt W<) WO-SOl Tieiti | 
ot Oitohei 27 1S12 with the Potow atomies Aif 4 7 Stit 0<W 401 
Aei iifFehiunn 21 1803 Ail 4 12 Slat 668 630 (Wlunobago) 
**J'i(alc of Jim H 1833 (niflcl(Si of asKienKiiit) with the Qiiapaw 
Incliiins All 4 7 Hint 424, 42'l-426 

Tieiti of hiniuii 20 Isa'i (irtiohs ot a comenftonl with the 
('hoetew N itlnn Ait 3 7 Stat 484 2-tB Tiealc of Oitolxi l(i 1826 
with till Folan ifuiiile Tiilie Vrt 4 7 Stat 2B6 iOb, lieaieof (Vtolier 
Jt 132b With the Miami Tithe AH 4 7 Stat 300 801 

’'Ironti of Tnlr 1S03 with the Cblckaaiinr Nation 4it 2 7 3i«i 
33 00 Tieatj ot Pcbiuan 11 1828 with the Eel Rher oi rhoinlowii 
naiti ol Miami Indians \il 3 7 fetnt i(W 810 Tidti of Miuh 24 
13t_> with tlu fink Tilbt All 0 7 3tat 86h 387 
•'•Tieatv of Otlohei 11 1842 wllh the Ssc and Pov Indiana Ait 2 
7 Stat 308 

’"Tiealy of October 16 1820 with the Potnwatnmle Ait 8 7 Stat 
233 236 207 

"Tunty of Inly 21 1808 with the Ohldiasaw Nation Arl 2, 7 Stat 
83 00 Trealj ot Oclobd lO 1818 with the Ohiclaisaws Vrt 3 7 Slat 
132 103, Tieati of lebiuan U 1828 with the Ket Rnii in Thom 
town pnity of Minml Indians Ail 3 7 Stat SOB, 310 

Tualj of Oclobd 10 1818, with the Chltkasaws Alt 8 7 Btat 
132 101 Also see Tiiati of Tiih 21, ISO"! with the niKkaanw Nation 
ill 2 T btat 80 00 

■ ri(iaty of July 20 1840 With thi United Nations ol Chippewa 
Oltowi and Potawatamle Ait 8 7 Stnt 820 all Tieati of Viunst 1 
IHiU with the Hmnebaygo, Ait 4, 7 St it 423, 324 

"Tieaii of Oflohei 17 1835 with the BlaeWoot Ait 10 11 Stat 
fi37 080 

-^Ticity of NmembPi 1 3837 with the Winnebago Nation Ait 4 
T Hist 344 545 

Tieaty ot Octohei 26 1832 with the Shxwnoea and Delawaies 
Alt 3, T Stat 397, lOfi 

■If vet of lane 1 1872, Vrt 4 17 Stat 213 214 (Miami) 

•“Knuepflei, Legal Status ot Ameiicin Indian & Hu Piopoity (10221 
7 Ta L B 232 243 On cridltoi's ilghls ugainal icytileted mone] and 
(stalls 111 allottees sis CUaptei 11 wi b and 23 C F H 81 23 8140-1 
SI 19 221 t-221 33 


A iiiiiiilii 1 III icstiKtiM siiiiitis Innipii cKilitdis tinni i>\e 
iiiHiij' (III then indRiiiiiits i* tn uiipiii I iiit geiKial piovisioii 
of this tvpe is loiitliiKd in Hie Viiiimpii ilinii V( I ol ilinie 21 
lOWi, '* wlndi .uiuikIkMIk Oeniiil Vllnliiiiiil \i 1 " h\ iddiiiK 
the lolliming 

Ndlinils i((piiu(l niidi 1 llu pitiMsioiis ot this Ai t sh.ill 
in ,1111 eieiil li(‘(oiii( li ihh lo ilu itisl iclidii ol tuiv 
debt (onliiiltd piim In llu i smm, oi Ihc hii.il piteni 
in lee tlieiefoi 

llu slum piimiplc Is iImi ipiilu ihli Ion h ii li d iiioiii i ' 

Tlu Umtiil Sl.itisc iiinol it-ii nil llu I itoiiuiuiit in i si iti 

ciimt of cl.iiiiis igiiiisl ]iiu|i(iiv ol iiiili III illollifs till wliiih 
lliti li.id i((iiv((l pitiiils 111 iix " lull it I 111 icsli nil ,i si,it( 
leil'llCl flOlll (llsposilU, (it IllP piUlUI'lU oJ 1 ll 1S( (It lIsllKlllI 
Linds " ind ol i ..iowiiri dop on illoltiil I mils ' 

III liuldiiiK lint I moi|^R.( In In illnltn ol mowins rmiis is 
void llic Distiwl Cmut Slid “ 

III! (lopsnnvilu iijioii Ml liidi 111 .illoliiient no .i pul 
ot tlu I lull iiiil .111 liilil 111 Inisl In 111! i.ii\eiiimeiit tlie 
s<ime IS llie .illotineiil itsill it h ist milil llie nojis iie 
seieioil fiimi the luid Thi' iis( uid m i up lilt i of these 
lauds hi Ihc Iiidiuis li)}.illu'i nilli llie imps giown 
Ihcicim lie i iiiil ot tin im ins wlmh llie govLiumont 
has iniplnveil lo i un oiil it iioln \ ol pi oh'iliiin, mil I 
.1111 silishiHl til it .inioitgui ol 1111 of tlii'si meuisbv the 
Indian ivilliimt the loiisim oi Oic qin 1 1 iiiiii nt is iiKes 
siiilv mill iiiil Mini It Hu lu 11 IS \ ilid ii ( UHLS with 

il all llu nil nil Ills ot 1 1 ilid luni iiu lulling Ihc ngiil to 

appoint ,1 lecenii lo 1 iKi iliiisi ot iiiilniiiii iho tiops 
If nooessaii anil Hu u„li| lo snul in oHmi upon tlu 
illiitmenl umid with pmioss lo si i7t mil sell tin iiops 
without the (onsoiil ind cm ii niei Hu piolt'st ot the 
goieinmuit and iis agents Thil tins i inimt be done 
does lint, m my opuiioii, adniil ot iinesiloii (P 132 i 
TUoubIi an Indiiu in n hi i binkiiiiit land nlloltcd to him does 
nol pass lo a tiiislix* in li.iiikiiiptci This densuui is hiiswl 

oil tlie fait tint if is not the politi iit ihe Bankniiitn Ait to 

uitciteie willi icngiessiimil sl.itntes lehlmg lo the disposiiim 
iiid toiihol ot piopeiti whiih is sil iji.iit liii the lienifit of Hie 
iMukiupf, md flint i ninii pirsuni<ihlr deals willi on liidi.m with 
I full knowledge oi liK dlsnlulifi, iml cLk's mil give eiinlit on his 
allolments,*” oi his otliei i csti ii ti d pi opi Hi 


■•Act of Mai 2 18'i0 20 btnt SI 04 (Indliiu 3 on il mil illsciisood in 
Cimifll V lOHiur, 4 Iml l 3b (lOnii mod 4 Ind 3 348 (1002i 
AlbO see In ir ChaV^on 3 Ind T 307 (1001) lonpiumig tm i oliisiu i 
of moitgage 
“•34 Stnt 320 327 
-•'Act of FebiUBiy 8 1887 24 St.it 188 
' bee Chaptei 5 yte 3B and D 

uPiiifeif Statu 1 Poikhttist Dnvi't Oo , 176 U S 317 (1000) 
'*UHlt<d Siotea V luaba 201 lull 410 (D r P D IV ish 132,) 
On the light ol thi tlnitid Slntis to ini on lelinll ol Indians sie ( linn 
tei 10 sec 2A(1) 

“•Bee Umtei Btatri y Pint Not Bank 282 Fed i3n (U C K 1) 
IVash 3922) Ou Ihi lights of lonuieis oi illoltiil Imids sii (’hm 
ta 11 sei 4H 

""I6id Foi b decision holiling ininliil 0 moilgage ewmtal hi n 
tilbnl mcnihPi ot his Inteiesl in thi tilhil landi, sp(. Viilttd Btafii \ 
Boufon 288 Fed lO'i (0 ( A 2 19201 

*'/« rr SHnIe 98 Fid 800 (D C On ISOO) See Chaptei 11 
sec 4V State laws lehiting to isslmnnents foi tin hemflt of iieditorn 
wen. exlindcd to the Indian debtor bi the Ad of Mm 2 1800 2b Stnt 
81 (Indtin leuitoiv), discussed in RoJnnaon rf Co i Sfit I87 U S 41 
(1002) air g too Fed 713 (( CAS 10(10) 

■•"/B »c Fassie, 06 Fed 000 (D C Oie IMOj 
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SECTION 8 THE MEANINGS OP “INCOMPETENCY’ 


■■I h(' \\i)i(l ‘iiK oiuiieh nc\ h.i'' ^ mod apiilii ilmus in luiin 
Iiinnihos ot inA Tlins i iioi<ii)ii inai In an iimiiolont tn >iei\o 
im a jun, 01 c\idiiu( mai bo inadmissiblo as iiKomiiclont 
PoihaiA Uu> most oommoii moaning of tho teim is laik ol i ipaf 
iti to oiitei into losilU binding contiacts"" 

In addition to its oidinnn Iig.il an imiii. Hit toiiii ‘iiuiiiii 
IHttuci, ’ as iisid in Indi in law b is seiotal spotial oi ilsIik lul 
menmugs iilatiiig to iiaitioilii liiios ot iians.ittioiis, swh as 
limd nheintion 

A GENERAL LACK OF LEGAL CAPACITY- * 

Tu itiLS and slalulis (oiitaiii iinintious illiistialioiis of the 
oidinaii nst ot the teini uiLoniiietoui\,’ and \ moils pi oiisioiis 
to sategunid tbo inteicsts of Indians who iiio dofini>d unlil to 
luauige then own alt ins Tlici oinpowii gn iidiaiis oi othoi 
lioisons luthoii/ed In the Doimtmtut of Hit Inleiioi, “ pu 
outs 01 guaidiins, heads oi laiiiilits, * chiUs,'* ‘ uilletlois of 
customs,'* and agents,™ and suiKiintondeuts oi othei bonded 
ofllcois of tho Indian Heiiue,-’ to seltit allotments,-" oi home 
stead entiles, “ loteiie iiiimtnts dno'*" ippiaise piopoitv in 
condtranution piottedingh, oi poiloim otliei functions foi nihims 
01 pel sons lion (Oiiijiu', iiiiiitis 

Special pioMsions weie often made foi minoi uiphan thil 
dion, * such as m iking the chiefs lospousiblo loi (he school it 


'°Scp In le Blo<n<»oiti Ouaidian^nip, KS Neb 103 lb<) 380 N W 
488, 441 (1988) J»i re liatlKwa, 174 Cal 670 164 Pac 9 (10171 

»hcc Stev^nit \ Khm ani IT % 40J (1941) Pet foi ithtnimg 
aen 296 XJ 8 061 (IW) 

*“ let of Maith > 1961 31 6tit 110 341 (Umalllbi RtsenuUon) 

> Tieal; ol Apill 38, ISOO witli the ( luictaws and Chickasaws Ait 

16, 14 Btat 700, 771, Tituti of Juh 4 1 966 with Hit Deliwaies Art 

1 14 stat 791, 704 let of Itlliuiin 14 ls<u Ut 3 36 Slat 740 
700 711 (Sai and Fot) 

"Alt of \pill 11, 1982 23 stal 13 (('itnil , Act of AugUbl 7 1882, 
aec 1 22 Stat 341, 942 (Omabas) 

“Act ol Mnich 2 1889 sii 3 31 Slat 1(111 1011 (Pioilaa and 

Mlamin) 

•"‘Act oi June 10 1873 sec 6 17 btid 191, reixnlid bv Act of 

Uuich 9 lOlS 47 8t it 1438 

“Tbe agents otlon made sihctinns loi oipbnna Act ol March 2 
1889, SCI 9 26 Stat 888, 991 (Siuu\) lit ot Fehiuan 21 1RS9 Art 4 
30 btat 887 088 (Shosboin s and otliei a) 

-"Act of Februaii 21 1014 47 Stat 907 31 tJ S C 14 

"•Treat} of Apiil 28 1866 willi the I ho< taw s and f biekafcaws All 16 
14 Stat 769, 776 

»» Act of June 10 1873 si C 0 17 SUit 191 

"Acl of Tune 10, 1872 set 6 17 St it 481 Alao see Vppropi latlon 
(U of Jnly 1, 1803 «t 6, 12 blit 113 129 R S ^ 310S 31 D b C 
119, pioTidlng foi pa}meDt to pi i aims appnlntid bi Indian councils to 
lecolye money dm to Incoiiipi tuit oi oiplinn Indians 

"Allotments to nilnuis wire Hoiiiet lines not seliotid nutil tbelr 
maJolU; oi maiiuiRe Tieatv of Tune 19, 1618 with the bloux Alt 1, 
13 Stat 1031 Titiil> Ilf Inne 19 ISIS with the Sloni, Vil 1 13 
Stat 1097 

"•Tieaty of Ma> 10 1814 with the Shnwnees Ait 2 10 Btat 1064, 
pioviding that the selerlinus foi tin ompetents ind minoi oiphans shall 
bo made as neai as piactieal to tliiii fiitndt, by some dlslnteieated 
person appointeil by the council and ipprosod hv tht United btatoa agent 
Uso see Tualy of Januiiy 11 1861 wltli the Myimdotls 10 Slat 1119 
Tieaty of August 2 1866 with I hi Chippen is Ait 1 11 Stat 633, 
Act of June 28 1898 90 btat 49D 119 (Indian Tiinton), Act ol 
ApiU 11, 1882, 33 bfit 43 (Crow) Ait ol August 7 1982, wc 6 22 
btat 841, 343 (Omaha Tiiho) The \ct of Slatch 2, 1989, sec 2, 31 Sfit 
1013 ion (Peoilas aud Mmmles), tmpoweis the fathei to make gia/ing 
leane not exceeding 4 years foi niluois , and chiefs, foi oiphans No 
oUotmeut to orphan nnlll 21 oi mauled Act of Febiuai} 19, 1891, Art 
8, 26 btat 740, 761 (Sac and Pox Nation and Iowa Tribe) Heads of 
family choose lands for nunoi children, hut agent chooaea lands for 
orphans and peisona of unsound mind Tieal} of Noiemhei 16, 1801, 
with the Pottawatomleii, Art 3 12 btat 1191 1102, Tieaty of October 
18, 1864, with the Cailpptwas, Art 8 11 Stat 667 698, Act ot Blsbiuary 
8, 1887, 24 Btat 888 


t( 11(1 lino ot 111 III! Ill (hililicii bet WISH T mil IS who bid iiii 
giiaididns *' 

Congress his i(iiifciii(l on iiiiiiits int im lights with icspect 
to (lit piopcili ot miiiin (hililieii ahi admiiilsti.itiM piaitico 
ot the DeiMi tine lit ot the Intiiioi uiiiiius that i miiioi be icinc 
seiited HI some cists, snih is ilu> ii liiniiiisliiin iit oi iiiheiit.iiiie 
ot Indian tiiist lands " 

B RESTRICTED MEANINGS 

(1) Inability to alienate land “ — Pi i baps the most tu'nueni 
sijeclal iiso ol the leim “lui ouipi tciici ” is to disciilw the status 
Ilf an Indian iiitaiMible ot iilicuatiiig some " oi nil of liis ic il 
piopwti Siirli an Indi in ma\ lie cimipcltnt in the. oiilliiLiv 
legil senso Vii oiitslaiidiiig t'\ imiilc is Cliiihs Ouitis, who 
though he liec line Senitoi mill Xue Piesidont ot the United 
Stales, iciuiincd ill his life an incomiieteut Indian, nitainible 
ol disposing of his liust piopcitx bi deed oi dense, without 
secuiing the appioial of the Seciotaiy of the Intoiioi 

Tills sinking example ludicates that i dc tciniuiatlon ot gen- 
eial competency is not alwa\s suffinent to cause the Secietnn 
to issue ,i Lcitlflcntc of competent itoimittiug the Indian to dis 
pose ol Ins lestiicted piopcity In deteuiiiniug whethci to le- 
moio Ksliictioiis, the .Secietaii must dicide, not oiili the 
“compctoiui" of the Indian, but also wlielbei siiih loinoinl 
would lie loi the last inteiest ol the Indian “ 


"’Picali ol Siptembei 34 1657 with tin Pawiues AH . 11 btat 
739 740 

•‘bii Act of Tiiiii 28, 1906 sti 7, 44 Btat 54U "lAS (OsaM ) Which 
(.oiiliie on parents of inliioi numbers of tlic tribe the iimtiol und use 
of theti lands togithei nltb Its piuceeda until the nilnorH leach 
: nialmit} 

Vllotniuils to inliioi iliUdion under sic 4 of the Genual Allotmont 
Act as nmeudid me made when the piient has ecttlid upon tbi puhUc 
lands IS lilmsilf intllkd lo an allolmint and la i leioknized member 
ol in Indiiiii Itibi Ot entitled to such rciiihnltlon aiiordlng to the tilbnl 

taws and usages 49 L D 649 (1907 ) 40 L D 148 (1911) , 41 L D 

026 (1914 ) 43 L D 149 (1014) 

An nilmlnlstiutise Oudlng that in Indlui had leaihed iiisjoiity Is not 
iOonclnsiM niKin a ditirmtnitlou of nlietliei a deed of land made b} him 
litter the Issuuiui ol a pitent was sub)M.t to a state law permitting 
disitflnuaiiie of a coiitriit madi In inliuity Diriaoii r Lurk I/rna ('a , 
3t3 0 8 m (19(7) 

Thi lights of minora an dlHiiisseil in 19 L D 418 (1891) SO I, D 

6J2 946 (1901) 49 1, T) 116 (1906 ) 48 L D 133 (1910) and 4 1 L V 

139 (1914) 

The lights ot hens upon death of allottii hefoii expiration ol tiust 
piiiod and betoie IssnanLe of tee simple patent without having niadi 
win all dikiUBsed in 10 I, D 130 (1911) Also set 49 I, D 432 11910) 
38 I, D 427 (1010) 

Foi inteipii tation of sot 4 of thi (loneral Allulmint Vil author 
i/ing the alliitnunt ol publii lands on behall ot mlunr cblldiin when, 
the pTifut ailtlid und inndi hta home on public domain see 40 L D 
148 (1011) , 44 L U 139 128 (1014) Thu, setlion Inclndts atip chll 
dicn and all nthei tblldreu to whom Ibp si (tlci stinds in loa> parentis, 
41 L D 626 (1914) 4 I L D 149 (1914) 44 I, D 930 (1916) , who ale 
lecognl/ed ininibtis of tin tube ni entitled lo be lecogni/ed 49 I U 
949 (1907) but orphan thildiin nndor 18 arc not intltled to benefits 
8 I, I) 647 (1989) , noi children of paiints who uic dlMinoUhed fiom 
lienellts, 44 L D 188 (1919) Poi intei pretations of othei <illo(ment 
acta nffeiOng minora see 19 L D 287 (1892) 24 L D 911 (19'I7) 

40 ti D 4, 9 (1911) , 48 I, D 135, 119, 904 (1014) 

■“This piaetlcc has been upheld by tbi couita Henkel v United 
Btatee, 287 U S 48 (1919), afifg 196 Fed 946 (C C A 9, 1012) 

-“On iistilctioni on alienation, see I'hnptci 11 i,ee 4 , on liaalng 
nee 9 and Smith s McCullough, 270 U 8 466 (1926) 

“ The Act of April 18, 1912 sec 9 87 Stat 96, defined “loinpe 
lent" as used theiem to ‘mean a person to whom a eeitlflcatp haa been 
Issued anthoiislng alienation of aU the lands cnmpiising bis allotment 
except his homestead” 

■"Willmma ^ Johnson, 249 D B 414 418. 419, (1916) WhUe the 
Secirtnr} mn\ peimit tho sale of tiust lands, he may letaln control 
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An IniUdii iim lie ilidiud Kimiiiltiil to ilituatL lii- I. 1111 I ind 
llKii hating hcionif luulk's'., m n inhiut iniiiunU 111 a 
H'<tiiclKl tst it( .ind thiN hwoim nuiinii)o1i>iil . 1 ^. 1111 ' 

An i(lmiiiidi.i(i\( IioIdiiiR inil\/tv (he mitoiiil dihi'i i me 
heliu'en (hi iciiiiu il ni i(s(iuti(iii, ig.tinK( iliPiihion iiitl the 
I'-Miimc of i (Pitifliate ot romiietemi “ 

* ' " At tiniLS iiid iiiidei sntn tuemnsi imi s 

lOMiiLlions ngiinst ihcn.itniu i>s ii»iiho(l to lauds illoiltd 
(n the Indians s,uiii liigih uL loienauts luiming t\ilh 
the laud Coniiictmo nt touisp, js 1 jieisonal itliilmte 
01 iMiuition Tliesi ttto i(iui]i(‘(eu( t iiid ihi luiwii to 
iliniiite (Oil 11?) linds au not simnniuons 01 non iih\ 
iitciit fadois 111 ill 1 ists Fiuuunth Ihit go hind m 
hiiiifl lint not uceissaiih nht its vi {’ongiess ilst'lf, it 
Ilium has lilteil lestiiclions aguiist olKiiilioii, in masse, 
tritliinit siiPtiU leaud to tin i nmnetem t ot tlu inditidnii 
Indim lind ottneis W 1 II 1 usjimt to the Osages, is 
liiPMonslt sliottn, niirtei the ut ot TMlh the issnamt ol 
I riitiflciti of comix'leiut did not lomoti the lesliictioiis 
agiiiiisl alienation ol the lioiiiisttad mil niulei otliei 
legishlion di iliujj ttilli these iHoyli the Sicictait ot 
the IntiiiDi IS ciniuiweiert (ii lift (lu itstuctiims ai>aiiis| 
iihonatiim on put 01 ill 0 } thin lUolteil 1 iiids miindina 
the homesleids tteii ni tin hinds of inunniK lent num 
Inis of the tijln ttt ol iMiiih 1 IW ( ll Hal 77S) 
id Ilf Mil 21 lOIS (4(1 St It Kil-17<l) This Imt igain 
(inpli.isj/ps till Mil tint lomoi il ol iistiiiliims igiiiist 
iilipinlioii IS not stnoinuions tilth loniiieteint 01 the 
light to a (Cl tilii itp of til It dial utei dli S-'l 1 

f«) Wu///tis~Thp follotting pioiiwon of the Ad of Mit ft, 
imiQ, ■* illiistiates this use of tlu toim 

* * * J>ionr1((I, That the Sciietaiv of Iho Iiiltiioi 

niai, 111 his djsiiehon and ho js heieln aulhoii/id 
wlienetci he shall he sitisfled (h it iny liiflim illottee is 
loniiieteiil diifl iiiiwhle ot in.iimwng liis 01 ha iliiiis it 
iiiv time to ( anse to lie issm d to sndi allotU'e a pateni 111 
tw siniiile, iiid llieteittci nil imtuclmiis as (0 snip, 
lucmnbiaiicp, 01 tivition of said lind shall be le 
motetl ind said Iiiid shall not be liable to the vitisf ulion 
oi aiiT debt roiiti ittwl ptioi to the issuing of such 
pal ent ' ♦ 

I'lio (Jiicmt ot Apijeals, ' in consiiiiiint this piotision, said 
th it thi Iiidmii “slinll hate at least siilbnent <iblUt\, knowledge, 
e\lieiipnie, and indgmeiit to (liable him to (ondnd tin negotia 
tmns foi the s,ilp of his lind and to ( iii foi, maiuigp, iiitesl, 
and dispcrtc ot its pioceedis ttilh such i icasoimble degiee of 
piudeiice mil wisdom as will bo likilt to pieyput bun £iom 
losing the benefit of his piopeitv 01 its puueeds" 


otpi the iriTertment of thr pincM^s SMiirtPi/Ottif t Uiiited Stalls, 206 
TT S 226 (1021), ittif 2S7 Fed 468 (C 0 \ 8 1021) VIso see 
01up(ei 1 wc 11 

-“Induii laiBd Teiiuip Btonomlt status and Population Tiends 
Pt X of (he BnppUniLDl 11 } Eepoit of the land PlinmnK Committee 
to the Nation 11 Sesonicts Bond (IU5), p 1 
w Op Sol I n JI lOlOO Tune 2 11 >6 

- ' 11 Stnt 182, 181 28 1^1(0 640 Fni 1 entiltliuns regaiding this 
qtituie 0.210 F tt 2411-2412 

Unitfi Slatn 1 DtlfU 227 lud 700 770 (r (’ A 8 1011) 
ThH case luia that Ihe Seiieliiv mit iiol determine such (.ompetemy 
bv an aibltMii} test such as the Induiii s nnneness of the eflect of 
Ms dPcaiDg lestiitleil jiiopiit}, silmR •' * * n pc 1 non might Unira 
he wiiH mnktiy' n disd to lus pioiuUT md thiit iftei he mnde and 
deUtoied the dLCil hi looM not legnm his piopcitv and }6t be nttcilv 
incipable of mninRiiiK bis affiins the nle of his piopiitj 01 thi ram 
01 disposltioii of Iho piocecds * * *• (r 770) \IwveVilliiT 
TTintea Stafts, C7 F Sd OS? (C C A 10, 1962) 


'fill s.uut loiiM III iimllui <ast, ‘ Mid 

' > * Tlu ihiit piiipoxe and niuii ohiut of the 

11 >111111011 upon ihinitiim is not to piiiinl tlu itirom 
pitonl Indian lioin x'Uini, his 1 md Im 1 pine loo low, 
hill to piiMtii him iiom si llnu, it it all, to the end thit 
In shall In piiientid Imm Josliif,, gnjiis luai, 01 sqnnn 
(In ms its iniKeeds md thus lie lilt depiiulcnt upon Ihe 
soieiiiinent oi ii]iiin ihiiiin tin his snppoit " ♦ 

(P 77b) 

Aiiolliei impoitinl id illiistialuiK 1 soniiwliat siiiiilu con 
ii'pt ol iiuomiieteiu i is (he Act ol Dfiich 1, IW, ‘ wliiih 
pi 01 ides 

That am iiom ompi k iit Indian to ulmiii a pilciit con 
1 lining I <">11 11 turns igiiiist ilii 11 1(1011 his bicii issued 
loi III illotuiiMil ol land 111 sum ilti nndoi ini lau 01 
lieatl 01 who mi) hue an iiUtusL 111 am lUolmuit 
hi inluiitiiiu iiiai sill 01 loiiui ill 01 aui put 
ol siiih alloiniinl 01 snrh iiiheiitwl iiiteiest on suih 
tiiuis mil unidilums and multi smh lulis mil itgiila 
(ions IS the Scent in ot the Inleiini 111 n pusiube, und 
(he piiuoids lUnuil Ihui'liom shill he used fci the 
liinefll 111 (lie ilktteo 01 luii so disposmt, ot his 1 mil 
in nileiist, iiiidfi till sniwnisioii of (hi ( 'onunissionei 
ol Indun AHuis, > * * 

V liiki il tlisliid (onit 111 (onsliiniig tins piovisinu at lust 
Ik itid till lain noiiionujilfiit is uiiiiiflknt to iiiiimiiiptint," 
md as nuphiiiK the 01 dm in legil nu iiiing ol iiuompeltiu v 
kg il nil ipuiti dm* ki noingt unliitihli, 01 ms.initi ’ Upon 
UHoiisid«>i.i(ion the loiiit tlimiglit siuh lestiutum of its mini 
iiig w.is too iiaiiow It also disttissi'd Uu* inoMsions of section I 
ol till* \t( ot Time 21, 1010 " whii li authou/es tlu Siiietin ot 
Ihf Intel 101 

' 111 his disciitiim 10 issue a ciitihi ite ol iiini 

pitiiin upon .ipplu ition tluieloi, to am Indian, 01 , m 
cast oj his (leith, to his hens, to whom 1 luleiii in tei 
(ontaniiiig iistni turns ou ilieiiitum Ins hem 01 nu\ 
heioatlei hi issued, and biuh (iilifltak shall lim the 
ittid of lemoiiiiK till lestiiitiiiiis on iliiiiitum lonlained 
in siiih patent (P 197) 

The 1 0111 ( loiifindoil 

' ' ivhik* is ippliid (0 Iiuliins (he teims “com 

IKliiin ' and ‘‘luuuompetinn” 01 ‘ miompcteucr" a.ie 
used HI (Ill'll oidiinn lesal si use, Iliac is a pu sumption, 
couflnsiii* iipcm the lonits, that until the lestiulion 
agimst ahoiiation is icmmcil 111 the luinnci piouded hj 
1 iw, iithei Ihiough Ike lapse ol time 01 the posiHic nction 
ot the Seiietin ol the luteimi, tin alloltee lontniuos to 
be an "uuompetent’ luilian, at le.ist 111 so lai is ronecins 
tlu land 111 which the lestiirtuni lelales (pp 497-198) 
Dudei (lie 1910 ael the ditouniualiou of lomiietencv and (lie* 
issUiime ot I ptitciil 111 fee simple woic both eonditions ineeeiloul 
to thi lemoaal of ii studious on ilionalioii and “the issuance of 
1 patent in tee simple hy the Head in is not mandatoiy upon 
lus being aatisfud that 11 liust iillotteo is lompcteut mil capable 
ol managnig lus own .iff ms ’ ' 


«" Uiitted Bhiltt } Dehtll 2J7 Fed 77") ((' I' A S l<in) 

« 14 at It ion, 1019 26 u s c’ 406 

Unites Statis i ka Pair County Idaho 207 Frfl 4<)3 497 
(D C D Idaho 1917) 

™ >6 atal g'JB 27 U S r 872 Poi it{,iilllions leRiidlng certlfl 
eltw Ilf (omiHtinev sip 20 C B R 241 5-241 7 

mti Poo 96 P 2(1 28 11 (( CAT, lOJfa), eeit iltu 500 
n H 648 
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SliinloM '* <iiii1 ili-l nil lion in llii iktiimi 

Mitioii 1)1 (iil)Ui(UliM III <iliui It! Iiitl\ iilUii lili)t,(> on 111! 
1(11 iiihnn oJ till null 111 liloiiil ()1 ilii illolloi- " 

(/)! 7 ') I «fif s --M 111! licilKs (1)11 1 nil '•iiiii.il inoMsunis 1)10 
MfliiiK tin till ''('in I il 11)11 1)1 (Diniii toiil 111(1 nil oiniicti 111 In 

«Toi evniilili 11)1 1)1 Iiliiuiiu J7 n Slat lOOS (Oswi) 

ill'll iiiMii''l>i s iHtniiii 11 nil mill I III I bn Ostso liilin ill iiiiiK Uiiii iim hilt 
IiIdoiI and inu willi lis-, Usn m i> Vil iil 11 iicli 1 I'll)? U Slat lOn 
ID -I which iiiiiiiMil till II still tiiiiis iiinin iliinitiiiii ol ■illutmdits ul 
(hipiiiwus I)f IIIIMII hliiDil Iinpusi'd liv Ihi Ciiiiiil VIliiliiiLnl \cl \a 
III II i\ d7 I'lDS n Sill jlJ IhlM liMli/iil Tiiliis) ilisiiissiU 111 
I mini hiiih-. \ lliiilhtl J,")!' S 7J nD]4) iifl (, JD Md tin fC ( A 
h 1‘IM) iiniMWii/i/iii)f7i 1 Ciiiiifvtil ‘IJ Ii ^il Jl'l l( ( 1. Ill l‘)i7) 

lilt mb iiDiii n Inti liuir li \ hini)t 17 h' Siipii dtt (Ti ( Oltli IDIb) 

til III hull dt I'KKi 4 Sin U") ,■> . lull 1 pi I till 111 I Hildl Miiln \ 

Pill,, yiinoiiiii Bniii j,i r s _*t' (I'lin ui l Jus icni oss (c c A 

s IDl I) \|| Ilf Tniii J'l I'Ull su 1 l|Stit s-)-. J') I s ( 7 ) 

mil ipii toil in T intiil hiiili i ''hi i Inn in VinniitiU Vn liS I M ITV 

'Ihi (Dints hiiM' pisliliKl thisi ilisl Mil linns nhi nniil in I mini 

h /III I'll 1 Plwili IS" Ini SI).' ((> ( L II (Ikll tDllI Slid 

* * • Thi 7 11 Mil. Ill sins III lilnnd ino I iialni dli bcciiine 

till line Ilf di iiiai (III 11)11 hitwiin tin dilliiiiit tlissi bicausi 

(Miitiinn slum Ihil .iniiilh s|i( ikiii. ilu un ihi piuciiti o 
of Iiuliiin blond i smii illiiltii Ins llii liss iipibb Ik is In 

nitiiial quilifii.ilii)ii uid iMiiiiiiiii to in iii iqi Ins piopi'ils 

• < * IP S 70 I 

Also 'll Till, I \ II(S/(i)i liiustllii III On JJl TT S JS(i 0(i IDS 

(IDllI Uiiilid htiiliK \ T\,ill,i .4) U S nj 4(._> (1*117) 7/)iif(iI 
Htiitiw Iniiiiioil J47 I S 17") IVIIS) ill k J-*" 1 od ‘171 (t t V S 
I'll-) I Op V (. .*7- 2S1 (l'U4l 

tiiiiiiiil lliiinit 111 (’iiinniissiiini I ol I ml i in Vffiii p i (1<)37) 

Wbdi I IIiiiolniHii ilh 1 pioiiiiiidi t imi nl mIiiii blond lias not 
Imii tufiiii belli a liiIoiiou of louipi l(iii\ iiiii inn now is II 
ilw Its a sil( si iiidiid il is dmnsi in iximii thil an liidiin who 
Ills I lUePi piniiiiilinn ot wliiti IiIikkI lliui liidiiin pnil ikis iiioil 
of Ihi iliiiaolfiisllis 01 ibo loinui lliiii ol tin liiKi In thought 
iiid iilioii so I II IS III! Iiiisiniss woild IS (omdiiid, Ik ippiOTi 
iiiiti s moiL (losi 1\ to Ihi wliiti bliiod iiiiistii 
‘"111! dclPimlnUinii of coinpi Uiu \ is uftin ii iIlIDdilt ndnUiiislinlivo 
dtcisioii Ijinpp Tholudlin ind llis riolilini (1010) pp 67-78 Also 
S(| Si bnidkLliid 'Ibi Olllci ol Indiin All llts Its [(Isliin AdlvUliS 
and Oiqiiui/aliiin (1‘U7), p JO lliiiinR soiin piiiods tin ludiin Sdi 
1(1 w IS dislioiw ol ddluiiiif, Tndiaiis (iiiiipilint Vimiinl Itipnil of 
th( ( iimiiiissioiiii ol Indiiii VII ms (lOISi pp 2J 47 iii (1017) p II 
CuuKiisi boinitiiiii iiillioii/is Ilu Sisidnit ol Ilu Inidioi In ippiiinl 
a coiniiilssiuii to dissld lh(> louipdint mil inioinp(t(>Dt Tndiiiiis of an, 


(li.iiis ‘ Till Tiealt i.t Odoliu 18, 1804. - bilwepu lUp UiiiIhcI 
HI lips and IliP I'hiiiptw is ]» (i\ ults 111 it tin 14 P 11 I sli ill tin ido the 
Tiidi Ills who 1ia\f splpdi'tl 1 iiids into two dissis 

'lliosi who IK iiitdlif>i lit 111(1 liati siilhdinf pdiK ilioii 
111(1 IK* (|ii ililied 1)1 Imsiiipss li ihils to piiiduilli iii.inago 
tliPii .lUiiis shill JiL sd down is ‘‘tomiK>ten(s ” iiid 
Ihosewho IK uiH'diualPil 01 iiiiqiialihecl 111 otlioi ipsiacts 
111 pindi'iitli luinif'p llipn iltiiis oi who ui ol idle 
wamlciine, 01 dissoliilp hihils, mil ill oiiihms, shall In 
slI down as “those not so i ompet put 
-Tlip L’tiitPd SI itos idKtd to I'siip III pitoiits to thp touiiidPiil 
Indians, bni the inconiiK>t( uts could not ilienite thou 1 iiul with 
out the consent ot the HpcipI in ol Ilu liilciioi 

(2) Inability to receii e oti spend lunds — Anot hei sik ( i.il mean 
iiif* ot ‘ nirimiiu'tent 1 ’ is iinhililv to (ontiol funds, illiisti itoil 
hi Ihi All ol JIiKh 2, l')07, " which antlioi i.'ps the Soeiclan 
ot tlio Inidioi to (Usigunto nm indnKlinl Indian belonging to 
iin liilip whom be dioins callable of nianiging his altaiis to he 
ippoilioimd his pio 1 ila sli IKS ol tiihal fniicls * 

liidnii liiU 1(1011 Vd of Imii t 1D20 su IJ 4l Slit 771) Koi 
liiilhd disiu Sion Sd (biptd 1 su It ind Cbaplei 12, sne 2 

aim Clicuil Cmul of Appuls in I ulln 1 llitihcll, 37 P 2d 493 
(r ( A 10 10301 wroh 

TI f'nivKss wdi iimid aid alum willi luionippleniT 111 f id somi 
ml(>llii,diC( tests would Iiiii* been nioio apinopunli foi Induiu'i 
like 11 I 11 I 1 S (littPi III minlil slitnii ind some lullbloods ait 
idnalli moil cmipdint tbnii olliii lull bloods (I* 19R ) 
viso (I Viiiliil Btatn, 1 host yatwnal Haul, of Uittoit 254 U S 247 
(1911) 

'•Ticnti ol Mij 24 18it with tin ailikisins Vit 4 7 Mil 170 
I 1111 I 1 (It limiiui M 1877 wilb Ilu Miindiills Ad 2 1U btill liao 
iiilirpidKl III tl Op V (. 1*17 f1%7) 111 111 of Ud iibd 1b lb64 

with tlK ClnpiMiiii Vrl I 14 Stit 677 67S 1 lentics pioviding foi 

iistiiduius on ahiniluiii 'Innty nl lull 111 1679 with the Swim 
ticik nid Black Itivi 1 Obippiwa and lb( Uunsco 01 Cluistiau Indians 
12 Stilt 1107 an ity of Octobpi 7 1S79 ■wllU tb(> Kansai Olrilie Ait d, 
12 Mat Jill 1112, Tieatv of PtbiuaiT IS 1861 with tin Aiipabn(>s 
im) ChduiiH riidmns \d I, 32 Mil 116., Ilbt 
• 14 Btit 667 068 
■"34 St It 1221 

'* Vnothu list ot the trim is to dcscilbr tb(> Icul iniapacitr of an 
OsaKt to oxpdid Ills liuumi beeCTiaptd21 sic 12B Sa iiarti Pau, 
99 P 2d 23, 14 (C r V 7 1833) dd drn 300 U R 041 ilso see 
/bills 1 /old 69 F 2(1211 (Vpp I) C 1914), »«IH (// 1 (Iiiitcd «/a(i s 
82 1 2(1 767 (( (’ A •), 1 *H 6 | till dm 2*)‘) U S 710 ribtuiingdln 
2<I9 IT 9 1)20 


SECTION 9 THE MEANINGS OF “WARDSHIP’ 


The 111 iliouship ot uiwidiin and wurt, at common hiw, Is n 
iplition timid which, tiiiualli, the gii.iidian («) has luslodv 
of the waid’s poison ind c.in decide wheie the waid is to 
ipsidp, (6) IS ipqnhcd lo eduiato and mimtiiii the w.iid, out 
of the watds tsUlt, (c) is anthoiiacd to inanigc the wnid’s 
piopeitv, loi the heuclit ol the w'aid, (d) is ineeluded fiom 
profiting .It the evpense ot the w.nds estate, ox acquiring anj 
mteicst thcicin, (c) is ii'sponsihle lo the eonits md to the waxd, 
at such tune as the waid may liecome vii jhuh, toi 1111 accounting 
with lespect lo the oouduet of Ute gunidianship ' 

It IS cleai tlint this lelationship does not eyjst between the 
United States and the Indians, although theie me important 
similarities and suggostiie iiaiallels between the two lelntion- 
ships The lolntionslup of the United Stateb to the Indian 
tubes ruid then membeis is nnaly/ed in many othei sections] 
nnd ehapteis of this woik, and if would be futile to ti eat iindei 

“■1 SchoiUei, Manliutp, Pivoioe Hepaiation, iiud r>oin(<ilI( Relationi 
(Oth ed , 1821), pt IV 


fbe heading ol “wai dsliip" the many iisixicts of that i elation 
which aie analysed elsewheii nudei moit inecisi topical heod- 
ings Rathei we shah itlempl in the piesent section to claiify 
nnd sepaiale the laiioiis iiinstions Ih.it hiiip fuqueiitly been 
fused 01 confused undet the teim “waidship" 

The teiin “wuid” has lieen ipiilipil to Indians m mam dif 
feicnt senses and the failuie to dislinginsli .unong these differ- 
ent senses is lesponsible loi a consideiable amount of confusion 
Today a c.uoful diaftsmau ot statutes will not use the term 
“waid Indian" 01, if ho nses the teim at all, will eypiesslj define 
it foi the piu poses of the statute Tlie t.ict lematns, howeyei, 
that thetoim. “waid Indian.” has been used m seveial statutes.-" 

'•Si(« tin pxampli*. Vet of Tnni 1C, 1938 Ric 1 B2 fetal 096, 20 
II H C A 241 mnenahig R R sic 2U0 , Act ol Mhi 27, 1908, 3C Stnt 
U2 IPIK C’lvnizca Tilb(>s) The Ail of Fibiiiaiy 27, 1918. 47 Rial 
907 27 n H C 14, jettis to Inaiaiiu "who tie locogiil/pa wuids ot tbp 
IVdpiol QoTtiiimi'nl ” and the Act ol Febniaiy 14 1920, 41 Slat 408, 
410 26 U S r 282 lefeis to "Inilian childien who ato wtuds of the G 01 
(‘inment " 
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PLHSONAL. HIOUTS ANU LIBERTIES OF INDTANh 


i luw tie itii's, '' ind main indii i il opiiiKnis “ It in i\ help ns 
111 a\oi(I some of tlu lalUiits llial itsnll tuim > shnfllnnt ot Iho 
(Iilti iLiil miMiimss of tile t( I 111 “n ntlslnp’ to siu\e\ those i ill 
ons meanings I\e shall Imd it li ist 10 distind nmnot ilioiis 
of the (ei 11) ill 1 II ions eoiiti \ts * 

A WARDS AS DOMESTIC DEPENDENT NATIONS 

LiU so in nil nthei c om i pi s in Iiiclian Ian tin ide i ol ‘waid 
slop appeiis (o Ii im In in tiist iitiliA'ii b\ Chuf Jnstico Mfli 
shall In l.iiincss to the ei< it Cliict Jiistne, honeiii it must 
he sinl Ihil hi used llieti'iin mill mine iisju'rl fm iK amptul 
h'H il sj^niiii Hire than soini ul liis suciossois h.iie slnmii lie 
did not ippli the It ini ' naid ’ In iiuliudual Indians, he applied 
the iLiin In Iiidi in tiiliis Ue did mil sal lint IniUin Uitiis 
n< 10 V ai ds (if the Gnieiiimiiit but onl\ that tin lel itiou to the 
UuiUd Stales ol the Iiiiliaii tubes nithiii its toiiilou.il liniils 
KsunWis llul <11 i wild to Ills j,iuuhiu ’’ The Chut Jnstiie 
h islenod l<i ixplaiii Hus suiteiiie hi (itfiuitfi i lull ol paiticiilais 
fpp 17-18) 

Thin look lo oiu (.ou'iimieiil tot piotwtioii , leM luioii 
ils kindness mil its powei , appeal to it toi leliel to then 
u lilts and iddii'ss the iiiisulciil is then ricoI falhei 
Tlios and then countii aie (imsideied by toiei»u uilions, 
IS uell IS by ouisilns is lieinR so completely undei the 
soieieigiilN 111(1 dominion ot tin United Stitts, tint iiiy 
ittcmpt lo ictpuie then lands, oi lo foiin i political con 
iieftion mill lluin uould lie tonsidoied bi all is an m 
lasioii of oui toiiitoiv and an net ot hostility 

The couit uciit on to s,i} (p 13) 

Till SI cousideiahoiis go f ii to suiipoit thi opinion, thit 
the Xianieis of om lonstituttou Ind not the Iiidiin lubts 
in view, when they opened the coiiits of the Diiion to 
conticuoisips belweeii a stnie t« tlie citizens thoioot and 
toingn stites 

Thi (jiiesliou in the cise uas ulielhei Ihf Supicint Coral had 
piiisdiction to enteitniu a suit hy the Clieiokeo Nitlon agiinst 
the State ot Oeoigia uuilei that pioiision of the Constitution 
( All III, sec 2) wliith pioMtks ioi the eiteusiou ot the tedcial 
judicial powei “to conlioteisles *■ ' ' betwein t Slate 
f ' ' and foieigii Stiles i- ♦ i ” To that (piestion the 
following answci wis gnen 

The Oouil lins liehtoued its best attonlion on Uiib ciues 
tion, and, aftci niituie delibeintlon, the maioiitv is ol 
opinion that an Indiin tiihe oi n itioii uithin the United 
States IS not a foieigii stale, in the sense ot the constitn 
tion, and cannot nwintam an action in the conits ot the 
United States (p 20 ) 


«Ail 10 ol the Tieati of Apul 1, ISBO with the Wi mdots 9 Stat 
087, whleh pi m Ides that “peisons adlndged to be Incompth ot to t«k< 
Clio ut tbeli propel ti ♦ * ♦ Mi ill beeomo the wards ot Uk huited 
States • ' • ’ 

"Otton the coiuts haio desciibcri specUic tnbeb ol Indians as viaids 
See Oicuon \ nitclicort, 202 IT S faO 70 (lOOO) (Eninotb) Bx paUi 
Webb 221 0 S 66l 884 (1<)12) (Pno Clilll/ed Tiibesi LaJUotU i 
Onitiaatate^ U S '370 07'5 {1021) (Osnge) , TaMbaiUmniq Oo t 
Weti 2710 8 HO*) 612 tl020) (Qnapin) Tlntfad States y OanOelana 
271 U h -182, 1-H (1020) (Puiblo) Biitifb Amerioan Oo \ Bomd 
20<) 0 S nq 160 (10)6) (Bllckfict) 

“The nunibPi of ways m nhicli thi a 30 meaning cm hi comlitned 
In two to the tenth power iiunUR oni that is to nay 1 02d It Wonld be 
obviously InipOBsilile to analyvo all ot thcM conihlnaiionB wlthm the 
conflnea of this woik 

"•Analogies to the ronnnon law concept of waidsblp laiy be found 
in Ihi eoilT Spuiish and Pieneh iccomiltion that the Indlms were 
not ible to dc iI with the whites on on cauul footing and icqnlied special 
goveinmuitil piotectnon .See Oltoteau V Uolanu, 16 How 203 (ISSI) 
Also see XJnxiia States v Boualas, 100 Fed 4S2 (C C A 8 1911), foi 
a Ihiou ol the oilgln of guaidianship 

»ahe}otf.e Nation y Geotgia 6 Pet 1, IT, 18 20 (1831) 


Thus m its uiigiiuil mil most piicise si„nilifaUmi the leuil 
‘m nid’ ms applied (it) toliiliisi ilhoi Ihui ti» indniduals, (6) 
IS 1 snggislne in.ilogi latlm than is an esaLl desciiplion, and 
(( ) lo disiiiipfiiisli an Indian lube fiom i f(iiiif,ii st itt 

It shiinld Ik* noted that Ihi basis niMiii nhiih the Supieine 
Cora I ippliid Ihi coiiiepl ot naiilsliip nas the acceptance oi 
that stilus, III elfcit, hi the liidi m tubes llieinsclies ‘Tliei 
look to oni ftoiciumeiit lui pioteition » •” Foi many 
leiis illci the decision in Chnohet Nation \ Chon/ia, the In 
dim liilKs contiuncd lo cmplusi/L, in then ticatiis with the 
Tliiitcd aialts, then dipendeiui upon the pioteilion ot the 
Fetlei tl Qiiieinmcut-*' 

B WARDS AS TRIBES SUBJECT TO CONGRESSIONAL 
POWER 

B\ i iiatiii il evtensioii of the leim, ivaidship” c imc lo ho 
(omuioiili Used to loimote the siilnnission ot Indian tubes to 
(i/HgiessM(iiil legislation The poll 01 ol Conguss to legislate in 
matteis alleitiim the Imhau tiilM s n is ixpitssii :cto«iii/cd by 
the liilies thonisolios in mam eaili tiiaties “ Thus, quite 
apail linm Die specific powti giicn hy the CmistituUon to 
Conti (ss to iignlate coiuinetcc mth the Indi in tiihes, tluie 
came to be i e< otuizcd, is an outgioiith of the liilcial ticaty 
making pouei and the powei ol Congiess In legislate ioi the 
elteclualion ot lioittes, a bund and iiguili debued congies 
siotial iKinoi mu Indiin iltuis Bj iiituc ot Hus iioiiti, 
coiigu ssion il legislation that would hato beiu uiiimistilutioiial 
If ipplied to nouindiuis mis held In In iinistitnlional iiliiii 
limited III its ipplication to ludiius In tins heiisi*, "waidsliiii” 
was still a lonccpt applicable immnily to the Indian tube, 
lalliu than to the mdmdiiil mimbeis Ihtiuir, sinio it wis the 
liilK ns sntli that enteiod into lieities As nitb Hie ouginal 
meinmg ot the leim ‘‘Maidslup,” the jusMcatioii ol tlie icsnlt 
uaebed, in this eiist the evlension oi congiissioiiiil iimiPi, was 
toimd in i (omso of action to which the Indian tubes them 
sehes bad expiisbly consented 

The clleeUie me.iniiig of the teiiii “waidship” iii the sense 
ol special sniijeclion to coiigiessional powoi, is lo be found 
eutuoli in the loalm of lonstitutional law The extent of this 
constitutional powci is a mnttoi (halt with in olhei ehapteis 
Pill the piesent it is enough to note that this ijowei is iitili/i*d 
m tm geneial wais (1) as a lustilieatiou foi congiessional 
legislation in nniltcis oidinntily within the e\clusiio fontiol of 
the Slates,'* and (2) as a justification foi fedeial legislation 
which would be consideied “couflwatoiy" if applied to non 
Iiidianb “ 

111 nplioldiug the powei of Congiess to confci juusdietion npon 
the feeleial corals oiei eeilam eiiraos committed im Indian 
leseivatiom, within a &Ute the Supiume Couit of Ihe United 
States sand * 

•* ' Tliesi Indian tubes (Of the w lids of the nation 
The) aie communities dependent on the United Slates 
Dependent Liigply foi then daily food Dopendcnl foi 
then political lights Thci owe no illiguuie to the 
Stales, and lecene fiom them no piotoetum Betause of 
the local ill leeliug, the people of the States wbeic they 
ue found aie olten then deadhebt enemies Fiom then 


■s-bce Chapter 8, aei* 3B(1) 

“’flee Cbaptoi 3, "lec 3B(4) and Chapter *5, sni 2 
*» See ChaptPi D, see 2 
• &oe ChapteiB 8 and 0 
■*>Bee Chapter 8 see 1 

« Viated Stales v Kaejpma 118 0 S 278 (1880) , alno soo Vnxied 
States V UtiBrainey, 104 0 S 021 (1881) Sot Intiodiithon, foot- 
note 22 
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Ml\ C illvIlC's-, 111(1 llllllU ssIU Ml llll,(l\ lllu 1(1 lUl 
(imisi oL (iL.iliiij, ol till l-’(>(lii il Gii\( iiim( ul with tli(*m, 
Hill till 111 ilii's m whii h it li is Iiliii iiioiiiiscil, tlu-ic .iiise 
till- (Inti (it iJiotdIioii 111(1 with it ihi iMiwpi This h, is 
alW Its IKIII 1(C(W1II/1>(1 )l\ till' Xli'dllllM 111(1 1)1 Collf,! ('SS, 
111(1 1)1 this (iiiiil wlK'iKKi lh( ((111 '■lion has iiisui 
(X'li JRX-Jb4) 

Thonf,h "tile coiuts liiK' jnstiheil thi i ('t,iil ilioii ot Iiidiin 
tnbis 1)1 the iloitiiiii iit si iti wiidshiii “ it is sotllod tint ted 
I'lal i,u<ii(liliisliii) (loi not l( 1 iiiiii.iti' with the idiiiission ot i 
si 111 into tin- [Tmon Alllioimli tin yoiiii isdiliol tow iiilsluii 
Is not nnlmiiti'd mil is snlijeil to ( oiishlatioiial lesti til ions,*" 
tin- in iilK il sigiiitK line ot tin w lulshiii coiiieyl in these enses 
IS to jnstili (11 till! tiiK's ot JLf,islatioii that would otheiwise be 
held iiiK oust lint 1(111 1] Time is thus not null an imiioitaiit 
ditteience but indeed a sliihiut, cotih isl hitwretn the use of 
tbi. wai(lshi)i (oiiiept in lelalion lo Iiidjin liilics iiid the use ol 
the conn lit in piii iti 1 ni In yiii lie Iiw, i i,uai(lian is sub- 
jn t lo iiL,i(l limit lonliol in Ihi <iiliii)m"ti ilion ol tin waid’s 
ittius and iiioinih In const it uli(m.il 1 iw the gu iidiausbi]i 
iilitiun has gineialli linn inioknt is i leisoii loi iilaxnu/ 
niut (onliol OKI lh(' Ktion ol the “gn iidi ni ” 

C WARDS AS INDIVIDUALS SUBJECT lO 
CONGRESSIONAL POWER 

When (’ongicss ligisl |ll^ with i(lei(ii<e to tiihil xnthls and 
duties it ueies.uilt iltnls, iiidiucllt, Ihi lights and duties of 
tht nuliMduil miiuliiis of tin tubes Thus the couits, in hold- 
iiif? tliil CongKss hid (stiioidmin yoweis oui Indian tiilios 
IIS ‘w lids,” wi'iL iiidiiei tiv holding tint Coiigiiss had c\leusiM 
IKiweis 111 deiling with tin imnihcis of such lubes in iii'illcis 
itteiling thou tubal iililioiis The niuits soon in idi this logi 
til luiylK ation esiiliiit and t iiui* lo ipph the l('iin “w iids” to 
iiidiMduil IiidiiDs, siguituiig the susn iilibiliti ol iiidmduil 
Indians to an evliaoidinai v iiieasnii ot ( oiigi ession il coiiliul iii 
mallets alti'diug thui tubal ii'latioiis ^ 


Tin use ol the coiiniil ol w iidshui to guslitv a len Inoad 
iNdcise ol iiowii IS ilso exeinylilK'd h\ jiiduiil ulKi lines lo 
lilt illict Hill si lie (oiiliol IS sniiei sided l)((aus(> ol ledeial 
w ndshi]) " 

D WARD.S AS SUBJECTS OF FEDERAL COURT 
JURISDICTION 

Thi leiiii ‘w lids iiC the Uiiilid Sl.ilts’ has iKtu lyplicd to 
Iiidiniis m still i louilh si use, as (>rinn ileiit lo the ybiise “sub 
|i(t If) the Jill isdiition ol Ihi' ltdeial (mills ('eil nil tidei il 
law, ai(, in ti-iins aiiylK ilile onli lo Indi ins ls\ siuh liws, 
111(1 b\ tK'atiis, Inch ins ha^e In (>ii subinled to tiihi il (ouit 
Jill isdii lion 111 iiiiin leilnis while non Indi ms iii anieiiabU' 
diiU lo couits ol till si lies II would be toolisli to tiuniii'l wiUi 
Ibis n i of the liiiii “w.iidshi])' to eviiiess ii iiiilsdictioiial tela 
liiui hill but il is luipoilaut to iccogm/e that ‘waidship” iii 
this siiisi has iio iiecissaij cnimcctioii with the iithii senses of 
Iht liuu that hiM bi'cii evimiiied A gioup ot ludnidnals, 
wlwthii idoitUicdln 1 ue <11 ui am oLhei in, ii met, mat be sub- 
ji'( ted to ,i p 11 ti( 111 11 s( t ol 1 iws adniiiiisl i icd bv fedei il couits, 
iiid in tins sense tlie% uiighi lie (oiisideied ‘waids of llu Fedcial 
Gomniiunt” Tins iiiiglit be the ( ise eu'ii llimigh the extent 
111 iimsliluiiou il iKiwi'i M'sliil m Congiiss uyoi the gionp m 
i|iii>slton will no giiati'i 111 in the ixtiut ot thi iiowei which 
('imgiissionlil (MKisc, hut has nol iMitised, omi othei gioups 
Thus the tait Hut (eibiiu iiidiuduiils ,iu "waids” in (Ue nuis- 
didioiul suisi (liH's iiol nieau 1b il tbci uiusl In “waids” ui the 
(onslilntional siiise Comcisih, indiMiluils iivu bo “wiiils" 
III (lit (oiislilulioiiil sense, and ^ct it Cougiiss has not artiiallj 
(■veius(>d its poweis moi that gioup but bis allowed them to 
bo deilt with In Ibe stales, tbi iiidniduals toiiteuied would uol 
be "wraids’ iii Ihe stubc of “suhjeefs ot fedoi il jui i<idictiou ” 

E ^\ARDS AS SUBJECTS OF ADMINISTRATIVE POWER 


-“Fni 1 ( is( holding tbii tin Niw ioik Iiidiins in unilii the -wild 
ship of Ntw loik bt(l1( sei> Oioii/, \ Pi<u(, kt Misi JOT llS N X 
hupp JiO (lilt) Uso sii /oTni v Unhattf,, Ifl Me 178 (Ik70) 

lb( wnndeiing ind inipnivident Imliils of Ibi icninants ol 
Indian tiibib within out bnidiis led otti hgislUiiK at in < irlv 
pulnd til niiikp thitn in a iiuniui thi waids ol tlie si lie snd 
(spieinlli to like the eonliol and iiBuhtti tbo tinnie ol tbeu 
lands (P 170 j 

and Mod) ^ f ctizje, -i2 Mi I-U 138501 iltd on othei giOunds, W U B 


By th( agipisl stall uiont It ippeii 
of Indians "iilwais have ban ind no 
and gn udlansliip of llils State ~ 


s, tbil 


_ of those lofoi 

StatoB (F tOS 1 

Also sie Mlnuisiita Laws tOID, ibiptu 201 p 805 1’ Yds L T 

(1904) 250, Hiti Tbo Position ol Ihi AniiiiCiu ludiin in the Law ol 
th( United Mate,, 10 T Comp Ia>g (191 1) pp 7S-K0 and memoi indiun 
filed bv the Utoiney (teininl of ttu United Btotes tn United titaleg v 
namilion 2U Fid 085 0% 090 (D O W D N Y l-llO) 

•‘*Vn)led Hates ^ I/ouisci/ 271 U b 487 (1020) kmptus TimUiig 
On \ (look, 2S1 U S 047 051 (1930) 

•"riiontp V Tiapp, 224 U b 605 (1012) Vlso sie Chnploi 6 sec 1 
“Consldoi the slBnitiemce ol ttu woid ‘-ilthongh’ in the following 
eentiniM iitoiimg lo (bi I'lvt Civili/cd Tnbu, liken fiom the opinion 
of the bupiome Court in J0X poifo TV 1 66 225 U b 068(1912) -Altliougb 
those tubes had loni; bcui tinted more liberally thou othei Indi ins, 
they lemaincd none the less winds of thi aovemnicnt, and In oil 
lospeets subject to ill lontiol ’ (P 004 ) 

»»In mik v WllUns, 112 U S 04, 100 (1884), tbe Court said 

• f • But the qnnUon wUithoi my Indian tiihei, oi any 

membeis tlioreof, haio become so fai advuiKd In eivilirntion, 
that this should be lot out of i state of pupilage, • 1 , 

a question to be deuded bv tlie nalioii whose w nils they 

5 Op A G 20. 40 (1848) 

• * * The govern: 

bnt with the indOviduals of the tiibe 


Him auotliPi distiuit sense of tbe teiiii ‘‘wdidobip” imolves 
Hit* coiuept ol aclmimsliative powei To s>iy that Ibe United 
Stites lias (I'll 111! oxliaoitlinaiT poweis ovei Iiidiiiis is to s,iT 
thit Uie Piisulciit and tbe isciiate, by ticilv, and that Congiess, 
bv stitule, niiv csiieisc (citam cxtiaouliu ii v powois ovci the 
Indians powois which could not loustilutiiiinllv bi exctcisc'rt 
ovti iioii-Iiidians goneiallv, tud it is to s.iv that couits aud 
achninisli ilois ninv tboieupon eiitoici sutb measuies II is, 
bdwevei, iiiotbei tbing cutiidv to s.u that adiuimstiatois, iii 
the absence ol sueli laws oi lieiit) piovisiims, uiav iii then wis- 
dom goveiu Tiidnins bv issuing and ciiloiiitig admiiiistiiitlve 
legulitiOHS Tlieie is, tbeiefoie, nu imiioitiut distuietuin he 
tween the coiicepl of in ludhm tube oi nu individual Indian 
IS tt ‘w ud oi tbe United Slates" .lud the uineepf of an Indiun 
tiibi Ol inilividudt ns i “waid of tlic- lutcUoi Depnilineul ” 
To identify Uiese coniepts is to identify the United BI lies with 
I paitunlai hi inch ot its govouimeut and to assume Hint the 
l«)wczs oi the Iiileiiin Depaitmciit otei tbe Indians, in ibe 
ahseuec ol tiealy oi ktatutoiy autUoii/ntiou, me us bioail as 
the poweih ol CougiesH Tbo oiioi of this assumption is ob- 


aiiuiban nntlioiili ovei them ns i di pendent piople in n st iti 
of pnpilaHe • * * 

See al-'o United Btahs v Pehron. 282 U S 442 (1014) , 18 Op A O 
161, 180 (1688) 

»' UiHft (1 fitotis Y Kaqama 118 U 8 I7D, 182 (1880), IVnirlv hate 
Coantv, 258 U 8 17 (1020) , but see United Btates to icl Kinnedy T 
Tvlet 2(i0 U H 13 (1926) On the sharp diffeienee uf opinion among 
Indians on U» question of teimlnetion of guardianship s(‘e Meiiam 
op eit pp 100, ion 

-wsee UnltMl Mails v Thomat, 151 U 8 677, 085 (1804), and see 
Cbaptin, 6, 0, 18 and 10 
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PiHSONAL HIUHTS VNU LI (U INUI\TMS 


Mons iml the imjilit itinii', ol this Piioi ha^c dsowliere been 
iiiiilv/ert “ 

F WARDS AS BENEFICIARIES OF A TRUST 

lliL tc'ini Ills soim limes Iiplu loosih nsLil is ii 

sinuiiMii loi lientficuis of u tuisi” oi 'lestai iim liust" 
llins -wilt 11 I iiul IS hi III In the Umka Stites iii tiiist loi m 
Iiidim tube oi in tiust foi an JiitliMdxial oi feiouii of indmil 
iwls, it IS e.ometimes siid (linl this iitites a wtiitlshii) ulitiuii 
ship In Ml hie U which Indians aie iiii ihle to aliiniti Ou* land 
The tiitilih of this mttliod ot ii(,umenl is sbonii hi the tail 
th.it PM‘11 nheii no tins! uIitioiNhip is loiiiid and tin liml 
of in liitii 111 tiihi IS Mslid 111 l<n simple in tin tilbi ilseli, Uie 
lind IS uiieitlKless in.ilien ihlo (hTCtpl iii etiliin sijeiial 
cases! In lUtiic ol Keiiei.il tedei il legisl ilioii ** Theie is thus 
no Iliac tied jnstihcaliou loi llio nst ol the turn ‘mid’ as 
sinoinmous with "cestiu ipie tnist ' Olnionsli pioiMilv, le.il 
(« peisiiiml, in«i lie held in liiisl foi i iieitectlT coniiietenl 
indludunl who is nobinli’s waul, and on the othei Innd peifeot 
title to laud Ol iin othei piopeih ni.n hi leskd in a liiiiatie 
Ol a mlnoi nhosi' eien ael is siihuvt to a gnnidian's plivsical 
ond legal contiol 

G WARDS AS NONCITIZENS 


Occasionally the teim "waul ImlUu” bas been used as 
syiiont moils with "noncitmiii" Indian This appeals to be the 
ease, toi Instance in the following sentence fioiu the opinion of 
tbe Bupieme Ooiiit (pci Il.nlan, J ) in the case ot United 
States V Bukeit “ 

< » ♦ It IS toi the logisUtue luauch ot the Goiein 

ment to sit tvUeu these Indiana shall cease to be do 
pendent and assume the lesixiiisibilities attiching to 
I itiiunslnp 

The iiequeat confusion legaidlng the supposed uiiompati 
lllity ol liip ieinii “tiaidsbip" and “c iti/euship” has alteadt 
been disenssed in this chaptei It has beim seen that the extent 
of congies&ioinl ponei orei Indians is not cbmmlshed hr tbe 
giant of citvenshlp As was said by the United States Snpienie 
Couit in United States v WciUet •" 

* * ♦ Tbe tiihal Indians aie waids ot the Goiein 
mont, and as sneh uudei its guaidmnship It lests with 


“ See Chaptni 6, sec 8 Of comment ot court In Ea pta te Bt a hlh 
100 Fac 4S0 (Ana 1800] 

Indians aie not waids ot the eiccutive oIBccia but waids of tlie 
United States actinir tJuoogli exeintive offlceis, It ts true, but 
CTpiesBlngr Its fostering will by legislation (P 451 ) 

" See eSmpter 16, set 18 , Chapter 20 sec T 
<*> 188 U S 432, 440 (1808) 

»" 218 U S 402, 480-00 (1017) In Unittd Slatet i Etoe 241 T7 S 
691 (18181, the court said 

Ot couise, when tbo Indians are piepared 1o exeicise tbe pun 
leges ana beoi tin burdens of one sui juris, the tnbil relation 
may be dissolyed and the national gaardlmship broiKbt to an 
end but It leeie wltli Congress to determine when and bow tbls 
shall be done and whetlici the emancipation sball at flist be 
complete oi only partial Citisenshlp is not Incompillble with 


them heyond the. icach of congiesslon 
their piotoction (P 598 ) 


Ol placing 
adopted for 


Cungiees has (be exuluwe pouci to detwnime when guaicbanbhip 
fchall teiminate nffsr v Tfesteiii Intcatmcnf Co i21 V S 286 316 
(IBll) Accoid BuipluaTiadmijao v Oool 281 U H 647 661 (1080), 
Dcioep Oovntlf, S D \ United Btates 20 P 2d 484 (C O 4 8 1628), 
alPg sub nom United Btates v Dcteeii Oountv, B D, 14 P 24 784 
(D C S Dak 1020), ceit den 278 D S 640 (1828) Kateenmepen y 
Umted Btates, 226 Ped 628 (C C A 7, lOH) l,one Wolf y Ettdhooet, \ 
187 U B 568 (loot) Also seo (Jhapter 8 


I'luigiiss lo dikiuuiio the tmie .iml extent ul eniauapa 
tuiii C'cmliiiiiig (ili/Liisliip IS not ineoiisislont with the 
(ontiiiti.itinii lit siuli ^n.iidi iiislup, tot it his bopu held 
IIwI eieii ilKi the Iiidwiis hue hi en ul.iclo (itl/eiis f/ic 
ifitilmii of ijiKiidiiin mill itinil foi some pioposcs m.n 
<niitmni> (la the' olhci haiid, Coiigiess may leliLie the 
Indiins tiom such guaidiausluii and tonliol, in whole 
Ol m pail uul mat, it it sees hi, clothe them TVitli tull 
iifchls iiid lesponsibhiliis louceuiiiii, then piopcity oi 
to them a paitial cm iiicip.iliou it it tliiul s thit enmse 
lii'Kii foi thin pinkUion United Slatci. i Nkp 241 
n S '501 5‘IS, and i ises ( iipcl (Pp 430-400 ) lltalie- 
added ] 

H WARDSHIP AND RESTRAINTS ON ALIENATION 

The lei 111 “wild" his sonii times been ipplicil to in Indian 
illolteo who holds liiid siibieit lo icstiaiiits upon ilLCnitiou 
Vceotding lo this iisigc, when the Imb in li.is uciiiid i 1i< 
intent, 01 Ills him idiiiilged “i ninpoti'iit’ to in inai,e Ills own 
lit Ills and lus piopi'ih 1ms been lelcisod tiom the piotcction 
of lUe Podu.il (loMiiiment, h(> etascs lo be i ‘ w nd ” The dis 
liiieluiu bilweeu this iiso of the tcim w ml’ and the umstitii 
tioiiil s(‘iis(' III (he leiin disiiisscd iboio hicoim's ippiienl in 
lb(> sitiiitioii Jii which Coiigirss icimpnsis a lestiKtioii on lUeii 
itioii wlinh lias alieult pxijncd The ludnidnal ,i]Jottpe ce ised 
to lie i ‘wild,’ ill (he sense ihit he* was tieid iioiii lesliie 
(ions upon tlienilion hnl Ihe louils sin thit Coiigitss e in lo 
iiiiiKisc tlioso icsliittioiis because the Indian is i “wird" ed (he 
Ftdei.il Goieiimiwit It is obvious (hit in this siliiitioii (h«> 
ttiin ‘wndship" is beiiiK iisiel in two rtistinet senses 

I WARDSHIP AND INEQUALITY OF BARGAINING 
POWER 

Dirabtful el iiises lu tie itios oi .igieements between the United 
Stales and Indniu tubes h ive otten been lesolved by the courts 
in 1 nontechuicil w ij, ns Ihe Imlians would Jme iiudeistooel 
Ihe language ind lu then firoi Hie Supicmt' Uom( ot Ihe 
Uniteel States stated, pet Justice Matthews, in ihe e.ise ol 
Choftaw THaUon v United States ■“ 

The leeognized lelatiou between the paities to this cou- 
tioveisy, theiefoie, is that between a snpeiioi and an m- 
fenoi, wheiebv the laltei is placed undei the enie and 
contiol of the foimer, and which, while it nuthoiizes the 
adoption on the part of the United States oC such pohey 
as then own public interests may dictate, iccognizes, ou 
the othei hand, such an inteipietation of then arts and 
piomises as justice and lenson dem.md m .ill eases whcie 
power IS excited by the stiong o\ei those to whom they 
owe caie and piotection (P 28 ) 

'The pnnuplo of construction m favoi of the Indians Is also 
applicable to congiessional statutes 


"*crf Btoderv JamM, 240 U B 88(1018), Ticor v Western Inei it 
msnt Oo 221 U B 288 (1011) 

'"119 D B 1 (1880), rev’g 21 C (hs 50 (1886) Al-o ace Chapter 
8, see 2, Umted States v Seufiit Bios Co , 810 U S 194 (1019), nff« 
sub nom United Btaiei nt let Williami i Beufrit Bioi Co, 200 Pirt 
570 (D C Ore 1016) • • there is no mle that the language 

of Congtesstonol statntes giving nsi to a conlioveisy hitween the In 
cHans and the statce should llLcwlao be i nnstmed In lavor of thi liidl inn " 
(Blown The Taxation ol Indian Property (1001), n Minn L Rev pp 
102, 185 referring to Ooudv v Heath, 200 D 6> 14b (1006) ) Jnstlio 
Stone, while Altoincv General leferied to the luclicml “dlsinelinatiuu to 
Invoke technical lules of law to the prejudice of Indian tilliCH oi membeis 
tlwieof •» • • " 44 Op A G 003 804 (1024) 

"•Legtelatiou of Congienb te to be constiued In the interest of the 
Indian United Btates y OelesSne, 216 U S 278, 200 (1909) Bed 
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The Supiemo Conit ha? 'saul 

But m Iho Goveiumeiit’s df* dingv wilh llio Iiifh mb the 
lulo IS (^ictlv the coutidiy Tlic coiistmctioii, lusteirt ot 
bLUig sLiicI, IS hhciil, doubtful is.picssiniis, instead oJ 
bcuin lesohid 111 fivoi of the United Stales, sie to be 
lesolicd 111 til 01 of ,i wenk and defenseless people, ulio 
me wilds ol the nation, and dependent wholly upon 
its pioticlion iiid nood tilth This mlc of constiuLtiou 
has lin'ii itcogiu/od, without exception, toi inoic than i 
Iniudicd HUS and has been npphed m tax cases 
(P 075 ) 

The theoii also lii'liis to ixiil iin the lulc of stalutoiv con 
stiuctiou, ofkii leiiled bill not ilw us followed, that grniial 
Ills oi Conguss do mil i]iph lo Tmluins i1 then ijijiliratioii 

Pii<?\ bnitiil S(H/(1 .01 Ii s 7I> (I'KKi) 11 Op \ (. l.'I 444 (Pin) 
toii/irf fi/ntis 1 NiiUiiiiiil htiid 2>1 tJ M J45 (Vn4) ilt > JOS 

lud ObS if ( \ b mill ( viluili s nrim lliii mil st itulcs IiiiMiia none 

ot Iho Icniuus ol mi iioiiioiil 'tin duisnin is ciiti/i il liv It (’ Tliown 
Thi TnMtioii 111 Iiiilim PiopiiU (l'J’1) 15 limn L Uii pp IbJ IbO 
tn 17 It Is ilio fi mIIImI mil tin Supiomc tuuil hos buil dial 
1 IkImmii till wliilis out the Ituliiiis (hr liws uii to he lonslinul 
most liMiiiilil> (o lilt lilttii (hridhi Inliimiiiniw On i'< JOl IT S 
7(i 'll (I'lOh) 

" Chonli \ tiK/ip JJI n h h()5 (I'UJl quolid wilh ippiiiua ni 
BUiilhiiil\ (’niiiiiiisw)iin III IiitniiutJMViiim S 1 2d 07S « t’ A 10 
I'l 01 Uiiul Wkimpi \ lloori J24 B S ti7') (101J) , /•Wish \ 

I iiliaiil'.nn Tiinsiiiii nf Jut <i Coiiiitii Ollalliniiil J21 1 S (ISO (10121 


would altcct the Indian u1i(i*-eh,“‘ unless cmigiossional intont 
to iiulnde them is th ii 

II should be cltai that Ihu iis(> of the leuub “guaidim” and 
‘ wnd" in thisp Lists Inis no ncressiiv coniiectiou m llio other 
sen-ics in whuh (he wndci iiri'tit has been iinoked 

J WARDS AS SUBJECTS OF FEDERAL BOUNTY 

Thu liiins “waidslnp" and “gu iidi luship” ha\e licen fre- 
(liiiiillv used lo tomn tht llionght tin I ludniis hue i i iiial 
light lo iptciie iitions ind olhei siKtnl fiiois ot i.uious soil? 
liom Ihe Prdoial Ooieinineul Th( eiioi ol this uolion has 
htiii poiiiUd out in olhet rliapteis," mil Hie fart that this no 
lion dors not logii ilh follow fioiii, in inipli iii\ ol the othoi 
senses oJ die leinis discu-sed in the fiiugoiiig pages is loo i lear 
toi atgniuriif 


"III pane CiriwVon lO'l U b 5'ib (1882) , 12 Op \ G JOS (1S67) 
Sit LciulUm^ Colonial Ti II t Uo J7j U Is J(2 (1027) Lj IfcCoiid/wi 
» UniUa S/tflts <g 1(1 /hallo ->5 F 2il 71 ((' ( V 8 1'I2S) iff’i; sub 
euim niiilid hlaUs t L III /)i«bo v UrJ-'oiii/Ico. IS !• Jtl JS2 (D (' F 1) 
I’l TIJ7) Ihiitia nahs \ hiilnl Ibb D “s 442 (110') 

"Cliriolii loliiKio 11 Will bib (tS70) ifl e sub noiii Uittlnl 
lttti\ \ Toliuiio hKliaii JS Bid f is No 10 528 ID C W D Alt 
1070) tmilKl hlaun i }I Ihilloin ol IWiis/o/ •)( TI S ISS 11878), 


iHihs IIJ U S <11 11)0 (ISSll 


SECTION 10 CIVIL LIBERTIES 


'I’lii liini "tUil libiities’ has been used in inani stnsrs In 
this (lupin wi shall Use tin tiini lo <o\il lliost luiiiiiiiiilu •• 
liom MueiiiUKiilal inliiliuiKc wlmli au tnniv(d by nwlmd 
ml", mil which iii mil ilei mil liom tht owiieisliip of pioiii il\ 
'Jhc I iligoiv ot ‘(iMl libeilits’ lints dchued ludiuUs (cituii 
siibiotts wlmli aiL clsiwlieie tieitid m this diiplci, sudi as 
the lights of (ili/eiisl ip, the iighl lo uiU, Hit injlil lo sni tlu 
light to (oiiti lit, mid the light lo hold pnblu oflite These 
lights oi touiso lie fundanieiit il in llie field of (i\il libeities 
Theie lu olhoi lights howeiei, whuh ate ol gieil impoitance 

The tuil liheiUis of the Indi.in aie, gcutiulU speaking those 
liboitics wliuh havi been eonlei ted constilntioii, ill j oi olbeiwise 
upon all citi/dis of the UiiitiHl Stales'"" Q'lie legal pioblems 
uising in the defense of Indian eiul libeitn's, howevci, diffii 
Iniidamcuttillv liom those pioblems wbidi aiiso in the defense 
of Iho ciMl libeiUes of oUiti gioiips This is beeanse intiinge 
iiieiits upon civil lilieities <iie bipiodiids ol (loioimiieiil nrtioii 
•lUd the action of the fodeial and stale Koveinnicnts with lespcet 
to Indians constitutes a special and in immy Wrijs pectilnu, body 
ot law and adinimstiatiou In llub mass of spiciil legisUlioii 
and special adiriiinsti ition we find a mimbei oi cnil libcilies 
pioblems that hive not aiiseii elsowbcie in Amuiican law 

The piiiieiiilc of goieinment pioleetion of the Indians inns 
thiougli the course oi fcdeial legislation and adminisliation 
The line of didinetioii between pioleetion and oppiession is 
(itreii (lifluult lo diaw Wliil iiiav seem to admiiiisti Hive (ifh 

"‘In }( flail Qiiih 41 Firl 127 (D C Aliska, 1886>, holdtng that 
tli<ri)il( rn tnm Hlaveliiildnu w is illegil aflor the pissigi nf tlie Thli 
(until Auk nrtmi III In flhniidii ^ Wi'it Fiir/iiiin 100 TJ S 402 10(i 
(1879) (tie hupieiiir C'linit iif (bu Unitfd Sldlts ‘uiiil llidl tile roloiirt 
luc’ wis eiitiUerl tn nil ‘‘tbi eivit lights that the snpeiloi xiee initii " 
Pile louit liolrt In TioJ Ho V Itopllnt 11b IT b 450 (1880) Hill the 
Kuni mtcis of pinliction ol the IPouitiS'nth Anir ndment exliiid to all 
piiaiju wilhm the triiituiia) lurlsdief ton of the Umled Stitcs withont 
iPRdid lo dilfeiences ot i ice tiiloi oi mtionality and lhal n statute, 
Ihnngh iiiipdilinl on Its tner was uneonstltntlondl it ‘‘‘ippliid and 
‘Ulniimstei ed with in ivil rve luid on unerjudl bind so ss pisoticilly 
to moke unlusi and illegnl dlsmiiiuidtinu brtween iwcnpi, in simlUc 
ciicumstouces (p 874) 


I Ills and even lo Oongiess to be a wist me isiiii to inotcd the 
Iiulliii igmist siippiisui iiifnmitn ol Ins own iliii ulei, nity 
sum to the Iiidi 111 luiHiiueU a piwe ot iiiesnnipluuus ind lu- 
luliMlili iiileiliiiiui with iHHimis iiuliMdiiil lights 'lh(si> 
(httcieuios in ippiaibuig i given meisuie ot govLinmeul icgula- 
liou aic nitiii d wlieie cblleieuccs in stand iids of v line exist 
111 Ihe iiiki iclion belwttii two gimips with dlveigLiit histones, 
li idilioiis, ,ind w'dvs ol life, siidi ditteieiKes of value standaids 
lie common They innst be < oiitnin.illy iickoned with by one 
who s(H'ks to niidf I stand dneigeiit viewpoints tii the held of 
Iiidnii cml lilieilieb 

A DISCRIMINATION 

(I) Dwcriminatory state laws — One set of pioblems in the 
field of Iiidirin civil lilieitics rinses out of disci iimnatoiy state 
statutes rind stile eoushtutional piovisions Laws and consU- 
lutioii il piovisions wlucb depiivo Indians ol llieii pihilegrs 
ol voting," saving on a juiy,“’ oi tebtifvung in i lawsuit" 
h.ivc alic idy bocu discussed 

Home states emicted a scuos of disciimiuatoiy and oppiessive 
laws igainsl the Indians Aftei discussing some of the flaginnt 
1 iws of this type passed by the enily legisLituio ot Oalifoinm," 
Mi Ooodi Kfii (Mucludcs 

* ■ ♦ Enough bris hem sud to indicate what the legal 

si ihi'- ol the Indian was iii tlu ralifoinifi of tho fifties 
iiid sKtios, without touching upon the tieatineiit meted 
to him outside the law The legislation affecting him 
lellevts the pioneei bpiiit, one ol whoso iieressaiy viilues 
IS inthlessness towaitl any element, Inunan oi othei, which 
niriv be thought lo endangti the new commimity The 
swift eiononiK developmcail ot falifoinia was houglit .it 

™ See set 4, tvpra 

’“See sec 6 lupto 

^ S(« sec 6 lupro 

‘"Goodrirli, Tui Ltgil Malus nf tin c’lillloiiiia Tndlan (1ii2h) It 
(Jallf L Bpt, pp 84, Ot-91, also see pp 157 170-17b 
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PERSONAL HIOHTS AND LIBERTIES OI- INDIANS 


a ceiUiii tost i>t Inun.iii It wis llio Indnn who 

1) UCl thO lUKL ' ‘ (P ‘)4 ) 


,101111 111 Inili.m Alfiiis to iLmoiti lumi .in IiKli in icsen ifion 
(li'tiiiiHiil.il” jKismis, 111(1 s iiiclioned idiiims mo isuies ot imti- 


AltliouKh Ums ol this tviiL .110 less fiiHiueiitly pissed tiidiy 
Ih.in in thi lmiK sI ite liistoiv. some h.ivc iirvei been 
leiKMlcd 

A imni iiKiiil putmi. ol (lismniin.il ion is gliouin the case 
ot TJiiitiil \ WiH/lit," ill iliiig with th( Bnstiin Ohei 

okoes 

• ' tin st III of Ninth C'.aohiu h.is .illoiilcd them 

fOM Ilf thi piiMleiies lit iiti/cnsliii) It his not tninlshiil 
them siliools .111(1 tiiiliicls thini .ittenilnnct upon si bools 
ni.i ml Hill'll tin tlu wliili mil colon il iicopli ol the stati 
Xl Mill not 11 1 tin then iiiiluitiui.iti insiue oi tlu'ii deil, 
duiiil), 111 lilinil in still iiisUtntioiis It miktsno pioM 
Sion fill tliui insliiRtioii 111 till .iits ot miicilltnie oi 
tni the I no of llipii siik oi clc'slitute It sniMiiisos thm 
mills, lint until lompiiitiieh iciint leiis these nue 
iii.iiiilauicil In ilitii own I ilioi * ■ ' Politic a U> thui 

hiM liiiii siihjiiL 111 the liMsiitlhc stite, hut tcouiimu lUi 
tliiv bail liei'ii M.iids ot the fulci.il ^oiemment mil 
I noil till IS siKli uiirloi the iiiinisinus ot its laws (I’li 
-104 10" ) 

(21 Disci iminatory fcdeial laws— Dming iniirh ot the his 
ton (it the TTiutnl Hlites, tin oiiRin.il oi(iip.iuts of the coiiti 
neiit Moie iinpusniuil on Ksen itioiis’* As Hte isMiyS 1800 
( (insiess ininidKl tli it the Siiiikiiie Pills md Noitbiin ILiiIm.ii 
C o siiiiiilil pinliibit the iidiiiR In the Iiidiins of the Coliillo 
Iiiili.iii Hisin.itiiiii upou .inv ol its tinins unless Ihiy neie jiio 
i idiil mill 11 isscs slRncd bv the Inrlim agent” 

The statute .idnuttiiig Utah to ttatohood” illustratcB a 
(oinpiehousiiu lotm ol disci uniuatiou 

The (onslitution shall lie lopnbhc in in fiiiin, and moke 
no distmrtion in ciiil oi politio.il lights on 'luoiint of 
1.11 (' 01 loliii, (''creiit as to Indians not ln\ed and not to 
he lepiiguiiit to the Constitulioii ot the tinited States and 
the piiiiciples nl the Dcol.n ilion of Independence '• ' 

E,iilv hiws, only locentlv lepeilwl hr tlie Act ot M.n 21 
I'j3k’ hnmpoied lieedora of speeih, einpowoied the Ciimnus 


’ * SthmiK'kLhiin in The ODIci of Indun tftam Its IliatiU} Actnl 
ties and Ott^naillan 11027) wiltos 


ill nwtifleil iimoticaiiy mi 
Inilinna, iigdrdhss ot lav 


The Qoitinment vie poneilcss to pieiont conet.mt ilolitlon of tn in 
sllpnlitioiii by the vhites itid, p 62 Also w. XJmted BtaUt \ 
Kaqama 118 TJ h 170 (1886), ond lO Op A G 'ill (1800) Tliepns 
ent nttitndB towaids the Indian la destiihcd as tollows 


In the Rcnci 

hois have ccisc , 

in too irnni pl.ices tbcj art deidli ennugb as legards the In 
dian’s pioptity II is not tine that all tommunltlts nrni the 
Iniliin ail indnrcrmt to his wilfsre lint it is in onfortuUHtp 


Also see D Op A G 110, 111 (ISW) 

* • Considi milk disdimiiiatlon btiU OMSts lewnat Indluis m sovenl 
states Ktie The Piisifion of the tmeiicon Indian in the Law of the 
United SI ilM (1014) 16 J Comp Leg 78 70 

’•81 P id 400 (C C A 4, 1031) 

’•'KiniKr, A Continent Lost — A Cn'ilt/ntion Won (1037), pp 108- 
170 209, 231, Sll ,14 

•'C Sec 8 20 Stnt 102, 103 A aeiles of treaties in 1808 reatrictca 
Iht tieedom of the Indiina to leave the leseivitlon withont the written 
const nt of thp igent or supoimti ndcnl Treaty of August 12 1368 
with the Snilce, Ail 3 14 8Kt 6SJ Trenti of Oetobei 14 1888 with 
Hie Cheyenne and Arrnpahoe Ait 2 14 Stnt 703, 704 , Tieity of Octo 
bev 1H 1868 with the Comanche and Kiowa Ait 2, 14 8tnt 717, 713 
Act of Tuly 16 1894 sec 8 23 Stat 107 108 A almilni piovlsion 
Is found In the net pioMding ioi the division of Dakota Into two stales 
end enabling the people of Noith Dakota 8oatb Dakota, Uontana md 
Washington to form constitullons and state goveinmenta , Act of Febm 
an 22 1889, sec 4 28 Stat 076 

’”'48 Stst 787, lepeallnj! sacs 173-173, 186, 219-220 of tiUe 28 of 
use Some of tbiese piovislona alt miexproted In 18 Op A G 
886 (1887) 


I 111 ccintiol wilhiii tlu boiiiidiius ot tin ii*scn .ilions 

V siiuiniiiy III llipsc iipi.ilcd l.iMs iimvois m cxipllpiit in 
sight into cull ( oiiRi i‘ssi(iii,il (hSKkiiil ot the mil libpities ol 
IlKll<(llS 

Bcctiiins 171, 172, .md 171 ol tlin nmlpil States Code wpip 
iloiived fmin the Ti ide .iml IiiIpk niiisp Act “ Tlioj piohlbitpil 
Ihi seuding iii cuiiiiig of seditious nii"-sitcs to Indians iiid 
coiitsiionili'Uic mill fiiicign nations (o ctiilc Indi ins to w.ii ” 
Likemmi olhei iichau cspioinge laws, they wiip hioad, im 
liieiiiras, and liihli to In ipiilied to situ i1 ions boioiid the 
I oiitPinpl itioii ot thi I'oiiMUss,'® ,is when the Peilei.il Goiein 
iiicnt iiitslid .111 indniiliwl who cniiteiicd with the R iiidia 
Pueblo lu oulci lo join in opiiosmt a Goieiument cngmepiing 
piojc'fl ill the Pueblo 

aetUiiii 2)9 iPipiiud loiciRiieiS entiling the Indian conn 
til to secuiP n pnssiioil fiom flir’ Depiifnipnl of the Intc'iioi 
111 otliiu Ilf flic Gnited St ills couim.imlmg the nenest iinlil iiv 
(lost on the liouticis 

apition 220''** empowPied the supeimtendont of Indinh aftaiis 
.md the Iiidi m agents and subagents to lemove peisoiis illegally 
111 Ibe Indian countiy and authoiwed the Picsidont to diieot the 
inilitaiy tou'o lo be eniploied in such icmoval 
Section 221 ” piiivided that a pei&on ictninuig after lemovai 
lioni tbt Inilnn lountii would be liiblo to i iiciialty ol ?il,000 
SiH-tion 222 niilhoD/i'd the Coniiiiissionoi of Indian Allans 
with the appioi il ot the Societal v ot the Iiiteiiiii to icinoVo 
/Uiy iieison lioin a leseintion whose piiseiice in lus pidgmenl 
miybc>“deliimeul il to the pe ice .iiicl well lie ot the Indi iiis ’ " 
In nn opinion ol the Siiln itoi ot Iho Di'ii.iitniont of the Intr tioi 
discussing this section, it was said 

‘ The imnoi nl icniov.il inulei tins si'ctioii his 

hec'ii held to coiei not only coUk tins, hut oieii an aldin 
man ot .iii iiKOipni ileil town in i Teiutoii Thi .ildoi 
in in in that case w as not .i State ofhci il, since the i e\ eii a 
lion was not then included \fithin a State but tho (lecisiiin 
would be Oil inlly ipphcable if bo woie ^i i)nitf> C'ailti 
(1003 76 a W 102,41 T BV') 'Hu iiuc,tiou of wlietliei 
the piesciup ol ,uiv peisiiu iii Indi in lonntiy is delii 
mi'iit.il to the welfaie ot the Indi, ms is nni fiii the 
Coninussionci of Indi in Aff.iiis mil tho Soeiel iiy of tin 
Intciior, and thci eomts will not itiitw Hku docisinn 
{initiaf!tati',\ tttniqroii (1fi79. Ftd Ois No 10,113, D (' 
Nei ) See Unilfd i Uiilhit (1809, 71 Fed 682, 

684, D C Neb ) "" 

The Atloinev Gcnei.il hi Id that the roinmissionei and his 
agents have full disciction to lenioie fioni an Indian leopiin- 
tion any poison not of tho tube entitled to lemim theicon, md 
(hat they could not he mtcifeicd with by niaiidamus oi injiinc 
tion of any couit” 


■“Art of Timi 30 1324 4 Stat 720, 731 Sei Chaptei 4 sees 3, 6 
(v V vlmllar law Act ol Tanuaiv 17 1800 2 Slat 0 espiied liy Its 
(eijns (see 8) on Uaich 8 1802 

•™£h.e/f» ra IjelaTt P«c ICa CJiic, OS Fed 429 433 (D C N D Iowa, 
1809) 

“> American Indian Life Bull No 16, Amiiican Indian Dcfenae 
Aasouation, Inc (1940) pp 38-36 

••Derived fiom see 6 of the Aet of Tune 30, 1884 p 161, t Slat 729 
780 R 8 1 2184 Bee Chaptu 4 sec 0 
•"For the Intel pi etatinn of "foroignPi ' aee IR Op A G 888 fl887) 
’“Deiived fiom sec 10 of the Ait of Tune 80 1 814 0 1 61 4 Stlt 
729 730 R B < 2147 3 po Chaptci 4 sec 0 
»• Derived from sec 2 of the Act of Vngust 18 1300 c 123, 11 3tit 
60, 30. B S i 2148 

•"Deiwed from lec 2 of tho Act of Tune 12 18BR, o 180, 11 Stnt 
329, 332, B S ; 2149 Bee Chaptci 4 sec 8 
•"Op Sol I D M 27487 luly 28, 1083 Alao see Ratiiboto v Towim, 
lei Fed 88C (C C A 8 1908) 

•20 Op A G 216 (1801) 
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Sections 22J 224, 2213 ciniitiMPicd the 1‘iesulonl to miiloj 
militnii fouis loi tin. {>nt(ii( { nicnt ol ^ nions liws iiid in the 
niiost ot fllisLoiiding Iiidhuis 

Seetiou 22li lutlioiized the miish,i] iii exi'iiitiiiR inoiess in In 
duui coiiutiy to empIo-\ u iiosst eoinitalns, not ovtediiift tliice 
pel sons 111 mi of the st ites iesix*ctneh, to assist in exiuiting 
pioccss hv an estiiig nnd bunging in piibOiieis fioni the Indi iii 
i mint 11 ’ ” 


Uilhiito thfi haie snlleied in sileiiti Tin agents, being 
siilijeet to no uuniediate tmitiol, haie acted nuclei s< null 
am otlui lespoii&ilnliti thin that ot accoiuitaliiliti Loi 
uioiins iicciicd Although iinich Is cspcfted fiom the 
piisoual eliiiaitei of the igints, vet it is not deemed 
suit to depend entiiili upon it (P 8 ) 

Since IKSl, Indian Sc line olhiial and Indges chosen ind le 
iiioi iblo 111 the snpciinteudciit of tin icsiti ition ccmld aiiest, 
til incl iinpiison lesciiatioii Inch ms This si stem has heem 


(3) Oppiessive fedeial adminiatiative action — ^Adiminsli i 
till oppipssilin his otten infiiiigt’d on the ciiil libcitifes of In- 
dians The oppiession dependcfd upon two mam tncloii (n) 
nil' gieit conceiiti itioii ot iiouei in admimstiatiie othtiils, (6) 
the pi ictice ol t'lMiiiiint, Indian tubes on lestii itioiis Both oi 
those' coiidilioMi mil' desciibid hi the ('emit ot Oinnns in the 
( I'-c ol C'oiDiiis 1 ImitfA iS'/o/f 1,'“ iiiioliing Indiiiis oi the 
Chejinno Itcsc'ii ition 

These Indians, indeed in I'sTS occupied nn nnomnloiis 
Vwsilion, nnknoiiii to the cnninion <ii the ciiil Inii oi to 
nil SI stem ol uiuniupal liw Thei weie iieilhei uti 
/eiis uoi ilicns, tluvneii ncithei tice pei sons noi sliies, 
thei neie the ii nets of the mtiun and vet, on a icseii i- 
lioii iiiidci a inilit 11 V gn iid, neie little else than piisoueib 
ol wii uhilo wti did not exist Unll Kiiite iiicl his 
daughti'is could he Imitcd guests nl the table of olhceis 
iiid gentleiucn, liclniiin, witli digiuli and iiiopiieli, and 
yet could he eonlnu'd loi lite on a icseivilicm which was 
to them little hottei than a dungeon, on the uieie oidei 
of m cxocutiM offlcci 

(rt) CniKcniiatinn of ndiiinii'tfiiitni /loiic/ *' — ^All peisons 
Hung 111 (iiilizc'd soruti aie subic*cttd to the oiilcns ot iiiim 
public ollic I ils and luiplojees including policeineii t in. colltclois, 
judges, 111(1 idmini'lntm bonds and numcions piiiale igc'ii 
(les and indiiiilii its, such is omploiiis, cicHhtois, utihtv com 
panic's ind lindlciids Tii to a lew u'lis igo the 2001)00 
lesonation Indi ms ueio sulijicted to piihaps the giontcsl 
coiiceiitiiitinu (it .idmmisliatiNc ilisohitism in oni goNCiunuiitai 
stiuctme At thit tunc the Indian Buie in, lepiesenled hv Iht 
suppiinfcnclont, couibinc'd foi these Indians the Inuitions ot nn 
imployci, Iiiidloicl iioliccinun, judge, phvsician, binkci, leaihei 
lolici admiulsti itoi and c iiiploi uieiil agencN Accoidmg to 
the lopoit ot the Bnioau of Mumupal Hcsc'iiuh, ‘the Indian 
snpeiiiiteudent im i c/ii iMlhiii the Uiiitoiial iinisdictiou iiie 
sc I died ten linn He is exiitfitici both guudiaii ilid linstee 
In both of llic'se tap icilios hi' ic Is \\ Ink clecichug wh.it is iiec'clwl 
foi the Indian end while disbui sing funds " " 

As eailv IS 18J4 the gieat ijow’ei of Indian agents was com 
mentecl upon by the House Comniiltc’c of Iiidwii ACCaiis in i 
lepoit which stated 

Tlio lubes .lie placed at too gie.it i distanii tiiim the 
Goiuinincnl to enable them to iii.ikc thou complaints 
against the ailiitiaiv cits of oni .igeuts hr ud .md it 
is belleiL*d Ihci h.iie hid niucJi c.uise of comiil.iint 


Section 221 IS rttiiNCSj finm sees 21 end 2, of tin let ol Inni 
to, IStt ( llil 4 htit 720 7 >2 7)i K S ^ 21 U 'as tion 224, tioni 
SCI. 22 ol the since net B S i| 21'0 (ind section 22 j tiom mi 10 of 
the same not, H S § 2111 Sec Clmiilci 4, sot 0 
’«Deil\ed from sec 1 of the Act ot Time 14 1868 c Ibl, 11 Stat 
182 lot, B & i| 210) .Vn obsolete pruiliuon, which is still nniepeolcd 
IS soc 1H7 27 tr S C which permits the Supermlendi nt of Indian 
AtTalis to suspend a chief or hiadmin of a hand oi tribe foi trcspaasuig 
on lUotments See Chaptm 4 sex; 0 
’>•38 C as 817, 128-024 (1899) 

Seo chapter 0 secs 7-19 

•“Administration of the Indian Office (Bniean of Municipal Hesiarch 
Publicition No hi) (1016), p 21 ‘“All offences,’ wiote m Indian 
agent to tho commlssionei in Septemhei, 1800 ‘aic pnuiehed os I deem 
arpedient, and the Indiana offer no resistance ’ ' Tbeyti, A People 
Without Law (1801 ) 08 AH Month 640 771 
»« 28a Cong , Ibt seas , Eepts of Commltteos, No 474, May 20, 1884 


suhjerled to coiilmiipcl ciituism bi (’cnigii'ssuu'n, liidiins, lud 
Indian wclfaip scicietiis Piicu tci the ilpcticin ot rusideiit 
Fi.iukliii D Ituoseieit, sc'iei il c iiliei iilinimsti itions mill it I'd 
stiidips to iPtcMin tins conditicin 1ml tow snhslinti.il changes 
lesulted 

On Noiemboi 27, lOII the Societaii cif the Inteinn il'noIvciI 
Ihe legnlptioiis ol the cifliie, lii foice since lbSl,“ which I'lnpow 
eu'cl the supcimtendcnt of in Inclmu icseii ition to act is judge, 
JU 11 , piosecnling altoinov, police olhcei, and lailci A inclicial 
si stem was csl ibhshccl gnmg the deleiid luts the light to toinial 
thaigcs lull tual powii to sinninon wiliicsscs and the pin i 
lege ut bail 

Tohn ColIiPi, Ooninnssionc'i ot Indian Aftiiis, his dPseiihed 
Ihe 1 C used 1 aw uid Oidci Regulations m th(*s( tciins 

• ‘ Indian Seiupc Oflic nils aie jiiohlhitcrt ficini c on 

tiolliiig, cihsliuiting (II mli'ifiiing with the Imieticms of 
the I lull 111 com Is The iiipointmuit md leiiioi il ot In 
dian nidges on thuse ii.sci valions wUeio ccmils of Tndian 
otlcusis lie now minil iiiii'd is uncle subject to cotiliiniii 
lion bi lice Indians ol Hie leseii iticiii Inclian detcnidants 
will licit iftei h UP the' iH'iipfit of fcnni il ch iiges, the powei 
to snmiiioii witnesses, flic piiulegt ol bill, and the light 
to III il 1)1 liiiv The olltiiMs ten ivlinh puiiishmeiit may 
he impusicl ,ii( spcdiic illi eimmiialid, the inaMinum of 
b iiioiilhs 1 ihoi Ol $900 hiu liciin, Iniiiospd lin such oflcuisos 
<is iissiull and kitten, ihdnclion, umIx‘/ 2 lomeiit, liaud, 
foigciv, mtsbiaiidmg and bnlK'ii • * ' 

The misioii of law .md oidei legnl.i lions is one step 
in the piogiain ot tho picsoiit admiiiisti itioii to eliminate 
obsolete I egnl itious iiicl tmie iiici.itic pioccduips goi cimng 
Ihe conduct ot Indians, iiid to endow the ludi.ui tubes 
thcinselios with uici eased ipspousibilitv md fieedom In 
loc il self goipinineut * * 

Tliese ipgulilioiis iie suhiect to niodilications lu the 
light of local ciinditicms bi (> iili tube oigauucd nuclei the 
Incluin Rpoig.inu.itioii tci 

Acliiimistiatiie coiitiol ot Indian life, until lueiilli, lecog 
11121(1 no light ot icligious tiecxloni 

Aclnuiusliatoxs w'ho idEiitihed tiuli/iliciii with a pnitieuUi 
sect mtiinged the lehgious libeilj of the Indians .md mlcifeied, 
on the gimiiid ol Uniuoi.iliti , with iiiiny ol the d.iiices .md othei 
(htiishecl (iistoiiis of some of the tube's''" On Tmii.iii 3, 1031, 


NO Vnnnil Repoit of fckcrctari of the Interior (IH6), pp 167-160 
Bhglitli moclifled m 1901 P S f’ohtn ludlnn Eights nnd the 
Bldoial tcmits (1940), 24 Mum L Rev 140 173, 194 
•“Annuil Ecipoit of hccretaii of the Intciini (19)(>) p KiO For 
i hisloiy of I'ouits of Indiui Offences, sec Lenpp llii Indian nnd His 
PioWcin (1910) pp 241-247 

M Office of Indian Atloirs, Cliculai No 1067 April 20 1021, leids In 
pnit 


' and all olhc i sliiulai d incos nnd so colled re 

lipiniie (S'lemontes .uc consldc 1 1 d ‘ Indi in OffinCM’ under .tisUng 

— —-I iciriecthe penolbcs lue pioildcd I regird such 

pphcable to nni licUglousl dance -whuli involves 

clclpss giving own ol pioneilT • • ♦ fienui'iit 

c piolonged ptuods of cell billion 


In all Bucli Instances the icguUtions should be cnfoioed Ibo Bup 
plement lo this Chicnlir Fcbiuaiy 14, 1929 contained iccximmonelnLions 
endoiud by the Commissioner of Indian Affoita Including the follow ing 


ffbat the Indian d<mces be limited to one In each montb in the 
/Iff j light hocus of one day in the midweek, and at one center In 
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the ejiii)liiv< I s tij ih< liidi 111 t)ii\ue mie ^ iiiiLd igiinst inUi 
fuiuj? wtlh the idiBions lilM>itics eii iiiiiiUta b\ llu Peihial 
Oonstifution " 

Uiieul sl.itulfs Hot iblv tlK WliroUi IIowiIkI Atl h im 1 lift 
iViwn i iMilut 11 hull IS (lesif>n,itL(l to ni ml Mf »<*i siltKmiiii 
nil III to 1 h( Imliaiis mil thus eienlii illv lessiii oi end the gii il 
uhuinislirflito iiowiis iioM eipicisi'd hi llie Pi'diiil Goifiii 
meiitoiei Inili.ins™ Thi' iiionoiiolistu fontiol ot Inilnnsln Iho 
Inflnii Office has iK'iii fhs]il,icc(l hj iticic.isi>«I utilities in mit 
teis itficIliiR the Iiidiuis hi iii.niy idlei.il, slate, ,intl caiiiitt 
Item les ' “ 

(It) foil /i»r»n 111 nil 1(^)1 inf l<iii\ — The mill idniinisti line 
IKiMii of the TmlMn Run in ills soniitiints ibiised oi nils 
(liieitecl “ OiH of the olneetiies ot tiidnii Smite iJolict, foi 
111 nil veils, 11 Is the seiiiecntion of ludiiiis "■ Thi lotAllon of 
au>se selUeiiieiits i\,is ihuified .iti ILi iibile in in moied vrest 
n aid 

Thi attitude of the idtmiiisli.itois lowuds tbt loseii itimi 
ladinns niav la* Rlc.iricd Itom iiimul leiwits mil iiiditiil oiiiii 
ions In linVb', ii TnuM Stuii'i ” the Oonil ol Ol.xiuis chnat 
li'il/ed Indians on i usciiation as “little bettii than iiiisoneis 


I i(h (listiiil the iniinths ot Miiich and \|)ul Timi Tuli iiiid 
Amnisl bfuig iscepti d 

Tlinl none tiKe put in iht (lanteM oi In piisent ulio lie 
iindpi to jean nf isi 

That a rueful piopinimdi !> undeitiKin lo iducitc public 
opinion mramst the daiict ^ * ' 

The roligloua pei secutioiis rauaed In thcsi mi ulna is ml] is the 'laos 
peiapcutiun daring lahich the oilucatlou fni Ihe tilhil pile&thood ot Ihe 
ho}Ei of the ancient rnoblo oi rnua ui Niiy MptIci) iias toi bidden hi 
the Indian Bni< in me Qiscuevd in two piinphlils ot the Aimiiuin 
Indian Defense Associnllou, Inc Thi Indian and nillgiuus Piiidom 
(1024), md Even is lou Dii Unto the Li ist ot 'Itiise vi lou Do Halo 
Me (10241 


* • • clilliliin iniolUd iii fioviiumeui sibools mu 0 

to Join a Cliiistuiu not to kccik instuictlon iii thal seil md 

to attend its rliuuli On mam uservutloiih natiie iiierai 

■weie llitli foibiiltlen u surdless ot Ihcii hiiimlces uatnie ... 
eome enaee tone was used to make Ihe Indians nf i leaeivntion 
ent theh ban slnuf (The Nen Dm loi tin Indians edited In 
Nash (10 ,fi) p 12 

Official iiolKi in thf Unitul btatis ton ud thi lebgions of tbi 
Indians tmourfh the 70 venta piecidmi, 11120 diflnileh lulid out 
Ihe concept of libel tt of consdence • * (7 Indiins it 

Woik No 8 (Ainil 1040) p 4li ) 


*** Office of Indian Iffaiie, Ciicnlar No 2070 Jannaii I }9>4 
•"Tho new policy and possible dnngais in Us consnnnnation an lie 
scribed in the Annual Bepuit of the Rein tan of the Intiiloi flOOO) 


Ilf w 
Slid 


11 ’’ Till sime conil m Iho i ise ui Tiilhi ^ UiiifrO Utah s,' ‘ 


«i 111 III Old, in Ins leiwil liii Si ptoiiilioi, 180") (Mes 
siges iiiKl l><uuinonts W ii DtpriitniPiit, 1, 1800 and 1870 
II 121) in subsl nice snis |h,it ou tnlaiig command of tbc 
deiiiiDiii'iil lie lii't iiiii' s.ilisJii d lint thi fowsiltliis ind 
sc 1 1 tend niiiieis ol Aiivoiii iveu' Hit shoi'p uimn which 
these Mohes bibitiiilli pimed, .md that a lemuoimii? 
IwJifi would not uisttei, ind so ho “oiicouiagid tlie tioops 
lo c.ipliut ind lout out the Apiihos hy oeiy moans and 
to hiiiil them is then Mimlcl wld luunals" “This," he 
says, “Ihcj linie done with uiiielcnting iiftoi, and as n 
lesiill ’ lie says, “siu(» niv last icpoit otei 200 have been 
Ivilled Miieiilh 1)1 paities wliu hate liniled thorn tot 
divs and \\eel,.s into Ihe inouiitaiii iccosses, n\ei snows, 
diuong goiges md pieciiiues, lying m wait foi tticm 
dai ‘ind lulluwiiip Ihcin 1)1 nislil" 

In the tiblc npimuded tu this lepoit, pages 127-120, il 
ippciis thil 00 pill Its w'oic sent out in scaicli of Indiius, 
tiiielina 0101 11,000 milos, and tbit ns i lesnlt of thoso 
ctpediticms 207 Indians wcie liiUcrt, 75 wnnucled, ind 05 
men woniiu, lud tliildien lalcon piisoiiiis i\ hile 1 oiilisled 
mm was lolled oi captuiod and 3 wounded 


The Conit ot (^allns m tlie cast of Council i (Jiiiftd States 
ct at ” di'sciibed anoUiet illuminalinc iniiclont Atloi lollma 
ot the smiiiidii ot Dull KmCi’s bind Die l-isl of the Noitlioin 
riiovonnes to make peace, the coiut said 

Attci 1 ion ot sickness, nuscii and bitterness in the 
Indian Temloiy, and upeited piayi'is to be liken hick 
to the countiv whcie thou cliilclieii could liie, 120 of 
tliem, in Septcmbci, 187S biolcC away fiom the useiia 
tion Dull Kmte and Little Wolf woie tlio lenders of 
Ibis espapuifir pull , which consisted ot tlicii bands 
They weie pnisiied ind oveitikeii A iniJey ensued 
m which LilUc Wult, whom Oiplaiii Bouiki chiiactPi 
ues ns "one of the In nest in fights wheie ill neie 
bine,” said “We do not WiUit In tialit you, bnl wi* will 
nut go back” The (luops inslaiilh fiiid npuii the Oliev- 
ennes and i new Indian wni begin 
That \ollei w IS one of tho mint imsl ikcs, mililiii 
and civil, which hive been the tatalily of oni Indian 
RdmuustiatioD, tor tho offlcoi who oiduied it tlieioby in 
stituted an Indnn wni, and it tlio same instint turned 
hostile saiages loose njion the unpiotected homes ot the 
fiontiei and then unwainod, nnsnspochng inmates 
(P 821) 

Afiei ficitc flahtma the nieyeimc suiicndeied and fuitv mni 
men, fifty one women md foity eight cliiliUcn weif rsiiied 
as piisoneis of wai to Foil Hobinsoii 


conalilnhons riouiie foimal ippiovn] bv t 
Inteiior, dso manv niw and unsolvei' — 

poliey have aiietn • ‘It will hi 

as crgmlsatlnn takes etficl smona Ihe tiibcN, Ibal the Indlsn 
Office shall dmse n new piaitice In Iiidi in admintstiatinn 'I hi 
leniptatinn will be gieat on iicrisinn to make rteclsions in Wash 
Ingtnn on insttcih whub whin ufeiied lo the Office ot the 
Depaitment foi dciision should be letnincrt to (he point of on in 
foi local iction W ith llu best intontlons ui the woilfl the Office 
can in effect fasten a blight upon local aelf ,tovBininent befo 
Is ever an esl iblishi fl fnci (P 164 ) 


•" KcCnskill The Cessnlion nf Monopolistic rnnliol of Induvna bv the 
Indian Office Indians of the United States contiibntlnns hi the deliga | 
tlon of the Tlnited Ststes Fust Inter-Anieilcan Confciinei ou Indiin 
Life Pntrenaro Mexico Office of Indinn AffiliH (April 1940) p bO 
'“H'lioia L Icfcis wiiite in 1929 "Theie hOB bicn no mme shimeful i 
page In our whole bjstoiy linn nnr tipitmenl nf thi American Inffiinb" 
Fedeial Senate A Indinn Affalis (t9S0) 24 III L Rev 670, 977 She 
atHhuJe of some public officials •md employ eea is eierapHfled by the 
ertiel tieataieiit of Indian chlldivn at some of the Indian schools, 
Schmeckebiei op oit , pp 71-76 Mcilam The Problem of Incllan 
Adailnlstwitiot? fl628) pp 992-399 779, and such odm UlonsI pobejen 
IS the foiciblp removal of chlldien fiom then families to dlatont bonid 
lug schools, id, 979-679 See also Chiplei 12 dec 2, nhrsha Taiw 
for the Indians (1882), 194 N A Eav 272, 279, and In te IMahPucJSa 
OiPf, 98 JWl 420 (n f' N D lows, 1809) 

■*“ See Chaptei 2 sri 2 
•^33 C CIS 308, nr (1898) 


The comt contimied 

‘ Dull TCnif p and Ins bind weie mined to Foil 

Bobiuiion Thcie tbei peisistc'Udy letused to lotiun to 
the lespivnlion aud weie kept in iloso custudy In 
lanuaiy, 3879, oideis fiom the Inleiioi Dopiitnienl ai 
lived it Foil 'Bolnnsou peiemiitoiilv diretling Ihe coni 
manclnig olhcci to leuiuio them to ihc leseivntion On 
llie Id of Tanimiy, 1870, the Indians wrio told of this 
<iiid on the nevt tiny gnie thiongh Wild Hog Iheli 
spokesman, their luieiiniyoc.il nnswci, “We will die but 
we will not to back ” 

Thi eommandmg offleci .ippaienlli sinunk fiom shuol 
mg them down, lemovlng them meani nothing shod of 
that, in of athnllv canviug each one foicibly lo the de 
tested ijlaei' tiom which they had esiaiK-d The miliLin 
aniliinihes theiefoie lesoited to the menus im snbdmng 
Ihe (Tieyennos by which n foimei gentiation of animal 
lameis snlKluert wild beasts In the midst of Ihc dieadlnl 
wintei, with the theimometei 40° below /eto, the Indians, 
including the women ind chiUhen weie kept foi flye 
days and mglils without fond oi tiiel, and foi three 
days without watei At the end of that time they broke 
out of the bniineks m which they weie confined and 


•■*82 0 Os 1 13 (18901 
" 99 P Os 317 (1898) 
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iii^lud foitli iiitn the luxlil The (loops iniisupd lliiiin 
tUion (hem IS upon ('iipuins m w.n . (hose who GsLjpcd (he 
see 01(1 peiislucl in llu stoiin Twehe il.ns Intel the pni- 
uliiff (.11 iln (juii uiRin (lie uinuiid of (ho bind in i 
laiim "i(( miles tiom Foit Rohinson ‘Tin tioops iiitii- 
(led (hi Indiius, liiMug no possible .neuno ot esiapc” 
Tilt liidiiiiis find on (hem killiiiK i lieidenaut and two 
Iimatos The tioops uli lined, the Indians then 
Mithoid aminiiDitinii. inshtnJ in dtsiim.idon towaid the 
(loops Mitli (hell hiiiKliiK kiiiies m hand, but befoie 
(lici hid idi UKt^l in in\ iMct's a lollev wis dischaigcd 
h\ (lu (looiis iiid ill wis 01 ('1 " ‘The bodies of !i!4 In 
diaiis lieu toiiiid 111 the i.uiiie — 17 hnrks 5 squaws, and 
2 paiioosts ’ Nine piisonois wi le t ikeii — I wounded man 
ind s nomtii, T of nlioiii weie wtnindid The offltti in 
(oniiiiiiid nin oust lousli niott the ipitaph of thi' slam in 
Ins (lispittli iiinouiuiiiK tht lesuli Tlit flheif lines 
toiinliL iiitli e\li luidinaii <out,int and liiniiiess ind le 
liisul ill teiiiis bid dedh’ Tin. final usnlt ot the list 
(’luii'iiiio wai was, tliit ot llu 12(1 who biokc awiv in 
Septeinhei, 7 wounded Chtic lines wtie sent baik to the 
loseivatioii (Pp S22-^2j ) 

Although theic luui w is iiiy s( itutuii authoiity toi coutiu 
mg Indiins on it's! 1 1 atioiis idiiiiiiisti ilois lehcd upon the 
iiiagK solving wold ‘waidslup’ to putity the isspition ot snih 
inthoiiti Thus 11i< statement on “Politi ind Vdmniistialion 
of Indian \ltiiis wliidi ipiaais in the ‘Repoit on Tndiiiis 
T.iifd and Not Tiled, at (In Eleienth ronsiis, 1800" d(>clates 
Till Indian not liciiig eousideud a iiti/eu ol the United 
States, but a w.iid ot (hi nation, he can not eien leaie 
the u«>eivition without peimission 

It IS now iocogm/e<t thiL Lheie is no legal iiilhoiity foi 
(onflnmg am Tiidinn within a leseuatioii 

B REMEDIES 

The limits h no poiiitid to (wo w ns ui which an Indiin may 
meet imustiees dimted at him as m tiidian Out way is to 
gne up the status that subjoits him to oiipiession If be is a 
iiK'mtiei ol ail oppiesstd tiitic, hi may gne up his citizenship in 
th it tube The othoi waj is to .itt itk the oppiessive measnie 
Itself 

The to' met altimatne is lused upon the luiUiidual light of 
ixiiatiiatioii Tlie lattii is based nium the light of a laend 
mmoiiti to )k‘ inminne tiom i mil disiiimuntion This litlei 
light mil Tiidiiii iKipnlalion shaies mth oieiy othei muionty 
ginup in the United States and since all the mmouty gioups 
(hit haie iiasoii to teai diboiiminatoiy legislation make up 
(ogethei s gieat majoiity of oui poimlilion, the nssoited light 
to lie mnniiiie tiom i.iiial disciimination hes at the heait of oui 
demoeiatic institutions 

(1) The nght of expatiiation^-Oppiession against a lanal 
uimoiitv IS moie toiiible than most othei foims of oppiessiou, 
liecause thcie is no escape fiom one’s lace Tlip iictmi of 
economic oppiession may be bnoyod up in the stin^le by the 
hope that he can impioie his eionomie status Tlie victim of 
u'Ugions oppiession inni embi ice the religion of his oppiessois 
The victim of piiUtical ojipiession nwi ihange his political 
affiliation But (he viitim ot lanal peisecntion eannot change 
his lue Poi these mtims theie is no smctiiniy and no 
escape 


v-*n n Mlsc Doc No 140 12(1 Cong, 1st scss , pt IS (1804), p 68 
""Kspatilatlon Is the loluntmv act of diangpig one's ineglaiire 
fiom one coontiy to anotbei In Tnilisn law it connotes the giving 

up of mambeishlp in i tnlio On (he genei il subject of ctpatnsflaD 

see I llooie Intel nitioual Law Digest (1900) pp 952-790, Ilnnt, 
The Smeninn Pissport (1898), pp 127-J44, Mooie, Ameilum Diplo 
piacj (1P18), c VII, 


If speiial legislitiiiii ^ouiiini), liiili.tiis iitiis to ii i lit il 
giimp" tlieie is no w.n in wliiili the itidn iihi it Imll m laii 
1101(1 tin hnpad ot such 1 iws II on the othei hand lis we 
hill elsiiiheii siiggistid'' sliili laws uloi piiiniiiili tii iiil 
sins luiiiig >1 leitaiii sihLiI hi politii tl status llieii pn sum 
ahli till oioiiesscd Indian, hi (hiiigmg that status I'lii o cape 
(he tone of siitli Icgislutioii 

Tins issiK miei liis been siiuudi laToie (lu Ihiitid Stitis 
Siipieme (Joint, but the viewimiul lieie put toiwiid is eon 
himeil by the olili statement llu Siipieine (Viiiit his niidi iiiion 
the question, the diitnm ol tin maimiti oiiiiiioii in Ihi /)ntl 
8<otl Om( 

it an iiiilnidiial slinuld Iimk liis iiatimi oi liihi, 
and lake up his ihode among the white iiopiiladon he 
wimld hi iiititled to all (he lights and iiinileges whiili 
would lieloni, to an cmigiaut Horn any othei Joiilgn 
lieo]ilc “ 

Theie is int tulei il casi which sijiinieli i.iised (lie qiiisttoii 
Mhctbci liidiuis till aioid oppussioii it the hands of the 
Fideial Goieinmeutbi lenoiminig then alleginnte to tlieli tilhc 
and ahindonmg the lescnatioii issigned to Ilieii iisi 

Th( tis( of l/mUd 8f(it('< (i id Htaiiiliiif/ Ban 1 Cioiil, "" 
aiose out ot 111 atliiupt ot a baiid ot I’liiiia Indians lid hi (’liiet 
Stiiidnig Beai to esoiiie fiom a leseii itiim iii Indian Teiil 
loll to which lliei had hien iimoiid h\ tin Iiitiuoi Deiiaitnieiit 
Aftei i few inoiilhs on then unv losen itioii lliey siiciiK'deil m 
escaping Id Nelnaski, when they took up i usidciwe yyilli 
fiiondly Omilia Iiidiiiis Biigadiii (ieiieinl ('luoU, Oummiiudn 
ot the Militaiy Diiuiluuut oi tin I’latte, yy is oidiiid to aiu'st 
Htuidiiig Real md his tollimeis and to iduiii thim to Ihi 
I'uiica Kcsiivitioii III Xiidiiii Tiiiiliiiy St iiiiliiig Ucii man 
aged to sciuie attoiiieis, who sued out ii yyiit of lialicas coipiis 
iigamst Geiieial (’look Tin piuiiiiiil giouiid ol the yyiit was 
the chum that Stuiduig Beai and his follow eis had leiioimcid 
then membeishlp in the I’oiiia tilbc Hiikp they weio no 
lougei uicmlieis of the tiilie, it ivis aignid that neithii llio In 
leiioi Dciuitniont noi tlie United Stalls Aimj lould foicc these 
Indians to lave upon the Pom a Rcseiyatioii 
The issue of fact was thus toimnhiled )ij the couil per 
Dundy, J 

II IS claimed upon the one side, and deniid upon (hi 
othei, that (he lelatois b id withdiawii and seyeieil, toi all 
time then ronnectimi with the tube to whiili they bo 
longed, 01111 upon this iMinl alouc was then* niiy tfisti 
monj picKlnccd hi eithei ihiitj heieto *“ (P 006) 

On the issue of fact the couit found as follows 

Standing Beai, the piinelp.il wilness, stalls that out 
of five huudieil and eighty-imo Indians who yveiil liom the 
lesexiation in D.ikoia to the Indian Temloiy, one hnii 
dred and fifty eight died within n yeai oi so, •iiul a great 
piopoition of the otheis woio siek nnd (lis.ihlnl, caused 


’'The thesis that oui law goveinlng Inillims is 'laiinl Inn” la 
dPlbnded by Hetnilch KiiPgei of thi NotEomeinwhalt ilii Dinlschin 
Wlssonsthatl in mi aiHclc riiniipleti of the Indnu I iw mil the 
Act of Tune 19, 1H4 (1919) i Gen yVash L Hei 270 (aniioutned 
as put of a dlssoititton on ‘Ameiionn Kniuil Luw ) 

'"SiQp Chapter J4, sec 1 

'•D»wf Ihott v ftandfoid 10 now tOI 404 (IW,) \ tub it 

connril cannot pievent a meinbei fiom cipatilntiiig htiUholl Memo 
Sol I D IDuih 19 1928 

’"’'J Fed Ons No 14891 (C I' Neln 1870) See Canhild the 
Legal Position of the Indian (1881) IG Am I Bev 21 91 Cf The Nev) 
Toth IndMKi, V Vnitei 8tate», iO C Clb 418, 4-i9 (190'i), nnd OmUtl 
Btatei y Bail, 17 Fed 7G (C C Ore 1888), bolding that an Indian who 
absented lumeelf fiom the lesonabonto obtain llquoi , (lid not ixpatii.iii 
himself 

’n/Iiiir, p 696 Umted gtatct Pv 1 rl Biamhni/ Biaj v (took, •.ufm 
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in i gicat mensmi', uo doiilil, liom fbniigo ol cliniite 
<iu(l to himsoLt anti tin suiiuoisoi liis vtasliil inuiU, 
mill I lie fccWe icmiiaiils ol his lit tie h mil ot lollowi is lii 
detoiiniiiLil to the Iiulnu tTciiilon mil iilnm In 
his old home, \thcie, to iiso his imn linRingc, ‘ht might 
li\ 1 nnU die in in aei, ami 1 h bmiwl -n ilh his t ilhi'is ” Hi 
ilso status thit 111 inloiniiil tliu igint ot Iheii liiiil pm 
poso lo luaio iioM'i to iilniii mil tint hi <iiiil his Inl 
hmois had liiiilh fiilh, and loiiici smciiil his and 
llitu toiiiiw turn with the Pout i tiihi of Indians iiid 
hill lesolipd lo ilishaiid is a tiihc, oi Iniiil, of Tiidinis, 
iml It) lilt loose fiiim Ihp goiuiiuiipiit, go lo woiU, hwoniL 
sell suslniniug, mil idoiit tlu h ihils and nisloius ot i 
highui iiiili/ation To iiioniiihsh ivhil would stem lo 
lie 1 dcsiialile mil lindililu piiiposi* ill who won ihlo 
ho li> do went to w’oik lo eiiii a Iniiig The Oiuihn In 
diaiis, who speak Hit same litignage, and w'llh whom 
mint of lilt Pont IS lim long toiilniiitd to inloinum 
gate IliPiii emiilutment and Mound to mllmte so is 
to mike tlnm self susi iiiiing And it was when it llie 
Onmh.i it'-eiialion iiid wlieii thus cmploieil thit Ihtw 
wilt aiiosttdhi indci of the ffoieiiuniiit foi the pm pose 
of iiilng taken link to the Indian Ti niton Thei tlaiiii 
to lie niinhle to see the pistlce, oi loison oi wisdom oi 
iieipssih, of lemoMiip them hi foite tium then own 
lutiie pliiiis and blond lel ifioiis to a fai oil toimtn, 
in whlth Ihtw can sec IK lie Imt new mult giaits optn 
ing 101 then ineptioii Tlie lind liom which Uiei fhd 
111 Itai has uo ittiactioiis fin them The ime ot home 
mill luKiio land wis sUoug enough in tUi imiids of lhcst> 
lieoplo to iiidute them to liiait ereiy iiciil to iitmn and 
111 ( and die wheie thci h ul lieen le utd 'riio bones of tin 
dead son of Standing Ben who not to lepose m the 
land Ihev hopid to be leaiiiig foiiiei but weie caietiilli 
Iiioseiied and pioteitod, and foiimd a put ot what was 
to them a melautholr piocossion lioiuew iid ’ *■ 

(Pp 0%, (jID ) 

In new of the finegoiiig facts the louit leiihtd the lonclu 
Sion that the Indian lelatois 

• * did all thei oould to sepaiate themsehts fiom 
then lube ind to seiei then tubal lelitions loi tin pin 
pose ol heconnug self-suslainnig nid hung without sup 
poit tiom the goyoinmonl This being so, it pitstnls the 
qiicfetton as to wliethei m uol an Indian cm witUdiaw 
fiom Ills tube, sevei his tiihiil iclation theicwith and 
teimin ite his allegiinco theieto, foi the pmiioso of mak- 
ing an independent hung and adopting oui own tnili/n 
tion 

If Indian tilbcs aie to lie legiided md tioated as 
sepaiate but dependent nnfiqiis iheie can be no seiious 
clilBcalty about the quest itm If Ihci aic not to be lo 
gnirlDd and lieited as sepaiaft, dopendent nations, then 
no lUegnuee is owing fiom an indiMdii,il Indnm to liis 
tithe, and lie could Iheiefoie, wnthdiaw theietiom at 
any time The question of espntiinlion his engaged the 
attention of oiii goieinment fiom the time of its leiv 
foundnliiin Mani heated distnssions haie been cninetl 
on between oui own and foicigii governments on thi, 
gieat question, imtil diploinitv has tiiiuiipbautlv seemed 
the light to eveiv peison found within mu Imisdiction 
This light has nlwais been claimed and admitted bv oui 
goieiiuneni, and it is now no loiigei an oiien quealiou 
It can make hut httlo ddfeience, thin, whelhei we .iccoicl 
to the Indian tubes a national chainetei oi uot, ns In 
eichct (Mse I think the mdividtial Indian possesses the oleni 
and God giien light to witlidiaw fiom Ins tube nid loi 
eiei Ine away fiom it, as though it h.id no fuithei esist 
ence If the light of expnliiation was open to doubt m 
this conntiy down lo the veai 1S6S ceil imJr smee that 
I ime no soit of question as to the light can now e-ust On 
the 27th of July of that yoni congieas passed an act, now 
appealing as section WW of the Revised Rtatntes, which 
declaies that “Wheieas, the light of evpatiiation Is i 
natuial and mheient ught of all people indispensable lo 
the enjoiment of the lights ot life, lilieily, and the pni 
suit of happiness , and, wheieas, in the i ecognition of this 
pilnciple the goyeinment has fieeh icrcned emlgiants 
fiom all nations, and invested them with the lights of 
citizenship • •« •* Theiefoie, any declaiation, Instiuc 
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lion, opliiioii, oidei, oi derision ot any oflicei of the United 
81 lies whifli denies, icsliiels, imp ills, oi iincstions the 
light ol espiliialioii is detliitd iiii oiisistent with the 
fund iment il piiiieiples ol the lepublie’ 

This tleelai ifioii iiiii.t loieiei si tile the question until 
It is leopeiud by othci legisliition uiioii the same sublet t 
(P 600) 

The fodti il eomf, m gi anting a wiit of habeas coipus to 
St inding Ben against Oenci il Ciook estihhshed a piccedent 
wliiih ninii> Indians suite SI Hiding Beai hate followed, and 
whlth many idminislialois since Gentisl Ciook hne icCog 
ui/ed In the dosing decides of the nineteenth cent in \ ind 
down lo leii iccent times, Ihu tieiid ol legislation mil of ad 
imnisliilion with lespect to Indian ilfaiis was to de>eicise the 
aiei of liibal land and thi luthoiity of tubal councils, to 
miillipli tht lestiiitioiis npou Die nsc Ihil Indiiii tubes miglil 
m ikt of then lem lining pioixuty, ind to bleak down tubal 
goieinmoiils, liibal lustoms, and tubal sociil life Dul ilwiis 
one* dooi to tiuedom w is left open the indnidnal Indi in might 
icccpt an allotment of land, hate the lestiielions upon his land 
leiiine iimoied, idopl "Ilic hibits ot civihs'ed life ' ahiiKlon 
his tubal lelitious attain eitissenship and thus uhieie fieetlom 
fiom the oppitssion of Indian Buii m contiol This was the 
wai in wliiih the Indian Bmenu was to dlssoh e the ludi in pioti 
lim The' nioie intoliiihli I he oppiession of the Bnieau upon 
Ihi life of Ihe tube the moie suecesstul Wiis tin Bine in in 
iihioMiig its ohleetive The Msi’s quota oi spiiitnal leiugees 
tumi the tubal life wis, on each icsemtion, the culoiiou of 
Ihi Indian smieiintindcnts success “■ It did not miUii much 
111 it Ihose who giasjiofl al fieedimi Ihiongli iciiiiiination of 
liibil iclalioiis mid fedenl piopeiU tiequenlli icnlied thin 
goal inoken in spiiit mid swindled of then lands To many 
Indiins, IS well as la main Indiin aduimisli itois, this was an 
adiance fiom soitdom to ficcdom, tiom baihaiisni lo civilization 

The iighi of expiliialiou I'st ihlished In the Standing Bear 
I St tiinaius a sigiiilie.iut bninan light, cum wheit Iiidi iii lubes 
aie actnilly moung m an oigaiu/tMl war lowiid the idi il of 
fii wloni fioin Indian Buie in suix u ision Tht i ight of espati n 
tiou is ail answei uot imli to fodeial oppitssion but to tubal 
oppiessnm is well It wonlil lie icmaik ihlt if Ihi dcielopmciil 
ol Indian se>lf goieiimient tnilid to gne use lo dissilishcd indi 
iiduats md minoutv gionps who considtiod llieii tub il status a 
iinstoituue ni&lou shows th.it lutioiis lose ni sliength when 
thei scH»k to pioient such unwilling siibiects fioin leiiouneiiig 
allegi nice 

(2) AntidiMCiimmation statutes and treaties — Ag.iinst tin 
somliei baikgiouiid of distimiinatou statu and fedoial stat 
utus, idiuiiiislialno iqipiession, iiitl iinblii ilisi ilmmation, 
pieindite and nut in ticntmciit, stiiid tieities, state and fcdoial 
statutes Hid ulinimsti itnc inluigs piohibiling diseiiiniiiation 
ag imst Indi ins oi finv i aces 

Tie ities f ediiig Louisiana, New Mexico, and Alaska to the 
United Stales coulainetl guaiantecs of eiul libcihes to all the 
mhabil mis of the retied teiiitoiy Litei, fodeial statutes pro- 
iided fin equalili ol tnalmenf between Lidinus and whites 
Mini lecenl slntntes piobibit discummatioii ngaiiisl the Indians 
01 nguiisl any laces 

(a) Frileiai •statutes aUttUwi Tndiam only — ITie Act of Maich 
d, 1813,"' giaiilmg bounty lauds to soldicis, piimded that 
Indians shall be giauted lands on the sarno tcims as white men 
Rocent statutes appiopiiatmg money or ceding land fi om a lesei- 
lallon for school puiposes, often contain a iKmclition that the 


® See Chiptoi 2, sec 3 

■"'On legislative attempis to ebmmate racial mitl rcllgloue disCrlml 
nation see 80 Col I, Key 086 (1030) 

“Sec 7, 10 Stat 701 703 
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schools '.h ill be .n iilnbli to ludian fliildien on in eiiiialitv 111111 
Mbitc Lluldien * 

(b) FiSdiiI iiatiitcy iiIIuIdk; all x/ifs — (.11 il iij,Uts liii^ 
piotect Indians isiiill as ollini latcs ig iinsi laiions ioims ot 
go\ ei iiiin'utal and imbllc disfiiniiuatum ■“ Some leiuul Ians 
cvpiessli piobihit diwiiininition ig.iinsl am laces An excel 
lent illnsti ition is i clause in section S ot llio Act of Tune 28 , 
3 ‘) 17 ," Pst.ilihslung the Ciiiliaii Consei cal 1011 Coips, which pio 
iich’s “ ' no iiL'ison shall be excluded on aeconiit of 

1 ICO, coloi, (II ci(>ed” A tiefiiieiit piousion is a condition in 
giants of laud to the slate that its institutions shall he open to 
all i Rcs * 

Otlici stilnlis Mhicli do not coni 1 in expiiss gnaiantees of 
((PMlili hue been administiatiicli inteuiielcil to piobibit dis 
fiiniiiiation iigiiust Indiiiis A icceiil idiiiiiiisnatiie inliug ol 
this kind hi the Holicitoi of the Dipaitminit ol Agiiciilluic on 
Fcbmaii IT, ItilT, diclaied unlawltil the cvtlnsion ot Indians 
nnd Indian ] aids f 10111 soil eon&oiialiou hem hi piymenla’* 

(( ) N/n/f \la1iitcs nltiilnifj nil lacfs— 0 \ei one thud of the 
stites hni muled ciul iii,hts st ifnies inohihiling laiions 
kinds ot 1 acial disei Imin itioii 

111) TiiitlHy tillfdnw all i ac c s —The < ivil liheities of the In 
di Ills oi till Teiiitoiies ol Louisi in i .iml New Mexico and the 
Alaskiii nitiics wcie piolected hi tieili giioiaiilces until thej 
becinie < ili/eiis 

Aitide 1 of the Tii itt ol 4 piil lO, ISOJ,"' when by the United 
St<itcs puidiiscd the Teiiilon ot Loiiisiini liom the Fiendi 
Republic, pi (Hides 

The inhabitants ot the ceded tcnitoiy shall bo incoi 
poiateU 111 the Union ol the United States, and aduiiltcd 


« trt of AhrhsI 21 I'lKi 10 Stit 024 (City ol Idnudieaii S D), 
Vet of Ma\ 11 40 btnt 102 (loit II ill IndUn RcsMVitioii) lit 

(Ij Tiniim 7 I'll') 40 Stit 1051, Act nl Vpnl 1 I'I20 41 Slot 64') 

(Blniktict) let of IniK 1 1020 41 Slat Til (Ciow) Vet ot Much 
1 1021 41 Stilt tm iFoit iKlkinp) , K-t ol Mn 16, t'HO )f> Stil 
Ht (blaikfect) Vd ol iKlininiy It Jill 4fl Stal IIOI (Klinntb) 
Ul of Frbium It Till 111 Slit lUKi (Foit Picl) 4tl of Tune 7 
1016 c 18S JO Slid 127 Ut of rniip 7 I'H'i 4«l 8lat 110. Ad of 
lime 7 1085 c lOS, 40 Stiit 111 U( of fane 7 1035 c lO"! 40 fllit 
111 

'"Sec 1 of the Act ot Apiil 20 1871 17 Stul 15 pioiW(S foi iccoi 
piy 111 toil ignnst aiiv luison OcpiUing niiothoi piisnti ol cliil tighla 
cum an teed bi the Constitntiou lud luvs Otlui tiddnl stitiil(S pio 
tcctinc civil TiBhts include Act ol May 1X 1S70 >m>c 1 J6 Btat UO, 
n S ^ 620, 2004, Act of March 4, 1900 sws 10-20, 55 St it 1088 
1002 

>• 50 Slat 310 120 extended until Inly 1 1041 by Act of Augnsl 7 
into 05 Stat 1261, 10 TI S C 584a The original law acaling a 
hnipoiaiy CliUian Conspiyatlon Coiiis contiinb i bimllai pioyiaiou 
Act of March 81 1011 c 17, sec 1 4S Stul 22, 21 

I” let of Febiuiiy 10 1011 4S SI it 161, Act ol Miy 21 mOl 48 
Stat 780 And cf Ail of Oitobpi 1, 1800, spe 10 26 Stat 665 llniliin 
Tdiiton) R S < 2114 

“Scp OlnplPi 15 sec 10, fn 511 

'"'Coloiado Statutes AnnutntPcl (1055) c 35, Connocticnt Supple 
mpnt to Ocnpial Stitntes (1015) c 110, ice 167Gc Qenernl Statutes 
(Revision of 1910), c 121 spo 0060-60(i6 , lUlnols RpvHwd SlatutPh 
(1010) c j 8 see 125-128, Indiana Bniua Annotated Statutes (1031) 
sec 10-001, 10-002, Iowa Coda (1010), c 002 sec 18251-11252 
Kaiibas Gencial Statutes (1955) c 21, see 2124-2426, Loninana 
Dait’s QouPiil Slatntes (1030), title 15 gee 1070-1073, Misgichnsptts 
Veil ind Resell es (1081) c 117 (1014) c 1 18 , Michigan Compiled 
Lawb (1020) see 16800-10811 Minnegota Mason's Minnesota Stat 
ules (1927) c 55 sec 7321 , Ntbiaska CompUid Stilutps (1020), e 
28 spc 101-102, Npw Jiispy Revised Stilutes (lOIT) bile 10, c 1, 
spc 1-0 Npw Yoik Thompson’s Laws of Now Yoik (1030), sec 40, 
amoudpd p 830 Liws of 1010 iiid sec 40i, 41 and 42, Ohio Tlirock 
moitons Ohio Code Annotated (Baldwin’s) (1030), sec 12040-12042, | 
Ponnbylvinta Laws of Pannsjhanla (1035) Act No 132, Rhode Is 
land Oeneral Laws (1058) c 006, set 28, Washington Remingtons 
Beniiea Stitntes (1932), title 14, c 10, sec 2686, WibConsin Bialutes 
(1057), sec 840 76 
W8 Stat 200, 202 


is Slum as iiossihlp, nicoiding to the piiticiples ol the Fort- 
eial cunslitutiuu, to the enimment of all the lights, ad- 
i ml igcs ind luiunitics of cili/ens of the United States, 
mil 111 the mein time they shall he maintained and pio- 
Iccled m the liee ciijiiMiiciit oL then hhcitj piopeit5, and 
the icligiiin which thet piofess 

V jiioMsion iloiig the siiue lilies is contained in the tieatics 
wheichy the Teiiitoiies ol New Mexico" nut Alaslci’' wcie 
(Cdcd to the Uiiiloci Htales 

(3) Constitutional protection — The light ot the Indian to he 
iiiiiimne fiom i icial disc 1111 1111 it ion I15 (Joieimnent ollimls is 
piolected by the Fitth, Fonitecnth, and Filtieuth Ameiichucnts 
ol the United States Constitution 

Allhmigh the Foiiiteentli and Fifteenth Auieudnuiits weie 
piimaiih pissixl to piotect the Negioes, they hue bteii success 
fiillv int liked to piotect the ciiil Jilieilies of olhei laips 

While the loasous foi discilnnnatioii ig iinsi Indians ini ludc 
economic lumpitilioii and ignoiance, the exemption of some of 
the ludiiiis tioin piopeity tavilion peihaiis constitutes the 
iiiost common aiowed leason toi Ibis disciiraination " <))i 

iiousli this aigiimont is inapphe ilile to the mini Indians who 
do not iiossess exempt pioiieiti ™ 

It is I Iso pi oh t hi 5 Inidhcl as to nthei Indians Until leientlv 
stile ind fidei il olllcials wcic exempt tiom the inconio tax of 
the fcdei il ind stale goicimncnts lesiwc Incli The possession 
111 lax exempt seciiiities his iieiei been lonsideied a n'stihca 
lion till dcnjing 1 wealthi citi/eu possessing such socunlies the 
light to xotc 

Anotliei jnstilu ition tin disc ii min itioii the giant of specul 
ledei II lieiiehls to the Indians soiiiutiiiies spilngs tioni the 
eiioueuns iiiiiiiessioii lliat the (lou 1 nmeiit snppoits most liirliaiis 
The majoiily ot tlie Indian population sumioits itself and docs 
not leccnc iliiecl and conlmnons fedeiil dole’^' This aigumeiit 
IS ileiily inxalul in so lai as it is applied to dls< iiniinntion 
against politic al lights, unless it lie applied equally to non Indian 
benetic lines ol ledcial subsidies siuli as shipowneis, Iriiineis, 
iMiiehciaiies ol lai ills, and leliel lefipieiits On the othei haml, 
itruay lie iigiied with some toicedi if siiecml (Jovei nineiil issisl- 
auco and taiilities loudcied tubal Iiichans inai gii c legal 1 ahdil \ 
to n stnte law 01 legnlatiou disei nmiiating against such Iiidmua 
in the dibpeuBing of similii st,itc bcnetils ind seniios 
Inch ins, like otlii 1 1 aces, ok conslitiitiuually piotoctcd igaiust 
legislative 01 adimuisli line disciimiuntiuu hnanse of coloi 01 
lace" In a leiding only ca'se, Stiautlo v Wcvf Tiialiiia,"' 
the Siipiemc Cmut ot tlie Umtucl Stites, in discussing the 
Foiiitccuth Ameudiueiit, soul 

•r 1 ♦ qiiie xvoids ot the amendment, it is tme, aie pio 

luhitoir, bill they eontain a nGcess,iiy implicntion of n 


’-Tiolty of Gunilalnpc nidalRO signisj February 2 1848, 0 Stit 022 
"All 1, 15 Stat 610 Bee Uhaptei 21, sec 3 foi tlie text of this 
nitlde 

■"‘F B Cohen Indian Rights and the Federal Courts (1040), 24 
Minn L Rev 146, 101 

■""Sec Dshcr Pan Ameiicinlsm (1016), p 200 
’’•It is eatJinated thit appioxlinatoly 100,000 Indians ai( totally 
lindlma and in many cases homeless Indian Land Tcniiie Bcononiu 
Hiatus and PopuIiUon Trends, Put X of the Supplemeuliiy Repoit of 
the Land Planning Committee to the Nitionil Reaouicee Boaid (1085), 
P 2 

' ' Ihdjan L ind Tenure Bconomlc Ht<itus and Fopnlabon Trends, 
Put X of the Bupplementaiy Report ot the Land Plonnlni, Committee 
to the National Resouicea Board (1015), pp 2, 11 
w>45 iBle L T 1200 (1018) 

•«100 II B 801 (3870) 43so see Wtoon 5 nanOuH, 275 U S 658 
(1027) and sei bee 8 aupia The Comt In Buchanan y Waib]/ 245 
n B 60 (1017) said that while a piindpal puiposo of the Fouileenth 
Xmendment 'was to piotect pcrsnnb of coloi the bioad langnago U'cd 
was deemed snlOclent to piotect all persons, white and black against 
dlsenmuiitoiy leglalatlon by the Btates Thm is now the settled law " 
(P 76) 



iso 


PEB&ONAi RIOHT& AND LlBEBTIEfe OP INDIANS:^ 


inmumiU, oi iiftlil. >uosl Miliiahli lo lli« loloietl 
i.tLe — Hit> iiRhl t(i Cv(mi){nm lioni niitmmlU U'W^lilion 
iK.iiiisl tliom (listiiKtULh .IS < oliut^U,— ( XI ini)l urn lioin 
ICi^tl (lis( timiii itidiis iiniiljiiig iiifdiioiilv 111 (iMi so(u>l\, 
ItSH'iiiTiK t]io siHimh (if tliwi ( n (ovnu'iit ol (lii , 

whub otlu'is (.ii)r)\, nid dw iimni.itioiis vMndi .ml steps | 
t-ow lids iddniing tbtiu to Iho c miditimi ol a sul»int i.itf 
(Pj) i(l 7 -^LW ) ^ ' Its aini A\.is .iBiinst aisiiiiniii.i 

(itm brt uisit* (jf 1 i(P III uildi fl' no ) 

In this ( isi till ((mil lukl tint itismniiii illtm l« iii\ st ite 
iKinPi 111 sell ( lu.ii Ifii ]mv -iiMip lii'ituisi iif-iati is .1 doin il o£ 

((lii.il iiiiiiiHtinii ol 1 iw Tlie (ouit Ins snlispitiu iitn ii'.illiimal 
ilus (lot filin' in mini ( <iscs nsn ilU imohiiig .1 Nogio tb(' most 
iitdil lidii)' \(jnis\ [Inhiiiiin " 111(1 TTnh i KailiKhil'^ 

\Muli s( (>1 ('Bit 1(111 jK'i so is iHit- liold to bi (Ustiiuiiinloi\,“ 

lilt r.Kilillos otiiipfl must bo siibsl iiili.ilh trjuil This (l(Ktiine 

II IS iiLijiiiii iiteil III thr (,iho (if J/isioj/Ji rj' icl liitmn v 0n» 
,i<Vi Tho iKlitJoiiti (Janios 1 Ntem. n is fci mtcil i viit of 
in iiidimtis (.tnuptlliiK! tho lioiirt uI tm.ilois of tin tJani.iMli 

III Missouu to ulimi him to (lie 1 1\\ stluml of llu aunoisiti 
Ttipqnilifli ihons of G.uiu’s 1(1! itliulssioii ap.mi limui iti.wtK 
.idinitlt tl III lioblniR tliiit Ihis ( 11 s( i iiiiln itioii (oiistilntod i 
rlrni.il ol Uu' Nopfio’s ( oust! Ini Km il iiRbt- (’hicf rnstno Ilnghi's 
spoihiiiu fm <h( in.iinnti ot thr lonit, s,iid 

* *■ ■> Tlip liisir <oiist(1(i ilnm is ' ■■ ■< siliat 

npiHji tunil i(*s AIissouil itself fninishos to wluH shidenis 
111(1 tlonios to ncgioos solf*h niwn (Ik Rioniirt of (oloi 
The .iduiis'iibiliff of l.ins qep.iiflling the iiuq in (hr 
('uloimeht of pi i\ ileges ilfoided by the Hf.iic ies(s whoUv 
npuii ihe niii.iUty ol the puMleses which tin liwq rim* 
lo the st>p,ii.ite(3 gioups iMtliin the Stitc The (|n(stioii 
ht'ip IS ho( of i (iTitv ol (he Stite Lo supply log.il tf uuiug 
(It of (he (tu lUfi of the tiainuig iilneh it does sopph, hut 
of Its rliitv when i1 jiiOMiles such ti.iiuniR lo tniiii'Oi i1 lo 
the lesulouts of the Stfito uiwu the Iwsis ot in I'flu.ihn of 
1 Hi the iipii itioii ot the laws ol Missoiui n piiyi 
I(t,( luis tiiHii cienfod toi white l,\w sfudtuts uhirh is 
fieiiicd to noRioes In lenson of fhiiu i.ur I'hc white 
i evident is ofloidccl legil erlticaltrin witbin the fit ite the 
uegin losident ImvuiB the snine qu ilihcations is ufiised 
It the 10 find must go outside the State to obtain it Th,st 
Is ,1 denial of the eqnalitv nt leg.il light to the cujovnu'nl 
Ilf (lie piivtlege which the H(ate has set np, .tiid thr pion 
Sion tor the pavmraif of imlioii fees m wiotli<*i Hl.ile <lo<*s 
not leinovo the disciumnahon (Pp ) 

Vs 111 the ease of the Negio,"* one of the pniKiiWl hitllc 
pionndfi legal ding disci iimn itmn against the Indinn is ettlnsion 
fiojn ptihlu schools The oiih map nhlch has sqnuelr eonsjd 
oied the Tndi in’s iighl to stile odiiailion held Oi.i( the Pom 
trenth Amendment ifquues .1 state to giant pqii.il odueatioii.il 
oiipoitniiitips In ppisons of the Indi.iti lai'e'” 

Til lOS*! admit tnnee to .1 st.ite piihlie s< liool was sought In Ahee 
Pipei ,1 fnll Wooded Indian, .1 < ifiaeii of the United States and of 


Cilifmiin who had tieiei Inisl m tlibnl ulatious with mv 
IiiIh ol Iiidmis, 11(11 owed 01 iikuoMli'dgGd .illeuiauif rn foalll 
111 .Ills kind to nils tiihr 01 “n.ition" oL Indiaiib, am Used on an 
Indian uscii itiou V law ul (’ilitomia dccl.iiod that the gos- 
(luiiighmh ot the imhln school could csduclL liidnii diildieu 
tioni illmdiiig pioiidcd the Uiiilid States aoiemment main 
l.iincd 1 school lin Indians \ilthin the sruool di^tiict Befubcd 
iduussioii slu sought a Kill of tii.iiid iiniis to ronipel the boaid 
to .idiiiit hci Tlu Suiiiciiic Ciniit ot Cihtoini.i giantcd tht 
will Iiid helrl that the Im Mol ited the stole mil fedeial eon 
siilntions, saying 


The piiMlcge ot I(S el\ ini, all < (hir.itirm ,if the expeusi ol 
flic slate IS not oiii' hi loimint’ ^o (liO‘>o npon nhom it is 
roiitouoa as eitiyciis ot the Uiiitea States The fedei.il 
Uonstitulion does not pioiidt foi .iiiv gciieial faystein ol 
(•duration to he (onductetl nut loiiliolled by the national 
goieiiuncid It is (hsliiulh 1 state allaii ' ^ ^ But 

Ihcdcuiil tochildicii uhiiM p,iitiits ,is w( h as Iheinselyi S 
lie citiyciis of thr Uintrxl HI lies ,iiul ot this st.ite, admit 
I.111CO to (ho coimiion schools solch because ot coloi 01 
I iciil diKcuiues Kidioiil haMiit, mule pioMsitm toi Ihcii 
(dm 1(1011 wimil 111 III Hspetls (0 tb.it iltoidod peisons 
ol tin olliei i.UPoi loloi is 1 iiol.ition ol the piovHioiis 
lit tile Poiiitwiilh Amiiiduieni ot the Constituhon ol the 
United St i(cs • r ' tPi) (WSUrUO ) 


Tin tol/owiiiH dull 111 (hi J'//i(i 1 im iiirlif.Me Ihil is in llic 
< ispofNegiois sl.ilcliusscgiogalingli)flni)i)iipilstioniwhi(( 
pupils ,iie tousti(n(ioii il so long ns tin 10 is no ihspaidy betwcH'ii 
(he ediit itioii il idi.iiit i (,( s oflei 1 rHo lioMi i ic es The Cnhfoinin 
.SupKiiie t'oiiit -.lid 


The (sdhlislnutiil hi (In stud ol scp.ii ill siIkmiIs foi 
Indiuis ,(s pi (Hided In tin si ilii(i> docs ii(i( olldiil igiuiist 
I'ltliei the It deni 01 slab (’(msliluiimis Ouistioiis ol 
1 it 1 . 1 l iliftdinies hate aiiseii in i luous loims lu tin 
seioiil slabs ol (he hiiKiii uid i( is now hiiiin sutlid 
thil It IS not 111 Mol 1(1011 (It the oigiiiK l.i\v ot the st ite 
01 nation, undoi tlu authoiiti ol i st.itiitc sopioMdiiig to 
leqniK* Iiidnn diildun 01 olheis ni whom 1 i(inl difEoi 

puces exist, to aUmid scjwi lie sthools ]iioMCl(>(l siidi 
schools aie Npnl in tioi snhsl.iiilinl icsixtl Kith thnsi 
till nislii'd toi thibheii ol llie whili i.i(( “Kqnality .iiitl 
not Identity of pinilcM's and iiRhls, is m hat is gn.ii.iiilicfl 
to (ho citiaen ”• 


Hiiiip (ho Pipci case tle.iK with .111 Tiidiin who was not n 
meiiihei ot any tube, the scoiie of tlii' di'ii-ioii is not entneh 


ceitain 

Indian ihildien ,ue endHed to slate cdmationBl benefits 
financed bv fedeial ri nils in aid Kith the pioiiso that theie 
sh.il1 lie 110 disciwninalion .ignnsl Tndiaii childien ’* A fedei il 
statute disposing ot Tiidi.iii lands niMiii which schools aie to he 
esUhhslied m ly pimide lli.il IiuU.in (hildien sh.ill lie .mowed 
to attend the schools’* 


"n 204 n S 6S7 (1085) 

•"■aoa Tl S 61 a (Waai on illsoiiiniiint-ioii hi Iiimsiiig sir R«rA<man 
1 PniJfV 241 U q 60 (1017) and fTaiiMOji V Tvlri 274 TI B OOS 
(1087) On billing ISfegros'c flora paity pnrauies siP77i«otiv JTrtndofl 
278 n R 616 (1827) Also see TotWn y Foplnis IIS tl S SCS (1886) 
iiifl tb(' l1lttU(/7it( 1 Ifoviir r'aspe 10 Wnll 86 (1872) On llisninitnatinn 
Ofcainst yotmg sop sec S yUpi a 

’•-P/rsn/1 Poiffiiw/i lOa U W 644 (ISOCj) , affOCoftn Urftnofi 
T \ (I F Rp Cn 246 U q 1B1 160 (1014) ffonv iMin r Riff 276 
XT fl 78 46 80 (t037) Cf Oionmwa v Bootrf ol RSwaHon 17B D H 
628 641 nil (3800) 

«’ 006 U 8 487 (1008) 

»*Tlip Oouits and the Negro fwpamte Brtiool (1046) 4 aouinal of 
Negio Education, pp 230 cf wc espcolnlU pp 661-441 

■“ ripci T Bi<} Piitr dohooT of Tnvo Oo((ntll 106 Oil 66 1 220 

Pic 026 (1024) Poi 1 sabseoacnl law pdmlftmg the sefraigatlon of 
Tudiana see Cal Stbool Lawb 1021 IMv m e 1 Ait 1 rec 6 6-04, 
I (pealed bv Act of June 15 1966 SesaKin Laws 1986 pp 16li2-l586 
Also see Del raaie Sewrion Lawe of 303B. Act of April 16. 1945, P TOO 


•spipei 1 »IV fOK School His/ of hiV'i ('oioOd I'H Ciil OM 226 
Pac 928 023-020 (1024) VNo s(M ri((i(f(i)(J i Jll'.liK'l bfliool Bonirf 
fm School liiyt Ko T 03 Ok 688 1 47 t'v 217 210 (101 i) whdilii the 
eoart end 


TIk fnrte stated iii the iiiuiKhd mil shon tnunn fun UmI 
llii iKtItionei’s (Hilaii>n wen entidid In In idiDiltFd ns impils 
ol smd School distnrl Kii 7 inrl (n iokik Tush iirlions tliorcm 
In m icsiiects IS th( ubih rliililiiii T li( i iiDri thpir pnienls 
ue eiti/rns of the Tiiiiti d Stnh a nml ol tin Mt ile ol Ok Ron nod 
leslde in said school (Inhhf Ohei nir not nu'inlieis of niii 
Indira tube cud tbif conloim to llii ciisIouk, am] hihits ol 
cnlli/nlion Tliese (blldieii in li.ilf sliitc nnd rlioii iigTifs 
aie the aarac i«> tbei Tvonlfl be II Dice neio iibolli olihc 


Piper 1 Big Pnir SthooJ Bint of Jnyo VounlV 398 CSiJ 004, 22f> 
Pac 026 020 (1024) Sae also 2fo3fiHiMi v Sehool aoiiimUtre 107 N C 
609, 12 & B 560 (1300) Fm con-rtincTion of legislatUe Intent In thla 
.reapeet sec 4w»»onay Bfhool PinliKt Wo 7 7 H I 606 (1801) 

"Alt of Inne id 1028, 62 Stnt 686 is typical m this icgard 
I ■" A tipwal pioilsion w "Piocidrd That smd school shall be condnetofl 
foi hntb whltt and Indian obildien withont discrlniJjinlioD " Act of 
Tune 16, 1068 62 Stat 886 , also we Ohaptai 32, se< 2 
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ilauv impoil ml pioliibitiuus iiicluiliiH, l-he l>ill of Ui^hls 
(it the Fedtial Oonsliluhon, me limit itioii'. oiiU on tin powii 
nf lilt Ftdoi il Goimuimiil Othei piinisuni'. limit llie uhi 
iticsot >.(.(te „(iunmuiifs(iiil\,"'(ji ul the tertei.il mcl M ih 
numents,®' and hence aie in.uiplit ible to Indi lu tubes, which 
die not (Kdtuies ot eilhei the tedeial oi stite go\ ei nments 


" Atiicndmi lUs 1 to 10 itiilLisnf 
^^Aiticlps 1-i ma 14 
Vuicudminl 10 

"(I'oltoox Ahii/c led U S .76 (IS'lb) iml 0/ J>al(tno« V Oounca 
of SOI Pro Antifiii 24" N \ t. 117 N F 734 (I'IdT) Hoiifstti V 
tjfiiiuiii 6 Pit Ol'i (16tJ) IhiihtI HMt'. V Knmma, IIS U 'i m 


Tbt 1)101 jMims ot the Fcdei il CousLilutioii ijjoIli hiit, pti soiidl 
libiili and inoptitv lights do not nppli to tiibdl dctiou®‘ In 
TiiJIiiii ^ Vows® tin (oiiil held ill it the Fillli Viiieiidiiieiit of 
the Fedti il Const ilution, loqiiiunf, indn Iment bi a Riaiid juij 
111 most lilt iiMoiis timnsdoes not ipiili to Ibi iits ot i liilul 
goveiiiiuenl 


flbSfi) Tiiiiifi \ I'niliU Hint's 21S II S >%I (Tll'l) iilt i. 'll < (U 
123 {l<II6l inflAo^'v Smii'U KiS IT s 21s 222 ilS‘l7) 

"•Ou bol I II M27S10 OitiiliLi 21 1') !4 Op Sol I 1) W 2TS1U 
Diciinlio H mil S(( Uiilitii T sii 2 

“ J6j tl S ->76 118‘lht, Ilisrili,vpd 111 SJiino SiJ I 11 VuKUxl 8 1828 


SECTION 11 THE STATUS OP PREEDMEN AN» SLAVES 


AltboiiKli a imiioLili int' tieitid .is inlmois soiur of the 
laembeis ot tlio southein tubes p iicu.iUs' the plautitioii owneis 
ot lUiTotl bued, possessed si iscs " Anions some ot the tubes, 
luiliculaily the Choctws, Ohirkas.iws, ,ind Senniioles, the 
si, lies ,md lioediinii niiiuheusl tiom orielonith lo one thud 
of the poinilition'* 

The agents sutli Hit Cheiokees, Choitiws, ('hnKcis,nis .uid 
Cieeks went o\ei to Uie ConfcdeuuT Atlet the Union tioops 
vutluhOTT despite lieitv oliligilions to pioteil Ihem,** then 
fi lendsliii) was uiltiiatad hi Albeit Pika aolini, toi the Conic d 
el lie Sl.iti Depiitmcut boiiiiso ot the sti.vtegK iiiipoitauct ot 
till Iiidi lu (.ouiitiy tiom a, miht ns iiid ttoiiomic mcm The 
success ot tlic southein tioops m Aih ms is iided his diiilomiu 

Although m my of 1hc.ii tnembois loinaiued loyal to tbi Union 
ind HI cous(siuencH> sulleiod gie.it pi nation,'"' most ot the sonth- 
ein tubes siippoited the Confedemy,'"' laigoly lietnisc of 
ec’onoinic considei.itlons 

Influenced by the Bmaiiciiwliou Piocl luiilion, the Oheiokec 
Ntition, when seieung its connection with the (Jonlefleincy, 


» Ihe let of July lO 181)2, L 7(i 10 htit 7.4 luthoii/ed iipiynient 
to iLfcHl iiiiKsenhifivi ot i Mniniil ot Oioihia foi pnicImsinR cnptnied 
slaves from Cieek wauiois vrtille tUisi uniilors wuc s(iuii). Ilie Piutea 
btalGs analnst the bomiiiole Incii ms In Floitdn 
’"The tieedmon wfie peiwns ol ill lean descent cmbiacing fioi slaves 
and theii descendants who had hotii idinitted to the lights of cib/ens 
Goat T United StoCfS, 224 tJ S 488 (1912) See Abel, The '!IaveTioMlD„ 
Indians, vol i, p 21)0 ef sea 

■"Son Bx Doc No 71, 4lBt Cong 2d sess \oI 2 p t Hatch 24 
1870 , Ooat T UmtM States, 224 TT b 4B8 102 (1012) BopoiU ol 
the Dawes Commlsalon p Id (1898) The eailieat iifeienee to ahcTM 
was found m the Ticaty of biptcmbei 17 1778, with the Dflawaies 
Art 4, r 8t« IS, 14 

"* SohmecUbier, The Offlti ot Indlin Affans op of p 4‘l Tin 
Vhioliaaaw Freedmen v OhoUaio Vatinii and omcla^asB Nation 1‘)3 
U S 115, 124 (1901) Put ol till Osiige (inapiw fleiumolt and 

Shawnee tubes stoned trintica of alliunco with the ConfedeiuCy on 
October 2 and 4, 1861 The CheioKets siguoa such a tieotj on Oclobcr 
7, 1861 and on Oirtohei 28 1801, idoptid a declaiatloii ol todipendince 
yyaidwen, Political Hisloiy of Chciokec Nation (1088) pp 132-HJ 
189 Also see Op £>oI I D, M 27739, Jannaiy 22 1913 Poi a list 
of treaties n(>flotiatcd by the Confedeiaci with Ihe Indians, see Abd 
snpia, vol 1 (1915), pp 107, ns Theit toiras aie disaissed at pp 
138 ISO The Confcciciacy locognivcd diveij us n legal iiistltnlion 
within the Indian connliy, p 100 
"Abel, vol 1 vipta pp 14 200 
"iJMI, p 14 

fachineciSchlei op rit p 40 

Tbo ClieioSees CieUcs, nud Semlnoles weie fulily evenly 
divided Abel, vol 1, supta, pp 203, 280, Tcil 8 su/ira, pp 13, 304-406 
Several appiopil iHon acts anthoii/ert the Piesident to crvpcnd pait of the 
appropiiations for the hoatile fribes on the loyal meiuheis of such tribes, 
silio weie driven troin then homes dnimi, the Will Wat let of Julv 3, 
1862, 12 Btat B12, B28 Act of Maich 8, 1863, see 8 12 Stat 774, 763 
**See The Oktehasam fireednm, svpta p 110 


ib(ilisbc>(1 si IV on 111 Fc.biii.uj of 1803 ■" The exact, date witti 
(he shuts ot otlici Indi.ins weie cuiiincipitwl is doubtful Some 
cciifeiid Hill they w'eic fiwcl bj the Bnuincipation rioclaiuition 
piioi to llw TluitoentU Anic ncluient ot (bo CuiisUluLion of tbc 
UiiitPd St<it«*s,""wliub ijiobibitssliiciv wuthm the United ISt-itcs 
Ol iiij place siibycct to then piusdictiou Othcis®” nioie , it- 
em itclv iKiiiit out tli,it the lini me ijiation Piocl.ini ition lefeiied 
oiily Ici the stiles and did not extend to the* Incliiu Tciiitiiiv 
Vltlumgh it his bc'cn siiggestod thit the it isoning iii J'JIli \ 
Wtlhttis"" iiucl Jtteksott y Uiiihd Ufalvs,'^ Lnlding Hut tin 
b'oin (c Liilb Amendment lo the ItiiitcMl Shilcs c'oiistilutioii did 
not ti'ii'I citi/oiiship to 1h( Inch ms nuhht Uso he ipiiliecl in 
iii1eiiii£hn„ Ilii* Thiilemlli AnicmcUnc nt,"" it is now isl iblishcci 
Hut llic Thutc'outU Ann elnnient tuc'il Iho slnvc's of tin biiitwl 
Stites,"' ind its iiKoipoiotort toiiitcuic's,""' of Vine, in, Incliou 
Ol mixed dc scent 

I The’ yc 11 lollownug I he adoiitiou of the Fouiteonth Amendment 
.uifl 4 months aftei the end of the Cull Win ii convention of (he 
pnncipal sontheiii tubes was held at Foit Simth®* Tieatles 
weie pffwlecl with eieh of the tube’s, which piovidcd foi pc’ac’e 
and letoguiyed tlie abolition of slaveiy *“ 

Tieaties conlnining piovisions tieeing slaves vrciQ ilso con 
suinmated with soveinl noithwoslein tubes,'" both bcfoio and 
oftm the Civil Wni 


" Tu ity of Tilly 1*) 1800, with the Cherokee Nation Art 0 1 1 btat 
TO'), 801 Howovei, the large slave ownera among the Chciokec Natton 
did not locognlre this law until the fall of lha Contedeiacy WaidvvcU 
op off, pp 1T3-174 

Adopted Seplemhei 4 1863 TkrVtiu'kasatoFtfd»wn,tiipiu,p 121 
Sic Abel vol 8, supra, p 269 
*»Abtl vol 8 supra, p 269 
"•lia TI B 94 (1884) 

“»84 0 Ob 4tl (189()) 

««8ce 6«im V irasplim 216 bed 330, 333 (C C A « 19141 , Thomp 
sun The Constitution & the Comts (1924), p BB9 
"lUmtcd autes v CTwofrne Nation, 88 C CPs 3B8, B66 (1903) afCd 
siib nom OliKkattiin Fieedmen 109 D S 113 (1904) The day hcfoie 
the proclamation of the Thntocnth Amindmcnt the Picsidcnt uppriiviil 
ihc Tolnt Besolntion ol July 27, 1869, 13 Btat 264, commlesjoning Oenorol 
Miermaii to icclvlm finm peonage women and child) on of the Navaio 
Indiana cnslivcd in the Indian Temtorj 
•tsfa If Sail Quail SI Fed 127 (D C Alaska, ISbCi) m wliitU the coni I 
lefusid to ncoonlw the Inbal law of alavery beeanse it contravenes the 
I'cdti II Constitution 

’■’iTodcres v Untied Bfeten, 208 U 8 1 (1906) 

“Hen B\ Doc, No 71 sgpio 

Treaty of March 21, 1800 ■with Ihr Semlnoles kil S U Stiit 70G 
TOO , Ti uty Of Time 14, IStiO, with the CieeKs, Vil 2 14 Btat 785 7Hti , 
Tieatj ot July 19 1888 with thi Cheiotae Ait 9, 14 Slut 799 901 
“Httntv ot Tannai} 2S 183" with the Dwimlsh and othns, VK 11 
12 Stat 927, 920 Tieaty of Tanuaiy 20 1803 wHU the SKlulhiniM 
Alt 12 12 btat 814 993, lienty of August 12 I8(di with tin Snakes, 
AH 1, 14 Btat 683 
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PERSONAL arOH'lS AND LfBERTIES OV INDIANS 


E\eii btfuie tlip -wai then wiie nuin\ tieedmoii in Ihe liidiin 
Tenitoiy''” and consideialilo inleiin.uiiai'e botI^e«n Ntgioes .uni 
tonthein Indians Fc ulul that the em uulpntion of the slnies 
might cause pieinclite .igniust them, the Tlnited Bt.iti's Couiims 
stone IS xerinnert the uloiitioii ol impoitant pioiisions let.uding 
tin fieertinen in mam of Iht treaties nhieli luelndid iKogmtioji 
as eiti/eus the gi intiiig oi eeiuil lights isith Indniis "'* and the 
light to shaio in tiihal Imids ind inopoily ** 

The Cemit of Cl urns snd “ 

• * ' It is iiiipussilile to fintl 111 Iht histeiiy ot the 

Hemiuolcs i ti lec eif hostility tow.iiels then slaM*s oi fiee 
men ' I ■' (P 4()i ) 

* The wito ot Ostitil.i, one of tluii most neited, 
tnaie, .ind ci'Iehiati el thiils w is i dt-scinidiut ot ,i tngi 
tm slaio, ind it mas on ueouul ot hei leeiptiiie is a 
fiigiliie that this iiitiepid h itl bleed chief waged a cinel 


*” Miel \oI J euflin p 27i 

O' Abel Yol 1, kiipia p 21 fn 14 Eien beloic. the. CtYil Win some 
Indians nclnclv opposed slauiv Oppositlein to sluen M is one of the 
main objeitncs of the Keetowih Socnti, utiit oi(.iinuitiun ot tboio 
tees toi mod almost u aiituii igo Me'mn bol I u,XuU2»i J'IsT 
'“ChcrokeoTieatv of Tub 19 IsWi 14 St at TW.lititi ofMauhil, 
18b0 ultU Un. Semlnoli Nillon Vit 2 14 htat Tit 7B0 inte i pii ti d In 
Stmtiiolc Nation \ VaM Btaht, 7b C Cls 199 (lUst) 

“Tiestj ot ttnioU 21 1808 nith the Seminole Notion Ait 10 It 
fctnt 717 See Chnplii 1 ste 41 On the suh<i(qn(Dt hisloir of these 
pinil ions ace Lhaiitei 21 ecc 4 

'“Seminole iVat tan > United Static, 78 C Cle 4SB (1848) 


lull piuti ictucl « lit lie ig iiust the -whites ' ' * 

(R 4a')) 

The cemit added 

An exaniiu.ll ion ot the ticaties iiiaek' immediately aftei 
the close ot llie Ouil M ni with the liihts wtio had eiileneel 
into tii.Uies with the Omteelei m, uiiiinst.ik ilils discloses 
Ihil the iiicdomiuant pmposc and intent ot the Goicin 
mint as to piee Mslint, si nfi\ was to piole'et anil e.iie for 
the tieexlmon (P -400 ) 

'Jhe setting np of tlie fii'ediiiiii as woitIi\ ot siki i.iI coiisidoi i 
tioD it i time whe ‘11 the liidi ins weie snfEiiiiig tiom eionoiuii 
disloe itiein ‘ caused iiiiit.ised pieiueliee ind among the Choelnws 
and Chick IS nvs, i ii igii ol teiioi ” 

Until ihe iMssiige of tlie> Citi/eiiship Vet, tiiliil Ineli ins wiic 
uii.iblcto btioiiie eiti/eiis bx the legul ii n iliu.ilia.ifion laws, but 
In the Thiiteenlli Anieiidmeiit Nc^iocs who weie ioimeilj 
si lies emuld become cili/etis in tins wax “ 

Olhei tippi. of statutes disimgmslied between Tudi.ius ind 
lieeduieu Foi e\.imi)Ie, llu iiioliiliitieiu .igiitisl the e\iinlinii 
and s.ile of inipioxcmonts on Indi in 1 iiids coiit uui'd iii the Act 
lit Max 2, I8tl(l'’ IS .ipplii.ible only to impi ox i>mc iil s owned bx 
Indians bv blood and not Iiieli uis In idoptioii oi ni image * " 


VbPl \ol 4 HIPIII PI1 290-282 297 
S' /bid p 274 

'-*ty Uiiitid atatit \ Wildcat 244 U B 111 (1017) 

'•Sue 81 26 till 81 97 

'■“Uamptoa r aieifi 4 Ind T 70d (1802) 
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SECTION 1. THE NATURE OF INDIVIDUAL RIGHTS IN TRIBAL PROPERTY i 


Tlie naluie u1 tlio iiidniduil Iiidi<in's iiileiesi m tiibil piop 
pitv piosints ou<j ot tlic most dillitnH pioblt‘ius ni the liw ot 
Indiin pioiieils II is tleiilv cslalilislwd that whtie Itfial oi 
oqmt.iblc tillc to icil oi pcisoii.il piopeity is seslid in the lube 
It is not \isUd 111 I lie mdiudiul mtmbeis tbcieol, iiid yet 
tlicsu indiMdu il uieiubi is ne not cutiicly ivitbont leeal oi iqui- 
(ublc iislils ill siitli piopi iti 'lliL ntlil ot the iiidnidiiU liidiiii 
IS, 111 uUcct, a iiKbt ot piiticipitiou simllat lu some lesiiecls lo 
the lights of ii stoLkholdei in the piopeits ol i cuipoiatioii 

111 anal vzuig this light ot p ii I n ip.itioii, we shall be tom eiiied, 
in the pit sent chaplei, with sit questions 

(1) now does the light ot puticiiwtioii in tubal piopeity 
lesciiiblt, (11 ditfei fiom, oUiei tonus ot piopeity light? 

(2) How 1 ii lb tins iifilit ot iiaiticiiwitioii hmiUd by the chai 
actei and extent of the tubal piopeity’ 

(3) Who IS entitled to paiticipate in tubal piopeity? 

(J.) Uiidei will! iiifiimstaiices, il any, is Ihe indiyiduol’s 
light of pniticipatioii tiansfoiablc 

(5) What lights of wrri may the individual paitinjiaiit eiei- 
tisc while piopeity leiiiaiiis in tubal status' 

(6) What lights does the indiMdual enjoy In the distribution 
of tubal piopeity? 

We must lecoguize Lliat gnat as the natuic of lights of paiticl- 
pation 111 coipoiate piopeity saiies among coipoiations and 
among saiious classes of seciiutj holdeis within a single coipo 
latiou, so the lights ol hiduidual Indians m tiibol piopeity 
exhibit a wide i inge of yaimtion, and depend, in the last analy 
SIB, upon the goyeiiunonlal nets and cimtiactusl agiecmcnte of 
the Fedeial Qoveiiiiaent, the tube, and the mdividiial Indian 
himself 

Answeis to oiii questions aie lo be found piimauly m a seiles 
of statutes and tieaties, iieaily all of which deal with pniticnlai 
tubes The gudici.il and idministiatiye decisions in this held 
oic, m neaily every cose, dependent upon such particiilai acts 
and treaties 

Hero, even moie than In most faelds of law, geneial piinciples, 
no mattei how confidently announced by the highest authorities, 
must be poicd down to the facts with which they deal before we 
are entitled to lely upon them 


1 0n the nature ot tribal propeity aee Chapter IS On IndiTidual prop 
erty see Chapters 10 and 11 


With this caution 111 iiiliodnetioii we turn to om hist ques- 
tion How does tin* light of pai ticip ition in tuba! piopeitj 
icsciuble, Ol dillei fiom, otliei loims ot pioiicitj light 1 

Tlie light of piilifipition in tiiliil piopeity must ho distin- 
guished, in the hist place, iiom ten nicy in common This dis- 
tinction IS puticnlaily impoitiut liii.iiise a good doil of the 
discussion of tubal piopoily in the deuded c.iscs iiiiokts such 
loims as “owiieiship in common,” winch is occ.isioinlly used to 
mean “teinincj in common” The distinction between tubal 
owneiship and teunneg m common may be cloaily seen if wo 
considei tbe fiactionnl inleiest of an Indian ui an allotment in 
heiisbip slitim wheie Ibeie aio so many hens that eyeiy mem 
bei ot (ho lube bas <t haUlonal inleicst, and (ben cousidei the 
nitoiest which Ihe s.ime Indian would have in the same luud if 
the hind belonged to tbe tube In the 111 si cnbc, the Individual 
Indnin is a ten ml ni lommon Ho may, undoi coilalu ciicmn- 
slauces, obtain a putiliou ot the estate His cotisciil is, genei- 
illy, necess.iiy to authou/e the lo ising of the land His luteiest 
in (lie land is (lausleiable, deyis<ible, <uid iiiheiilable In the 
second case, his inteiest is legally moic indiietl, altliuiigh eco- 
nomitnlly it m.iy lie moie valu.ible He c<iuiiot, gcueiallv, secnie 
y.iitiUou of (be tubal estate He can act only as a votei m 
the lo.isiiig of tubal land His mtciest in the tilbal piopeity is 
jieisonal and c<iuuut be tiausleiicd oi lubeiltcd, bul his heus, 
if they ale mcmbeis of (he tube, will pniliclp<ite lu the tubal 
piopeity in then own ugbt 

Obseiying that Hie Cheiokee lands weie held in communal 
oyvueishlp, tho Supieme Pouil, speaking lu the case of The 
Chtioler Tiuat Funds lemniks 

♦ • that does not mean that caeh mcmbci had such 

an inteiest, as a tenant m common, that he conld claim a 
pio rata giiopoition of tho pioeeeds of sales made of any 
pait ot them (P 808 ) 

In the absence ot legislation to the contiaiy, tbe indiyidnal 
Indian has no light as against tlie nibe to any specific pnit of 
the lilbol pi opeity * Il is often said that the indirldnnl has only 


•mu B 288 ( 1880 ) 

•Uolotwe Indians t CUurolce Nation, 198 U 8 127 (1004) , United 
States V Chase, 24B U B 80 (1917) Bee MrsDougal T JfeJTav, 297 U B 
372 (lOll) , Bhsathis ▼ ilcDougdl, 170 Fed B29 (C C A 8, lOOO), app 
1 aism 22B U S B01 (1012) 
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1.S4 


LNUJMDl’VIi KUUlTh JN THIBVL PRuPli<RT\ 


<i li\ e light’ ‘ 111 luUiH' iiicume Litim tubal piuiiiiU ui 

whuli ho hi«. ii(> i)ies™i inteie'.t" Othu tciiiw iisotl to puluie 
this iiftlil HP “nil imlioalp inteiost, " ind i “Ihut Those 
Ipim, npth (hii.ulcn/p flip ml ingihlo iigUi ot Uio riuliaii to 
shut in tubal pioppiti Unfil the pioppiti loses its fiibnl 
eljcti i< tei Hid Jwtomes iiidii iducili/td, his light tan )r' im moio 
til 111 this, except iiisolai as tctlei il law, tiilwl law oi tiibil 
tiisloiii 111 11 t,iiD him ,1 iiioic (lefimlL light ol otrupiiiti iii a 
imtidilai ti.ict 111 tliL < ise ot liihal tniitls, he has, oidiaaiih, 
iiij Msltd iiglit 111 tluui until tliLi haie bet'ii pud oiei to him 
111 hue bun set iiiti to Ills rieilil, poilups subject to ceilaiii 
u still tioiis' III tilt ease ol 1 mils, he his no losted light unless 
the 1 . 111(1 Ol some ilGsignated iiiteiost theieiii his liieii set iside 
tin him eilhci scitialh oi .is teiiiiiit in common* 

Thi stilLincut has otien been undo lhal the tnln. holds ils 
pioiioil'y 111 inisl ±01 Its meuilieis This stnlcmiiil ma\ bi tom 
p.iitd nitli the asscition fitqncnth nude lh.it toipoxnle pi op 
eili I & held m tiiisl fin llip stoikholdtis though, sliitlh s^ieak 
iiig, no tethnical tinsl iclatiniiship exists in eithei tase 

In speaking ol the title to the hinds ot tht Cieek Nitlmi, the 
cimit 111 tjhuJthiH V Uinoiir/ol'^ dechiied 

Tht tnhal huidn bclonsed to the tube Tht legal title 
stiKifl la the tube at. a iiolitic U societi , bnl Ihose lands 
xteie not held bx the tube as the pnhlii lands of the United 
States aio held by the nation They constituted the home 
01 sPit ot the fillip Hteix mcmbei, bv Mitue of his 
nieiulieisLip in Hit tube, was entitled to dwell upon and 
sh lie lu till liibil pxopeilv It was gi, anted to the tilbe 
by fill fcderil goicinaient iiol only .as the home of the 
tube, hut as i borne tor each of the members" 

Iiidiiiii hinds u< ic i,(iicially looked upon is a immnnent honit 
toi the Indians “Ooiisidpied as such, ' • * it was not un 

natuinl oi unequal that the vast body of lands not thus speci- 
fically and peisonally appiopiiatocl should be treated as Ihc com 
men piopoitj of the Kation • * * 

That tubal piopeity should be held in conmnm foi the benefit 
of the members of the Indiiu tommunily as a whole was accord 
lug to the Supieme Court in the case ot Woodv,atd \ de Chaifen- 
ntd, the principle uiiori which tonieyances of land to the Jhve 


< Op 8|)1 I n M 8<1T0 August 13 1022 

Jiii/lm V Pawten, Cl P 2a 884 (C C A 10 tOSt) cert don 281 
U 8 flT2 (1(1111 Tins cHse involved ludividual rights tn Osagi, tnhal 
minerals Foi a discussion nl sptmnl lews governing Usage tnbo see 
Chintei 2S sec 12 

•ruvlm V Tai/tun 01 P 2il <184 (f C A 10, 10«) ceil den 284 
V S 8T2 (1911) 

nroffptv T/emj/ JOt Fed 74 (0 C A 8 1012). Wooituiy 7 Vnited 
Htati', 17(1 Ptd S02 (OCAS 11091 The cases involved rights of an 
t’niollu bifoif allnlmeuts had been modi In an opinion involving back 
annuity paTiiiuits the Solicitoi iit the Dipiitment of the Inttiioi vviote 
‘Tbi ineuibi IS ol a tubo have in luheieul intpiest In the tribal lands 
ind funds but until segiigiited ba Kllolminl oi paYment in sevnalty the; 
rimam the common pioptitj ot the liibf ” Op Sol I D D 42071 He 
ceinliii 21 1921 

'' Funds due Osage as shiie in lovaltles and pioceeds pom sale of land 
not his until iictmiUy paid to Idm oi placed to ha, oiedlt — Op Sol I D, 
M 8170, Vugust 15 1122 Sico Chnptei 31, sec 12B So long aa a indg 
mint in fnvoi of a tribe Is not pioiated -unong individual members no 
pipsent 01 foimer mcmbei his a vested iigbt — Letter of Commissionei 
of Indian Affans (o Indian Aginta, Octobei 9, 3117 
"Oiiftsv FiUiPf. 224U & 640 (1012) , St ifoiiov United States, 24 
P Supp 237 (D (’ 8 D Cal 1918) slTd — F 2d — (C C A 10 1140) , 
fib I D 102 (1H7) VelCce V ffrniff, 201 Fed 74 (C C A 8, 1012) 
'•Lh/oii T Johnetan, 161 Fed 670 (C C A 8 1908) npp dlsm 223 
IT h 741, f'fttiolee ffn/ion V mioheoak 187 IT S 294 (1102) 

'• 170 PM 121 635 (C 0 A S 1000), affd 226 U S 661 (1912) 

* Also see TF 0 IFbitaev imiibei £ Otam On v Chabttn 160 FM 783 
(C (’ A 8, HOB) Title to (hieh lands veie m nation, oceupanta bad 
no more than possessnty rights 
' iViriolef yatim r Jtmnnmhe, 161 U 9 196, 216 (1894) 


('iMliml Ttibis wiie m.idi'” Tu.ilics utteu pioMdiiil tluU the 
lind dim eyed to the tube vs is to In liild ui eiimmon" 

T.ikiwisi leitnin stniutes sissilv tint Inbil 1 inds no to hr 
111 Id ot iMUipied 111 tommim “ 

Iiidnii tiibnl liws lud instoiiis led goMinim iits di.iling with 
liidiiii 1 iiids to .ailoiit ihc tlieoiv tb.it liibil piopeily was bdil 
foi the lomiiiou bonedl of nil ' The i imstitutiim ot the Chtiokee 
N.itioii, both ,is ouginillt adopted m IMO .mil is imeiided in 
JSfifl, dtckiiid in scctioii 3, .iificlc 3, th it the I iiids of the ('hem 
keeNifion weieto timaiii the louimon iimpeitv iit the tiihi ” 
In the fisc ot I'nitfd \ rViHi/is," tin umit, in iilei 

ling to Hu lands offiipied l)v thi L'oiiis, null U.liid ol Senmi 
Indi.iiis stated The lesenntion lands iie held in (imiiiioii In 
Ihc tiibi iltliougli iiiiliMduil iiiemlieis ot the lube iii.is he iii 
IKissessloii of i initiinlli hut ind snih possi ssiiiii is lernt, 
lu/id bi Hie iiilio" (P 148) hi im tulul loiistitnUons 
ulopfert niiflfi Hie Wlieelei How ml \ft-" jiiinidi th it ill lands 
liiHieito mialloHid shall be held in the tntine .is tnliil piii)) 
eity" 

VlHioiigh lidwl xiioiieiti is aostiil in the tube is in entity, 
I itliei Hinii 111 the indaMduiI niemlHis (hcieof, i.irli moiiiliii of 
the tulienin Iiiu in iiileiest iii tin pioiioita 
The iiatnie of the iiKliudu.il inemliei s nghi in liihil piopeifa 
IS (lisfussod in Rfi/fut Jfios Co a Vntltd s TIu (ouit 
iiuotos Hu wolds ot an Iiiduu witness who lompnid i uui ii> 
which thou WHS a iimiiuoii light to fish to i ‘ i,ii',it l.ihh while 
dll the IiHll.aiis ( imi to piit.ike ’’ (1’ l')7 ) 

In tliei.iseof Uttsoii a aVihu tin Tic il\ of t.sn hclwun tin 
United Stills .111(1 the Qumalelts is lUsinssid By the teiiiis 
of iiticle two of Hie licMtv, ,i ti.iit ol land wis to be “usoimiI 
foi (be use .ind occiip,i(iou of (lie tubes * * > ind set 

nprit foi then exclnsiio use” The louil loiistiued the tioatv 
to jfiu the Inrtmiii in exclusiae light of fishing lu the w.itcis 
on these kinds, the light to tish lioing eniovod by ill niembeis, 
even though the tic<itv w.is miide with the tube * 


« 238 OB 334(11131 Aiioid Uitlinuii 7 UlUtM Stnfev, 33111 R 
4l> (1112), modiff’g and alPp nth nom l/mttd atnUs v Allen 170 Peil 
H (f C A 8,1110) Bee CTiatf/nv a JfcDoiif/iiI 170 Fid 939 (C C A 
S, 1001) npp dism 221 n S 161 (1912) 

1 See foi ctimple Tieaty nf Decembei 21 TH-'2 with the Lmtid 
Nition ol the Senecas and Fihawncc Indbnii 7 Bt it 411 Tuaty ot Mav 
10 1864, with the United Tubes of Knskaskla and Pponn, Fianheahaw, 
and Wen Indiana 10 Stat 1082 Ti pity of June 23 1811 with Ohm tuw^ 
and Chlckasiws ]1 Btal 011 Tiintv of Augnnt 0 1816 with Cbpiokic 
IStat 871 discussed In Thp Clipiolcp if/uif PHtidi, 117 TJ S 288 (1888) 
and UniJea JSrtofPi a Chci nicer Kntion 302 U f» 101 (1100) 
a*6«, fo£ example Toint HPboluHon, Jiinr 10 1903 >3 htot 714 

(WalkPi River TTlutnh and White Elvii Utes) 1 uioiis alliilim iit 
statutes rtseivc tiom allotment lauds to be held ‘ m iiimraon,” sia'cUynu, 
orcBRlonallv foi tin iispivation of gt.i/ing or ttmbei lands limds con 
tauiing spinaRS eti Bn, foi ezamplp Act of Maicb J 1881 21 btal 
MO (TTniatiUa ResirvaHoii) ket of Mnich 2, I8h1 31 Stsl lOH 
I United Feoilns and Ulamics) Act nl Inup 8, 1126 44 Btal 610 
(Nbrtlicin Cheyenne Indian Ecseiration) Seo, also, Chaptei 16 
I" Bee mohel T Piuttd Statci, 0 Pel 711 740 (1836) 

“Cited and dtscuased in Ohetokcc Iiihtmantagc Oaiei, 203 U S 70 
(1106), and in Tin OheioUe Ti list Funilv 117 IT S 288 (1380) 

“28 F Bupp 346, 843 (D C W D N T Ills) 
u Act of June 18 1034, 48 Btat 984, 26 U B C 461, et see 
‘B ff Alt 8 see 2, ol thi L'onstltntum mil Bvliws tin Ihe Sbo 
shone Bannock Tilbes of the Foit nail RisiniitKin IdUio, apiimust 
Apiil 30, 108b 

* 241 U B 114 (1911), nttg snli nom Unt/rtl f,tatri c i nl 11 (Hnims 
V SrufeitBios Uo, 2 11 Fed 171 (D (' Oie HIo) 

■12 Stil 171 

'1 F 2d 266 (I> C W D Wash 1035) Vcioid TTampil v Uiiifiil 
States 284 U S 703 (1131), lev’g snb nom United States v Unlftert 
88 F 3d 796 (C C A 0, 1930) 
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U ht^ie (.eitiiu lauds h.ni' been ]e&ei\ed (oi tlie use and occu 
1) It Kill (It a tube , membeis ot the tube aie entitled to use bodies 
oi uaMgibli uatci uithiu the lesoiiahou"" 


Op Sol I D \I24"5S Miy]4 ]<128 Cf UtntFdS^aUt^ Ponds 
U S SJT irtg'MI. 2(1 78t iC C V q. 1018) mdmoaily’g 

1(i F Snpp l">'i (Ii ( Mod! 1‘)18) Iiuldio^ that undpi the Tieaty of 
Mas 7 ISOS with the t'low Indians 15 Slut btO the wilds wllhui 
(hi iisinalion W(i( iisirsid tni th(' fiiiinl beniflt of tilbal inemb(>n 
mil wnn illnlmoiits iil thisi hinds vsiie nude the light to use the 
a ilPis piissrd (o the ullnttiis Sk i1v> Slum s TliuNd Istatri 278 


111 111 these eases, the iiidiiulual eniiii s i light nf iisei de- 
iived tiom the legal oi wiiiitahlr pini«it\ nglit ot the lube iii 
which he is a raemhei ' 


Fed 03 (O C V q 1021 ) li(ihliii„ that the nn minis ol tlu bluisliune 
TiUjl wliii odupidl liibnl liiids uiidii Vit o ot the hiii I Biiil„i i lieilv 
Jiilt 1 ISflS 10 Stit 071 mil who ttiie nwaiihil illotniuils of Ihisi 
lands nndPi lit S ol tin nomnunl iilittul li\ lit oi linn o I'KK) 
Stat 072 Wdp pnlitidl In thf wild lullls 
“Oppsd 1 Ill/Ml 


SECTION 2 DEPENDENCY OF INDIVIDUAL RIGHTS UPON EXTENT OF TRIBAL 
PROPERTY 


The incUtidiial Iiuluu claiimiiR i sh ue in liihal isoets is 
snlijdt ill iho gdicial iiile th<it Iil laii ojilani no gieitri iiilti 
ps( tli.iii th il inissessid bt (lit tube in whose issots he lui 
luiliitis Thi usi Hut III indniduil Tndi m mat make of 
liihit linds IS limiltil bv the natmc ot Hit tslqtt in the 1 iiid 
lietd 111 Hie luh(> Thus lu Hie fast ot I'Hlhd »S7((/(S \ fViitst ' 
Hu (oiiil held that whue Hu Oiuibi liibt hdd oiih i iiglil 
1)1 odiUMiiui ill u H nil liiids luHi the Itc iiinauiing in the 
United SI il(Ss Hie tube could not fon\e> iiioie Hun its light ol 
ocduiano to iinunhu without I he i oiiseiit ol the UiiiKd Stalls 
Vicweil in Hus tisliion an illotnieiit s\stim m anj act or 


"Ihe iifalit ol (III IndlMdiial minilni In tiibil laud is (Iciuid liom 
and IS no gii ilii Hun tin light iil thi tulip ttsill ’ It lh< tiihp cuniuit 
iiialo u lei e witlnmt tlu uipini il ot thi Uipaitment of Hu laleiioi 
ncilhri emthr mdhidu.il Miiiio Sul I 11 OHubei 21 1018 
'245 11 S S'l (1017) iPM,222 Pid 501(1 l’ 1 S 1015) 


tic ill wliiih ext iiigiii sills lidial title deoeiscs to that extent 
the (iiuiititi ol liihal ijio)ieiti in wliiili Hu iiidiudiial inn 
shall ' 

In the case ol T/ic C/iiio/iii 7'u/st F/ii/if\‘° the lonit said, 

Thill I ( hit Okie >iti(ni| tieities of ussioii luii'-t, Iboie- 
hue, 1)1 held not iiiili to iiiiiMv Hu loinnioii inoiiiily ol 
Hu Naliiui, hill to ilnesi the iiiliust lliuem ot eaih ot 
its miiiibeis (P 308 ) 

The iiidnidiials lights in liibiil iniiiieili ini aflecleil liv am 
sil-olls 01 claims igaiiist Hu lube, iK'ianse the iimount iit Ins 
shiic that bo would olhtiwisi’ bi eiilitlcd to is dici eased 


‘Foi iMiuiplis 111 Ibis fill silniiluin su l/ooic i Cui/ii nil fii 
44 F 2d 122 (O I A 10 1010) till din 2SJ li S 01)1 Unitr'if 
fthlhsi II KniitliiL n H I’a 105 Did 211 (I I \ 8 1012) (7ionfi 
1 Tiapit 22HI S 0()5 (1012) 'J'lii haii^n^ fudinin 5 Mill 7’7 (ISOS) 
“117 U S 28S (1880) 


SECTION 3 ELIGIBILITY TO SHARE IN TRIBAL PROPERTY 


Oiiginally the oiili uiimsite to sUaio in Uih.il piopeiti was 
niembeiislnp Ab.indonmeiit oi loss of intmbctslup toi felted 
Hie light to shill ” Aiquisition ot nicmheiship oidimiily cai 
lied with it the light to shiu in tiibil pioptiU " The question 


"llallint V Pnitirt Mails 2S3 U S 753 (1081) itv’g sub nom 
biiifid Mata v llutlnit 38 F 3d 705 (0 C A 0, 1030), Tif/o y 
rfuen 22 F 2d 780 (t (' A 8 1027) , in IJoJiie 1 Pniffd Stafei, 230 
U S (i2 (1015) affg 108 Fid (U5 (t C A 8 10il2) , fluWiiioic V 
Bun'll 285 U S 141 (lOU) (hitU i Pisliii. 224 U b 040 (1012), 
Oakis V Dmtei ktate^ 172 Fed 103 (0 C 1 8 1000) Fleming v 
Ut ('III lam 215 U (5 50 (1000) Oliclokia f/ahon V J/itoftooc.1, 187 
IT S 204 (1002) Op Sul I D, U 15054, Juiuaiy 8 1027 Foi TPgala 
Hiiis nOKriiiiiK pioiala sliiuis of tubal funds, see 25 C F B 2881 
Jl’7, foi KgulnUniiH goveinlng imiulty and othei per ciipit i paymenls 
SPP 25 I' F R 224 1-224 5 

•“.SepMcmn bol I D Maiib 10 1088 (Clieiemic Rnoi Sioni) In 
Hip laap of Tlu (fflefoUp Tiilst FHtids 117 U S 288 (1880) m which 
thi Court denlpd the right ot those who hud rcnninod Last md iban 
donpd (ben mimbeiship lo ahaio in piococds aiising tiom sale of lands 
ot Chprokep Nation thp Couit atalcd 


If Indians " • • wish to pmoj thp bPninis of thp common 

piopeity of the Clieiokie Nalion in wbatesei form It miy iMSt, 
Btej mast * ■* * im uidmltted to iitirinnbip • * * They 

cannot live out ot its Tpniloi} ivado the obllgatloni and boidcns 
of citlaensbip and at Ibi same time enjoy the innefltb of the 
funds and common property of the Nation (P 811 ) 


“ In the case of OJurokee Nation v Joumeyfaie, 165 U S 106 (1804), 
the Supreme Couit discnstpd thi lights of the Delaware Indians to share 
in the propoTt} lights of tlie Ohoiokee Nation undei the contract en 
lerpd Into botweon the Delawaies and thp Cheioksis on ApiU 8, 1807, m 
puisiinnce of a troity enteipd Into bilwoen thp Umled States and the 
Cherokee Nation Inly 10, 1866 (14 Stat 700, 803) The conit decided 


Given therefore, the two propositions that the lands aie the com 
mon property of the Cheiokee Nation and that the remsteied 
Delawares have become incorporated into the Cheiokee Natun 
and are membois and mliaens theieof, it fellows necessouly that 


207786—41 14 


«il wliit (onstiluti's tiilwl meiiilipi sliip is disuissii(l I'lspuhcic *' 

TTiiilei (he lule th<it mcmbi'iship was necessjjj )o shue in 
(iib.il piiippity, the light to 11.11 ticii>,itc in the distiibntion could 
not piss to the menibei’s bens, nor could it lie .issigiied bj the 
meiiiboi "■ The chililien of .i mcmbei could uo( Inheiit then p.u 
ent’s light (0 sluiio Then onl) light to bh.iie in the distiibutioii 
III tubal piiqieily came Horn lieiug nieiubtis Hiemselios Ilow- 
e\ei, had then p iieiil s light to p.utuip ite iii the distiihutum of 
Itibnl assets ittnclieil itself to teiUin pioiK'ils in wliiih he had 
a tested light, his childien might mheiit this pioiieitt “ But is 
soon .18 the membei’s light had tested the piopeitj w.is no 
longei ti ili,i] pi opeity It had Iieioiue Indit idu iliaed , it tt <is in 
dituln.!! piiipeitj .ind not Uihal piopeitj tU.it tt ns lieing passed 
on by dcbccnl " 

Although oiiginollj Hie light to paitiiipatc in tiilinl piopeity 
was coextensive with tiil).il memlieiship, Hus iide has been modi- 
fied by vaiioub I ongi essiim.il eincLmeuts Ou llio one h.iiiil, the 


they a , — 

entitled to sharo in llie protits and pioceeds o: 
210-211 ) 


Sei aJBu Oheicikre Intfiinairiagi Oasei, SOI V b 7li (1900) aod Dila 
tiatc Indiana t Ohfnkcf Nation 108 U S 127 (1004), foi a discusstiin 
of Hip Tights of the DPlawores in Clieiokee piopctly 

In thp case of the Ohetolee Nation v Blaokfialhof 156 U S 218 
(1804) the court applied the lule of the fourneyutU caw to the bhaw 
nees who wen admitted to the Cheiokee Nation 
«8ee Chapteis 1 6,7 

'■Siitte T Piiha, 224 U S 640, 642 (1012) , Jm Raque V United 
atatee, 230 U 8 62 (1015) 

“ bee Op Bol I D , D12071, December 29, 1021 
wOp Sol I D, M 16964, Jannaiy 8, 1027, Op Sol I D, K 18270, 
Noyember 6, 1924 , Op Sol I D , M 27381, Dicemhei 13, 1084 
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iiRlit to lb lie 111 tub il pioiiGitv h.iri but ii dcmert to ceitain special 
( l.i'.so'a ot ti ibal numbeis On llip otbei band, Uie light to shiie 
III mlwl piopuili liiis h«u eittendt'd ki \aiioiis tin-ses of iion- 
membois 

The most iinjioit.int tlass of niemlicis excluded fioin Ihe light 
I o shai e 111 II lb il ]iiiipf 1 1i i oiiipi isi r] -nhite men iiiai 1 1 nif, Indi in 
women who, uiidei spetnl liibal liws, wen idmitted to tubal 
inerabeisliip oi "cihisnishiii," but wuie not, in nianj rasev, gnen 
Hin lights It all intiibil piopeitv 

The piobleiii f Killed In the lIhiiis ol (host ptuple is dis 
cussed 111 the Ohciolir I n1< i man hkjl Casts'" Tht comt tiices 
the policy of the United St lies ,iiid thi tiilnl eoveininoiit to keep 
(iibfll piopeiti flora coining into the bunds ot whites who niai 
lied ludmiis soleh foi the iiuiiKi'a> of shiiiiig in Hit tiibnl 
wealth" 

The iTolicj of the United States towaid the iiglits ot non 
liidiiins who cl.ilmetl lights heoiuse of inteimaiiiage is indicated 
bi tlio Act of August 9, ISSS,'" uliitli, fttlnfliiig the Fii e Ciiilized 
Ti Ibes f 1 0111 Its scoiie, pi oi ided 

* * * no white nun, not otheiwise a inoiiihfi ot inv 
tube of Indniis, who inu lieieittei miin an liiduii 
woman inemliei of am Indian tube ' ' shall b\ 

siKh inmiage lieiiaftei niiiinc ant imht in am tubal 
piopeily, piiMloge, oi inttiest wlinteiei to whith ant 
meinbei of such tnlie is entitled 

An analogous piohlein niose when the slates lesidmg in the 
Indian Toiiitoiy weie giaiited fieedoin iiid titiisenship by the 
Etna ucipiit ion Piodaintition and the Thuteenth Anieiulment to 
the United State® Ooiishlntion The lights of these “lieedmon” 
in tiilial piopeity iie elM^wheio disuisseit “ 

As alieody noted, the ouginal lulc was that eyibtmg iiiimbei 
ship was Ihe lequisite foi shaiiug :u tubal piopeily But the 
beginning of the allotment system and the policy of on< omagiiig 
the nliniidoiiment ot lilbnl lelatioiis led to Ihe moditieation of 
this iiilu *’ 

In ni dec to iieisuade Indians to toisnKe tiilinl h iliils and adopt 
the white man’s cnlhzation, iniious acts" weie passed ond 


"HOJ n S 78 (1808) 

■In 1874, the Cluiokue NUIonal l ounoil adopted a code yrhicb ad 
nltted Whitt men to citlrenship anil if oiii p ilil a 111111 ot JSOO (the np 
pioxlmate yaltie of the sbaii of i ich Indim) into the nation ii tuainr} 
he beenmp entitled to a shaie in tiibol piopeiiT But eyen tins pi1vI1li,l 
was withdiavra in 1877 and 10 from Ihit date whiles mteimauymi, into 
the Cherokee Nation wcie admitted to citizenship upon the condition that 
the> aboiild not thcicby icguiip in latalp oi interisf In tin communal 
piopeit} of the nation In tbt case of WTiitmiie y Oliitoler Nation 30 
C CIi ISS 1S2 (18911 the court qnotei a aestlon of the Cheiokoe code 
and acids "The idea tbeiefoie rtisted both in tin mind and lu Ibe Uwi 

of tbo COicrokec people that iltirensblp did not nicegiaiily extend to or 

mvirt in thi citizen a personal 01 indlyidual inteiest In wbnt the comti 

tntlon tPinml the 'common piopeity,’ 'the landa of the Chirokei Nation ’ 
«C 818 aec 1 26 «!tnt 892, 26 U 8 C 181 
«6ee Chaptei 8 see 11 

“In 1909 Ml Tustics' Van Devanler thin on the Clituit Pom I of 
Appeals nmto 


Pol many yiaia the treaties and legislation relitang to the 
Indlins pioceeded ]aTgPl> upon the theoiy that the iiilfaie of 
both the Indiana and tho whites lequiied that the tormei he 
kept in tribal lOrnmnnltioa sepuated fiom the lattei and while 
that policy piciailed effect w 11 glien to the oiiauial inle le 
specting the light to shaie in tilbal propeity hut Congn“.s latei 
adopted th< policy of encoui aging indiyfdual Indians to abandon 
thefi tubal lelations and to adopt the cnitoms habits and 
manners of civilized life and aa an Incident to this ehango in 
policy, Btatntea weie enacted decliiing that the right to shaie in 
Tilbal propeity should not he Impaired or nfleoted b\ snob a 
severance of tilbal lelations whetbii occuiiuig tbeictofoie or 
theieaftcr (Oalct y United States, 172 Fed 906 808 (P C A 
8, 1909) ) See Chapter 11, sec 1 


'•’Al ff the Act of Decembei 19, 1864 10 Stat 698, 699, piomised that 
the pioperty rights of the mixed bloods m the tilbsl propeitv of the 
Cbippewai would not be unpaiied it they remained on tbe lands ceded 
to the United States and sepaiated from the tnbe 


tif ities” acloiited, gii iiaiilci iiig to ihuse Indians who coiuplud 
with this polict the s.ime lights to shaie 111 liihil piopeily, aa it 
Ihei had uiuaincd with the tiilic ' Fom of these ids, goiieial 
111 Iheii tciiu'', clespiie special mention 

(1) 'Till Acl ol Much 3, 187'S* apiilMHB to Indians who hid 
iibandoiied iit who sliimld tlieieaflei iliandoii then tiibil ula 
Hons to sittle undei iedeial liomestc id 1 iws,‘ declai es 

Tint im such Iniliaii shiU in eutilled to ins distuliutiie 
shaic ol ■’ ' tubal funds, lands, ind otlici piopeilv 

the same is Ihongh he bid muiilaintd Ins tiilnl ula 
lions ^ o 

Ilowctei, wlieip spciialli piouded such as 111 Ihe Act ot Feb 
nun 6 1871'* Indians who wislml lo Iiaie llii tube ind it 
llu same lime letene (iitaiii lauds as tbm illolnunts, hid 
lo leliiicnusli then lights to sbaic 111 am iuitlici ilistiibntinn ot 
liibil assets The Tiiity of Ncnenibei 15, lS(jl,“ wilh tlie I’ul 
I iwatoiiiie Nation, discussed in Gooclfellou v MiicKeii, ‘ pi 01 ided 
Hint those ot the tube who hid adopted Hie cnsloins ot the 
I whiles 111(1 who weie willing to abandon ill ilnms to llie torn 
111011 lands iiul funds would h m lands allolled to llimi in 
seicialti 

(") Section 0'* of the Acl of Febinnty 8, 1887, ' dec! lies 

* * * iiid eyeiy Tndinn bom witlmi the leinioiial 
liiiiits ot lh(‘ United Hlales who 1ms lolnnlDiili I ikeu np, 
within Slid limits, ins lesideiiu sepainio and apait liom 
am lube of Indians llieieni, lud lins adoptid the habits 
of (iMlwcd life, IS hticby dnlncd to be i dti/en ol (hi 
United Stales, and is entitled to ill the lights piiiileges 
111(1 immiiuides of such nti/ous whellioi snd Iiidi lu h is 
Itc'tu 01 not, hi bnlh 01 otheiwise, a meinboi of nii lube 
ol Iiidniis within the knuloii il liimls of the Uinleil 


nlzed pmpose of this ait and of similar acts picicivlng ir 


“So, Tienty wlih Choi laws Siplcmbci i27 1890, 7 Slat 899 dis 
lussid in Wm/on v Amu, 2Vs U S 371 888 (1021) 

* Oalct y Uniktf Btates, 172 Fod 805 (C C A 8 1909) , Nnited 
States ta tfl Scttiw y Woik, 0 F 23 094 (App D C 1025) , Fopi i 
Umtrd Slatci 19 F 2il 219 (C C A 9, 1927) 

■18 Stat 402 420 

■“While tins act la diiecti'd paitltuliUy a( Tnilinns acumring 
liomcituiils on the public flomam It bus besn icliiied to as appli 
ing to nni Indium abandomni, then tubal leliitimis Oakes y 
United Sfafit 172 Fed 105 It is bclioveil howcyei, that thw 


— - ivationa 

iiua i« take up the habits and cnaluini of ciyihrcd hti in wbiti* 
communities See Oukrs v Uiiittd States at 108 United 
StaUi V Beirnc, fl F (2d) 694 (>07 (Pi Vpp D P 1925) lu 
fact The phiaae "abandonment ot liibal iilafions’’ his lontmu 
ousli been Intiipictcd as mioning a phialcal ibiinrlnnioint of 
the tulie ind tho lescrvation ind an undiitakmg lo live* as a 
whlli TOison An example ot such an Intoipi otiition of tho 

C hiasi In the Act of 1975 11 tho Ctrculai ot Instiuc Lions issuml 
1 tho Uenoinl I and OIScb on Maicb 25 1875 lociuiiing Indians 
doslilng to tiko adyantage of tho beneflls of tho \ot of 1876 to 
mako alBdayit that thii have adiiptod tho hiblts end pursuits of 
oiyili/ed life (2 C; L O 44) In ill easis of which I haio know) 
edge so fai brousht Into comt ni hefoio the DoPaKment foi 
lainduntion of the lights ot Indians unilir thi 1876 01 1887 
acts, thi Indians hurt physically ahandoiiod then tiibe and iisoi 
yation and this was assumed lo pioyo abondonmont ot lilbal 

In view of this pmpose of CongiosB to induce Indiaus to loavo 
thi loseiyations and tho Inloiprotation of thi statutoiy language 
"abandonment of tilbal lelations" it may bo said that tho Act of 
1876 would not appli to Indians who wish to leiicve Ibimaclyca 
of memborshlp In a filbe hut who, nevertholuss, remain upon tho 
icseivation of tho Inbo and contiune hying ns othoi mombiis of 
the taibe and^wntinne onjgdn^h^I^eml^grotoction of losoiv.i 

“Tlic Act of Januaiy 18, 1881, 21 Stat '816, 810, gayo to those 
Winnebago Indione of Wisconsin who abandoned then tilbal lelatione 

and wished to use the money fbi pnrposos of settling a homestead on 

the public domain a pro rata share In the distribution of tribal funds 
•16 Stat 404 (Stochbridge and Mnnseo) 

■12 Stat 1191 

110 Fed CiB No 6687 (C C Kans 1881) 

■Thle section was amended hy the Act of May 9, 1900, 3t Stat 182, 
25n S C 840 
'24 Stat 388, 990 
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States vitliout an .my mannei inipaiiiiife oj otheiwise 
.iltutiiig the iifilit of u^^ such Indian to tiiliil oi nthoi 
pi opei ty "* 

111 the else of K( i/iiolds v United Shite', ,i bioii\ woman wlio 
hid 1 ) 1 1 II hoin on the leseii itioii and was i meniliei of tin tube 
was tiMo tioiii the icseinliou b\ llei filliei Sin inoied 
iwai fioiii the lest'natlou idoptert the Inbits o1 while iitople 
<nid 111 lined a white nnu Uei lights to shiie iii the tubal 
piopeiti weie letognued, iiiidoi the 18RT statute 

(3) Ri section 2 ol the Ait ot August 9, 1S8S, " lights in tub il 
pioiieitv wcie piisined to Indian women wiho thneattei iiiai 
tied nti/eus ol the United Stilts ami became ciliaens ilso 

( n In tiiitlioiauie ot its polii^ to indiire Tiidi ms to Ineah 
awai fiom the tubal mode of life Congitss mtlniled in the 
Apiiiopiiatiou Alt ol June 7, 1S<)7, tlu iollowiiig pioMsioii 
glinting iigbtH 111 tiiliil iiiopeiti to tlu ihildieii ot teitiiii 
Jiidi 111 wonipii wibo h.icl left the tube 

'Phal all iliildiiii bom ot i iiiaiiiage heiclotou soleni 
iii/ed liefwciMi i white man and in Indiiii worn in by 
bliKMl ind not 1)\ adoption wlieie said Indian worn in is 
It this tune, 01 was at the tune ot hei deitli, letoguiml 
111 tho tube sh ill h lie the same lights and iiuiilegos In 
lilt inopi'ili ot the tnlK to which the mother lielimgs, oi 
lielonged it the time ot hei deifli, hi lilood, is iin otliii 
lueiubci of the liilie * * * ' 

neraiise this statute iioiles i mu ilass of disti ilmtees ni tiihal 
inopeily tiid, to that extent docieascs the piopeiti light ot 
(hose distiibntees oditiw ise entitled to sh m , it h is betu stiictli 
leiistined It does not imhidc the ildldien ot a iniiiiige be 
tween two Iiidniis ‘ it does not inilude the iliildicn ot i inai 

II ige Ik tween an Iiidnii mm nid i wliite woman,"' it does not 

fu new ol this aol ‘ tin ineie ti uwtei ol ntiiMJ'.hii) Is not impoi 
tnnl so III ns tht iiucsllon ot tlie lights in tiibil piopeiti is comiiuiil 
VnUrdatatii 111) III H(,,au i Woil 8 F -’il O'H, 638 (App D C IW) 
r JOIFid faST (1) f' S n 1'IH) 

o'C 818 atnt JOi See oIho Piipi i Vnitcif Sfiitm 10 P Jd 210 
(C C A 0 1027J hoUiug dint -in ludum wonnin niij niiui n sliiir 

III tiilNil piopcity oen if she miiiii.s i white mnn liecomrs i tlllrcn 
ol thi Unlti (1 Snas Ine si mipiI tubil ulUionsi md hos idoptca ('iiUi/iil 
111! iroiJl V Chtiiii 18 P 2a 8J0 ( Ipp n C 1027), boWiug tlml n 
Clilppiwi womnn tUonsIi nmiicd to u whiti mnn mil scpai itnl tioro 
tlu tilbe was i ntltlid to sbnie m tubal fund 

fi sO Stat 62 90 20 XT S 0 184 

"Of Stoolev V irillilO 08 F 2d B22 (4pp DC 1042) (Act In 
loked hj fepcictaiy ul the Iiitciioi , couit declined to issnt mandsmus 
to compel Secietiiy In lostoie cutiin names to tiilwl mils ) 

“Memo Sol I I) Decembii 18 1044 
«• J6i(J 

SECTION 4 TRANSFERABILITY OF THE RIGHT TO SHARE 

eient ilienalnlih mii he hmilcd to tmiistei onh bi opeiatioii 
ol law'® 

Uiidei the Whetlei JHowaid Ail, sliiies in the assets ol an 
Inch 111 liihe 01 loiiioi ition niai b( disposed ot to the Indian 
lube 01 toiiiointion tiom whiih the sh ues wen deiived 01 to 
Its snccessoi with the appioial of thi Sucietaii of the Iiiteiioi, 
but alicuatioQ to otheis Is piohiblted The Secietaiv of the 
luteiuii IS nnthoiizod to iieiimt exibnnges of sliaies ot equal 
valitp wheneiei bitch exchange is expedient and foi tlie hetiefit of 

cooiieiative oiganizations " 

"Act ot June 28 1906, c 4'572, 14 Wat 080 (Osage), pioviding for 
descendibility did not make latciesl asslgnabli Op Sol I II , MfeOTO 
Angnst lO. 1922 Act of April 18 1912, 07 Stnt 88 (O-age), pioudlng 
foi descendibility did not make light assignable Tayln i Tamitn Ol 
P 2d 884 (O C V 10 1011), celt den , 284 U S 872 (1081) 

"Act of June 18, 1084, MC 4, 48 Stnt 984, 08 B , 2B d B C 484 


Ol din, nil), a ught to pntuipate in liibil piopeils cnniiot be 
alienated, eltbci volnnUiiilT 01 bi opeiatioii ot law'" To bej 
(iititled to sbftie, the paiticuwnl’s cliildieii ninsl b.iie a status 
in theu own light, they may be entitled to shue as membois,' 
but not as hens'” 

Howevei, mteiests m tubal pioixaty may be mode lianstei 
able by congiesyonal act 01 tiibnl law and custom * In such 

* Bloun V UnxUA Statca, 118 Fed 28d (C C Nebi 1002) ipp dism 
108 D S 614 (1004) Woodhiity i Umled Staten, 170 Fed 803 (CCA 
8, 1009) , of Doe v Wilion, 28 How 4BT (1850) , Ortwx r Burxsham, 1 
Black 252 (1861) 

“Of WooMwyy Unit id Stain 170 Fed 802 (C C A 8, 1900) 

"S p. Act of Mnich 1, 1001, 81 Stat 881, 884 and Act of June 30, 
1302, c 1828 82 Stat 500 (Cieek aUotmonis and londa) Act of Jnne 
28, 1008, c 3572, 34 Btnl 589, md Act of Apiil 18 1012, S7 Stnt 88 
(Oiaga allotments and tnnds) Poi a diacuaslon of those stntnha, see 
Chapter 28 

“ See »ae 5 


sue nil lights ol cbililien ot in Iiicliiu uouinn wlin ui lined a 
while linn ittei Jniii 7, 18*17 it clues not -m the lights ot 
cliihhcii whose Iiiili in iiiolhei hid iiiiiiicil 1 iiliiti mm lietoie 
111 it (lite hill who was a memliei lii adoption onli , 01 li shC 
had Inin a miiului In hlood who was not loiisidinrt i meiiibei 
It IhnI dill 111 It liei diath it it had onniiid pnoi In tliat 
111110" iMoi (UK'S It mill am iiglilsiii iiii lineal (lisieiiibmls 
olhei 111 111 ihilclieii ot the Iiiili.iii wuiinii 

Tlie iighls oi ilnlilioii ot a Inliiil im iiilu 1 ii< ihsinssed iii 
llnlbnt \ liiiited States " 

The ihildien ot a muni ige Ix'tiiceii an Iiidiiii iioniiii 
and a white mm nsniilli tali the status oi the tatliii 
hut it llio wite lefaiiis hei tnlial iiuiiilii.isliip mil tin 
(hdclicii air Ixiiii 111 tin tiibal eiiiiioiiinent iml lluii 

II lied bi liei wilb the* liiisbiiiid tailing lo disihligi his 
duties to ibem, they lake the si ilii>. ot tlie iiintbei 

Wliethii gLAiidihildieii ot such ,1 mainage ban tiihil 
iiieuibi iship 01 otlieiiusi depends on the status iii the 
talhfi Ol inothei as tho case* 111 11 be, md not 011 tli.il of 
a giaiidpiient 

As to iiiiiiiiges oiiniiing bilmi Tiiue 7 ISOT (is the 

III 11 iiages lieie dull, between It w lull niiiii md an Iiidiiii 
wcmnii, who was luili.ui bi blood lalbei than bi adop 
turn — md who oil June 7, 1 W 01 it the lime ot hei diMtli, 
was leciigniyed bi the 1nbi>— tlu iliildien Inve the same 
light lo shale in the chiision 01 clisinhniiim of the inop 
eili ol the tube ol tbeiiuitliei as iiii olbei inembci of tin 
lube, but this is in mine ot the Ai I oi June 7 1S97 

In the distubntiou ot tuba! nsseis tin iisilile mdeun ot mu s 
light lo shii(> IS the ipiieii nice ot liis ii.iiiii on the iqqiioiiiuli 
‘toll” Il UKiiilKistiiii ii IS tlu iii|iiisit( III b id to III oil till 
“imniibi iship mil’ As 1 piiiliiiil nialtei mis ,ind liialiis 
pioiidiiig loi clisinhiilioii ot tubal pniiKili hud to iiid did s<| 
1 spot ifti dale* as to wheii si ilns iniisl exist Qciiei iillv those who 
did not hail it stilus entitling iheiii to shaie on thal dale mild 
not iiatiJciiiale eien though thei uiiglit liaic bail suili i status 
beloie and ittci Unit dali “ 

»>rni), \ mm id smus 10 f 2 ii 210 (i c A n, i327i 
• OnUsy VntUil Htiitis 172 Pifl tOB ((' C A S, 130<)) 

'“2S? r S 73 1 T(ii-701 (lll.l) lev’g sill) mini Viiilid Bleles \ 
Italhcit 48 F 2il705 (t 0 X 0 1040) 

■"Flit I'cnmplis ol siiili lollf, sit Ihi Xi| ul Xfiuih 1, tool 11 stat 
801 8t)0-t>70 (CiiiK) mid thi Alt ol lone «l, 1002 13 Stnt 500, BOl- 
702 (t'Kiki SeoCUiptii 2), me 7 Kui a diM.U'nion of tin iiimn ol 
Ci)n,niMs nnU the Seiielan oiei einoUimnt sei riiuptei 5, sum ti unit 
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nSTDIMDUAL RlOlITb IN TRIBAL PROPBB'n 

SECTION 5 RIGHTS OF USER IN TRIBAL PROPERTY 


WliiU' innueil^ mn li<> Mslort m i lube, it is Rinoialh ibi 
inclnulnil nipiiilMis ot tbi Uihe iibo in)in lb« iw ot siidi 
piopciU Thp timsluin (il whit ufclits <it U'-ei iif iiii<wiil 
nidiMdnU Iiidiiiis iii tiili.il pioiiiitl uiii lomeinenlU he con 
sideicil nndoi tom hiddiiiiT' 

(A) Otcu]) mu ol paitKiilai fiacts 

(B) Imiiioiciiuiits 

((') Gia/int, and ft-jliin^, nsIiN 

(D 1 RiRlits 111 tiibil liinhei 

A OCCUPANCY OF PARTICULAR TRACTS 
TIo half el'-ttvhtip noted” tint it is a disiinilnL flnnctei 
IstK ol (iilml inoiiPiti that the unlit ot iiossi ssioii is msIckI in 
the lube is snth, i ithoi th in iii indii idiwl inembeis 
Niipilhtlpss IS a Iliac liiiil miltei, soiiip oidioli disrulmtion 
of occniuiin iinims the iminhc'is ol the lube is Rc>iieialh iitccs 
saiv in (iirtei that the 1 uid inn hi' nswl Ilciue it ionics ibonl 
tliiif ludmduals no Riitn iiRlits ot occupaiici in ail iiii ti n|s 
of tut) It lind Till' tube 111 n toiiiialU (issiRii iiiRlitd mu 
p.mu to an iiidnidnnl, m it in iiidnidinl is ai iiossc's um In 
(iilijil law usaise iiulinslom, i iiRhl of otminiici iiin cimie to 
he icioftni/cd without siuli toiiinl issiffiinienl 
Tlie m,ht of an Indian tiihc to ri ml ounpnin iit.li s in 
dcsiRintcil linots is speufiPrt in leiUiii tiealics 
Mini lu’aties leioRiiizi thi \ due ot ludiiidnil oiuu im\ 
lights on tnhiL land is will as the indnidnil owiieisluii ot mi 
pi OM'iiitnts, iiiil pionde ftu pnnieiits to siiili nidmilnils foi 
loss Ol destiiKtioii of such lights mil iminoioiaciits 
The limit itions on the lights of an ludnidual iKcnpint hne 
hi on defined in sen lal lases In Uisa ini ion On st’o \ siivila * 
it w i held that an Iiidi in tiilic iiiitlit disih si of iniiici ils on 
tiibiil linds which hid hpon nssigncd to iiidiMdiial Tiidiiiis foi 
piiinte ill cup met, since Llio uidnidual octnpiiUs had neui lK>pn 
gianted anr special inineial lights hv the tiilie 
In TaiaiKc v 0 >ai/,'^ it was held that no act of tlu iKcupant 
of assigned tiihil land could teiminate tlie coiitiol dull i\pi 


” Chapter 10, see t 

n Minio Sol I D , October 21, IPSS “If no ilefinilo ISDil isfcign 
mints ut nude it le posMbh that indiTidunl mtiiibeiB i>i\ issirt 
ounpnnei lights in tribal liinil based npem tong loutinneil uMw< On 
tUi povvei of the tiibi ovei Indiildml iigbts of ocuipmev In tilbal 
innd set Cluptoi T 

I Bee loi eisniple Ail VI of the Ireitr of Siplimlxi 2i IS">7, with 
the Pawnee Indians ll Btat 729 which pioTlded In pail 


if they think piopi i to do ■ 


L\ iHi nil 11(1 1 in 


Instance to be sold or illsposid of to peisoiie 

tbemaelios of the Fownee tube 

And see Ait IV of the Tieat} of Mnn h 6 tSfifi with the Oimili i Indians 
14 Btat 661 constiUGd In United Sme'< \ OJia\i, 24B U S 99 (1917) 

On tho deielopmeflt of indivlrtnnl iiUoiment see Chaptoi 11 
’ See foi example Tie ity of Jannaiy 24, 1826, with the CitcK Nation 
of Indians 7 Btat 286, Treaty of Angust 8 1831 with the Bbiwnces 
henetae and Wyandots 7 Btat 960, Tiiaty of May 20 1842 wHh the 
beneca Nation of Indians 7 Btat 086 Tieaty of Tnne 0 and 17 1846, 
with the 1 iiious Bands ol Pottawnutomli Chpipew i anil Otliwa In 
ilians 9 Btat 808 Ttealv of Inguat 6 1848, wrlth the Cheiokec Nation, 
9 Btat 871 , Treaty of October 18, 3 846, with the Menomonee Tilbe of 
Indians, 9 Stnt 902 Ticaty of itbruaiy 0 1800, with the bloddirldge 
and Mnnsee Tilhes of Indians ll Slat 669, Tieaty of Jnnt 9, 1808, 
vylth the Walla W ilia Cayuse, and Uniatilla Tubes and Bandi of In 
dians 12 Stdt 949 Tieaty of June 9 1896, with the Valianii 12 Mit 
001 


tispd tn flip chiefs nt the tube moi the use uul disiiositiim ol 
the Idiiil 

111 Ipiiliiutiuii ot PmiPi,”" It was held th.it thu Tim.iwaiiil.i 
Naliim ol ,S(n«a Iiidiiiis h.ul the light to ilisixisi ol miiu'i ils 
mi the tubal allotmeiil, of its munlieis ,md th it the iiidnirtu.il 
alloltpe li.iil no lahd tliim loi rt.imigis 

The natuic ot the lights conteiiPd h\ in Iiirtian tube upon its 
nicniliPis with lespuct to l.iurt oicup.inti rtepiuds upon the laiv', 
lustonis and igiepmoiits of thi tiibo In flip tasp of United 
SlfiUi \ Ukau,’^ the Rupipiiip Couit held tb.if the ni.ikuig of 
iissiguinpiils ol Liiirt of thp Omaha tube to iiirtniduil membcis 
did not pietlude a Ulpi leiup.ition of siuh assignments when 
flip tube decided that the lesen.ition should be .illottcd, e\pu 
though the luiginiil isslgnmuits weie made puisuant to i sppciflc 
tip.ili pimision, WPiP ippioiul by the Conunissioiiei ot Indi in 
Allans and gniiHiiteed thi jiosspssoiv light of llii assignee The 
couil pc! V.1II Di'iaiilei, / eh ii iitei i/trt lUesp ,iuaii„puienls 

* < * leiung the United States ind the tiilie iipp 

to l.ikp snih iiieasuiis toi th( ultiuntp and ppimanent 
disposii ol the Innds niclndiug the tea, as might bPcoine 
(sse'iitial Ol appiopnile in mpw ol changing conthlions 
the welt lie of llio fneh ins and the public lutoiosts (P 
100 ) 

llde I titig to tho lights ot .in oconp.int of Imds of the ChMokoe 
Nifmii the couil iii The OlKiolri Tnat Fundi, CtocInicA 

He hill a light to use piuels ot the lauds thus hedd hv 
the Nation, subject to siiPh lules as its goM.uiing authoi- 
ily might piesciibo, but that light neithci piesenled noi 
qiuilitiiHl the legil powei ot that authoiity to code Hip 
liuids and tho title of the Nation to tho United Rtites 

The I ight of the ocrup.uit has been likened to that of i In ensoe 
O' tenant at will But, in older to assuie the oeouimut ot luid 
some seiniJty in his iwssossion, tubal liw mil custom mnj 
iccogniae lus light of possession to the e\tpnt that the light of 
occupanpt nini not bp loiokcd at the meio capuco of tiihiil 
oinei ds 

'Pypicnl of the laws ot the Fiie Cmliyed Tulips with icsiicct 
to occupancy lights was the Cieek Ut ot 3889 hv which the 
Cieok Nation confeiied on e,iph piticen of the nation who wis 
the head of i familj and engaged in gi uing livestock the light 
to Pill lose toi that iiuniosp one squaio mile of imblic elom.iin w itb 
out iwvlng comiiensation Pioiisioii was maele foi cstahhshing, 
uudei cpitmn conditions, moic pytensivc pastuies ueai the fion 
tieis to piotecl the occupants against the Influx: ot stock fiom 
adj itenl teiiitoiies ” Vaiious laws ot the F\yo OiMlized Tubes 
inovided toi the sale oi lease of these lights in tubal lands to 
othei meniheis of the tube” Undii these- Iiwb, the lights ot 
the giautoi and the gi intee oi the lessoi and le&seu wcie pio- 
Iccted in tiibil and teiiitoual com Is It the lessee lefused to 
sniieiidci possession .ittci the cxpiiatioii of his tcim, the lessoi 
could inamtnln an action of ejectment in fedeial couits” Ad- 
yeise poasession could lun agnmst an occupant The occupant 
could maiiitam an action of foicible eiitiy and detaiiiPi ag.imst 


">297 N 1 Bapp 194 (1029) 

“248 U S 89 (1017) 

"117 U 8 288, 908 (1888) 

“bee Turner y Pntftdl JBtatei, 248 TJ 8 904 (1919) Ail X of the 
Coiapiiid Laws of the Cheiokee Nation (1892) limited each mtlieii of 
the nation to 50 acres of land foi glaring purposes, nttnehed to his 
faim 

“N fr Compiled Laws of Cherokee Nation (1802), Ait tttt tt gee 
708 

"eoodtnff y Watkiw, B Ind T 078 82 S W 018 (1904), rov’d on 
othei grounds, 142 Fed 112 (C C A 8, 1900) (Chickaaaw) 
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1 tusiwsH'i “ Wih/Oiis \ McDounal,' rtesciibts the n.itiiie of 
tlic iiitoicvt hold 1)^ 111 occnimit of Cicok lands, as rolio^\s 

Fiom the timo tliov took up then lesirttnu* west of the 
Mississippi, the Constitutions of the Fne Nitions pio 
Mdid that their land should remain ‘common piopoily, 
hut the impioveinents made thcuon, and in the possession 
of the (iti/ens of the nation, aie the eiclusne aiid in 
delc.isihU piopeity of the citi/ens leapeclnelT who made, 
or inai nghlfnlh bt in possession of them ' The teim 
“luipi 01 eiiients, ’ as lit i e use d, meant not onli lit Itei nients, 
hilt 01(1111 tin V ('III )iiit ( \atioii \ /OH/HoyttiAf , li'i U S 
196 JtO, * *■ ' ITiese ‘impioieinents” passed fiom 

f itlipi to son ind ucif the snblect of sale, with the single 
lestiKtion Ihit they should not be sold to the United 
States, indiildu.il st.ites, or to indiMdinl cilieens theieof 
As (he fnicgoniK cises iiidit ite thi tedenl coiiits have giaeii 
foil weiaht to the ai i nigemeiits in ide hv the a nions tubes with 
lesiittl (o llu iiidiMdnal oif np ima iiRlits of tiihal meniheis 
C'origitss his nptaktlh (*uen letoMulion to siuh occupinta 
lights, as, foi csiniiih In pioMding that tompensalitm bo made 
diiectli to (Ktiuiants ol tiilnl land foi dsniage done ox piopcita 
taken in i iilioad Imilcling at loss such liiid” Tlieie liaae been 
oeeasions, honeaet when I’onfenss has fUt compelled tti modify 
these tilbal siiangiinouts hv fedt i il legislation The Five 
Ciailuid Tiihis lu .a rase lu point 
The following statemt ut ot tonditions in the liiids ol the Five 
Uiaili/ed Tiiliis is toiind in the Iloiwil ha the Sinate Cominittee 
on the Fiat' Cuiliml TuIks, Maa 1891 

1 Itav eiitoipiisiiig citi/eiis of the tiilio tiujuenlly not 
Indi ms by lilood but by iiiteim image, bxae in lict be 
tome the piaeticil oavutis ot the best and gievtesl pait 
ot thise luids avliilo the title still lemaiiis in the tube — 
(heoietn ilia im .ill, act in fact the gieat body of the tube 
denaes no nioio bene lit fiom then title thin the ueighbois 
HI Kiiisas, \ikiiisis Ol Missouii * * 

These eondilions woie eitod in justlflcation ol tougi essioiial 
acts piuaiding toi the ledistiihntion of oeciuiaiiey lights and 
ultinitili'lv ioi the allotment of lands of the Five Oiviliaod 
Ti ibes 

Uiidci the A(t ot Tune 18, IW," the pioblem of individuil 
lights ill tiihil land nssnmos a new rmpoitanceby lea&on of the 
pioaisioii piolnbiting fultne allotments in soaeialty* 

On niiallotled leseiaatioiis, tiibnl conslitations otten pio 
aide foi a single foun of assignment, undei which eaeh he.id of 
a family is entitled to seeuie the occupancy of a tiact of stand 
lid Ullage nndoi a tenuie dependent upon use” 

On allotted leseiaations the land pioblem is moie lompli 
eated, and two tapes of assignment nie common, “standaid" 
assignments and ‘exchange”* assignments Standaid assign 


Hunt V TTitils, “I Ind T 27B, 14 S W SIS (1900) (Chaiokae) 

"170 Fid '32<J, BS'-U4 (t I X S ISO*)), app diam 221 U S 5bt 
(1912) 

“ fete, foi exaniple ret 1 o£ the Ut of Maich 2 1800, 80 Stat 090, 
901, Biacndid ha the Ut ol Febmoiy 28 1902, 92 Stat 10 26 T7 SC 
tlX And see aits citid in f hapten 16, fn 14 

■Sen Hept No 177 l^d long 2d seas (1894), ctttd in Stepium y 
OhetoKte Vo/ ion 174 U H 411 ( Id'll) and Hecbman v Vniied SMet, 
224 TJ S 411, 4J4 (1012) 

"For a fuithei htilemtut of tonditiuus, see Woodieaid y df Qiaf 
remifd 218 tr B 284 (1916) 

“ See Chapter 28 

• Secs 1 to 10 48 Slit 084 26 U S C 461-479 

“ Op Sol I D M 27770, May 22, 1016 

*< B! g , Constitution and Bylaws of Papsgo Tribe AiU approved 
lanuara 6 1087 Ait 8, see 9 ConbhtntiOn and Bylawe of Pyiamid 
I*ke Palutt Tilbt, Npv approaed Tanuaiy 16 1986, Art 7, goe 4 

* E f, , Constitution and Bylaws of Chej enne River Slonx, S D , ap 
proacd Decembci 27 1046 Ait 8 see 4 

Constitution and Bylaws of Lower Rlonx Communitr Ulnn ip 
pioved Tune 11, 19Bb Ail 0, aect 1, 6 


iiiiiil iieiisinilh made to l.indli ss Indi Ills Ol to liieli ms liaa mg 
1 lissci amount ot land than the standaid .iiieige hxed ha the 
tube, iiid no eeneiillv made foi the imipose ot csiahlisliiiig 
hoims The liibil loiistitntion md the .issignniont foim gen 
eiallv pioaiek that n stantlaid assigiimiiit shall bt c inteled if 
the laud is not be iitflci ilia ntili/ed by the assignee toi i spt t iflesl 
ppiiod of tune Hxihaiige nssignmiiils may lie uncle to Indi ms 
v\lio liaae an inteiest in soaii ilty m some 1 nul in toiisidi'iation 
ot Uipii sniiendeiing such inteiest Exchange nssiguiiients gen 
ciulla nil hide inoie exlensiat lights of Ic isi and ti msipi than 
lie pioaided in connection with stanclaid .issignnunts, and in 
this it'speit appioach mine nenily to the ehaiaolei of allot 
lucnts The chief rc‘speets in wliiili exchiingi issigimients diffc'i 
tiom illotinents aie (1) luiul nuclei siuh isslgiuiient c iimot lu 
alienitcd (apiit fioni e*xcliaiiges ot I nul ol eqii il laliie) dm mg 
the hie of Ihe assigiiL'e exc ept to the lulu aahc'iens illottecl liiid 
mia Ik tiaiistmed, upon llie icniioa il ot lestiic lions oi the is- 
suance of a lee iiatent by the Sicu'taiv ol the rntenoi, to ana 
India idiial Indian oi iion-Indian (2) kind undei in exc binge 
nssigiuncnt is not inhwitalile m the strict sense ol the teini, it, 
is allotted 1 iiid, but is suhit'ct to iiassigumcnt to qualified mem 
lids of the tube eleslMUtwl Iia the oiigmal assigiun?, pioaideel 
llu 1 111(1 is iieithc'i subdiaided into poitions too mninle foi eco 
noiiiic use 1101 M assigned to pel sons holeliiig iiioie thin .i desig- 
nated 111 ixiiiiiiiu aiicage ot liibal land ( il land niidei au ex 
(lunge issi>,iimeut is tub it land and is subiecl to all thi pio- 
leclions which the 1 iw Ihiows aliout tiibil land 
The iifclits to iiiipioaeniuits pi ucil by mcliaidiid Imliiiis on 
tile land iic nnilei ui iiii conslitiitioiis, ilistiiignished liom the 
issigiiLcI light ot tisi'i ill the laud itself, <ind tii nude tiaiis- 
til ihli ha (leaisi, lease oi opei itioii ot law In ceil iiii nieinhcug 
ot the tube upon apiiioaiil by (lie tiilie'* 

TI has bieii adnunisli iliaela hi*ld that a tiiliil giant of cirin- 
paiica uglits to its luembeis does not iiecessaiila inaolve the eem- 
\(>a nice ot am nih/cst in tubal land, since (lie oceup.mt may 
bold a position sunllai to that of .i hiensc'e"' 

On Ihe otlici hind, it hislM*en In Id that an individual memlKr 
of 111 IiKliaii I’uelilo has such an ucciipciiuy inteiest as will, 
nuclei (he Taaloi (3i i/ii)g Set," jiistita i pieteienc e m the awaid 
of gia/ing lights on the puhhe cloniain* 

At this stage ui the cleaelopiiieiit ot the lotnis ol assigumeiil it 
IS impoildiit to la Old oaoi geiiei ili/atioiis on tin natiiie of the 
legitl lights thus eitalC'd Possibly a suggestiac' niiilog;a to llu 
iimmliti soeciip«miv light iii tiibil land is the light of i membii 
ot a uieinlK'i ship coipoiiition to leside in iii allocated tiaet of 
the society’s estate 

B IMPROVEMENTS 

With lefeieiiee to impiovemeuts iiliieed upon the lend, an 
occupant may icqulie a veslecl light, subieot to the hmitiitions 
of tub il inlet, and customs It has been said that the indl 
aldiwl has a aested iiglit In sueb Impioaemcntb, evem as against 
the tube because they aie his own piopeity, tlicy aie not the 


"El Umstitulioii ind BiIhwh of Fuit Belknap lommuuitv Mont 
iippioved llccembei 13, 1946, Alt V, eeca 6, 7, 8 
"Hcnin &ol I D Oelobci 21, 1948 (Palm Bpimgs) , Memo kol I I) 
Apiil 14 1949 (Piicbli) of Santa Clara) 

« Vet of June 28, 1944 48 Slat 1209, as amcnti d June 26, 1916 40 
Silt 1970 and Tuly 11, 1019 (Pub, No 171— 7falh Cong, iBt sees) 
" Eligibility of Iiidlang and Indian Pueblos foi Qia^ng I’livUegis 
multi Ibc laaloi (hi/iiii, Vet ID I D 79 (19,7) sit ilsti KIgbIs ol 
Pueblos Hid Membets ot Putblo Tillies uudei (bt 1'aylor Oin/mg Vei 
101 D 908 (1918) 

Joo (,!>(> Cboptei 7, sec 8 
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lii()))(it\ lit Ur tillu 111(1 his ii>,lit til flum is iml rtiniM’d .is iii 
iiitPKst in tiili il iMoiieiti 

ItimpNOi thp ()LCU]i<mts iij>ht nl «si> md rtisiMismoii ul tin 
impiOMiiients is nn.ilifitd liv the f,«t tint Ik iIim s not o»ii tin 
liiid .iiirt Hut tlK tube, 111 Kt uilinjt him tho iiubt ot (i((uii<iii(t 
iiu\ iiiiposi IS (iiiiditiiins Kit.mi turns iffiitiin, iiii)ii(>Miiuiits 
In I'lfiil tiili.il Iciws .iiid uistiims uiiusuit (oiiditioiis uiioii tin* 
Ki lilt of liidiMdii.ll ( 1 ( 11111 . 111(1 nphls to iihidi Iho iiidiMau.il 
is dPI'llKKl til UIIISI'IK 1111(111 lUIMMIIt, Sluh lights'" 

llu I Ills ol 1111111 liiht's (oiiliiii 111(11 isioiis i( i,.iidiiii, liK 
]il i(iiit> (il im|ii (IK MU Ills uimii tiiliiil 1 111(1 111 .111 oitiip ml hni 
(i.iuiph, IliL Uiivs (li lilt Cluiokii* N ition (oiiipilUd llu ouii 
p.iiit to pi Kt .it bust li'ill iioith (it iiiiiiiuitimnils npon tin' 1 iiid 
lit' otuiiiipd iiithiii (> iiionths ol loi.ttinu Hit leou oi ( 1st' tin land 
K'ltiltMl In Hio iiilion "" ^,lllOlls liib,il (uiistitntiuns piiniit thu 
iKildi'i (il .III issiRiiiut lit of 1 md fi 1)111 llu ti ibe to ni.iki' inipiou' 
iiK'iits on tlK 1 md md illoti hiiii to ilispov' ol Hum l)i mil oi 
111 othti mt'Hiods, niidpi siph iiilos iiicl ii'Kiilatioiis is tin 
liih.il toiincil mil diitd TI is ,ilso ffeiiei iHi ptoiidud Hiil 
licimaneiit inipioieineuts m ii not be letnoied titim th< luid 
wiHiont the toiisoiit ot (ht Hiliil tomiiil*" 

The (limi of the iiidiiidiuil Iiidi in to till' iiiipioiouii ills li( 
has pl.ucd iiiitm tiilinl land has hten tiKiui'iitli it(OKiii<'Pd In 
(■’oiijsiess Allotnieiil arts tteiiei illi pioiided that the Iiiiliiii 
iilio held tell nil lands as in (Kcuiiant and hid in.ide impime 
ineiits tbeieon h.id piioi iighi nt seletting these 1 iiids is his 
illotiueut" Tlie iHHOtitil i line ot this was that he tould, it 
lie wished, letain i taioiahh loc.itlon aiid saie himself the 
e\peube of luovuig nud nuking impioioments elsewhcie’" 
Vaiious statutes leeogmze the ught of the individual who haa 
ortmpled oi plated unpiovemeuts upon tubal land lo the i ilnt of 

’in tVfetno Sol I D Octobei .11, lISS (Palm Springs) (The bibo diiia 
not nirn the liupioK monts pitted tin tiibil land by m undti dliti 
tion of uiriivldnal niembi'is of the trihr White the oicupant Iti'«tM 
with appioTnl of the tube and the Dtpartinent of the Intinni tlu Imd 
md impioKmeuta ‘ there should be i defluilt provision aa to the dnisiim 
lit Kiituls bilMnn the IndivlduU ss the owni i of impioTemints lud (he 
tillii IS th( on nor of the land” Of Memo Sol I O, Octobei iO lOdT 
(Ft Belhnep) 

“ bee Chaptei 7 sec 8 

Cl bee Chapter H se(ui 0 and IflB 

xiiCnmoIlpd lb')2 \rt III 

""P (j Constitution and Bslinss of the Oglala Shiux of Pint Bidm 
RcHCivntion nppiimd Tinuaiy 11 1016 lit ID sec 0 , Conhtitntlon and 
Bylaws of tht Coloiado Pine liidlma appitned Angnat 11 1937 itt 8 
S(V 0, Vil 1 bet 2 of tht Oheiohee Constitution (1892) pioiidcd 
that iinpioiementB mipbt he made b> the indiyidual otenpont and ricog 
nmed bis vrated lights therein The Inipi OTemente weie inbcntabk and 
eutqect to gale tht only leatriction being that they weie not to he sold 
to the United States, to any of the states oi to any citiien of the s'atc 

The pin pose of this reetilction was to ktep tribal membeia in posseselan 

Roe CJirrolit Timt Piintti 117 U 8 288 105 (1888) , Shiilthu i Jlfo 
Douvat 170 led 120 IHJ (C C A 8, 1000) ipp dism 225 V b 161 
(10121 

Improvemenls and InOIoanies on lands held in occnpmi? made m 
hirtbeiance of ogilcnltuio and graxlng pnipoeoe hr memheig of the Fire 
Clviliyid Tilbea weie pernutted to paas bj quitclaim deed or hill of sale 
liom one mtmbei to -uiothei See United States v Rea Read Jfill it 
Blcialot Oil 171 Fed 101 604 (C C H D Oltla 1000) 

That all allotments • * * shall be selected * • • in •■iich 

maunei as to embiace the impioremente of tht Indmns making the sclec 
tion,' is the piorlslon found in see 2 of the Ghmeiol Allotment Vet of 
Febrnaiy 8, 1887, 24 Stnt 388, 26 U b C secs 881, 132 311 334, 148, 
140 181, 8)0, 341, 342, and sec 0 of the Act of Uaich 3, 1880 26 Slat 
888 (Siouz) 

All 1 of the Agitement of June 6, 1000, 31 Stal 672 betwitn the 
bhoshones and the United States proyided that the Indians who had 
taken possession at lands nndei a pilor agieement (Act of Fsbinniy 21 
1881, 26 Stat 087) and weie oconpylng them as tiibol lands and had 
made improvements theioon had a piefeience in seleirtmg such lands as 
(ontalned the impiorements foi then allotments See Bfteem v Unttid 
atates, 273 Ted 8S (C C A 0, 1021), and see Ait 8 of the Agieement 
with the Crow Indl ms latifled AmU 27 1104 c 1124 11 Riot 112 


tlK'si iiniji (lit mints iihcii Hiei h.iic liocu taken Horn him oi 
(listiojed 


C GRAZING AND FISHING RIGHTS’* 

Eicn III Hu .ihsiiitt til luilunl.ii assignments ot indiiidual 
Halts III iiigt mints limiting the use ot tubal liiids aio tii 
(liu'iitli iiiiiiosul ciHiti III luh<il 111 hi tedci.il auHuiilties, for 
Hu iiuiiHisi lit di'linmg .ind iiidtctliiiR the lights of all the uicin 
biisotHu liiht lilt liidins thost ut niiboiu’"' Tins toiiHol has 
Iwen cxemstd most iiotiibli In pieieiil evploilation of tiih.il 
gia/iiig liiids hi 1 small nuniliei nf stiuk owueis iiid to piotccl 
thowiiiK'imt liti ol the tiilu igiinst the damages lusultiug tioni 
seiitms oieisicKkinp nl Ihe i.inge and soil iiosiou’” 

111 tht t isi nt LniUd ataics i Jiamuin the enmt consideied 
logiil itioiis iiioiiinlgiited by the ( 'niimiissionei ot Indian Alfans 
goKiiuiu gi i/iiig nil till' Shnshniu Iiidi in liihil I mils Tht 
leMiIituiiisiiioudcd senenlli loi Hit tier giayuighy euli tamily 
of 1 liiiiilid nuiiihei nl stock, whieh wtie to Ik hiaiided Indians 
iieie .illiiiud to gi i/e c iltle in excess ot (Ins iiumboi b> seeming 
a iiPiniit ,ind p Hing a small tie Tlie eoml held that an Indian 
who glazed e ittle ill uolatton ot those legulations was guilty ol 
titsp.iss and eiijiiined bun finm so using the tubal lands”® 

III Hie else ot T'nitKl Htati\ i Beqa,”* and lelited cases, the 
(ouit had lietoie il the pnivei of the Deiuxtmeiil of the Inteiioi 
to iiiikt gi<iziiig K'gnlations on Nii.ijo tubal lands”' Consent 


Vet ol I'lbiuan 13 !H7l lb St it 410 (MenomoiKL) , Vet ot Mil 1 
1872, 17 Stit 86 (Kmsas), Aet ol Febiuoii 10 1871, 18 Slat 330 
(Seneca) , Act of May 15 1882, 23 K i( 63 (Miiml) , Vet ot FVibinan 
20. 1815, 28 btal 677 (Ute) Act ol Match 2 1107 34 Stat 1220 
(Cheioku) Vet ot June 3 1121, 13 8tut 357 (Bid hike) Act of 
Jammu 21 1021, 4) blit 7‘)1 (Iiidiniis m New Mexico oi Culifoinla) 
lot This bietion dtnlH unis with lights m tilbal piotieitv On lights 
pcitaimiig to adlitenl piiWit lands, undei tlu liijloi (4i i/iiig Act stt 
Ins 18 and 01, tupia 

ii»Tilbal coustilutifliis SOUK (inns piniidi that in issiniig gi i/nig pti 
mils Ol Ir iblng tub il lauds pii ti ipiieiui shall hi glitn to Indian coopein 
tilt associations and to individual mimheis of thr tube bre c <f 
(’onstltulion of the Chtienno Kiipi Sioux Ti 11k Roulh Dakota Ait VIII 
set 3 

ui'rht puiposts ul tlu giiKinl gia/iiig tegul itioiis issued In ihi Spc 
ittai) ot the Tnteiloi is set loith ii follows 


(a) Tht pit sei ration * ' • of tho foiest the foiage the 
land lud the watei rtsomets * * • ^na the building up ot 
Ihest itsouices vheie they hut deteiioialid (b) Tim ntuivi 
tion of tbpH- leMiutees foi tbt purpose of giving the Indians an 
oppoitiinitv to oaiii a living thiougb Ibe gia/liig of then own 
livestock (o) The giantlng of gi uong privilogea on suiplns 
langp lands * ' m a manner which will yield the highest 

ictiiin consislent iilth ncdimmishod future u«' (d) The pio 

teetion nl the intiiests ot the Indmns liom the encioachment 
of unduly iggressivo and anti social indlndnalt, 25 C F R 71 I 


1“ ID C Wyo 1028, nnieported) D J PHe No 00-2-8-24 
'“In the ease of Viiitnl Btatie i kitnen, nnreported (D C B D 
Wibh 1026), a memboi ol the kaklma tube was adludged guilty ot 
trespissing on liibal lands when he glased sheep upon the tribal reeci- 
lation without seeuilng a peimlt fiom tho Secietarv of the Intenoi, in 
aecoidance with rehnlations piomulkated bv the Becietacy See ilso 
United atate'< v Otnevj nmepoited (D C B I) Wash 1110), holding 
that tho Serietary ot the Inteiioi bus the authoiity to lequlre an Indian 
usei of tubal gia/ing lands to flist seenre i peimll and to lequiie him 
to pay i lee toi cattle glared in excess of the nnmhei picsouhtd is 
‘fite’ undti Dcpailment of tlie Intuior leguhitions 
«* (D C Ana 1010 nmepoited) D J Bile No 00-2-8-24-S 


s piomnigatod, June 2, 1137, these legnUtlous piomded, m pait 
1 The Commisalonei of Indian Affairs shall establish land 
1 distiiets within the Navajo and IIopl Indian Itesei- 


p for 


ident shall keep accuiale recordb of owneibhlp 

each dls 


3 The — . 
of oil livestock 

4 The Bupeiintendcnt shall ipdaee the Uveal ock 
trlet to thi curving capacity of the range 

5 The Snpeiintsndent is anthonaed to nsaesb and collect ties 
pass lees and, with Ihe consent ol the tubal council of the Navalo 
Indians he may also assess and collect giaMag lees npon all stock 


*■ nnruboi and upon all n 
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ot till N,i\ ijo lube lo tilt, hdoitil gi.lyiiig lognLitiuus Iwd beoii 
fluh ubtiiiiicd Tilt- (oiiit held tb.il uudei thebe legiil itiiin'. the 
Stcictiii oi the Inteiim tould lequiie the ii-motcil of heiisps 
tiom the itseiiHtioii in eTcebS ot (he numbei peiimttnd, and in 
its (letue (he tomt comiielled the indnidn.il block owneis to 
lomou then c\tess btotk In addition, the conit disposed ol 
questions thit niiebi t.ansc fntiiie litig.ition In intludmu a de 
(1 niton judanipiit to tbi following effect 

' ♦ ' (be Hitiil.in of the Inteiioi of till Ilmti'd State-. 

IS listed nith tin powei iii,bt and anthoiitv lo iiiuiiinl 
gate lilies iiiel i i-gnI,itions ten the inotiHliim ot the tiibil 
l.indb eit (be- ^ iiajo Re-se-n itiein nitliin the M itp uf An 
/ein 1 end tei fhi etlert anel es.teiH netts-'an to pieiciit 
M ibte caused In eneigiazing .ind loiiieitnl iintaii eii nn 
le-.iseni ible- iiioiiopeili/ if ion ot (iihal i iiigi- In in(h\idn.ils 
and to iiMnielc In inle-s ind legiil ilieins i maxinmiu < am 
iiiR e iiiiiiti ot siub distill ts .IS in i\ be fixed ind dt-lei 
mined In -..iid inles and legulihons 

A siiinlii iiioblcni has .niseii in conneitioii with the le-guli 
tion of indiMclu il flsbing lights in tubal n.iteis In the lase of 
Mason V Se/iiis,'*" (he couit consideied the powei ot tlio St-iie 
tan of the Inteiioi to piomulgnti i egul.itioiis with iisiiect to 
the use by tubal Indi.ins of nnteis m the Quin.iiolt Heseii itlon 
which h.id been lesened foi the exilusne- use of the Indiuis In 
the Ticatt ot Tnh I, 1865 ind Jammv 26, 18%, with the 
Qiiinaielts ind Qiiil leb utes *" The schoine ol legiiki twins in 
question Ins been inoinnlR ited In tin Depulineiii ot the In 
tei 101 , without tub.il consent Uiidei thi-si logiilitions leit un 
membeis of the tube woio guiuted exiluslit fishing lights it 
t.iioied loc itions upon p.iMnont of pieseiilad fies, .iiid othei 
nienilms weie ivludod thiiilium The eouit held Ih it llioso 
icgulntions wwe iinalld The elieisieni in Ifctsoii v Scons is 
distlnguishalde lioin the gia/iug cases discussed ibene in two 
lespects fust, ceitain nidiMdii.il meiulieis ot the tube weii 
cntiieli e\(liidi>d fioin the light lo hsli in tubal wilcts, iii 
ifatOH \ tianit, while in the gi.i/nig cases no ineniliei ot the tube 
was eutiiidv depiiied of gia/ing lights on tub.il liiid, seioiidlT, 
tubal aulhoutv foi the legulations in question was licking In 
Mnfoii V Sami .md picbcnt in the S<(ia case (Wbetbei it was 
piesont in the othoi glazing cases is not clcai ) 

D RIGHTS IN TRIBAL TIMBER 

Whcie .1 tiilii- iwssesses piopoitv lights in tunbei, the question 
iiises What light Inis a membei ot the tube to cut and to use oi 
sell tubal timber’ 

By the genoial Act ot Febiuaiy 16, 1889,*" ten example, the 
Piesident of the United States wub authoiized to peimit, at his 
discietion and iindei such leguhitions is he might pxesiiibe, 
Indians hung on leseiiations oi allotments, the fee to which w.i*> 
in the United States, to cut lemoie, sell oi oUieiwise dispose of 
dead timbei, standing oi laUeu, on such landu Puisnaul to this 
statute, peimission w.is gnen to Indians of the Cbipiiewa icsei 
lation ill Minneboti to cut tiiUal timhei, subject to ciitaiu 
legulations As discussed in the case of Pnio Birmi Loi/yinv Co 
V United Statea,'^ the legulations peimitted "desmving Indians, 
who had no othei means of buppoit, to cut foi a single season a 
limited quantity of dead and dowm tunbei ♦ * *, and to use 
the piooeeds foi then snpimit m exact pioiioitiou to the bcale 


«• 6 ff 2fl 206 (D C W D Wash 192B) 

w]2 Stat on 

C 172, 20 Stat 678, 20 U S C 106 On the right of Ina^an^ 
under aepartmintal legulations, to cut and sell trlbu umber, see let 
of Maicb SI, 1882, 22 Stat 30, entitled 


of the Interior to the Indian agent at Qieen Bay Agency In the 

o*.,.. w. ._ 4.., legalise the acte done and permitted 

int thmet- 


188 U S 270 286-286 (19021 


111 logs liinktd 111 each piiiinUd Hut tin pel iiiit ot llii guiss 
piiHCi-ds ..liimld so to Illi ..tinnii.iM in pool tlilld ot the llibi 
“ Tlie t.iils in (he Piii< Itno Lni/iimi/ Co i.ise dis 
ilo-.i-cl (hat thi Comiinssionii ot Incliin All.iiis h ul appioMil 
conti ills httwiin seMi.il Indi.ins ind a logging iiinipini tol 
(he cntting ot a leitaiii .luioiinl ol de id tinila i In i(s duiMoii 
Ihe loiiit held Ihit bolli (lu Tiidi ins ,iiid tlu logging (oinii,ini 
weic tii'pissiis ,ind wiic li.iliU to the (tiiilid Stales toi Hu 
laliw- ol the tiiiilicl iiit in i'\i ess of the iinoinil s|,iti(l m (he 
Luntiac t “ 

Othei Ills lelitiiig lo specilii (ulus pun idtd Hut UietiiiilMi 
on lubil liiids w IS to he cut ind sold nndei tiihuH suikimsioii 
iiid Hit- pioceeds theieot weie eilhei lo be spent ioi tlu beiwhl 
ol (111 lube Ol disliilniltd pei iipiti** 

The geiioi.il Vitcit Jnne26 191(1 coiit iins nitlioiiti tin tin 
sill of iiiilnii Iniiig iiud di-,id .iiicl down tiinlU'-i lumi the 
nn Hint led lands of un u-senation, ivcpl (be Os,iges Hu- Fiie 
(’iilli/id Tillies, and the lescnations of Miiiuisot.i and 
I\ istoiisin 

I’uisuant lo tlu toiegoiug ids the Dopaitiiuiil of ilic Inti-iioi 
has issiuhI geiutal finest i egnhitions ' ' Insofai as those nets 
and legiil itions dc il with the lights of (he tiibi hi tub.il hnihei 
thei aie elsewheie consideied ‘ Tin- light of the iudivldiiil In 
di.iii to cut tiilial tunbei is coiiud bi sc-ctiiiii 20 ot the luiiciit 
iigul Hions winch iiipeiis is section bl 27 ot Title 2') ot Ibe Code 
ot Fi-dei il Kc-gnI Hions 

Section (>127 esliblislus n iH-iniit sisleni wlienln i«'um|s ip 
pioMil In dull uitboii/id u-piisint.itnis of tin tube aio ii 
quiiid loi Hie cuHing ot timbei In iiiduidii.il Indians on tiibil 
linds As St ilc-d ui tlie legnlitiun, the svstini w is ihiisid to 
meet the needs oi “Indians and othei pc-isons tin liiuitt-d qimii 
titles ot timhoi ioi domestic igi iiultni il, and glaring piiiiiosi s ’’ 
Iiuhudual Indi.inswho need limbci ten iieisciu.il use iiiai iiiiiM 
ptiimts wilhoiil tUe painient of stumiwgi- thaigu, but the lices 
&o cut aiu to be clisignated b\ i tiiiest offlcei m ntboi agenii 
iinploiee The ni.i\linum i Hue ot the stuinp,ige which jnj> he 
Unis cut hv one piison in am one yen is not to exceed $1011 
Should the iiidiiidnal lequiie nioio timbei foi Ins needs, he nia\ 
pnicliasc Ihe suiplns 1ub.il timlK'i oi (inibc-i othciwise iiithoi 
izcsl toi Sill (01 m The Indian is giien tlu- iiu-fc-iinu- of 
Inning slump igi not ixii-i-diiig $5,000 in laliu- in open m,iiki-l 
without li.nuig to bid (heiefoi, pioiidud the lube loiisi-uls to 
the sale (61 17) 


lOJild 

>>ioi i lilet lit leliitlug tu lights of indlviauxl (bippewaa lu lilbil 
(imbu, ire the Vpl of June 27 1902 12 Btat 40(1 
“»/’ (/ Aitiit Juni 12, 1S90, i 4IK 2b Stat I4li (Menomonee) fllf. 
tuinel m riiitid fifcifti ra ul liismi \ IVeaH b I- Jd b94 lApp D C 
1921) inel •'iipplf-mcnteCl by 1bi Act of Time 29, l9C)b c 1118 14 Hint 
747, Ut ol Deecmbti 21 1004 L 22 1, Stat 09-5 (laklmn) Set Of 
lpi]124 1«H)4, 31 But 102 (Platbpifll Cf set 4 ot the \it of Mnteh 
1 1921 41 Slit 1106 (Foil Bilkuip), width nfflims the light ot the 
IndlTldunl Indian to eat tinilui on tubal land Mhe tiiiegolng -itatute 
also pioslde"! that the bend of a famllj maj take iohI fiom unleiseel 
tribal lands foi domestic use (sec 6) 

geo 807 sec 7, 26 U S C 407 Ihe dispoallion of tlnihpi 
belonging (o the Fne CIvlllzeel TilbcH lb goveined by the Xet of June 28 
1808 30 but 406 Act ot Tann-uy 21, 1008 32 Sint 774 , Vcl ol April 
20 1900 84 Stat 187 , Act ot August 2 1, 1912, 37 Stnt 497 Timbei 
on resoivation lands in Hlunssola and Wisconsin may be sold in ac 
coidance with the piovisions uf the Acta of Febiuaiy lb 1889, 20 Stnt 
678, 20 U S C 106, the Act of Maxcb 28, 1008, 80 Btat 61 (Menominee) 
and the Act of May 18, 191b, 30 Slat 123 137 (Red Lake) 

1 136 C V R 61 1-61 20 Offleo of Indian Affolis Dop-irlmant of the 
Inteilor Oenccal Foiebt Regulationa, appioved Apiil 28 1936 It la pro 
Tided (bat the regnlations may be snpeiseded by special instructions to 
paiticnlai reseiTatlona oi by proTislons of tilbil constltutlcma, bylaws, 
or charters, oi any authoiized tribal action of the tribes theieundei 
26 C F R 61 6 
“ Bee Chaptei 16 hcos 16 18 
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1UI\ lUL'AU 


,KT 3 in THIBAL PROPtKT^ 


SECTION 6 INDIVIDUAL RIGHTS UPON DISTRIBUTION OP TRIBAL PROPERTY 


Tlie of iiidiMdii il piitiniMtion in tlu tli'-l i ilmlio i of 

tubal pioi>pit% IS «o\eiiiL(l, in Ihn Ill'll msl iiiti In the fLdiial 
st.itntt 01 tieiU authoii/iinf the (Usliihutum, oi, whui the led 
eial 1 in is silent In the 1 nv ui custom of the tube 

\l)l)Oilioiiineiit 111(1 (listiilnitioii ot tubal tiiiids inav be it 
ferted In acts jiissed b\ Poii^icss in tin cseicisc of its fileiiaii 
powiT (nci tiiliil iiioix'ili ’ ' Tht in mini in wliiili the jileii iM 
puwoi (nci tiiliil piopcitj (iiiild Ik esiKisid to ittcct the nidi 
iidiiils nubls Is discussed elscwlii'ie’ 

A MODES OF DISTRIBUTION 


lions hm fieQueiitli been miide b(*tvveoii adults and iiitaiits oi 
bctwieu he ids ot 1 iniilii>s and dependents oi bctneeii men and 
n onion'" Likewise wheit diiisions e\ist within a tiilio, based 
iilHiii sepaiations in inigialioii, dcgiee ot blood, oi othei his 
toinal fiitois, tin SI tactois haie iieiiuontli boon taken into 
uionni in tieaties ind statutes’'" 

()<i isionalh (’oiigicss, iiistenS of spi<if\iii^ i tot il amount 
to be distiibiited within a gnen class has allocated out of the 
tiihil estate a hxed amount of moiiev oi piopeih to each mem 
boi of a tube," oi to each memhei who meets loitaui qnalifica 
tions 


Whcie fongiiss has picstiilicd the method ol disti ibiitniK 
tiihal pioiiiiti, ('ciml diMsion pti ( ipita has been the giiiii t) 
luh” This iiKiJiod of aiHioilionjnttit is consistent w'ltli the 
naluK ot llic' indniduiil s iiiteicst in tiibd piopeiU nulls toiind 
in immciuus tie dies and acts pimiding foi the distiibntion 
ol tubal pi (>1)01 tx’" "Lien UKiiibii ol the tube Ills on 
inleiest in pioxenting one inembLi fiom getting moio than his I 
shaie ♦ ‘ 

Howcwii the ict, luatx, oi custom pioMdiug toi distiihulion 
mav leslilcl the class ot those enliUcd to paiticipite in i gnen 
distiilintion 01 clcwiitc tioin tin ccjuilih inle In dilleieiitiatmg 
among xaiions classes of pmticipants Oeilain classes ot mcm 
beis max icceixi moic tiihil pioiieitx at gixcti tunes than 
othei s 

Even 111 the same class theie have been intKituhlits m the dis 
liibution of liilml assets Foi example, inaux allotments weie 
mudo on the ha<qs ol acieage lathoi than xahu, ilthongh 
eauahlyof icicigc might coexist with wide iiictinahtx otxalnes 
Oidinaiilx, lu the disliibution of monex, the wants of all 
Individimls aie, foi all pi ictual pnUHises nifiuite ind ecjnul and 
eabdl pel capita distiihiition is i w'ell nifch uimeisal iiilo" 
WTieie, hoxxevei, the Fecleial Gcneinnient has pioxukd foi a 
dlstiibntioii of land ot ovcicuats oi it mis of oxen, difloientia 


)«< See (Dh ipter 6 see 6B 
See CUnplpi 5 sec 8 

’ ’ On the ipplu itloii of tins nile to the allotuiont of tiibil land see 
Chapter 11 The applicatlnu of tills rule m the dialitbotion of ninoi 
tie* Is discussed in Chapti rs 10 and 18 

q Act of April 1(1 18SS c 2iHi I', Slat 04 (Sioux Nation), 
Act of Apill 27 1904 t 1020 t, Stat ilO (Dexils Like HeseiMliOa 
maims) Act of June 2S lOOfa, < riTB Ol Stat 847 IMenoimme) Vet 
of March 2 1007 t 2880 t4 btat 12 JO (Jlosebnd Slonx) 

•SPcffO y Turn State Oil Co, 48 F 2d 30*1 Bll (C C 4 10 1H1) 
sttg snb iioni Kfmoltnh v Shaffet Oil amt Rrfinlnq Co 18 F 2cl 606 
(D C N D OUi lOlOJ 

In paasiHR upon the (lintrllinting of a lilhil tund cieatcd loi the 
purpose of pajmg to ceitiln StoLklnidgi llunseo Indlms tbeli shaie In 
tril^ propert} and Indians haviiiK been eironconbly omitted fioni the 
dlstiibution ol an euillei fund, the Holicitoi of tbe DipHitininl ol the 
Intel lor declared 

The ftind nested wns foi oue puipov only Coiiseqniiitb thcie 
Is DO meilt to thi lontention that li the fund be tilbal or com 
mnaal thou it muol tie snb1(>et to clistnirsemenl foi tribal expendi 
tciics geneiallx and tlinl it Is necessaiily Inctiyidnal and not 
tilbal necBUHc nil mcmbeis do not nutlclpate in it^ dishibuhou 
The veiy puipow of tho appippililion lefntes the contention 
Op Sol I D, D 42071 Decenibci 2‘l, 1021 


Of Treaty of ilaich 2R 1886 with the Oltawas and Cbippcwas, 7 Sat 
401, providing foi payments of dlftiieut amounts to dilfeipnt classes of 
bolf-breeds 

™ Per eapltti payment ivaa made the gcneial inle, except where the 
uiteiest of the Indians oi some treaty sbpulntion otherwise reguired, by 
sec J of tbo Act of hlarch 3, 1888, lu Stat 226 2<19 This piovlidon 
snpeisedod a piovision to the same general elletl In sec i ot the Act of 
August 40, 1882 10 St it 41 80 Which made peimment tbe clause 
which had been incl'uded as a limitatlan upon tbe appiupriatlons made 
by earlier appropriation acta See secrtion 8 of Act of July 2t, 1852, 10 
Stat 15 28 Recent statutes piovldlng foi pii cnplts distillmtion ol 
canons funds u« nted in in 116 and 144 mfra 


i"Thns for example the original thneial Allotnif iil Act of hebninix 
8 1887, see 1 24 St It 189,25 11 S C 151 iiuthmiac d the nllotmcut <>l 
Hnd In these terms 


To (H(h head ol n liimib uui (lUiiUi ol ii sPi Hull , ... 

To lacli sinelo piisuu oxei ii^hlxn reus ot Hoi, oui eighlh of i 
scellon 

To cith uiphm child undei eighteen \cuis of age oni eighth ot a 
section , and 

To each other single person iiiidit ii>,htci» xenis now tixins oc 
who mry be liorn piioi to the dili of the oldei ol tlu Tiisidint 
dhictlngaii allotment of Ihi lands (inbraetd in nnx use nation 
one sixteenth ol i sec I mb 


'"411 cximple ol n tiiaty piovisioii modifvln^ thi tcmial mle of 
eqoHlilr rs Art 10 of the Tic Ur ol Oclobei 1 19">0 with the Sacs and 
Foxes of tlu Mississippi 18 Stat 407 470 TJndoi this tionty halt 
bimtds ind mltinmitleil Indian iiiiuhl iciiixi ciitiiiii liibil liniK ns 
signid to them In scvei ilfv but tbiu they would Inve no shaie in other 
tiilisl properly even though they lunimefl ineinbcrs of the tribe 

SCI loi evuiipli sets t and 5, let ol Tuts 2'i, 154h, 0 Slit 252 Silt 
263 (N C Ohirokces) Act ot Tanum IS 18SI 21 Slat J18 (Wlnnt 
bago Indians) Act ot Otinbei IT 1Sf>8 28 6tat 808 (Cheiokee ffinl 
men). Vet of October 1 1SOO 2() Stat blO (Sbrwuce and Diliwnii In 
di ms and CTuinkic trecdmeii) , VitolMinh ■ 18T1 27Stit 744 (Stoth 
budge and Mniisei tube ) let ot Apiil 28 1001 19 Stat 810 (Wyniidultc 
Indians) Act of March 1 1007 HI Stit 1058 (Sic ind Fox Tiirtiiiis) , 
Vet of Vu„asl 31 lOtO )0 bint 500 (Hostbucl Sioux Bose ixiilioii) 
Act of Match 4 1017 iO Stat 1105 (bantce Sioux), Act of Vpiil 14 
1924 41Stil 05 (tbippcu IS ol Miniiesoti) Vet oJ Vsv ) 1029 45 8tal 
484 (Slcmx Tube 1 Ait ol Maich 4 1')20 48 btat 1850 (Loiill Bluwnecc 
Indians) Vtl ol Miiich d 10H1 Ih Mat 1408 f Bln kfiet Tilbe) 

The lolloxxing Appiopilation Acts imhidc sperinl pioyisions foi per 
capita payments to spcclfled ludixiduils oi cHsscs of indlxiduaU within 
a„lMntiilie, Act ot Much 1 1835 set t 10 Stit 086 (Noith Cnolinii 
1 theiokits) , Vet ofJulv 11, 1H84 sec 9(7) 10 Stit ilB HHH ((hero 
kiis) Vet of Vugnst 18 185li see 14 11 Wat «t 02 fChiiokcis i isl 
ot th< Mississippi), 4.11 of Inne 14 1858 11 Slat 162 (Chomkics) 
Vet of March 8 1975, 18 Stit 402 412 (KicKapou) , Vtt of July 4 1884 
25 Stu 76 81 (Kiekanoo) , Act of Inne 20 ISfh, 25 Slat 217 222-221 
(Ivlrkapoo) 4tl ot Much 5, 1891, 20 Stit 999 1010 (Oict'k Nation of 
Indians) , Att ot Tunc 10, 1806, 20 Stat )21 984 (FlauduTU Band of 
Sioux and Sautoc Slonx in Nehisska) ind pp H59-oB0, Ait II (Apache, 
Mobaxe and Vumi) Att of Inlx 3 3S98 20 Mat 871, 078 (Eukupoo) , 
Act of MireU 1 1800 10 Stat 924 081 (Kickapoo) Act of Match 8, 
1008 J8 Btat 1048 1082 (Kickapoo) and pp 1078-1070 Art II (Port 
Midlson Indian Eeseiyatlon) Act of Much 4, 1020, 48 Stat 3802, 3587 
(Saint CiolX cnnppswis ot Minntsola) Act of Miy 14 1980, 40 Btat 
270, 285 (Slooil 

Special tights of puiticipition in tubal pioperty granted to mixes] 
bloods of vaiions lubes givi rise to "hilfbieid scrip " Act ot July 17, 
1831, 10 Shit T04 (Sioux Nation) See also Appiopiiatlon Aet of March 
4 1885 28 Btat 302 268 (Kaw or Jviui'SlS Tribe) 

”■ Act of August 22 1911 87 Btat 44 (Choetaw ( hlckasawr, Chiiokee 
liid Seminole Indians) , Act of Nox ember 10, 1021, 42 Stat 221 (Chip 
pew IS of Minnesota) Aet ol Tanuirx 28 1024 4H Stat 1 (Chlppewas 
of Minnesota) , Act of Jsnudix 90 1028, 4H SUt 708 (Chippcwoi. of 
Minnesota), Act ol Febiuaiy 10 192(1, 44 Stil 7 (Chlppewis of Min 
neaotai , Act of Much 18, 1028, 45 btat 114 (Cliippowas of Minnesota) , 
Act ol Vpill 28 1928 48 Stat 407 (bhobhunes and Arapahoes of Wj 
omlng) Act ot May 11 1928 15 Stat 407 (Robehud bloux Indians) , 
4ct of May 26, 1928 48 Btat 747 (Pmo Bldge Slonx Indians) , Act of 
Dceembei 29, 1020 46 Stat 84 (Chippewns of Minnesota) , Act of March 
24 1020, 46 Stat 88 (Shoshone and Aiapnhoe) , Aet of Apiil 18, 1920 
46 Stat 169 (Pine Bldge, Bonth Dakota) , Ae>t of Febiaoiy 2 1031 40 
Slat 1080 (Shoshone ind Aiapahoe) , Act of Fihiuary 14, 1981, 48 Stat 
1102 (Menomlnees of Wisconaln) , Act of February 14, 1991 4b btat 
1107 (CSiippewas of Minnesota) , Act of Febtnary 12, 1032, 47 Stat 40 
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INDIVIDUAL RIGHTS IN TRIBAL PROPERTY 


In lecciit seal's, howpMi, (lio Fedw il Goiernniuil lecogiii/ 
iiig that poi cipit.i pajuionts would leid to the dissip.ition of 
the tubal estate and the cieitioii of new demands upon the Fed 
einl Tie.isnn on the pait nl indnidual Indians, has sought to 
diSecuiaRf the ijei capita disliibution of tiibal funds,’”' e\ceii( 


070 fSlinflmg noikl Alt of Aiitus,t 20 lOii 4 J Stilt 8S2 (Bivoiside 
C’onutv t litornli) , Act o( May 10 1*124 4d Stat 182 (Lu. dn FI^m 
beau Binil 111 tlujiiji'ni',) Ut of Tiuu nt 7, J02D il Stat 72b (Omaha) , 
Alt of hibiunT *1 1920 1, htat 820 fOm iha) , \ct of Mauh 8, 1027 
44 Stat 1 iliO (Rlowa, romanibe and Vpache) , Vtt ot Maith 8, 1027 
44 btit 1 ,S'J fCluviniiL niuil Act ot Jtaich ■> ]')27 44 Mill H07 
(ioil Ilftlli li i ot Vniil JO 10)0 4b Stit JbO down Ut of Match 2 
10)1 4b Slut 14S1 (Jill I Beitliold) A(t<itMu(h4 10)1 46 Stat 1626 
(Tui imilD If t of Min li J 1041, 17 htat 1488 (t’tes) Act ot Tune 20, 
104b 40 HI It n41 (Cion) , Joint Ri solution ot Time 20 1046, 40 Stat 
1669 (Foil Bclknaii) I<oi t fullii (list iissniii of pioblenis mirolvcd in 
1)10 lati flmslon of tiibil piunriti, and Kincral statutes on the subject, 
SIC Clinplei 1) sues 2J-J4, nnrt Cliiiilei 10, sees 4-5 

If Vinbiliitions igiinst ot limitntnins upon pei i ipita piivmeuta arc 
lound m till following binnal si ifntcs Act of Uaich 4 1027, 44 Stat 
1447 (tillwl nil mil feas lontals) Act of Turn 18 1084, 48 Mat 084 
Ciiidking distnbufion of tilbal aaacts subject to tribal conaent) Fro 


I vihcie such funds lepipsenl coritinuing iii(ome,““ vi wheie ptioi 
legislative commit incuts piuclude npphcatioii of the cuiicut pol 
lei ot conseiviiig the tub il estate 
The ledeial jiolicv ot discoiiiagiiig poi capita dislubiition ol 
tubal funds, coupled with a (ondeiicy to cut down fedeial use of 
tubal funds foi Indian Sen ice admimsli lUon, bis made the 
Ktiviti otthetiik itsedf ill disfi iliiitiiig tiibil jiioixih oi lights 
ol iism tlifiiiii i niiltei of incieasiiifc impoitinct “ 


bibilinns ngaiiibt p<i npJli piijncnts in lilnwiso found in the fol 
lowing speiiil statulis Ait of Maj 18 1028, 45 Stat 602 (Indiana of 
t illfoinis) Vet ot Decfmboi 17 1028 46 Stat 1027 (Winnebago) , Act 
of Fibuiiin 20 1020 46 St it 1240 (Nof Peice) , Act of Pebruaiy 28 
1820 4“i fit it 125b (Coos Buj Lonei Uinpqna and Siuslaw), Act of 
iMbiiiui 2) 1020, 4") Stat 1258 (Kansas) , Act of Apiil 21, 1982, 47 
fit it 87 (Wlibita and tffiliated banda) , Act ot June 19, 10S6, 49 Stat 
8SH (Flinjil and llaidi) let of Ingust 40 1946, 40 Stat 1049 (Chip 
pint) I pifciiisoi of tliia piolilbitlon igiiust pei capita dislubution 
IS found in the Ut of March 8 18b8, 12 Stat 819 ( Sioux) 

!«- 4it of Tune 13, 1084, 4S Slat 064 (Menoinlneo) , Act of August 25, 
1987, 60 Stal 811 (Palm Springs) 
n'fioc Chiptcr 7, bee 8 
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SECTION 1 NATURE AND FORMS OF 

Th(> toiius ()1 iMisoii.ilU U(l(l l)^ Indi.nis (( e/ taurls luisoual 
Ik luiigiiigb, notes, iges, giuniiift < loiis, lUestock, and elioses 
11 ' action) nun Ik> is diieise is those held I»> noii-Iuduins So, 
loo, the foims ot legal iiid ecinitalile inteiests in peisonal piop 
( itv which ni IV he listed in iiidiiiilu il Indians aie piobabli as 
dll else as among non Induns Tt is not oni pnipose to analyze 
those lights in peisoiially which Iiiduiiis enioy in coniinou with 
olhei citizens Tet iii so iai as the Indian is subiect to the 
special guaidiaushlp ' of the Fedeial Goicinnieiit pioblems pe 
(iilini to him aiisi coiueiniiK, his atipiisilion, use, and disposi 
tioii ot his goods and chattels 

Uiidei the ITiiited States Oonstitntioii, the lights ot the Indian 
le his pill ate pioiieity, nhalevei the\ nia\ be, me “setnied and 
enloited to the same es-teut nnd ni thi 8<une waj as othei icbl 
dents 01 utizens ot the United States ' * NonelhelebS, Oougiess 
may, acting nithiii the scope of its constitutaonal powei, rontiol 
and manage his atfaiis and pioiieity ” The lights of the Indian 
111 his peisonalty me piunaiily dependent upon the answei to 
the question Has Congiess, in the luiiticnlai instance, uiidei 
taken to manage the piopeity, and it so, to what extent have 
]K)wei6 of management been confeiied upon administi ative 
oflEicidls’ 

Wheie Oongiesb has not imposed lebtiichons npou the In 
dlan’s peisonal piopeity he may exeiciso tho same powei to 
use, destioy, oi ahenate his peisonal piopeity which any othoi 
citizen possesses Theie Is nothing about the status of the 
inaividnal Indian ns such that lucapac itates him fiom exeiaamg 
the oidinary rights enjoyed by othei owneis of peisonal prop 
oity* Whatesei peculiai limitations aio to bo found in this 
field aie Iiniitatioub attached to the piopeity rathei Ihan limi 
tatlons affecting the poison 

^"Gtaardlmwaid" concepts aie Oisenseed m Cbaptei 8, bee 0 

-SeeC7ioot«y Trapp, 224 TJ 8 088,677 (1012) 

*Foi the extent of congrosalonal powei over Indian offoiis md Indian 
property, see Chapter 6 

* See Chapter 8, 


INDIVIDUAL PERSONAL PROPERTY 

It legal piohkms in the licld ot Imliaii owned peisonal piop 
citi aic Mewed fiom this standpoint, tin slalnloty oi tieaty 
oiigin ot am piopeity is oi final Imiioitauce in doteiminlng 
wliiit limitations aie Httiiified to Us use oi disixrsitiou If the 
tieah 01 statute pimides that fuudb oi teakettles me to be 
tinned mei to iii Imliin without ichtiictiou, that oidinaiils 
ends the ni ittei The funds oi the te ikettles liw omc the abso- 
lute piopeiti of the iccipient, who may theieaftei utilize, do- 
stim, conseive, oi giic away Ills iiiopeity without the consent 
of any ofiitial On tho othci hand, if Congiess pimides that 
ceilaiii inopcily shill be dishibnted to Indians “undii such 
inlcs and legnluhous as the Seciclaiy of the Iiitoiioi may pic 
sciibe,*’ it becomes neccssaii to tvaimne whit those lules and 
legulalious piOMCle In oidei to dctciininc how iiii lights oidi- 
naiily absociated with ownei&hlp can bo exoiclsed by the Indian 
and how fai they lest with the leseiiation suiiciinlendont oi 
some otha goveinmenl official 

Oeneially, but not unlveisallj, lestiiitecl peisonal piopeity 
icpresents n caiiy-ovei of lestiictions imposed niion land own- 
eibhip Since Indwn liuds have genoially been subjected to 
lestiictioiis on lease oi sale,* the tieatieb and statutes authoi- 
izing such lease oi sale might, and often did, piovide that the 
cash letuins deiived tiom such disposition of lauds should lie 
held by the Umted States In tiust foi the Indians concerned oi 
should be turned ovei to the Indians subject to speafle lestiic- 
tions upon use oi dispobition The legal ju&tiflcnllon foi such 
pioviaons was that the Pedeial Government, having powei to 
foibid 01 peimit land alieuntlon might condition its pei mission 
bv extending lestilctions to the pioeeeds deiived fiom lestiictcd 
lands The factual justification was, geueially, tliat the Indians 
might squander Ihe pioceedb ot their lands and thus laidei 
thembeaves a buiden to the Goveinment oi a dangei to theli 
rei^bois unless restiamed fiom doing so by goveiumental 
lestilcbonb 


■ See Chaptei 11, secs 4 and 6 
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THE HlGHTb OF THE INDIAM IN HIb PERSONALTY 


The iKilKj piflblems nln^h m i.iiseil in this liihl iiiiohe i 
li ilanfiii'' ot ti\o olnwtiMs on the one h.imt to s<ilLgnii(l the 
oconomti lutnu ot the Imli.m iiid the imiso stmigs ol the Fid 
ti il <4(n L'lnmciit hv ritvi'iiting llie dissuwlnm ot the Indiins 
<• iiut il I rts on the olhi i h mil to inmmu/e the tost of pdteiiitil 
sniteiMsiou Out snth s lU i,u,iiiliin; ent.iils mil to rim' the mill 
Milniil Iidi.in Ihi Uiihi to e\eicise lus own inilRimnt, ind to 
iiiiki mist ikes 111 the piotess, iMthout whuh pi iitnal eihiin- 


tion in eioiiouiits is iiapossihli At clitleiont tiiiiis mil in 
iliMiniiift iiicuiiistamis the lirihinei hiUien these lontliitiufc 
ohjeLtnes has iiatiii ilh i.uieil No simple toimnl.i Will e\ 
plain wliv ciituii piopeity Ins hem icstiicted iind olhei pi op 
iitv liiiiuHl iiMt to Indiin oniieis wilhout stiiiiRs All tint 
cm be altiiniitcd in this ihaptei in that icRiiil is to nidicnte 
the piimipal iMics ot li'Risl itioii in the flclil 


SECTION 2 SOURCES OP INDIVIDUAL PERSONAL PROPERTY 


The s me Indian inai iKisscs it out lime iistiutid and un 
lestiiiteil funds With iimestiiiliil Jnnds as tin cciinple 
w iRes i uiiLil hv the Tndiin in pin ite i niploMiii nt hi iiiii do 
jnsi IS 111 wishi s, as niiv of 111 I pi isoii niiglif ' PniiilsiiiM toini- 
fioni soiiiKs not siihiiit <o coiiliol In tin Ifedi i il (Ion iiiiiieiil 
■Ml CoiiRUss mn lediKt the Iiidnns use ot suth tniids as long 
as It let nils its gniidiaiisUip OMi the Iiidian' On the othei 


"Sto l hull an 1 nuimt Std U b Ml afl's tub nom Chohim 

7 OomwiS'.ionii of InUinal HencuUi "t F 2d 976 (CCA 10,1930) 
’Sie irmeii V Umleil <>tul(s 04 F 2d 02M iC I A 10 1944) 
t/niM hfiilef \ Itol/o -M3 ti S 432 (1917) B/irrfri \ /lOiiM 240 
U fe fiS (1919) and spo ( hiplci ' sits 30 li 


hiiiil, funds, iiiLstiiUv miitstiKlcd, mii haic had then strain 
in othei lestiicted piopeiti 

The ilnet soniics nt fniiils viliith lune M'cii use to spci lal 
pioblenis of Indian law me * 

1 Viocceds, lutlurling iiitome, tioiii leslmttd illollid 

lauds 

2 Tubal funds indniduali/ed hv poi capita disliibutimis 

to the Indians 

5 Pivmcntsliom tbe Pedeial Goiemmeut 
4 PiMurnts ol damages foi loss of piopoitv 
B I'lotecds Itinu the sale of lesliiited ciops and Incstock 


• Op but I D M 23258 Jnue 26 1020 


SECTION 3 SOURCES OF INDIVIDUAL PERSONAL PROPERTY— PROCEEDS FROM 
ALLOTTED LANDS 


Cunip ii.itiicli fiw of till illiituiinl ails line un siiefifli 
diiGcfiiin g030innifi the distillmtuiii of thi pioteeds fiom the 
disposition of the luiliMdn il'sluid, eithi I In silt oi leisi * 'I hi 
Ueneial Allotiiient Art of 1st 7^“ did not iKiniit am disposition 
e\cep( In descent ot allottcKl linds foi iiitain peiiods ol tune, 
diiriUR ulnch the lands weie lo IX' held in tmsl hi the United 
States 14iit leali/nif; Ihit the hen s iiilglil not want the inhiiited 
laudb, siiiie tlioi iiiiRhl liaie illnlted lands of Iheu own, ind 
desuiim to eiicouiiiRi tlie sale ol smli linds,” (’oimiess, in the 
Appiopintiou Aet of hi n 27 TKI2” pioxidid thit tiiisl lands 
inheiitcd fiom Indians might he coiuei'cd ni fee h\ them subject 
to the ippimnl of the Secictaiy of the Interior” 

The lights of the heus to the pioceeils denied fium lomeynnct 
me diseussed in the cases of National Banl of Vonimnce y 
AiidfisoH” and ViitteH FItaU', v Tlunmn Coinitn, NihiosAu,” 
which sustain the icgnlations of the Societal v ot the Interioi 
contiolliiig the pioteeds undei the Aer ot 1902 Tlie lOuit in the 
National Banl. of OnmniPiu tase holds that the Aitot 1902 does 


“ See t liaptcr 11 

“Sac 5 Act of Feliiuuiv 8 1887 24 Stat 888, 489 
”Tlip Act of 19U2 penults 'Uleuitioii by tbe heus, subfect to tbe 
approval ol tbe beciitiir of the Jutuier on tbi assumption that tbey 
would be "moie comPident In many cases to manage their own affairs 
than would the ouglnH lUottee have been , and that tbe heuetaiy of tbe 
Inteilni should be the yndge as to wbctbci that condition bM come 
about " United Utalte v Pat I, Land Ua , 188 Fed d83, 887 (C C Minn 
1011 ) 


The puipnsc ot thp statute evidently is that lands mbeiited 
fium diceued allotlieh bj bens who had and wtie hung upon 
illotments ot ibiii own might be sold and converlid into money, 
1 itliei than icni iin oiitlUed ana anoccupied 


Nationa’ Batik of Coin mine v Andeiton 147 bod 87, 80 (C C A 0, 
1900) 

“Sec 7 82 atat 246, STB, 25 U S C d78 

“The oppioval of the Seciotaiy of tbe Inteilor was neve&sacy -to the 
validity of a conviyance by an adult beu of on Indian allottee United 
Btateav ieaZie^ 167 Bed 670 (C C S D 1000) 

“147 Fed 87 (G O A 0, 1000) 

IT lid Pea 2S7 (C C t 8, 1000),iev’gl40Fcd 406 (C C btabl 1006) 


tiol uidiciti 111 iiileul b) ('ungiess fu i itnln the tmsl of the 
lands held in hnsl When the l.iiuls m i sold w ith the i onsciit ol 
the Suietuy, the tinst attaches In the iniKuds, wliuli au 
1M\ ible to the heus niitUi the uilis ])iis<ul)ed lu the Iiiluiloi 
Dcpailmciit In npptoiing sales h) hens, the ,Senet ill iif the 
Inti I lot had piesiubod that nil pint i eels nt smii silis be fli*- 
posited in United States depiisiloiies to tin nidiMdual cicdit iil 
each hin as lus inliicst in Hit estate iiiilir itid ind snhiict to 
iheiks Ilf ¥10 pel uioutti with the ■ippiot il ol the agent in i huge 
and m 1 ii-ci uiviunts uhIa whi ii anthou/ed lu the Cniuimssiinii i 
of ludi in Aft4iiis “ 

lu Vintid htalt'i Fnlilitv «»irf Qiiaiiiiihi Co \ Ifansni' the 
comt holds th.it the piuihase pine ileiued tiom the snip of the 
land by tlie hen is a tinst tiiiul that iiudoi the piousitin of the 
act rcquiiing the Heciel uv ot the luteiim lo appiiuo a uin 
leyaiire he has the nuthoiily to etoicise the gm eminent s option 
of continuing contiul oi lelinqnishing it 
In 1807, Congiess inoi the tuithei stip and peimitted the 
sile Ol lease of allotted lauds hv citliei the .illottee oi his hens 
dining the trust peiiod, 

* * * on such leinis and conditions ind niidui such 
lulee, and legulatioiis as the becietaiv of Iho Inteiioi may 
piesciibe and the pioceeds deiivetl theiefiom bhall be 
used foi the benefit of the illotteo oi heli so disposing ot 
his Jintl Ol inteiest, nudoi the supei vision of the Com 
missionei ot Indian Afl nils, * * 

In the bdme Aet of Maich 1 1907,” Congioss amendid the Act 
of 1902, md lehnqmsheU bome contiol ovei the pioceeds deilicd 
fiom the bale of fillotments in Iho White El.iith Kesenatioii in 
Minnesota The amendment piovidos foi tbe iemov.il of le- 


“Bulespiomiilgateil September 16, 1904 anstunod In Onifeil Statu v 
Thuietoti Cwmtu, nipia fn 13 bee Phaptoi 19, sec 4 
”d0 OUa 460, 129 Pao 00 (1012) 

“ Vppropuatlon Act of March 1, 1907, 34 Stat 1016, 1018, 25 IT S C 
403 Bee CluptPi 11 
“34 Stat lOlS 1034 
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stiicLions on alloLmmts lielrt bj arlult mixed blood's In nutitd 
\ Piiil, Land Co ° the couit const! lies this amendment 
to lemoio liom fcdeial couliol the sale ot lands m the White 
Eiith Roseiintion and the pioceeds denied iheiefiom by the 
adult mixed blood Indian no m.tltei hon it his eome to him 
As tin ail idult full blood, the act piovides that the Kerretniy 
ot the Intel ioi mu lemoie the uatiictions upon the sale ol his 
allotinint if sitisl.ed that that Indian is competent to handle 
Ins own itfiiis Till then, Conjness letnms contiol ovei the 
liiid and the ptoeceds Uicietiom 

Section 1 ot the A( t ot M ly 2‘J, 10OS ' which cxpiessly excludes 
fiom Its scope lands in Oklahoma, Minnesota, and South Dakota, 
peimits the sile ot illotmoiits on petition of the allottee, his 
hen, 01 duly luthoii/ed lepiesenlalue, 

Pioiidfd Thit the pioceeds doiived tiom all sales heie 
luidci shall be used, dining the tiiist peiiod, foi the bene 
fit of the allottee oi hon, so disposing of his iiiteiost, 
uiidei Uie snpeinsion of the Commissionei ol Indian 
Vttiiis ^ < 

.Sections 1 -* and 4-' of the Ai t of June 25 1910, ' piovide gen 
eislly toi the contiol of the pioic'eds fiom the sale oi lease of 
the Indian’s restucted lands Seitiun 8 ot the act allows the 
sale of timbei on tiust allolmenis with tlie consent of the Sec 
ictaiv of tho luteiioi and the dislubntion ot the proceeds to 
the allottee oi dispos.il foi his benefit uudei inlos and icgulations 
piesciibod b\ the Secietaiy of tho luteiioi 
The imposition of a tiust oiei ludi.m lunds m ly bo eltcctualed 
by tieaty is well is by statute In the tieiti etmcliided Sep 


» 188 Perl ".98 (( C lima In t/Hitcd Stales l rtf,t NationaJ 

Bank, 2ii n S its (tOH) affg a08 Fed 068 (C C A 8. 19H), a cihe 
Inyoliing lu attempt liy the Until rt Slatis to act aside a conxeimce of 
land b} an Iiidliu baling liss thin nnciighlh white blood, tho bapreme 
Comt held that iinj Idcnti/lHlile nmouul ot white blood biongbl in Indian 
within tlie ‘cope of the pioiislon ol the Act of Maicli 1 1907 toinoying 
lestilctiona upon thi allotniinls ol mixed blood Indiina 
n do blat 444, 2C U 8 C 404 

- ‘ All sails Ilf lauds allottod to Indians • ' slioU 

bo madi under such rules ind n aulations • * • as the becre 

taiy of the Intiiioi may prtsciilte ♦ • * PtoiHdiif That tho 

proceeds of the sale of inneiltid loads shUI be pud to such bell 
01 hens as may bo competent and held in tiust subject to nse ond 
expendituio duiing the tinat penod foi such heh or heirs ns may 
be Iniompeti nl as Ihtii riHpeciivu interests shall ippeai * • • 
The section permits the deposit of Indl lu funds held by fedeial disbursing 
agents In hanks This piovlsion is not nffecled by tho Act ot Haicb 9 
1028 46 Slat Ibl amending sec 1 bi e 26 U S C 872 
» Sec 4 pros Ides fm tbi leasing of ollottcd lands tor a peiiod not to 
exceed B years subjert to and In conlurnuty with sueb lules and rognla 
tions as the Becretaiy ot the Interloi ui ly picscndbe, and the piocoeds of 
any such lease shoU bo paid to tbe illottee oi his helis oi expended foi 
his nr their benefit, In tho discretion ot the BeueUuy of the Inteiioi Bee 
26 U S C 408 

■“ 86 Btat 866 This not applii s to proceeds doiived fiom the sale of 
lands held In trust as well as lands in which tbe power of alienation la 
lestrioted United States y Boaflma 260 U S 484 (1921), xey’g 261 
Pod 067 <D C H D N Y 1919) 

-°ThQ Act of Moieh 4, 1907, Sill 1413, piovides also foi tbe sale 
ot ineiehantable tlmliei on allotments on the Tleaiilla Beservatfon end 
declares that the pioceeds therefrom aie to bo expended under tbe direc 
tion of the bocrotory ol the Inteiior foi puipnses bennfldal to the indl 


terahei 10 Ibol,-* between tlie Unilert Silites iiid coitam Chip 
pew i Inaiins, i system ot allotting tubal Liurls was established 
Vilicle d ot the liealy pioiided Ui it the Pipsidonl w as to assign 
the allotments and that he might ii^ne patente “with such re 
sliiitioiis of the powei oi aheu ilion is ho might see fit to im- 
pose’’ III tho exeieise ot this powc i, he mix iiuludi in the 
patent i restiicticm against alieuatioii without las lousout lu 
the case ol ffWi) v OuinphLtl, it is held that this lesliicUoii 
extends to the tiiubei on the land and theiufoie the I’losidoiit 
could legnlate the distiibution ot Ihc pi oci'C'ils lioin the sale ot 
tho timbei *• 

On the othei h aid, Cougie'-s m 1 1 iiei mil the le islng of .lUotled 
lands, subieit to the appioxal ot the Heeiilan ot the lateiioi, 
but bpecrhcaUx pi oMding that the allottees ‘ * ‘ " shall bate 

full contiol ot the s.iiim, mclndaig the pioieerts thcicot 

+ * « It la 

A peiusal ol the netb cited indicates a geiicial intent of C’on 
giebs to letam, foi a tune, goveinmeutal contiol ot the pioceeds 
liom the disposition of lestiicted allotted lands incl to liaxe to 
the dibcieliou ol aclnuiusti ituc o&ct ils Ihc time and maiiuei in 
which smh funds ue to be distiilmted oi exprmhil, snbjeel to 
the qaalillcation that the tunds be used toi the bencht ot tlie 
Tiidinu 


In the Appiopiiation Act of Msy 18, 1910 99 Slat 12) Oon-iess 
piOMdcd ti.i the disposil ot flowaee lights on the nllutmeiitb ot Indians 
of Ihe Uic l ouit OieiUos Tube Jhp piovislon ststes thut 


any illoltci oi ihc hens o 

to gieing his 01 their cimse. 

lights cm then nspcctlM' allotmints iiiiy dcteUinnc subject lo 
the appi oval ol the Secnlniy ol ihe Iiitciioi what consldcrutiou 
01 lentil shall bt teccived foi such llnwngi iighls and in wbit 
insnnu and loi wlnl pm poses such c onsiuei itum oi rent il shall 
be pud or expended, ind tho considciation oi lenlal shall be paid 
'•r expended nndei such mbs and leeulalions as tho Seuotnry of 
i.» y pieseiibe (P 168 ) 


tho luteiioi miy p: 


Under tho sgiecment concluded between tho Cnlnmhii and Colville 
Indians and tho United btatc h on July 7 1888, i ilifled by the Vppiopii 
abon Act of Tuly 4, 1984 2) Btat 76, 79-80, aUntmenlb of bibal lauds 
ue made, but no pioilslon is made foi tbo Mle ot allotments, hcnco no 
pioblem of rights in funds tbeiefiora conld iiise Howcvei by the Act 
of Match 4 1911 20 Btat 1968 Uonaiesa 'lulhoiuet, tho Secret try of tlie 
luteiioi to sell some of tbe laud held in bust toi eeitam named Indians 
sud to eonscive tlie lunds fni the binellt of the allottee oi to invest or 
expend them fin tbe iniUvlduilB benefit in suih iiiunner as be might 
determine Tho Act of Mix 20 1024 c luo 41 Btat 183, peimits the 
disposition ot patented lands bi thi Cnlunilni oi Uohllle allottee oi if 
he wete deceased the heirs mtglit ccmxiy thi Und in accnidanec wltli 
tho provisions of the Act of Tune 26 1910 10 St it 866 
"10 6fit IlOO 
’209 U S 627 (1908) 

-'Bee Cbaiitei 11, sec 4B Undei the leaulnbons appiovod liy the 
Piesidont Dteembei 8 189) pioceeds lioiii the sile ot Umber fiom 
allotted Knda nftei the deduellim of expenses, weic lo be deposited in 
some nation 11 bank subject to the check of the alluttoe, eountai signed by 
the Indian agent In Deeembei 1902 the legulatlons we],e amended so 
that if the allottee wue deemed uicnmpi lent to mansge his own ailaiis 
the agent had the authoiity subject to tho approval of the ComnuBoioner 
of Indl in Ail ills, lo fix the amounta tho Indian could withdraw Poi 
legulabons logarding timber see 26 C P R 61 1-01 29 
-•Osage Allotment Act of June 28, 1900 see 7, 34 Btat 630, 646 Pen 
a discussion of this statute see Cbaptoi 28, see 12A 


SECTION 4 SOURCES OP INDIVIDUAL PERSONAL PROPERTY— INDIVIDUALIZATION 
OP TRIBAL FUNDS 


A oeconcl impoitant source of individual funds is the mdiyidn- 1 
alization of tiibal funds Since tribal funds generally repre 


* The nature of tilbal funds is discussed in Chaplei 16. the right of 
the individual to shoie in tiibal funds is discussed in Chaptei 9 On 
administrative power ovei tiibal funds, sea Chaptei 6 see 10, and ovoi 
iudivldnol funds, see tbid. sec 12 On regulations regaidmg moneys, 
tribal and individual see 26 C P H 221 1-288 7 


Bonl the Income fiom disposition ol tubal lands, the ffedeial 
Ooveimuont has commonly extended Oie lesliicUons on iho laud 
to the proceeds theiefiom By a fnrthei extension. Congress 
has frequently imposed, as condilione. to the light of the mdi- 
yidnal to paxticipate in tiibal funds, ceitain le&tiictions affecting 
hiB use of the funds aftei they h.u e become individualized 

“See Chapter 9 
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THE RIGHTS OF THE INDIAN IN EGS PERSONALTV 


(lit* At( til Miieh 2, 1907,“ Congiess i)io\ided geneially £oi 
(■ht* (listiibud 11 ol iiibil iunds among mdiyiduals Those In 
diHiii whom Hie 9f?cn Siu ol (he Inteiloi beheyed cafiahle of 
nMii.iKUig thou iltaiis conld h.ue placed to then cieditnpon the 
hook*, of the 110111*0 States Tieasuiv then pro lata abate of the 
(iibnl funds lield iii tinst by the United States, and they could 
di.iw iiiKin tills ciedit without any fnithei goveinmeiitnl con 
liol" Srttioii 2 of the ict pioviaed that the Secretniy of the 
Intel 101 might pay to dis-ibled Indians then ahaiea in tnbal 
piopi'ity, uudci such lules and conditions as he might piesciibe 
As latoi aniPiided'" this section aulhoiizes the Secietaiy of the 
Intel 101 upon application by an Indian "mentslly oi phybicslh 
iiKapibli* ot lunnagiufi his oi hei own aftatis,” to withdiaw the 
pio inti shall of siiih Indian in the tubal fnnds, and to expend 
such sums on behalf at llie Indian 

Section JS ni the Appiopiiatioii Act of May 26, lOlS,’ which 
specihialli excluded fiom its vope the funds ot the Five Oivil 
lyed Tillies ,iiid the Usages, In Oklahoma, authoiized the Secie 
tm ot the liiteiioi to withdiaw tnbal funds from the Treasuiv 
ot the XTiiiteil Htilet. and to eiedit lecogiiiaed members of the 
tube with eipial slimes Howcyei, tbis authoiity was levokcd 
hi section 2 ot the Aet of Tune 24, 1938" NeveitheleBa, the In 
clian may still apply foi funds ns his pio inta share in tnbal 
0 ssets, undei the Act ot 1907 ’ The granting of such applications 
Is eontiaiy to the geneinl adimnistiatiye policy of conaerving 
tnbal funds, but In spixial circumstances such pro mta dm 
tnbntions iie still made It has been held by the Intenoi Dc 
paitment that, undei sedioii 16 of the Act of June 18, 1984,“ such 
,1 Pliliaitions must locone the nppioval of the tnbal council, if 
Hie tube in quostion is mgniized undei that act" 

The indu Idual may he awaifled, by special statute, a specified 
sum fiom the tnbal funds on deposit m the United States Ticas 
nn A typical act is the Act of Febiuaiy 12, 1982,** pioviding 
for payment of $20 to each enioUed Obippewa of Minnesota fiom 
(nlnl funds under such legulations as the Senetan of the 
Inleiioi mu piesciibe 

In the individualization of tnbal funds, Congress has atvanous 
tinus laid down diiections undei which the Secietnn of the 
Intel 101 should expend the fnnds 

In the Act of Maich 8, 1988," Congiess pioyided foi the dis 


»-S4 Stxt 1221 20 IT S C 111 
■•Op Sol I D M 25258, Tune 26, 1929 

•• Amended by Act of May 18, 1910 89 Stnt 128, 128 26 P S C 121 
■saO Btal Wl, 591-692 
" 82 Stat 1087 
• M BUt 1221 

■" Memo Sol 1 D , Septembei 21, 1989 
•* 48 Btat 984 987, 25 TJ S C 476 

“ t7 Stat 49 4(ts ol simllat natnie aie cited In Chaptci 0, sec 0, 
•>47 Stat 1488 


tiibutinu of tnbal funds of the Uti* Indinub The shaies of all 
weie to be deiiosiled as indnidnil Indian moiicis*' and sub 
jecl to disliuiicracut loi the iiidlMduars benefit m (he lollowing 
wars foi impioting lands, euctiiig homes, pnicluse of equip 
nieiit, InPstotk, bouse bold goods ind m othei wavs ,is will en 
able lliwn to beiomi self suppoi ling The sliaies of the igod, 
infiim, iiid otliei iiuaincit tied meiiibeis weie (o be used toi 
lliui siuipoK iiHl inaiidenaiKe As foi mmols, then slines 
might be imested oi spent m the s nue lashion as iiiesciibcd loi 
adults, but when (hiii tniids weie to be inteslcd oi cxiieiidcd, 
(ho couseiit ol the parents and (be ippioval ot Hu Snietin ot 
(he Iiitciioi w'ls uecessiiv” 

Acts pioviding toi the iiaimciit ot iiidgmoiits iii tiioi ot i 
tube mat liniil (he lights ot the Indian in iiidividuali/ed tubal 
tiiiids bi the quililuatiuii (bat the pei lapita shiie due each 
membei ’ be ciediHd to (he iiidnidnnl Iiullnu mniiei 

irroiiiit ot such menihei toi exiicndiliuo in iccoulaiice with the 
iiuliMdnal Indian monei icgulitions ” “ A i nous lesoliittoiis 
andioii/iiig (he disliibutioii oi ludgments iciideied in laioi ol 
Indian liihcs piovidt loi jiei lapili pnineiiis to each enrolled 
meiuliei, such distiibntion to lie m iile uiulii siuli iiilos mil legn 
litioiis as Iho .Secietan ot the Inlenoi mu piesciilie^ 

Bi idtiu of these ails, (’onguss his g.scn to the Hecietaiv 
of the Tnteiioi anthonty oiei inUnidnal Imids denied tioiii 
the tiibil pioxxiti held m dust loiiipii ibk* to the aiitboiity 
met funds deiiKd fioni the iiidii idiiiil' ustiicted piopcity “ 


■ “Indiiidual Indian moiiei", lup (uiids iigiidliss of dcilialinn lx 
longing to individual Iiulmns which romc into (In (uslodv of n dIs 
baisiiiB ne<u( 21 C F It 2211 hoc see 8 iH/tn loi i discussion 
of tiKSL ifgnlntlons 

“0/ Act of Jum 1, 19>8 52 Stat 605 ns iiiiiLiidcd bi hoc 2(b), Vet 
of August 7 1919 Pub No 425, 76lh Cong Ist hiss (KIan-n.tb) 

“Toinl Itesolutiou Tune 20, 191b 40 Stnt 1509 iiutboiuing dislilbn 
tlon of Judgiiiint In lavoi of Oios Ventie Indi ins imong enrolled minibus 
■C The Joint Besnlulion ol Tune 20 1910 19 St it I'bS piovides fill i 
per caplti pument of |i8S ind plans thi tuuhiiiiIci of Ibi fund iwnided 
to Ihc BInckfiet Tnlx it the disposnl ol thi tilbil council and tbi 
Scuitaiy of the Intuloi 

Tlndei the Joint nesolntioii of April 20 1940 10 Stnt 200, the Secie 
taiy of the Interior la nnthoilaod to piy i ludgmuit m favor of th*. Town 
Tube to membeis ot the tube in proi itn shins Hie eompilent mem 
bus iicelvt theli entue shaies in cash, the sbiiis of the othera Includ 
ing minois an deposited to the indiTidunl eiidit ot eioh and snbleot 
to existing laws governing Indian monove 

The ii^t of the Chipjiewi 'illottee on Ihi Lac du Flambeau fieseiva 
tion to ttae proceeds deuvtd liora the bile ot tubal tunbei la eontiolbd 
by Un Vcl of May 10 1024 48 btat 182 Vttor pioviding foi the 'aJe 
under inks and legulatlone pnscilbed by tbo becietaiy of tbo Tnteiioi, 
the act states that the net pincecds lie to be dlshlbuted pei cipita 
Those whom the Secietaiy shall deem competent to handle theli own 
atlolis ab-Ul leceive then sbaiea As foi die othoia thin shaics iiie 
deposited to their individual credit md paid to them oi used foi then 
benefit under tbe Sometary's enpeivlslon 
»bee Cbaptei 5, bees 11 and 12 


SECTION 5. SOURCES OF INDIVIDUAL PERSONAL PROPERTY— PAYMENTS FROM 
THE FEDERAL GOVERNMENT 


A thud souiee of individual peisonalty compiises the yaiious 
foims of diiect payment to mdividual Indians fiom the Fedeial 
Goyeiument In this connection a distinction must be drawn 
between obhgations assumed by the Federal Government to- 
waids the vaiioiis tubes, by leason ol the sale of blbal lands or 
otherwise, and obhgntlong rtmmng diiectly to the membeis of 
tho tubes Pioblems ailsing out of the foimei situation aie 
dealt with elsowheie For the piesent we aie concerned only 
With the fiituntions in which (he Fedeial Government has undei 


•• See Chapters 8 and 16 


token to make payments, in laonei ai goods, to individual 
Indians 

Gifts weie sometimes made toi the puipose of civilizing the 
Indians by giving them agiicnltural aids and clothes “ Gifts 


That In oidei t 


to be foiniBhed with uwfni d'lmiiK’tic” a 
huBbondry, and -mth geode oi money as 
pioper ♦ * * 

In tbe Appropilatlon Act of Maich S 1876 18 Btat 420, are numerous 
appiopHatlons foi agilcultural pnrsnlta Miamiee of Eansaa aie glvan 


Implementa of 
I shau judge 
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weie also justified simply on the giound that the Indinn needid 
the bounty foi subsistence “ 

A ANNUITIES™ 

Peiiodir paj mints ot iithci monti oi goods aie called “aniiui 
ti( s ’’ Act oiding to the teinis of the instiumenl, an annuity mas 
l)L a sptiihr miount foi i specihed numbei ot seals,* oi it iiiay 
be 1 siiecihed amount toi lite"^ oi while the Indians aie at 
pence ** 

I’lPfluentlj the indiMdual lecipients ot annuities weie the 
chiefs 01 otheis ot the lube who ueie influentli] m keeping the 
peice nnd in tieitymikmg" Tientlcs often pioyided that a 
sum of monei oi othei gifts viould he pud when a paihcnlai 
tieaty went into effect" At times the United Stateb would 
piomisc to i)<u the salaiy ot the cliief annually" but the policy 
hchiud this was piobabh uo diffeieiil than thit fosleiiiig the 
piymenl of annuities 


inoiuY foi Kiam aud sped loi tniming puiposis (p 412) , money In aid 
ol agiiciiUniil pulsuils to b( ailiii to I'oncns (p 416) Rnei Glows 
(p 417) Sppropii i lions loi clothes aie modi to Bannocks (p 440), 
to Shoshones (p 440) Sit Nations of New Toik (p 441) , Cheyennes 
andAiipohops (p 424) Clows (p 4J9) 

The ■Vets ot Apiil 10, 18H8, see 17, 21 Stat <)4 101, and of March 2 
1880 see 17 S') Stat 888 8B6 dividing the Sioux lands pioTide foi 
the dlstiibullon of cattle and fuming Implements among the Slonx 
illnttees 

«Tho Appiopilation Act of Match 8, 187'5 18 Stat 420, mokes an 
appiopiiation foi subsistence to those Apaches of Arliona and New 
Mexico "who go and lemnin upon said resoi rations nnd itfrnln ftom 
hostilities ♦ • •" (p 4J8) appiopilation foi the aged sick inflim 

and oiphins among tht Assiiiibolnes (p 424) , the Blackfeet, Bloods, 
ilKl Fiegius (p 124) 

The Appiopilation Art ot Tune 2"i, 1804 18 Stat ltd, piosldes foi 
the subsistence of Induns who lemim loyal to the United States in 
eluding muubeis o± the Five OluH/ed Tubes and ifflllated tribes (pp 180- 
181) Ibe Appiopilation Act of Match J 1809 18 Slat C41, piosldes 
loi the subuslenio of a uumboi of Chippewas of the MissisBippi 
In iht Treaty of August 0 1814, with the Cieck Nation 7 Stat 120 
tlie Dnitod States agiotd to fuinibh uiombois of the Oieek Nation with 
the necessailes of lifo until they weit able to take caic ot themselves 
to some extent 

™Por legulations rcgaidiug nnnuiti and other pu capita payments, 
see 2B C F B 224 1-224 B 

“By the Tienty ol OctolKi 7 1808 Alt 10 U fetnt 673, 676. with 
the Tnbofcnaeho Band ot Utah Induns each rainily lecencs a numbu of 
sheep and cattle annually foi B yeais 
“•Treaty of Januiry 20 182B with Choctaw Nation 7 Stat 234 
Tieaty of Siptember 26, 1883, with Chippewa, Ottowa, and Potawitamio 
Indiana, 7 Stat 481, Tieaty of Soptembei 24, 1829 with Delawaie 
Indians, 7 Slit 327, Tieaty of Tnnuary 7, 1806, 7 Stat 101, 102 
(Cheiokoe chiof leceives yiOO pei year for life) , Treat} of Septembei 20, 
1828, 7 Stat 817, 818 (Fotowatamle thief receives $100 per yeai In goods 
for Uto) 

Appiopilation Act of March 3, 1879, 18 Stat 420, 428 (BuppUes to 
those who refrain fiom fighting) Act latifying agrooment with Utos, 
April 29, 1874 18 Stat 36, 88 

“ Art V of the Treaty with the Chippewas October 2, 1868 18 Stat 
667, provides that the Chippewa chiefs may receive a house and annuity, 
to encourage peaco and to encouiage otheis to become aiderly 
Tieaty with the Chickasaw, Octobci 19, 1818, 7 Stat 192, 194 Be 
causi of then tnendllness to the United States, the chiefs receive $160 
m cash oi In goods 

®> Appiopilation Act of July 2, 1886, 6 Stnt 73, 75 
« The Act of April 29, 1874 18 Stat 36 provldea foi the payment of 
salary to the head chief of the Ute Nation by the Umted States at 
the late of $1,000 pel year for the term of 10 yeais, or as long as be 
lemalns head chief and at peace with the Umted States 
The Act of Decombei 19, 1874, 18 Stat 291, piovideB for a salary of 
$B00 pel year by tht Umted States for a teim of B years kecorj 
Tioaty of Tnne 11, 18BB 12 Stat 997 (solai} of Nes Feme chief to bo 
paid) , Tieaty of June 26, 186B, 12 Stnt 968 (salaiy of chief of Oregon 
bands to be paid) , Trealj of June 9, 18BB, 12 Stat 9B1 (salary to be 
paid to Yakama chief) 


In oidti to induce Indiaiib to settle upon homesteads' oi 
accept allolmenls, ' t'ongiess geucially piourted that those In 
duns who icicpted the henclils of lioinesteatT iiitl allotment acts 
would not lust ail) lights in niiiiiities lud olUei iieison.iHy mid 
that those Iiidiuis who did leceivc allotiiieuts would lie assuud 
ol leceiMiig couiiiensatioii toi dmiiges ottasioutd bi licspiss 
ol ludians who hul not letencd illotiiiPiiN In iiaiiuciils liom 
aimmlies due the ti espassei s ™ 

B METHOD OF PAYMENT 

While oidmaiily the obligations ol the Unitctl Slates uiidci 
tieaties and agieemeuts willi the Indian liihts w'eie consideied 
obligations owing to Ibe lubes, even whtie the Fodeial Govern 
ment assumed Ibe task ol paying ovei Ihe piomised sums pii 
capita lo tile membeis ot the tube," theie bate been ciscs iii 
which the obligation ot Ihe United Btites lan diieclli lo indi 
iidnal Induns 

In the tieatj with the Shawnees on Mnj 10, 1851,“' Ihe United 
States was to pay ccit.iiu sums to these Indians Section 8 of 
the tieaty piovides that competent Shawnees should iccene theu 
imtions m seven annual pnjmeiils and in iiiouey A& toi I hose 
incumpeteul lo manage then own alfniis, Ihe Fiosideiit was to 
dispose ot then poitioii in a inaiinei he behoved to be foi the 
best inteiests of tlicm iml ot then families altei consultiiiR llie 
Shawnee Coimtil The tiinds due the miiioi oiphan thildien 
weie to bt appiopiialtd by Ihe Piosident in a imiiiiei consideicd 
to be foi then host inteiest 

The payments due the oiphaii iliildieii lieiamo a niiitlei of 
litigation which le Idled the Siiptome (Douit ot Ihe United States 
m 18<J4 in the else ol (huUd Utiitcs v Blmhfiathei ' The Couit 
dibcnsses the lieatv ot 1894 nnd finds Ih il iiiidei il the Pit&ideiiL 
had delermmod that Ihe oiphans’ liinds should he pud lo Ihem 
m seveially lie committed some of the money lo a United 
Stales Iiuliiui supeinUendout foi distiibutiou but s.ild oacoi 
embe/7led it Anothei poitlou was paid to guaidiaiis of the 
oiphans who weie cienled by the Shawnee Uonncil, bill because 
of laches oi dishonesty, this poihou nevei leached the oiphans 
The Shawnee Tube bi ought this action to collect tins money 
fiom the (Soyeinment In its decision, the couil holds (h it the 
tube has no authoiity lo sue foi these moneys undei a juiisdic 
tioiiil act authoiiang smt foi moneys daimetl in tubal capacity 
The Oouit albo holds thit the Government is not liable to the 
lube foi the poitiou paid lo the guaidi.uis .ippointed by the 
tiibol council, but intimates that the Government may hive a 
moial obligation to lounbuise the money embezzled by tlie Indian 
supeimtendcnt “ 

Because ot difficulties of Ihe type that aiose nndci the Shaw- 
nee tieaty and desciibed above, Congiess m 1862 passed an act 
piohibitmg the payment of money to any i>etsou appomted by 
anj Indian council on behalf of iin ouipetent oi oiphaii Indians, 
and providing that said moneys sb.ill lem.un in Ihe Umted SI atos 
Tieasniy at 6 peicent inteiest until oirloied lo be paid by the 
Secietaiy ot the Inteiioi “ 


•'Appiopriation Act ot Mnicli 8, 1866 13 Stat 641, B62, aer 4, iplut 
mg to Stockbildge and Muiurie Indians , Appiopnatlon Act of March 8, 
1879, 18 Stat 402 420, sec IE (gencrU act) 

"Act of Maich 8, 1848, B Btal 646 (Blockbildge) 

"Act of June 14, 1862, 12 Stat 427 (general act) 

"See Chaptei 15, sees 22-28 
“10 Stat 1058 
“156 U B 180 (1894) 

“In the Appiopi^tuin Act of Tuly 7, 1884, 28 Stnt 280 247, an ap 
piopriatlon was made for that purpose 
“Sec 6, Act of Tnly 6, 1862, 12 Stat 512 629-680, which ii embodied 
In B S I BIOS and 26 U S C 169 
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THE RIQHTB OF THE INDIAN IN HIS PERbONALTi 


SECTION 6 SOURCES OF INDIVIDUAL PERSONAL PROPERTY— PAYMENTS OP 
DAMAGES 


Tlic Tndi in m it K*(el^e bec.iu'ie ot being dit.poi'ies'.ed 

fiom nil oi sdiue of liis lands Acts oi tieabes which comey oi 
rewie to tin Indinn tiilic oi to its mumheis ceitain lights in 
line! iisualli iiioiide tint the United States gu iiantees to them 
hecuiUj and jirotectiou in the e\eiiise of bcich lights® The 
light oJ the iiidmdu.il to lemie comiieiisation toi damages to 
his 1 iiids lud jiioiieity used in connection with it is deiived 
inimil flora such pioiisions 

The loss ot his 1 iiid rant lie occasioned by the Qoi eiiiment's 
t.iknig" A 11101 e ticqiieul disiiosilion of the Indian’s land 
occuis nlien Coimiess gi iiits lights ot \i.ii acioss the land loi 
i.iilioad .lud siinilai luuiioses Sonic tieaties, such as the l&Tl 
tioalv with the Sliiwuecs" inoiido spociflcilly Joi payment to 
Indians lot iiiv loids m idc thioiigli thin lands The acts 
gi lilting suth lights oil ay pioiide tin iiiiimeiit of lompiusa 
ticm foi the taking ot the land iiicl toi any daiuig(>s done to his 
othei pioiKiti siuli IS ciiitlels® Althongli the piopeity taken 
iniy h ni hem lestiittcd, nei ei tlieless, it is <i gencial poluy of 
the acts to tuo tiom Qoiei iiraent (outiol the itpenditme of the 
funds by nuking inoiisioii only foi tin suiioi vision ot payment 
to the Indians The Ad ot May 6 1010,® is n tvimal iHnstra 
turn It pioMdi's that the mho id lompinv sliall pay to the 
Suut iiy ot the Tntenoi the amount of the damages and eoin- 
pensation Ulie nt continues "that the dniuagcs and compensa- 

• Tieaty ultU Uiininb hoyenibei 8 1838, 7 8tat 869, 671 Bee 
Chapla 16 B(i to 

"Hie Act of ypiU 28 1924 < 131, 41 &tat 111 ippiopiiatiq a sum of 
$86 1)00 fur thi henoflt ot diaposscyaed Mlsquilly Indians Sic 2 pio 
\ldes that the sum “sliall tio eapetuled, lo the divitctiou at the Secretuiy 
ot till Inteiioi foi the hcnellt of the snd dlspossissid tanillles oi indl 
ilduil Indians undei such inlcs and letiihitions as hi may piisiiihe” 

"May 10, 1S34 sec 13 10 6Uit 1051 1058 

"SceChaptci 16 secs 1, 17 

■ .0 91st 24'> 

SECTION 7 FEDERAL PROTECTION 0 

Tliough the Indian enjoys the legal capacity to enfoice his 
proiKity lights m couit, neyeitheless his ability to do so has 
often been hnudienppcd by uiifamihaiity with legal pioeesses and 
inlcb of layy To aid the Indian in the piotection of his lights 
and to supplement these lights, the Qoyeinmeiil has at vuious 
times sought to giie additional piotection to the indiyidnal 
Indian The e^iit to yyhich the United States may bung suit oi 
inteiveue in litigation nffecling Indian piopeity” and the statu 
toiy lespoiisibility of the United States attoinejb in Indian 
litigition aie discussed elsewheie “ 

In yanous tieaties and acts of Congiess may be found piovi 
sions infoimiiig the Indian ot his lights lesjieetmg depiechitiuns 
committed by whites and by othei Indians, oi piovisiona meatnig 
rights of damages therefiom 

Tieaties may contain declaiatoiy piovisions slating the In 
dun’s lights of property Aiheie 10 of the Ticatj ot Noyembei 
6, 1888, yylth the Miamles " piOTides in pait “the United States 
bhall protect the said tube and the people theieof, m then rights 
and possessions, agamst injniies, encioachments, and oppiessiuns 
of any person or peisons, tube oi tubes whatsoevei ’’ 


n Bee Cbaptei 8 sec 8 
‘"Bee Chapter 16, sec 2A(1) and (3) 
^<9eo Chapter 12, sec 8 
®r Btat 669, 671 


hon paid to the Socictaiy iil the Inlciioi by the uiilyiay tom 
lianj liking any such lind shall In paid by said becictaiy to 
the allottee snstaimiig such damiges ’ 

Smulaily, niiny acts oi tii ilips piOMding toi the leinoy.il of 
the Indl in fumi the land ot yyhiih he has possPbsion stipulate 
that he is to leiene money oi othei goods as pivmeut foi am 
impioyenicnts he made on the land oi chattels he must leaye 
behmd " 

Helated (o moneys ind oUiei peison il piopeity giiou to In- 
dians foi pioiieity left behind aie the gifts made to the in 
diyidual Indians U> iid them in then eniigi ition fioni the liiids 
coded" 


• Treaty iMlh Chi ml 1 1 s Tilly'' l''1T 7 9tit 15f. J'.S pi omiUs 111 it 
till (hiiokec emiaiints an to be paid loi loss ot impioycnienls h\ 
irciiyiiig iiflcs ami olbu pcisonil piopeity 'lieity yulli Uyamlots 
ct< Bcpiembm -5 t8l7 7 91nt 100 If.t) , Tn ity yyilb t’hlikisiyys 
October 19 IMh 7 St it 192 191 Tu-ity yyilli I boclayys Uitnboi IS 
1820 7 Slat 210 212-211, On ity vyitli Qnapiyys Noyimbii 15 1S24 
7 Sint 292 Viticli 11 In ll> with Cniks Uuuiiiy 24 ISJfi 7 Stit 
2S0 288 Iieilj mill tb«(ik.i>s Moy (i 19JS 7 Stil .11 
licaty with beneius, I.ibiuiiy 2S IS .1 7 bill US 949 Tienty with 
Wyandot s, etc Tilly 20 1S.1 7 Still ."1 152 Jriaty with Ottawiiya 
Augnst 10 Ihll 7 Stat '59 4(10 Aitiili ') 'iuatj yyilh Ihoiolcis 
Decembit 28 1885 7 Btil 47S, 4S2 Tii ily yyith Niw loik Indianc. 
Jinumy 15 7 bill 530 'Jieaty wltli MiiioJiiiinis October IS 

1848 9 Bill 952 95. In ily yyitli BliickliiiclBis ii d Mtmsiis licliiiinv 
5 1856 11 Slat 00’ 007 lipity with binicis Noyeiiibu 5 IS -7 11 
at It 795 797 \ctof Apiil 40 1S8b 25 Bint 94 I0-> (Sloui) Act ot 
Maich2 1 899 26 Btnl 888 897-b')8 (Bli.ux) Vi I ot Bc'liilUij 20, 1895 
28 Stal 677 (Ute) 

" Appropii ihon Set of Inly 29 1818 811 4 (R b ^ .089) and 6 9 
Bnt 252 204-205 (Rich CliiioKie lo ircoiyi a smii nl money when lu 
moles west) Joint Resnlnlion, Much 9 18(5 0 btnl 942 (Those 
Uiamies moy mg iii si ol the Mississippi lopi ly i tub il annuities) , Tic it y 
with Chocliiis beptimbci 27, 1830, Alt 20 7 Stat 939 318 (F.iih 
imlgritluK Cliottaw wuuiii nteiips ildi iti ) Tii ily -ftllh CbiiokiPh 
Uocpmber 29, 1815 V 1 I 9 7 Mbit 47S, 492 (Mniiiy fni moving isptiisis 
paid) 


P INDIVIDUAL PERSONAL PROPERTY 

In the Tie ity ol D lucuig Babbit Cicsik"' with the (Dhoctnws, 
Alin h 1 2 piotected the Indun’s pei sonalty II pioy idod in pait 
Piivate piopeity to be nlwayo lespected and on no occa- 
sion taken foi pubhi puiposos without Just coropensation 
being made thpieloi to tlie ijghtfnl ownei ' ► 

And if a white man uulawtully take 01 steal any thing 
flora an Indian, the piopeity shall be ipstoied and the 
oltendei punished 

Slmilai pioyisioui piotecting the Iiidnus’ lights to theh pei 
somilty aic found 111 acts of Congiess As oaily is 17% Congiess 
ludieatcd a pohey lo piotecl Indian pioiieity by the passage of 
the Indian Tinde and Iiiteicouise Act of May 10, 1700 ' It pio- 
vided that «iny white peison who hikes Indian piopeity shill 
upon conviction of ciimc be sontenc(*d (in additioii to the usual 
sentence) to pay to the Indian to whom the piopeity token be- 
longs, a sum twice the jml value of such piopeity Fiuthei- 
moie, the United Stales Tieasiuy is dii coted to pay the Indian 
the just yaliio of stolen 01 destiojed piopeity if eompensnticm 
cannot be seniicd fiom the white ei imin.U This piotection was 
rontmued by subsequent acts " 

"Bnteicd into Beptombei 27, 1880, 7 St, it 988, 310, pincloimcd Febiu- 
aiy 24, 1891 

"Boc 4, 1 Slat 409, 470 

•"Act of Maich 9. 1769, sec 4, 1 Stat 743, 744-746 , Act of January 
17, 1800. sec 4, 2 Btat 6 , Act of Mai ch 80, 1802, sec 4, 2 Stat 139, 141 , 
Act of June 80, 1884 tec 16 4 Btat 729, 731, B 8 I 2104, I 2165, 
26 U S C 227, 228 



EXPENDITURE VND imESTAlENT OK INDIMDUAL INDIAN MONEIS 


201 


Othpi treaties pioMde loi leimbnisumcnt to the Indian 
lot flnmigei lo Ins pi'isoiiAllj Foi example, Ailiile 4 ot thei 
Tieatv ot 1812 -nith the Poln^iatiniics " cout uns a schednle list | 
mg the nimes ot i nious Indians whom the United at.ites agices 
to reiinbnise foi lioises stolon fiom themi duiing i wai bft-neeii j 
the United States and the Sacs and Foxis" 


nconcludicl Octobei 20, 1812 piodiimid Janniij 21, ISH 7 Slat 
378 378 

“Koi oxamplis ol othoi litahos containing piovision ot paymont by 
the UnilPd btitcs foi damages sustained see Tienly with Shawneea 
Mit 10, IS14, Alt 11 10 Stat 10B8, 1037, Pieats with Sh-iwneia, oto, 
Ptbimiy 2t 1807 4it 12 15 Sill alj, 510 Ticaty with Kickapooa, 
June 28, 1SQ2 Vit 0 1 i titat 622 Ticalj with Taboguieha Band of 
Utih Iiiduiii. Octobei 7 1861, Ait 0, 11 btit 673 Tieati with Pawnee 
Maihai Tube June 22 ISIS, lit fl 7 Stat 17B 178, Tienty with 
Cliippiwis ol thr Miasissippl, Mij 7, 1804, Ail S, 12 Stat 093 


In acroidaiice with tioatics ,md ,icls ot this tipe, Conppess has 
at itiiions times cnisid to he p.iid to Indians sums loi piopeitj 
tiikon lioin ibim"' 


•'Aetof Maich 13 18‘’2 0 Stit tSO (Cheiokoi paid foi slues talm 
1.J wliiti man) let iil tiili 1. 1S^2, i Ht it 57fa (Chiiolei Indians 
pud foi liiestoik taken bi Undid Stites eill/ens) Vet of Ttiiic 30 
13>4 6 Stit 502 (I'lt.k to be pud Kii limse slolni hi wlilti nun) 
Appiopi latioii Va of Sepleiiibei ,0 1S30 •) Slit 544 3SS (Siminoli 
lolmbiiisi d toi monoi stolen bi TTnitod StiLos eoldit i) , Vppiapiialmn 
Vet ot Mirch . 1301 12 Stnt 774 701 lOinalia rhiif pild foi lioisis 
kilhd by while sellleis) , Appi opi latinn Vet of Maich . 1865 14 Stit 
341 500 (( hippen i ehlif paid foi loss ot house and fuinituii ) Ad 
ol Tinnail 10, 1801 20 Slat 720 (Indians of Stnndliif, Hock uid 
Chiiennt Kivei aguieies to be paid for ponies taken by Unitid Slatca) 
Appiopilatlon Acts ol Defemhri 22 1027, 45 blit 2 10, and of Maieli 4 
1029, 45 Stat 1350 


SECTION 8 EXPENDITURE AND INVESTMENT OF INDIVIDUAL INDIAN MONEYS 


As mil) bo noted m the stat ill eg eitod m tlua chaptei, the 
lulls mid legul itious piesiubid bv Ibo Sccietiiy ot the Inleiioi 
wilU lefoicuee lo the disposition of mdividn.il Indian moiitvs aie 
bubject to the congiessional icquuemenl that the tniids sliall be 
used foi Ibf use and beneht of the Indian The Sccielaiv moy 
not make gitts oi douitious on liehtlf of the Indian, noi cieate 
pm ate ti lists to wliieli he might tianolei the bupenisiou and 
(ontiol thit was lutiuslod to him" Novel theless, the meaning 
of the loi 111 “lui the use and beiietil of the Indian” 13 lelntive, 
and in absimoe oi i showuig of fiiiud oi a Lick of undeistanding 
IS to what might be within the iiiii view ot this phiase, the couit 
will not 31 1 isidi the ict and luclginent of the ! 8 ecietni> of the 
Intel 101 '■ 

It has been held by the Sohcitoi foi the Iiitonoi Department 
Ih It Uie money is not spent toi the use and beneht of the Indian 
when the Sieietau ol the luttiioi deducts Horn the lojaltics 
acciiung to lespeetne allottees tioin mining leases money to pay 
loi the upkeep of the local Indian igeiicy Foi b> his so doing 
the illotteis who have iiualties leeimiig luy toi an obiect of 
gt'iiei il weltaie, while othi i Tuilians who benetlt tiom the main 
lennnce of an agency but who have no such loyalties acciulng 
to tliein p ly nothing"* 

Latge amounts of ludiyidnal mouevs aie niidei the rontiol of 
Uie ftpcietary of the luteiioi * 

The regulations piovide that withdi iwal of money fiom the 
Indian’s account shall bo imidc by (heck, upon the apphcitiun of 
the dibbuismg agent, appioicd by the Oommissiouoi of Indian 
Atfaiis" Minois and adults may leceivo monthly' allowances 
not to exceed iiei moutli , siiecihe authoiily tiom the Secie 
taiy ol the lutei loi must he obi uiied foi pay ineut ot Lugei 
amounts" Aiiothei legulation pi 03 ides lh.it the disbiiising 
agents, m then discietiou, may turn ovei to any Indian who has 
leceiyed a patent in lee of his allotted land iny individual funds 
then on deyiosit to his credit 01 which in the fntiiiG accine to bis 
Cl edit “ 


•- bee Chaptei 5, sece 5D nufl 12 

in Untted States y Afodufftn, 28 F 23 76 (D C Kans 1928), and Piwfed 
States y Hotl 37 F 2(1 800 (CCA 10, 1080), coit gianteO 281 U B 
714 (1920), afro sub nom ilfort y Viuted Statek, 282 U S 74T (1021) 
Indicate how difterent courts can dlsagiee as to whethei an act of the 
Secietaiy ot the Inteiioi was In fact foi the nse and benefit of the 
Indian 

«Op Bol I D, U 28117, OctohPr 6, 1027 
The statement of the Indian OtBce shows that os ot June 80, 1889, 
it had in Its rontrol the sum of ^68,200,000 belonging to mdlyidnal 
Indians 

"26 C F E 2212 
"find, 2214 
»IbUL, 2216 

267786—41 16 


Among the legnlatioub aie found seieial which pioMilo th.it 
(t'ltain piyments of money may hi made to the Indian foi his 
uiiiestiieted use* The puipose ot this is stated to be the en- 
couingemcut of poisoiial lesponsibility , self ichaucc, and busl- 
eess expeiunce yyhich yiUl enable the Indian to become an iiide 
pendent and piogtcbsiie iiiembei of the community*" 

The legnlations iiitlioii/e the exiioiidilnie ul money 1oi edn- 
c.itlonal and agiitultnial puiposes® Fiuthii legulntious pjo- 
yide* Unt dislraising igents may piy nocessaiv mi>di( il and 
iuneial exixmsos, yvilhin spceiflcd mavimiim lunils’- Admonis- 
tiatiye piaetice pcimits the supeiintondent lo ipply lestiicltd 
funds ol an Indnui lowaid the suppoit of in illegitimite child 
ot sue h Indi in “ 

“Debts ot Indians will not bo paid li 0111 tnncls niidei the c oiiti ol 
ot the United Slates "■ " * unless pieyionsly aiilhoiized by 
the HupeimtendenI, ciiei)! m enieigency cases iie<essi1atnig 
medical tioatmeut oi in the p.ivmeut of last illness oi fiincinl 
expenses * * * and any othei exceptional cases wheie spe- 
fitic nulboiitv IS giiuletl In the Didian Oflice”"* 

The legulatioiib pioyide that when peisonal piopeity, such 
,is wagons, boiscs, fami imiileuients. etc, is puichased foi an 
Indian, singly 01 in the iggiegalo yilue of ui moic, the 
siiiieiintendeiil shall take i bill ot sale theiefiii m his name ns 
yeiidec, expiessly in tiiist loi the Iiidiin " 

111 the case of UmUtl Stales v O'Om man," iindei a legiiLilion 
such as the aboy c, the snpcimleudenl of the Winnebago Agency 
bought soveiil hoiscs with the tiiisl money held by him foi an 
Incompetent Indian The bill of sale, whith was piomptly le 
coidecl, iceited that the hoiscs weie bought wiUi tiust liiiicls 
and thill the sale was made to the supeiiutendent The Didian 
was peimilled to haye the ubc of the team ot hoises and biiecl 
Uie defend iiit to c iie toi it When he f.iiled to letciye payment 
foi his seiyiecb, the defeucLiut asserted i cliuu of lieu against 
the te.im The conit held tbit as tiiietee, tbe United Slates 
could maniLim .in ac tion ol lepleviii to lecoyoi the team fiom 
the possesbiou of the deteudnut " 


■IMd. 2215, 2210, 22118 
w/Sid, 2216 
“/lid, 22110-22114 
I ■/Mel, 221 8 22117 

n Memo Sol I D , Soptemba 8, 1988 
•* 26 C F E 221 20 
••IM, 22127 

« 287 Fed 185 (C C A 8, 1923) 

« In accoid aoohtan y United States, 270 Fed 701 (C C A 8, 1021) 
For a Itiller diacnamon of the rights of the United States with respect 
to tmst propcity, see Chaptei 6 On tlie piotecUon fiom State taxation 
of piopeity, purchased with lesliicted funds, see United States y Haghts, 
6 F Snpp 972 (D C N D Okie 1984) , and ape fSiapter 13 
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SECTION 9 DEPOSITS OF INDIVIDUAL INDIAN MONEYS 


Oiduinnlv, ustiick>d Iiiflnn Imuls up bild in (he cii^.toily ol 
a Qoieinuieiit olluiil bPic'iil stitutLs inmciei, nithoiize the 
deposit of such tnnds niuki piesciilxd condilioiis 

Seitioii 1 oJ (he Ad of June -!5, 1010,” iiioMded tint any 
“Indi 111 igciit, siipGimtendoiit oi uthei dishiiisiiiK iKeiit of the 
Indian SuiMce" uiiKht “deposit Iiidnu moneys, iiidmdual oi 
tubal, coining into his hinds as cnslodi in, in sndi bank oi hanks 
as he may sdcct,” subject to ccitain Imiid leqmieineiiU 
The Apiiiopiiition Ait of May 2 1, 1018," pioiidid foi tlie seg 
legation of tiihal funds to the ciedit of the indiiidnal mombei 
The funds so segicgited Ticie to In. duimsitcd to the iiidiiidti il’s 
cudit in anj hank selected liv the Secitt.iiy of the Tuteiioi, in 
the state oi states Jn -nhicli the tube is located The act con 
1 lined geiieial legislation in the foim ot i pioiiso 

Tint no * ' '■ indiMdu.il Inch in money shill he de 

posited m any hank until Uie bank shall hue agyeed to 
iwy inteust theieon it n iLisoiiabh i ite and sh,ill hue 
fuiuished an icioplilile bond oi collateial secuiity theie 
toi, ind United Stales bonds uny lie tiunished as col 
lateiil soomity foi * ' indnidnal funds so do 

posited In lieu of smety bonds Ptovi^id fnilhet, Tint 
the Secietiiy of the Iiiteuoi ' ' may nucst the 

tiiTst funds of ,iiiy • * ' individual Indian in United 

Stales Goyeiriniout bonds ' * ^ 

The Act of Tune 24. 1938,”“ supeiseding section 2 of the Act 
ot June 2*5, 1910 niid section 28 of the Appioxnintion Act of 
May 2 j, ISIS.”' piovides thst the Secielniy of the Inteiioi may 
deposit luduidunl tinst moneys in banks selected by bmi, tuidei 
such lilies and legulations as he mny piesciihe, pioyided that the 
hank agiees to piv a leisonahle late of mteiesL theieon and to 
fuiiiish sccuiity of a specified type The Secietuv of the In 
tenoi may wane interest on demand deposits The act also 
Iionnits the Seeietaiy, if he deems it foi the best intciest of the 
Indian, to iiuest the Indian moneys in any fedeinl public debt 
obligations and in any othei obhgations yvhich aie iincoiidi- 
tion-illy guaranteed both as to mtoiest and piineipal by the 
Umted States" 


" bee 1 S6 Stat flBT SCO amenOod m othei lospccts by Act of 
Etebruaiy 14, 1913 87 Stat 078 20 U S C S78 tHits pcousloii was 
uucbnngcd by the Act of Miucb S 1028 45 Stat 101 and the Act of 
Apiil SO, 1984 4S Stat 647 2S TJ S C 372, amendlnK tllo Act of ISIO, 
but wss snpeiseded by the Act of June 24 1048, discussed below 
••40 Slat 5(11 501, 20 U S C 102 
••• 52 Stat lOIT ZB U B C 1020 
•« Sec 28, 40 Stat 501, 601, 20 U S C 102 

Tbe BUlbonty to waive iateiost on demand depoolts Included m 
tbe 1958 net woe ocrasioiied by tbe passage of tbe Bonkutg Act of 


In piactice, the deposit of iiidiyiduil Iiidi in moneys is made 
in the name of the United States, the dislmising igeut keeps 
account of the imouuts duo (he y itiims iiidu idiiils , the Innk 
in yyhirh the fluids iie depositi d has no account yvitli (ho y.inons 
mdiyiduils on udinse beli ill the funds \yeie depositc^d 

Though these funds aie deimsitcd bv the Umted Slates in its 
lepiesentitiyc eipacity, yet in case the Iiank tills, such de 
posits, being debts due to the United States, aie eiiUtled to pii 
only undei R S Sec 8466 In tbe case ol BximucII v Unilid 
8lat( 8 FidiUti) £ Ouai anti/ On Ihc comi midei VL S Sec j4()3 
giying the United States piioiity in payment of claimh agiiiist 
in insolieiit estite, giaiitcd piioiity to deposits ot Tiidiau 
moiioys, indiyidual .ind tiibil, made by the supcimtendent of tho 
Kliniilh Heseiyation 

In Giifoicing the teims laid doyyn by Congiess toi the deposit 
of Indian funds, the Depaitmenl of the Intel loi issued legula- 
tions goyeining deposits Under icgnlntions appioved Maich 6, 
1088,”* a bulk seeking to qualify as a depositoiy must flic an 
application showing its fmanciil condition, the imouuts of 
money it will accept, the late of inteiest that wiU be paid and 
the type ot seemlty that will be fuimsbcd The legulutions 
piovlde foi deposits m the name ot the disbuising agent and 
inteiest is payable semiaimuiiUy Montlily statements of le- 
ceipts and cheeks on the Inchan money aerount and otliei state- 
ments of infoimation sh<ill be fninlshed when leqnued Def- 
inite pioyisions as to the type of secuiity, such ns bonds of 
coipoi itions, individnals, oi of the Umted States aie made 

August 24 1«»S5, 49 Slat 084, 714, 715 The Act of May 25 1518 had 
limited tbe class of eligible diposltoncs of Indim funds to those paying 
Kasonible interisf But nndei the 19 <5 ait, as luteipietcd by tho 
Solicitoi of tbp Depaitmput of the Inteiioi (Op Sol I D, M 28281, 
March 12 1986), banka which an membpis of the Fedeial Bescive Bys 
tern or of tho FudPial Deposit lusuiuncp Corporation are prohibited fiom 
paying any Inieiisl on demand deposits and all statntoiy lequnoments 
inionsistent with this piohibition aie icpcaled Following a paiallel 
opinion of the Attoiney Gtcncial in the case of postal saTmga funds, the 
Sohdtoi of the Inteiioi Dopartmont hold that deposlta might bo made 
ulthont intuest in banks prohibited, nndor tbe 1956 Banking Act, fiom 
paying IniPiest 

*"269 P S 483 (1020), ift’t 289 Fml 705 (C C A % 1024) iD g 
205 Fed 441 See ilso Utiifid Btatea V Bainatt 7 F Snpp 573 (D C 
N D OUa t')o4) C’l VmUd Btatr\ v Tolm^on, 11 F Supp 807 (D ( 
N D OkU 1045), ikd 87 F 2a 155 (C P A 10, 1046) (hohlim, 
United Stites not uitiUed to prloilty in dibt of bank to guaidian to 
wboiii funds had been nnlaiytally paid) On iightb of ciodltois of 
Indians, see ChnplPi 8 sec 7C 

*•' Hegulalions of Maich 2 1048, Dpiiaitmenl of the Inti nor. Office ot 
Indian Affilrs, 20 C F B 2501-25018 


SECTION 10 BEQUEST, DESCENT, AND DISTRIBUTION OF PERSONAL PROPERTY 


A IN THE ABSENCE OP FEDERAL LEGISLATION | 

In the absence of fedeial legislation, tho bequest, descent, and 
distiibution of the Indian’s peisomilty i6 subiect to tiibal lule 
and custom” 

Bceausc the inheiitaiice of allotted lands Is governed on sub 
stantly'e questions by state I.iyy,”" the Indians of allotted lesei- 
y aliens have, in some eases, adopted the state law as then own 
with lespect to the descent of peisonaltj, thus achieving the ad 
y ant age of haying a single body of law deteimine the descent of 


“■btp (Tiaptei 7 sec 0 Cf TtHjtHo v P/mor, 42 N M 457 7S P 
2d 145 (1918), holding that tbe state looit has powei to appomt m ad 
mmiatiatoi foi a deceased tribal Indian to uitoice a right of action 
created by a state wiongfn] death statute 
““ Bee CSiaPtei 11, gee 0 


leal ind peisuuul piopeity ™ A tjpii al body of lules goveining 
descent and distubutioii of iiniestiicted iieison.Uty is that set 
foith in the Ocide ot Oidmances of the Gila Bivei Pima-Maiicopa 

™< Bwinoimsh haw and Older Code, chap 8, eco 5 (adopted March 15, 
1058, appioved Maich 24, 1958) , Pine Hidge Tiihol Conit and Coda of 
OFenses, chap 4, sec 1 (adopted Fcbinoiy 20, 1937, appioved March 2, 
10371 , Cheyonni Bivei Code, chap 3, eei 2 (adopted Uctobei 6, 1038, 
appioved Oilobit 8, 1958) The Blackfeet Code of Law and Oidei 
(May 0 1987) provides that the tilhal court shall apply its own law If 
pioved, otherwiBp, the state law is to bo used Similar piovlsions aie 
to bo found in the Flathead fVide (adopted Decembei 22 1930, appioved 
Deecmbei 24, 1038), and the Makoh Tribal Court and Code of Offenses 
(adopted Febmary 16, 1088 appioved Fibiuiry 28, 1988) And cf Giay 
V Oottman, 10 Fed Caa No 5, 714 (C C Kang 1874), wbeia the court 
pomtg out that the Wyandot probate laws have been copied fiom tho Taws 
of Ohio with ceitain modfficatlons, such os a piovision that only Uvmg 
children sbonld mbeiit 



BEQUEST, DESC®NT, AND DISTRIBUTION OF PERSONAL PROPEBTr 


Iiiclnii CJoinmnmtv, ndopled June 3, 1030, .ippio\ed August 24, 
103b The fio-veiiiiug oulinancu’" pioMdos thit altei the pav 
mout ot tht flelils and lunei il CTpeuses, the Kiuaiudei pisses to 
the siiiviiing spouse H no spouse suiiiiet, then the piopiity 
deseeiicls to the childien oi criandchildien of the dectosed If 
none oi these etist, then the piopeitv goes to the imeuts oi pii- 
ent of tlie deceased And if no paienta suivive, the neaiest lela 
tnes take The code pioiidcs th.it if Iheie is inoie than one 
heu, the hens aie to meet and decide imong themseUcs whit 
shaie each shall take and file then decision u ith the tiilial conit 
If these hens cannot agiec, upon petition hy any one of them, 
the tiibal couil will piss upon the distiibution 

B UNDER FEDERAL ACTS 

By iiitue of its iKiwei o\ti Indian piopeity,”" Congiesg may 
pioi ide foi i system of bequest, descent, and distiibntiou of an 
Indian’s peisonalti 

1 — CoiigiesE, has nevei cnieted geuei il legislation*" 

goieining the descent of an Indian’s, pcisonal piopeity, and thifc 
is a unttoi, theicioie, that leniains geueiallv Mibiect to tubal 
]uii6diction Gongiess has pionded, howeiei, that upon the 
death, intestate, of ‘‘any Indian to whom an allotment ot land 
has been mido ^ ^ befoic the evpiiation of the liuat 

peiiod and befoio the issuance of a tee simple patent,’’ the Sec 
let iiy of the luteiioi bhall detcimiue the hens of the allottee and 
hib decision bhall be hual"' Although this btatute is diiected 
piimaiily to the pioblcm of the inheiiLance of nllotmonte, and ib 
discussed in moie detail in connection with that bubject,*" the 
lutciioi Depaitment has couhtiued the powei to deteimme hens 
in the cases specified, as a powei to deteimiiio Imta fot all pur 
po^rs Thus, in dolcimining the hens of an allottee, the Bet 
letaiy ot the Inteiioi actually iiileb on the descent of peisonal 
pi opei ly in the decedent’s estate This pi actice piobably has the 
foite of 1 iw, with lespect to the estates of allottees, ind it m.iy 
be aigued that <iii established touise of admiiilstiatiye coualinc 
tion has e\t»nded the powei ot the Depaitment to peisons who 
aie not within the lanituafie ot the statute because they aie not 
Iiidi ins ‘to whom ,in allotment of land h is been made” 

The legulntions ol the Intel loi Depaitment lefei to “an 
Indian ot any .illottud leueivation,” “* which obviously defines a 
bioadei class th in the class defined by the statute, since theie aie 
many Iudi<ui& on allotted leseivations who weie boin too late 
to leceive allotments The legulntions ot the Inteiloi Depait- 
meut do not piovido foi dppnrtment.il distiibution of estates on 
luiallotted icsenatioiib, although this piactic^ is occasionally 
lesoitcd to with the coobout of all poities in inteiest where tribal 
judicial agencies me unavailable 

Under the Law and Oidei Regulations of tlie Indian Seivice, 
tho Couit of Indnin Otfenses deteimineb heuship with lespect to 


™Chaptoi 1, bee 7 

““This discubsion escludci the Plyc Cnlll/cd Tithes and OsaRes Foi 
a dlacusalon of d( scent and lelated piohlems allecting them, see Chap 
ter 23 secs 9, 12D 

““ See Chaptei 6, see 0 

“The Act of January 10, 1891, 2b Stat 720 piovides for the pay 
ment to indiyidutl Indians of the Standing Rock and Cheyenne Bivoi 
agencies foi ponlec, they weie d^itved of and states that “If any Indian 
entitled to such compensation shall baye deceased the snm to which 
snch Indian wonld be entitled shall he paid to his hens at law, according 
lo the laws of the State of Dakota * • * " 

See Chapter 7, see 6 

“Act of Jnne 25, 1010, sec 1, 86 Stat 856, 26 U S C 872 

“ See Ohaptm 11. sec C 

“26 C F R tills, 6128 Regulations goveinlng Deteimmation of 
Heiib and Approval of Wills of Indians, approved Uoy 81, 1986, seas 18, 
22, 66 I D 208, 208, 268 This mJe does not bind oiganlsed tribes 

“ See fu 116, aupra 


203 

“piopeity olhei fluiii in illolment oi otliei tiust pi (ipeily snbieil 
lo the niiisdiclion ol the United States ” " 

Tiibil toiiils of oiginizid lubes some times e\eicise like 
luiisduliim Old all peisonal piopeity"’ 

In some cases, tiibil couiuils hate lequested the Inleiioi De- 
piitnient to handle cslalis iniohiiig pu^oiial pioiauti, ,tnd the 
Diiwitment Ins done so 

The question ot whit 1 iw ipplii s lo .ni est.it< ol peisonal pi op 
eily should be dislinguishi d tioiii llu question ol what igeiny 
shill idmmistci the esLiti* Tlie Secietaiy of the Iiitiiioi m.it 
ipply tubal custom aud the tubal councils m,iy apph bl ite law 
As a matlci of piadicc the etimmeis ot iiihci it.iiu c, acting foi 
the lutciioi Depaitment and applying state law lo the deteniii- 
natiou of the luluiitaiice ot leil piopeiti, (oninionly apply the 
same lules lo the mheiilance of poisonal piopeity VVheie, how- 
cvoi, the lecoid shows a dibciopiucj between tubal custom and 
state law, a detoiminalloii by in inhentauce esainiiiei of the 
descent ot the peisonal estate ol in uinllolted Indian, in ac 
coidance with state law aud iii iiiilation ol tiibal custom has 
bet 11 held Illegal In Estate of Ydloie Han, DiiaJlotUd Naviijo,”" 
the Solicitoi foi the Intoiioi Ucibiitment disappiovetl such a 
doteimiuntiou, dcclaiiiig 

I belicie tint this conclusion is uinustiflt*d oiUici ,is a 
iiiattei ot stiKi law oi ib i maltci ot policy On the 
legal question I call yoiii iltciition to the lollowing paia- 
gi ipbs in tho opinion of this Depaitment, appiovetl Octo- 
bei 20, 1934, on “Poweis ol Indian Tillies’ (JI-J7781) 
LSee 'I'j 1 D 14] 

' ' With lesiiecl to ill piopeity otliii Ihnii 

illolinents ot 1 lud ni idc uiidei the (lenei.il tllotmeiit 
Act, the inheiitince laws and (usttims ot the Indian 
lube aie still ot bupieme aiitlioiity 
Oa the policy question invoh ed I can sec no uecsssity 
ftii dcpaitmental legiilation ot iiibeiitancG of peisonal 
piopeity of Naiajo Iiidnns The lecently piomnlgated 
doiiaitmoatal legulations lelating to the deteinmiation 
of hens iiid the appioial of wills specifitally lestiict de- 
paitmeiital supeiyision ovei tlie inheiitance of peisonal 
piopeity to lesoisatioub which base been allotted ( Rec- 
t ions 13 and 22 ) Likewise, the lecenlly appioved law aud 
oidoi legiildtiuns pionde that Indian Judges shall apply 
tiibil custom in the distiibution of peisonal piopeity 
I thciefoie lecuuimciid that instead ot letuiniiig this 
case foi the piiiiKiso of ledistiibiiUiig in ai cm dance, with 
Aii/oin law the peisonal piopeity which has been dis 
tiihuted in atioidance with tiilinl custom, it should be le- 
tiiiued so that the entiie estate may be disliibnted in 
accoidaiico wnth tiibal custom The Eviuiinei of Iii- 
lieiituiue should t.iki tc&timouy as to such customs of 
inheiitance, m then application lo the tacts of this case, 
and submit a revised ordei deteiniining hens foi depail- 
inental appioval 

2 Bequest — ^The powoi lo bequeath peinoii ilty is spetifleally 
giaiited by Act ot Febniaiy 14, 1918,’ " .unending the Act of 
June 26, 1610 It pioyides that any iieisoii of the age of 21 
yeais oi oyei inaj dispose of his mteu‘st in any lestiictcd allot- 
ment, tiust moneys, oi other piopeity held In tiust bj the United 
States befoie expualion of the leslilctiye peuod, by will m ac- 
C01 dance with legiilntions pic«.ciibPd by the Secietaiy of the 
Inleiioi To be valid, the will must be appiovod by the Scaetoiy 
of the Inteiioi The act piovides fuither 

That the Secretary of the Inteiioi may appioye oi dmap- 
piove the will eltliei befoie oi aftei the death of the 
teatatoi and m case wheie a will has been appioyed and 
it 18 sub'iequently discovered that there has been fraud in 


“25 C F R let 81 , 66 I D 401, 407 (1986) 

“ Bee Chapter 7, sec 8 

“ 66 I D 426, 427-429 (1086) Alao see Chaptei 7, i-ec 6 
“Bee 2,87 Stat 678, 679, 26 U S C 878 
»> 86 Stat 866 
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THE RIGHTfe OF THE INDIAN IN Hlfi PERSONALTY 


connection with the e\ecu1iou oi piociiioment of the will 
the Secietaiy of the Inteiioi IS heieby aulhoii/ed * * *\ 

to cancel the appioial of the will, and tho piopeity of the 
teslatoi shall theieupon descend oi be distributed in ac 
cm dance witli the laws ot ihe htate whcieiii the piopeitv 
ife located i- i i ■» 

In the case of Blau ict v Uatdxn^' the Siipicme Coiiit held that 
a will by a Quiipaw allottee dlsposiiif? of hei moneys diiived 
from hei leslnctoil linds and which weie held m tiust bj the 
United States is goseined by the 1019 ict The Comt held map 
plicable a statute of the State of Oklahoma legulating the poitioii 
of an estate that may he tiansfeiicd by will, statiiiB th,it the 
will is 1 ilnl it apinoiod hj the Secutiiy of the Tnleiioi ind 
e-seented m accoidaiice with his legulations 


The act piovldcs also Ihst the dealh ot testator md the approval of 
thi will dom not toiminatc the tiust, end that the Secretary of the In 
dim miy in his diHCiction reaulate thi distribution and expenditure of 
the money belonging to the legatee 

siase L 8 810 (10211 air g 261 Fed dOO (C C A 8, 1010) This 
caiie IS aloo discussed in Chaptii 6, aec 11C(2), Chapter 6 sec 2A and 
Chapter 11, sic 0B See aUo Blundell i WoIUico, 267 D 8 d7S (1023) 


Tho light of the Indian to bequeath his shaies in a tribal coi- 
poidtiou oiganized uiidci the Wheclei Howard Act is hmited 
to the extent that he cm give thorn only to lus hens, to tiihal 
menibeis, or to the tiib.d coipoiition’* 

Sime the s( itule goieimng the bequest ol restneted poison 
altj does not apply to nniestiicted peisonalty, the tribal law on 
tcstamentaij disposition ot nniestiicted peisonalty is bupicmc 
Even tUongh the bequest ot icstiicted peisonalty be sub)eit to 
the lules and legiilations ot Ihi Secielaiy of the Inteiioi, nesei 
theless such inles and legiilatious' ' implicitly authoiiae ap 
piov il of wills made m accoid with Uib.il customs oi tubal 1 iwa 
legaidmg testameutaiy disposition wlieie theie has been no 
eomphtnee with state law “ 

u<Act of Jane 18 1034 sec 4 48 Stat 084, 08>!, 2A U S C 464 
« BB I D 2S8 279 (19SB) 

laijBsiofe of lelloio Ilan, Unallotted Naoajo, BB I D 420 (10d3) 

' » The rules and regulations prcseiilXHl by the Di partment of the 
Intirioi foi the execution of wills, as approved May 31, 19dS, may be 
lound m SS 1 D 26 i 27V-280 

» • 53 I D 14, 42 (lBd4) See also Fstote of Telloui Han Unallotted 
Natttjo SB I D 426 (1085) 


SECTION 11 INDIVIDUAL RIGHTS IN PERSONALTY— CROPS 


Bally in i(s dealings with the Indians, (he goveiument sought, 
bj gianting them agncultuial aids, to encouiage them in peaceful 
pursuits, that would pios ide a means of subsistence 

As has been obseiied elsewheie In this chaptei, when the 
Indian was compelled to ideate his land, pi oviMon was made for 
his leimhmsement foi the piopeity he could not take with him, 
induding Cl ops'® "Wheie possible, tho Indian may have been 
peimitted to lemam on the land until he hopyested his growing 
crops 

Piohlems niisiiig today conteru chiefly the ludiin’s rights to 
dispose of ill 01 some of his interest lu his ciups grown on 
restiicled lands 

Tlie law IS not settled as to whethci an Indian may without 
depaitmental appioval, sell oi moitguge*” ciops giown on le 
stiicted lands, but sevaed theiefiom A memoi mdum of the 
SoUeitor of the Department of (he Intoiloi presents the iigu 


“> UHited Staten y Cfrav, 201 Fed 291, 283 (C C A 8, 1912) 

"•See bee 6, supra 

Treaty with CUieiokees, Febiuuy 27, 1819 7 Stat 19B, 197 
»*As lor the Bale oi moitgoge of the ciops hefoie sevuance tho case 
of XJmled mated v Fiiet Nat Banlt, 282 Fed 830 (D C E D Wash 
1922), holds that the United States miy enjoin tlie foioclosuie sale ot 
mortgaged crops, the moitgigp having been mide on giuwmg ciops ind 
crops to hi giown dniing that yeai Memo Sol I D Match 2B, 1010 
"•Dated Januaiy B 1988 


monts on eiUiei side On the one hand, it may be contended 
that even though seteied from the icstiicted land, the ciops nic 
lin&t property while situated on the land Foi as long as (bey 
lomain theie, the moitgagec cannot ontei upon the land without 
the Ooi exnment’s consent The contioiy nignment is that the 
sole 01 moitgage ot seveied cioiis does not come within tho 
lestiictions of the Indian’s privilege to eontiact “* noi does it 
.iffect the realty since seveied ciops aie not pait of the land, 
that theie aie no lestnctions ou the Indian’s disposing of his 
eiop as best he can 

To seeme a loan fiom a tiihal coipoiation undei the 'Wheolcr- 
Howaicl Act,” an Indian may moitgage his ciops lo the coi 
poiation,'" since he might convey (he hind itself lo the coi- 
poiation 


"•Boi roBtibtlons on the power lo contract see Chapter 8, sec 7 
"•48 Stat 984, 26 U 8 C 401, ei seq 

W«Menio Asst Seej I D, Vugust 17 1938 This memorandum ills 
cusses an opinion of the Attomev Genual of Noith Dakota, which holds 
that the 1932 Ciop Moitgage Act ot Noith Dikota, which declares void 
moitgages on giowing and unhaivested ciops does not apply to such 
moitgages given by Indians to Indian coiporations The opinion holds 
that the piovlso in the imcndment of 18 14 excepting fiom the scope ot 
the 1932 act 'any moitgage oi Hen In lavor of the United Stales 
• • • OI any depsitinent or agency of eithei thireor’ excepts suih 
tribal (oipoiation us a federal Inslmmentality 
•"Memo Sol I D March 2B, 1038 


SECTION 12. INDIVIDUAL RIGHTS IN PERSONALTY— LIVESTOCK 


To induce Indians to adopt agiicultuiol pmsmts, treaties with 
Indians frequently contained a piomise by the Umted States that 
it would furnish livestock to them When these promises weie 
fulfilled, tho Ityeutock lemamed the pioperty of the United 
States, the Indian having the iigdit to possesbion and use®* 
Livestock was also purchased by the United States foi the 
Indian, with his own money 


«>B g Treaty with the Slouy, Apiil 20, 1868, Art 10. IB Stat 643, 
089 

•n Bee Untied States v Siidetson 228 U 8 B2 (1913), ley’g 189 Fed 
262 (D C Ore 1911) 

■eo Umted States y Anderson, 228 U S B2 (1918), leYg 189 Fed 262 
(D C Oie 1911) 


In the Appiopnntion Act of July 1, 18a4,”' Coiigieas prohibited 
the sale ot any cattle oi then Incieate, In possession oi control 
of QU Indian, which weie puicliased by tho Goveiument, to any 
person not belonging to the tube to which said Indian belonged 
01 to any clti/en of the Umted States, except with the wiitten 
consent of the agent of the tribe to which Raid Indian belonged 
In the case of United States y AndouoV" the Comt held that 
thib act aiiplied to cattle pin chased by the Government even with 
the Indian’s tnnds It has also been held that the Act of 1884 
IS not limited m applieation (o cattle in possession of Indians 


•a 23 Btat 70, 94 2B U S 0 193 

•••228U S 32 (1913), lev’g 189 Fed 202 (D C Oio 1011) 
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nt the time of its enat tmeiil Siuce i sale caunut bo uiade 
without the wntten consent of the agent, a nioitgage on the 
c ittlL without such consent has been held void”* 
nowevei, a sale oi othei disposition of the livestock to non 
membtis of the tube, eieu with the consent of the agent, may 
lie made illegal, is wliexc the statute making the appiopiiation 
siiotilicallv s( iti*s that no b.iles to such out sideis shill be made'"' 
The Appiopiiation Act of June 80 1910*** also icstiicted the 
disposition of livestock puii based oi Issued by the United States 
and nnv iiicionse It proiided that such animals could not be 
sold, moitgaged, oi othei wise disposed of, eveept with the wiit 
ten cousc'nt of the fedeial ofBcei in chaige of the tube, any 
ti ins<iction in violation of the statute would be void It was 
fiiithei pioMded th.it all such stock u as to bo bianded with the 
imtiils I D (lefeiiiug to Intel loi Depaitment) or with the 
icseiiation biand and conld not be lemovcd fiom the Indian 
couutiy without the consent of the fedeial oflaeei oi by oidei of 
the ,Socictaiy of Wai in connection with hoop movements 


w’iiidpj s La Olmi, 77 Wish 488, 188 Pac 8 (1914) 

Appiopiiation Act of March 2, 1889, sec 17, 2’! btal 888, 891 mak 
Ing piovision for dlstiibulion of Uvcstock among Sioux Blfect of this 
act upon Act of 1884 Is fllscusaed In Fialur v United Btate% 226 Pad 
16b (C C A 8 1016) 

feeo 1, 41 Slat 8, 8. 26 U 8 C 168 


An additional ict affecting an Indian's inteic«i( in his In estock 
IS the Aiiiiiopiiation Act of Much 3, 1805,** which pel mils an 
Indian agent to sell Incslock lielonging to Indians which is not 
needed foi subsistence The s.ile is to be undci iiilcb incl legiila- 
tioiis iiiosciilic d hi the Sccictiiy of till! luleiioi and the pioc coda 
used tin the benefit of the Indian 
111 aci Did nice with the fedeial polic) of eiuoiuagiug Indians 
in poacetiil agiiciiltuinl pm suits and of piovidiiig llitiu with a 
means of Ineliliood and subsisteiic o, the Secietaiy ot the Intinioi 
has pioMded foi ceitiui piefeiential lights to Indians m the ac- 
quisition ol giaamg peimits on Indian lands foi his Ihcstock*** 
On leseivalions wheie sufiicient hibal land is available, fioe 
glazing pri\ileges may be giunted to ludnins by the tubal au- 
Ihoiilies, ns an eiicoui.igemeut foi tho breeding lud i.usiug of 
livestock”* 

The Indiin is piotected in liis caie of livestock by legulntions 
seeking to pievent the spiead of contagious diseiscs among stock 
on Indian lauds*™ 


>"8cc 9 Id Slit 641, 'iiid, B 8 i 21d7, 2D n 8 C 192 Bee Chapter 
4, sec 0 

”•25 C P B 7111, 7118, 72 8 
719 

»f6Kl, 7122, 7210 
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SECTION 1, BACKGROUND OP THE ALLOTMENT SYSTEM 


'ITie baekifiouiid, the mceplioii, and the opeintiou of this sya 
tem aie set foith ivith a wealth of detail in J P Kinney’s study, 
A Gout men t Lost — A Oiiiltzahoii 17o« (1937) and, moie biiefly, 
in a “Histoiy of the Allotment Policy" by D S Otis, which, 
piesented in healings' loading to the enactment of the Aft of 
June 18, 1984,“ pioiiJed the thief factuil basis foi the teimina 
tioii of tho aUotmenl system by that act 

A EARLY DEVELOPMENT OF THE ALLOTMENT SYSTEM 

The oiigius i)f the allotnieul system, as of eveiy othei impoi- 
tiint legal institution in tho held of Indian iiKaiis, aie to be 
tuuud in Indian tioaties As enilj as 1798 tubal lands weie 
allotted to individuals oi taiuilios“ Allotment was then, as it 
lias been gsneiflih eiei since, on incident in tbe tiansfei of 
Indian hinds (o white owneiship Chiefs and councilb might 
cede vast aieas ovei nbith a tube claimed owneiship, but when 
it came to ceding i plot of land which some meinbei of the 
tube had impioved and on which he lived, a diffuient situation 
was piesented In this situation many tieatics piovided that 
Iheie should be ‘lebeived" fiom the cession tiacts of land foi 
tho use, Ol occupancy, oi owneiship of designated mdividuals 
01 famihes^ GThese enilv allotments were commonly known as 
reseivations Vinous foims of tenine weie impo'fcd iixam 


’HenimgB, CommitiPo on Ind AS thl Cong, ii sess , on H B 7902, 
1084 pt 0, pp 428 et leg 

' 48 atut 084, 20 D S C 461 et nev 

1 Treaty of June 1, 1798, with tho Oneida Nitlon, unpublisbed treaty, 
Aithivee No 28 

•Treaty of September 20 1816, with the Chickasaw Nation, 7 Btel 
IBO, Treaty ol July 8, 181T with tho Cherokee Nation, 7 Btat 166, 


these leseitations In some cises lands weie hold in liust foi 
the individual* In othei cases the Indian arauiied title eithei 

Treaty ol Septemhir 20 1817 with the Wyimdot, Seneca and other 
tribes, 7 Slat 160, Ticnty of Cktobci 2 1818 with the Potawatamle 
Nation 7 Stat 185 , Tteaty of October 2, 1818 with the Wea Tribe 
7 But 186 Treaty ol October 3 1818 with the Delawaie Nation, 7 
Stat J88, Irittty ol Octobei B 1818, with the Minme Nation, 7 Btat 
189, Tnity ol Ftbioary 27, 1810 with Ihi. Cherokee Nation, 7 Stnl 
106, Ticnty ol Anguet 20, 1821, with the Ottiwi Chippewi md 
Pottawitimic Nations 7 btat 218, Treity of June 2 1825, with the 
Great and UtUe Osage Tribes 7 Btat 240 (leservatlnns lor "hall 
breeds ) , Treaty of Tune 8 1820 with the Kansas Nation 7 St it 244 
(lescrvntiona lor * hilt biorde’’) , Tieatv of October 16, 1826, with the 
Potawataniie Tribe 7 Stat 205, Treaty ol Oclohoi 28, 1826 with the 
kliaml Tube 7 Btat 800, Titaly of July 20 1820 with the Umted 
Nations of Chippewa Ottawa and Polawatamie Indims, 7 Btat 820, 
Tiiaty ot August 1 1820 with the Winnehaygo Nittnn 7 Stat 820, 
Treaty ol Scptembei 27 1830, with the Chnetaw Nitlon, 7 Stat 388, 
Treaty ol August 00. 1811 with the Ottowav Indians 7 Slat 050, 
Treaty of Maich 24, 1882 with the Creek Tube, 7 Stat 880 Ticaty ol 

September 16, 1882 with the Wlrmcbago Nation, 7 Stat 870, 'Treaty 

ol October 20 1882 with the Potawatamlo Tube, 7 Stat 878, Treaty 

ol October 20, 1832, with the Chickasaw Nation, 7 Btat 281 , Treaty 

ol October 27 1882 with tho Potawatomlob, 7 Stat 800 , Tre ity ol 
October 27 1882, with the Kabkaskia Tube, 7 Stat 402, Treaty ol 
Fiebmaiy 18, 1833, with the Oltawas 7 Stat 420 , Tn ity of Septemhei 
26 1888 with the United Nation ol Chippewa, Ottawa, and Potawatanue 
Indiaiu,, 7 St it 481 , Tieatv ol Uav 24, 1824 with tlie Chickasaw Na 
tlon, 7 Stat 480, Tieaty of Oetobei 22, 1884, with the Miami Tube, 7 
Slat 468 , Treaty ol Decmnbei 29, 1885, with the Cherokee Tribe, 7 Stat 
478 , Treaty ol April 28 1886. with the Wyandot Tube, 7 Stat 602 , 
Treat! of Novemba 8 1818 with the Miami Tribe, 7 Stat 660 
•Tieaty of June 1, 1798 with the Oneida Nation, unpublished treaty, 
Archlrea No 28, Treaty of Septemhei 20. 1810, with tbo Chick laaw 
Notion, 7 Stat 160 
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iindei <i lestnclioii ag mist iheiiatiuu witlioiit the coiiseut ot tUe 
I’l esidont," 01 m tee simple' 

Sninewh i( l.itei allotment cime to be used as .111 insliiimeiit 
foi teimmitmg tiibnl existence Allottees sniiendoied then 
intpipst in the tiib.il esl itc and bctomc citizens* 

Duiiufi the 1950 s, this bieak up of tubal l.iuds nnd tubal 
existence lliiongh allotment assumed a slandaid pattern’” 
Duiing lUe last \eais of ibc ti eat y making peiiud, iiid £01 
tuo decades tlieicoftei, the tieaty pioiisions on allotment sened 
ns models toi legislation 

The legislatiio development leading up to the Goucial Allot 
iiient Act, ind the puiposes and baokgiound of that act aic 
,111 ill /ed in Otis’ study fiom which the tollowmg exeeijits aic 


In the 1870’s the Goieimneut’s poUcy of geneial 
allotment ol Indi 111 lands in seieialty giaduilly took 
foim * ' ’ By 1885 the Goveinnient had, under 
vaiious tieitics and laws issued ovei 11,000 palrnts to in 
dividual Indians ind 1200 ceitiflcates of illotment ' The 
tact tint 8,600 ot these patents ind 1,105 ot these ceitifl 
cates woie issued undei liws passed and tieatics latihcd 
dniiiig tho poiiod 1850-69 suggests Unt the loices which 
produced the Geuoinl Allotment Ac t of 1887 wcie coming 
to life in the mid-centui y In 1862 Cniigiess saw fit to pass 
a law foi the special piotection of the Indian allottee in 
the enioyment and use of his land “ And in 1876 Congiess 
gave fiulbei momentum to the whole lands in seveialty 
inoiement by extending to tbe Indian lioineste iding pm 
lieges (18 Stat L 420 ) 


»n Bip No 1570, May 28 1880 .1 


In the me mtime, the Indian Admmistration was giav 
bating steadily to the position of auppoitmg allotment 
as a geneiAl pimeiple ' * * 

* * ' In 1877 Sccietaiy Seliuiz lecommciided allot 

mont to heads of families on all leseivations, “tbe enjoy 
ment and yiide of the mdividiial ownciship of piopeity 
being ono of the most etfieetivc cjyi living agencies’”'’ 
Piom that dale onwaid the Soisico ns a whole woikcdi 
foi the speeding up of allotment undei pievious acts and 
tieaties and the pass ige of n genei al 1 iw ' * ” 

“■ Bepoit of the Secretary of the Interior 1877 n 


UBiaiATION 

In the late seventies Iheie was a giowmg public oidnion 
m siippoi t of tho allotment movement Tlie Coimnisaonei 
in 1878 declared, 

"It [ illotment] 13 a measuie coiiespondent with the 
piogiesflivo age in which we live, and is endoised by 


’Tieaty ol Octobei 2, 1818, with the Potawatamlo Nation 7 Stal 186 
Tioaty of October 2, 1818 with the Wea Tilbe, 7 Slat 180, Tioati 
of October 8, 1818 with the Delnwaro Nation, 7 Stat 188, Tieaty ol 
October 18, 1826 with the Potawatamio Tribe. 7 Stat 20B , Treaty of 
Octobei 28, 1823, with the Minim Tribe, 7 Stat 800, Ti.aty of Inly 20, 
1829, with the Omtea Nations of Chippewa, Ottawa and Fotawntanue 
Tndians, 7 btat 320, Treaty of Angntt 1, 1820, with the Wlnnebaygo 
Nition, 7 Stat 828 

> Tieaty ot Septemboi 29, 1817, with the Wyandot, Seneca, and other 
tribes, 7 Stat 160 , Tienty of Octobei 0 1818, with the Mlame Nation, 
7 Stat 189 , Treaty of Sugciet 29, 1821 with the Ottiwa, Chippewa, 
and Fottawatamle Nations 7 Stat 218 , Treaty of June 2 182B, with 
the Qieat and Little Osage Tribes, 7 Stat 240 (reseivations for "hall 
breeds’') , Treaty of June 9, 1826, with the Kansas Nation 7 Stat 244 
(lesernliona loi "half bieeds ’) Tioaty of Septemliei 15 1892, with 
the Wlnneb igo Nation, 7 Stat 970 

•Treaty ot Novembei 24, 1848 with the StocLbiidge Tribe, 0 Slat 
988 (division of tribe into “atlven’ puty and "Indian” paity) , Treaty 
of April 1. 1860, with the Wyandot, 9 Slat 987 Of, Treaty of August 
6, 1820, with the Chippewa Tube 7 Stat 200, proTidinsr for allotments 
to half bleeds, TieaW of September 27, 1880 with the Choctaw Na 
bon, 7 Btat 888 , Tioaty of December 20, 1888, with the Cheiokee 
Tilhe 7 Stat 478, Tieaty ol July 8, 1817, with the Cherokee Hebon, 
7 Btat 166 

u Sea Chaptei 8, sec 40 


all tine friends of the Indian, as is evidenced by the 
iiuiiieious petitions to this oil ect piesentrd to Cougicss 
fiom citi/eiis of the larious States”* 


“Commissioner of Indian Atfalis fl880) xvll 


Eaily the following veai a joint committee of Congiess, 
appointed to cnnsidei the m itlei of Iransfeiiing the Indian 
Bmein to (he Wai Dejiai tiuent, lepoiteil i decision ad 
terse to tho cli inge and piocec ded to m iko iccommenda 
tious of mtasnies to civilize tlip Indians One ot then 
pioxmsals was a gcmial allotment liw pioviding for i 
title 111 fee with a JTjohi lestiicLioii upon alienation 
That same day, Januiiy 31, 1870, Ch iiimau Ho lies of 
the House Committee on Indian Affaiis leimi tod a geneial 
allotment bill'' In the nixt Congiess vaiions bills weie 
intiodiiced to the same eflect ‘ The House committee on 
May 28, 1880, lepoited favoiably an allotment bill and 
accompaniod it with statements ot the majoiitv nnd minor 
ily views "* In the Senate the measuie which was to be 
known foi the next few yeais as the ‘Coke hill” was 
lutiodneed “ 


in Hep No 99 Jan 3t 1879, 4Bth Cong, 9il seas, 8-20 

• Conueaslonal Beooid Jan 91 1879, 864 (Sea also H Rep 
Mni 3 1870, i6th Cong ad st ss ) 

^ -rongrossional Hecmd, Jnn 12 1880 274, Mar 8 ISSU 1964, 
May 16 1880 3607 

In Bep No 1676 May 28, 1880 4eUi Cnng 2d seas 

* Congiessional Becoid May 10 1880 3507 


B THE GENERAL ALLOTMENT ACT 


The cuciimstauces suiiounding the onactment of the General 
Allotment Act nie thus 6ummnii/ed m Di Otih’ study 


Senatoi D iwes in 1885 eiodited Oail Schmz with havmg 
ongmated the bill * Its piovisions weio substantially 
tho same as those of the ultimate Dawes Act, except that 
the Indi iii was not thei cbv dor lai i d a citi/i n " The Coke 
bill passed the Senate m 1884 and m 1885 and in this lat 
tei yeai was favoj.iblv leported m the Hon&e* In the 
meantime teitim tubes by siiccinl laws were given tbe 
pimlege ol illotments in seveialty — ^the Crows on Apiil 
11, 1882 (22 Stat L 42), tlie Omalids on Angnst 7, 1882 
(22 Stal L 941), and the Umatilhis on March S, 1S8B 
(28 Stat L 840) Tlieso acts applied to specific lesei- 
vations the piinciplcs of the Coke bill 


[BOb^Ol 


of the Lake Mobonk 


llu Indlin spe CnngiPsHunal Becnid, Tan 24 1861 glV-SRi 
"Hoports of till Commisslonni ot Indiiin Affairs tlR84) xili 
BcpoiN ol Ihc I ommlssioiipr of Indian Affilis (1886), *v , I 
Hipt No 2217 Tin 0 188D 48tli Coni, id sesM 


The illolincnt movement socmed lapidly to he gnimug 
stiength in 1896 Fiosidonl Cleiekind in his annual mes- 
sages in 1885 and 1880 advocated the policy* In 1880 
Geneial Slieiidan, icpoiting as heutenant geneial of the 
Aimy to the Seciotniv of Wai, likewise uiged an allot- 
ment sehemo* Finally, Congress acted eaily in the fol- 
lowing yo u ind the I’l tsidciit signed the P iwcs Af t on 
Fobiuaiy 8, 1887 (24 Stat L 388) “ The chief piovisions 
of tho act wcie 


*ln Misoell ineous nopumrata Btlitlne to Indian Affniis (col 
Ipttpd In Indian Offlii Tibjniy) XV 11000-11001 

“The wiitei i cants that turn has not peimilted a taieful 
study of the Govinimtiit dninmints especlnlly of thP CongreB- 
uonal Becord idallng to the Dawps bill Such n study might 
by impllcaban tluow Mime light on the loiPos at work to sptnre 
Its paasam There is a well founded siispit inn that oil Hii 
molms of the leeisliiors wao not comriuPd rntrily with ih< 
Induin's wilfirp Thp siudv would it least show the Onft nl 
o^nioD In 1887 Piesldent Quinton told the 'Womins National 
Indian Assopiition that passage of tin Dawes hill 8 jphis pie 
vlonsh would have been “an nbaolute impossibility” She said 
that the womens pitilion with 100 000 sign limes, wIiioU wns 
presented to ronaiess in 1882 met with “dense ignoinnoe’ 
'^preindlce" and the Influent e of the “Indian Bing * Misiel 
lineons Soonmrnts Belntlng to ludiiin Affnus {euhettpil tn In 
dim Ofllpp Idbriiv), XV 11908 11909 In Its list stages tin 
tall met with no nppoblbon at all Debate dcnll only with 
details 
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and to each oiphau iindei 18, .iiid of lOacns toeuh 
other huigle pei&on iindei (ighteen, “ 


tilhet. vnn cximntLil tmm tlii pnnisions of thi 
live lvili/(d 111 lies thi _psii,Ls 


in Iiuliiiii Ttiilton tin hi mens in 
mil, lint iiiK ot till stnp south ot 


(21 i piteiit 111 fee to lie issued to eiei\ illoltfP 
hilt to lx lielil 111 tinst bt the (Jotoxnnient foi 2') 
viMis, diuitig whnh linu' the J mil toiild not he 
.ihfnated <11 Liitnnihi iid, 

(3) <1 1)0111X1 ot 4 t< us to lx illoweil the Indians 
in ithith tho\ shonlrt ninke then selections after 
allot lui lit should lx npiilnxl to aiiv tube— tailnu ot 
the Indi.iiis to do so shonUl iisnll in selection fot 
them <xt the oidei ot the Peciel lit of the Intel loi , 
14 J eiti/eiiship to lx? rnnfeiieil upon illotlt'cs ind 
upon lilt othei Inch, ms who h.id nbnndoned then 

tubes and idopletl “the habits of t It ili/ed life” • ♦ 


UMs thoMoiivis (It rrn tiroTMiwi moiemihi 


communihm was Ihil the title to land invniiably vested in 
the lube ami the actual holdinRof (he lind was deiieiident 
on its nse md occupancy They also uic.iul vaguch the 
coopeiatneiuiss and clannishness — the slioug (ommuiidl 
sense— of b,nl).ui( life, which allotment was ealuil tted 
to disiniit 


‘•Mimociil to Congress from Cheiotee Nitlon in Coiigieasinnal 
Recoid Tinoiry 20, 3881 781 

' ir Bept Sbi 1(170 Mav 28 1880 46lh Cong 2(1 boss 10 
I'Tvnntjfliht Eepoils of tlie Bond of Indian t ommleslonei s 

ffletclici and Fi inns Ln IflesdK the Omahi Tiihe, 
in Tnenti seventh Vnnuil Itcpoit ot the Buipiu of Ammcan 
Ethnology to tho becKtmv of the Smith ouim Institution, 
1*100-0 (Washington 1*111) 271-27'i 

' Beports of flie Commiasniiiei of Indian Alfaiis fl804) 332 


111 .inv event, the donbleis wcic skeptical as to whethei 
tins illotmeul method of cnihaiug would woik They 
placed much emphasis upon the i icl Lh it Indian life was 
linuiid up with the communal holding of Und In 3881 
Sen itoi Tellei quoted ,i chiefs explanation why the hx a 
Penes went on the waipath 


That tlx le.iding pio))oiiints ot illotmeiit weie inspiied 
by the highest motives seems coiiclnsiMlv tine A Mem 
hoi of Ocmgiiss, speikiuR on the Dawes bill in 1886 said 
“It has ' * * the endoisement ot the Indian lights 

nssnclatlous tliuiiighout the conntiv, md of the hestbciiti 
ment of the land » » < * « 

’’CODilisflioanl HL(»Td Dix: 13,1880 100 


The snpiome aim of tho tiiends of the Indian was to 
substitute white cmli/alion foi bis tubal cnlluie, and they 
shiewdly sensed (hat the diffcieme In the loiuoiils ot 
piopeitv w IS fundamental in the eonliast belwi en the 
two wiys of life That the white man’s way was good 
and the Indian’s way was had, ,U1 agieed So, on the 
one hand, allotment w is counted on to hi oak up tubal lile 
This bloshiiig was dwelt upon at length The agent foi j 
the Yankton Siou\ wiote in 1877 ” 


"As long as Indians live lu villages they will letaiii 
minv of then old and injnumis habits Pieqiient 
feasts, community in food, heatheu cciemonies, and 
dances, constant visiting— these will continue as long 
as the people live logtthi i m close neighboi hoods ind 
milages ♦ * * I tiust tliat bofoie anothei yen is 

ended they will genoially he located upon indlvidnal 
lands of faims Fiom th it date will begm then jeal 
and peimanent piogiess ” 


v Beports of tht CommiasronPi of Indlin AIBiirs (1377), 75 70 
, — T, Indian VfEalia (1870) 


Oil the othei hand, the aUotnient system was to enable ' 
the Indian to nequn e the benefits of eiydlRation The In 
rtian agents of the peuod made no effoit to conceal then 
disgust foi tiih.ll economy ' * ► 

But voices of doubt weie heie and theie laised about 
allotment as a wholescile eiviliAing pioginm “Baihiusm” i 
was not without Its defondeis Kspet lally weie the ITive 
fivilived Tubes held up as au example of fehcity undei I 
a communal system jn contiast to the deploi iWe eondition 
of ceitain ludums upon whom allotment had been tiled “ 
A minoiilv repot t of the House Committee on Indian 
Alfnirs ID 3880 wenl so fai as to state that Indlnns bad 
made piogrosb only under communism" At this point 
it IS woith lemaiking that fiiends and enemies of allot 
nient alike showed no cleu nndci standing of Indian agri 
cultniol economy Both weie pi one to use the word 
“<viramnm<!m” In a loose sense. In desciibing Indian enlei 
puse It w.is in the ni,iin an inaceuiate teim Gen O O 
Howaid told the I.ake Mohouk Conference in 1889 about a 
hand of Spokane Indians who worked Iheir lands in com 
mon m (he Inttei pint of the 1870’s,“ hnt certainly m 
the vast moiouty of cases Indian economic piusuits weie 
( aiiiod on duectlv with individual rewards in view 
This was piimaiily line even of such essentially group 
activities as the Omahas’ annual buffalo hunt" Agiicul 
tme was ceitamly but laiely a communal nndeitaking 
The Pueblos who had piohnbly the oldest and most esLab 
U&hfd ngncnltuial economy, weie indlviduahstic in fnim 
mg and pooled their effoita only in the care of the inlga 
lion system" What the allotment debaters meant by 


“They asked ns to divide tbc land to dividid oiii 
mothci upon whose bosom we hid been bom, upon 
Whose lap we had bcc n reaied ” “ 


■* * * The mmoiitv of the House Committee on Iiidnii 
Atlaiis doubted wbethci puv ile piopeity would tiaiistoim 
the Indian The mmoiity lepoit said * 


“Howevei much we may difCci with Ux hunxam 
tnilans who aic iidiug tins hobby, we ue ccitain 
(hat they will agioe with ns in the pioposilioii that 
il does iiol make i fiimci out of tin Indian to give 
him a quillet section of land Theie no lumdieds 
of thousands of white men, iicU with the e\iKiience& 
of centuries of Anglo Saxon cmlization, who ( innol 
be transfoimed into cnltivatois of the land by any 
such gift ” 

• H Kept No 1670 May 28 1880 40th Cong , 2d scs ,8 
The beheyeis in allotment lind auothei pbilonthiopic 
aim, which wis to piolect the Tnduin in his piesent ] md 
holding 'Tlipy weie confident that if eveiy Indian had 
his own stiip of land, ginnutced bj a patent fiom the 
Govoiiimont, he would eu)oy a secmity which no tiibal 
possession could ifimd Inm If the Inrhiins pos<>ossioii 
wis fmiiiei safegniKled by a lestiiction upon Ins light 
to sell it they believed that the system would be fool 
pioof * * • 


II must also be iiolcd llial while the advocates of aUoi 
ment weie piim.iiily and sincerely lonu'ined with the 
idvaiicemeut of the Inthnn they at the same time icgaided 
the scheme as )uomotuig the best iiiteicst of tho whites 
ns well Fot one thing, it was fondly but eiioneoush 
hoped that setting tho Indian on his own feet would le- 
lieve the Qoveinnieiit of a gieat expense In 1879 the 
Indian Commissionei m lecommending an allotment bill 
to Secietaiy Bchm/, wiote, "The evnlently gt owing leel 
ing in the countiy ngunst the contmued appiopuations 
foi the cate and comfoit of the Induiiis indicates the ne 
cessity foi a ladicnl change of polity in affuis conneeted 
with theu lands ” ■* Sprakmg m f.ivoi of tho Dawes bill, 
a member of Congress said in 1880, “What shall lie his 
fntnie status^ Shall he lemoin a iiunpei savage, block- 
ing the p.ithway of cn ihz.itioii, an incieasmg buiden upon 
the pei^le’ Oi sh.ill he lie corneited into a civilizetl 
tnxpnyei, eontiibntmg towaid the suppoit of the Govern- 
ment and adding to the material piospeiity of the coun- 
tiy’ * ^ * Wc desiie, I ay, that the l.tttci <iiiall be 

hiB destiny ” * 


« woisv— -.chuialnH Bept No 186 March 

8. 1^, 46th Cong OiJ 8868, 3„„ (Sea also Bepoits of the Com 

”•— * ^-^-an AfTUrs (1881), vilit ) 

Hetorfl, Decombei 16 1880, 1*)0 


The chief advantiges that the new system was to biing 
to the countiy as a whole weie to be found in the opening 
np of Buiplus lands on the reseivatioiis and in the atten- 
dant maicb of progiess and civilization westwaril In 
hlg pepoit of 1880, Secretary Sdiurz wiote "• 
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‘I Allolmeun will eiinluaUv open to setllemeul by 
white men Ihe luge li itts ol lain! iiO\s belonging to 
tlK 1 o>.ei 1 itions, but not used bv the linli ms It will 
thus pul the lelation*. between the Indians .iiid then 
ubite neigbhnis iii tlie -westein coiintit upon i new 
h isib, hi amduilly doing nway with the system ot 
laigt loseivitioiis, whieh lias so fieqniutlv piovokecl 
those enf loaehmonts which in the past hue led to so 
much (Hill injnstuL iiid so many disastions colli 
sions ’ 

n Report of the Secretari of the lateiioi 1880 12 


It must be leijoitod that the using of these lands wbieh 
the Iiidums did not ‘nerd” foi the advaneenieut of chihza 
lion was a logic.il pait of a whole and siiiceielv ideMislic 
philosophy The eiMli/iug policy w.is tu the long iiin to 
iKiieht Indian ind white ni in alike But doubteis of the 
allotmeut system could sec nothing in the policy hut duo 
consequences foi the Indi.iu Scnatoi Tellei m 1881 called 
the Coke bill ‘ i hill to despoil the Indians of then landb 
and to make them yagaboiids on the t ice of the cnith 
■u Congrosalonal Rccoid Januiry 26, 1881 934 
At allot hoi time ho said,” 

“If I st ind done in the Si'n.ite, I want to put upon 
the lecoid my piophecy in this m ittei that when 
30 01 10 yens shall Inye passed and these Inch ms 
shill hive piited with then title they will cuise 
the hind that w .s laised piotcssedlv in thou defense 
to secuio this kind of legislation ind it the people 
who aio clamoinig foi it undeistood Indian chii 
actei, and Indmn liws, and lucliau moi.ils, and Indian 
leligioii, they would not be heic* clamoinig toi this 
at all ” 

■•Ibid Jmunry 20, 1881, 783 

*■ '■ *■ Senatni Tellei hid t bilged that allotment 

was in the inteiosts of the l.uid-giahbuig speculatois,' 
but the nuiioiity lopoit of the House Indian Atf ms Oom 
miltee m 1880 had gone even fuithei in its accusation& 
It said * 


“The leal aim of this bill 18 to get at the Indian 
lands and open them up to settlement The pio 
visions foi the appaieiit benotit ot the Indian me 
but the pictext to get at his lands and occupy 
them • ' + If this woie done in the name of 

gioed, it would be bad enough , but to do it in the 
name of Immanity, and undei the cloak of an aidenl 
desiie to piomotc the Indi.ui’s welf.uo bv molang 
him like oui selves, whethoi he will oi not, is influitclv 
worse " 


n roUKieasional Record Tnnuary 20 1881 788 
»"U Rept No 1G70 Miiy 28 1880, 46tb Cong, 2d m 


It 16 piobably tiuc that the most iwwoiful foicc moti 
yatmg tlie allotment policy wis the piessuie of the Lud- 
hiingiy western scttleis A yeiy able pure thesis wiit 
ten at ILiiyaid bj Samuel Tayloi puts foith this theoiy 
The autUoi copiously and convincingly cites evidence to 
show the cmpldity of the westeineis foi the Indian’s lands 
and then uniestiained zeal m aeqmiing them" • r • 
Samuel T lyloi The Oilglns of the Dowea Act of 1887 (un 
jubUBh^juMUBcript, Philip Washburn Pii*o Thesis, net void. 


A «ipecial enteipiiso winch undoubtedly aftocted the 
estabhshing and woiking ont of the allotment progiam 
was the lailiuads It must again he lememheied that 
the 1880’s weie a time of feverish rail! oad building * * * 

* * * It lb inteiestliig th.it the same session of the 

same Cougiess that passed the Dawes Act went in foi 
giants of railioad lights of -way thiough Indian lands 
on a new and enlaiged scale Of 0 Indian biUs that be 
came law, 6 weie lailioad giants " Of the lemaming 8, 
1 was the Dawes Act, 1 was the appiopiiation act, and 
the thlid was an amendment to the laud-sales law In 
Septembei 1887 the Indian Oouinusslonei remoiked m 
hJfi report, “The past year has ^en one of unusual activity 


111 (ho pi o]uctiiiii incl building ol niuniious additional 
laUioads thiough Indiiu lauds” 

"t dip Coiniiilssioni ] of Indl in Affius (1S87) 


It Is siguiflc.int til it ouc of Uielojcmosl ot thi'se empiir 
bnildeis y\ is diMoyenng th.it undei the old loscivalion 
system the wiiy of the lailio.idcis w is haid The biog 
1 iphoi of J.imi s J Hill tolls ol the diliiLuUies which tho 
buildei ot the St P ml, Minneapolis A IVLiuitob i Kiilioad 
OMJtiionced m secuiiiig a iighl-ofway acioss the Foit 
Beithold ind B1 ickfeet Kcsoivations in 1888 and 1887 *• 
Hventimlly the lailioad got its gi lut (24 SUt L 402), but 
the way was pnvod toi ncqnliing nioie easily a second 
gi mt, eMending the iight-of wiy westw'aid, bv the Bl.ick 
feet agieement of 1988" This agiocmout (20 Stal L 
113) cut the lescivalion up into scyeial smallci ones (iit 
I), allowed the sale of tlie suiplus 1 uid, piovided foi 
allotment Insevcialty (ait I’D, and stipulnted th-it iigliis- 
of wav might ho gi anted thiough any of the seihiiate 
leseiyations “wheiieyei m the opinion of the Pie&ident 
tho public luteiests lequiie the coiistiuction of railioads, 
Ol othei highways, oi telogiaph lines • *” (ait 

VIII) Agiiu, the wiitei of this pipei has no eyideiuo 
to show that th(> laihuid w.is active in pioninting this 
igioement But a latei comment of James J Hill indi 
c<ites that he had been well aw iie of the disadvantages 
of the old leseivations foi ladiotidiug He said ^ 

“When we bnilt into noithcin Montana, and I want 
to tell YOU that it took l.iith to do it, tiom the eastern 
bound.uy of the Stile to Fort Benton was uncoded 
Indian land, no white in.in h id a light to put two logs 
0110 on top of the othci If ho undeitook to leinain 
too long in iiassing thiough the country, he was told 
to move on Eyen when rattle ciossed tho Missouii 
Kivei duiing the flist ve.iis to come to oui tiains, 
tho Indians isked 'j.TO a head foi walking acioss the 
lind a distance of 8 milos .uid they w.inted nii iddi- 
tional amount iiei ho.id, I don’t remembei wh.it it was, 
for Ihe walei they diank In crossing the Missouri’’ 
1417)°^ JomeB J IliU (2 vols , Qaiden City, N T , 

1017^*1 ^ ®aiaon City, N T , 

19r7)“l ^ ^ > 


INDIAN Arsinmi'S and c\i»acibis 


• In 1881 tho Goinmissionoi in a lettei to Run 

ntoi Hill, listed the paihculai tubes that had petitioned 
foi allotment and concluded by saying, * It may 

tiuthfully be siid that there aie at this time but few 
liilics of Indkius, outside of the Five Oiyili/od Tubes in 
the Indian ’Tenitoiy, who aie not leady foi this move 
ment”" As eaily as 1876 agents wem lepoiting Indian 
sentiment in tavoi of alJolment and piesentmg Indian 
petitions and this activity increased up to 1887" k • * 


1 lia'a”" (map iTi“‘Ti880)“'' as'" bo‘'“87| 
(isfi'l^and ’(1^8)*^’ agents' lepoite, ibid 


Fiom the lepeated statements of those Indians who 
favoied allotment it is cleai that what was flist and 
foiemosl in theu minds was a hope that patents in fee 
would protect them igaiust white inroads upon then lands 
and against the dangei of removal by tho Government 
A comment as early as 1876 fiom the Siletz agent in 
Oi^n as to his charges’ desiie for allotment is typical 
He said "Nothing gives them so muih uneasiness as the 
CHWistont efCoits of some white men to have them lenrioved 
to some othei countiy ” “ Theic seoms to have been little 
understanding of oi dosiie foi a new agiicultuial economy 
on the pai( of the Indians This was quite os. true of the 
Omabaa who at the time weie regarded by whiles pro- 
ponents of allotment as especially enlightened 
, “Ibid [Bqiorts of the CommiBSioner of Indinn AOaiis] (1876) 
IM, see also MisceUanaouB Doenmenta lelating to Indian At 
falra (ooUeoted In Indian Offloo Ubraiy), IX 7BaB-76B8, Eoporibs 
of ^ Commlasionei of Indian Aflalrs (1880), 2S ^ 
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INDIVIDUAL BIGHTS IN KLAL PEOPERTV 


t)ne of the 55 membeis of the tube who a.E>ked for allot 
ment expies&cfl his sense of the changing oidei hut con 
tliided his st.itenient (as up iily all the fifty fi\c did) wiUi 
tlie usual aigninent He said 

“The load out latlieis walked is gone the game is 
gone, the white people me all about us Thcie is 
no use In any Indian Ihiukiiig ot the old wavs, he 
must now go to weik as the white man dots Wc 
wnnl titles to oui lands, th it the land may be seLUic 
to oni childieu " ** 

* IPlctihoi -ind La. FlcschP 6 5b 057 8u ilBO Eepoils ot the 
CummlMionoi of Indian Afliurb (1882), 112 

Thoie -weie Jiiany eTpiessions of Indian opposition to 
allotment in the e iilv ISSO’s The minoiitv lepnit ol the 
House Committee on Indian Aflaus in 1S80 noted that 
since the act of 1S62 pi ovided foi special piotection of 
allottees 111 then holdings it was “p,issing stiange” that 
so few had av iiled themselves ot theli piivileges" The 
Senecas and the Cieeks made bold to memou diae Oon 
giegs dgamst cbsinpting with allotment then systems of 
common holding*'* Hrali/mg that they weie opposing 
the trend of oflicial pohev the Cueks remuked 

"In opposing the change of Indian land titles fiom 
the tenure in common to the tenme m seveialty yonr 
memoiialists aie awaie th it they dillei fiom ncaily 
eveiy one of note holding office nndei the Govern 
ment m connection with Indian affaiis, and with the 
gieat body of philanthiopists whose desuc to piomole 
the welfnie of the Indian cannot be ques 
tinned ’’ ’ * i “ 




5, Mar 1 , 1882, 4Ttta Cong I 


Ceitnin tubes had specific obiections to allotment A 
meraoiial fiom the Oieeks, Choctaws, and Oheiokees in 
1881 read 


‘TJhe change to an mdmdtial title would throw 
the whole of oui domain in a few yeais into the hands 
of a few peisons"" 

** Congrpssloaal Bccoid, Tao 20, 1881, 781 


• * There is a final fact which must be taken into 

cousideiation m interpieling lepoits of Indian senti 
ments and of the lesuKs of allotment etpeiunents, namely, 
that allotment had become an offlciil policy As Bcnatoi 
Tellei mamtaiued with piobable accuiary theie would be 
a tendency on the part of ageiits and suboichnate officials 
to be influenced in thou estimates CHinsciouslT or uncon- 
sciously by the knowledge that allotment was the piogtam 
to be fuitheied " 

“ CongioBSlonal BecoiCI, Jan iO, 1881 788 
■Wbat can be said from this suivey is (hat theie was 
no apparent widespiead demand from the Indians foi 
allotment 

C CONSEQUENCES OP THE ALLOTMENT SYSTEM 

The Oeneial Allotment Act pioved to be the coineistone of a 
system wliich involved n consideiable amount of legislation that 
supplemonted and amended the terms of that act The woikmg 
out of the allotment system in its eaily yeais is sketched In Part 
n of Dr Otis’ study, fiom which the following quotations aie 

tfllren 

Theie was no donht in the minds of the piopoueiits of 
the allotment system that they weie cm the lond to the 
complete solution of tlic Indian piohlem * * ► Ren- 

at oi Dawes went so fai as to sav that the genoial allot- 
ment law had oluiatcd the need for tmkeiiug ■with, tie 
organization of the [Indianl seivice He said ’ 

“It seems to me that this is a self acting machmc 
that we have set going, and if we only lun it on the 
tiaek it will work itself all out, and all these difficul- 
ties that have tioubled m-y fiiend will pass away 
like snow m the spnng tune, and we will neyei know 
when they go , we will only know they are gone " 
■Nineteenth Beport of the Board of Indian ComnuBglonets 


Indeed this “self ictiiig nuichine” would tinally lendei 
obsolete all Got einiiient michiiieiy whatcvci Senatoi 
Dawes went on to expiess a piediction of which an 
echo has been licsiul In discubsions ot Iho piesent pioposod 
policy * 

“Suppose these Indians become titi/eiis of the 
United States with this 100 icies of land to then 
sole use, what bcconns of the Indi.in lesoivntions, 
what Ik conus of the Indian Bui mu what hcxoims 
ot ill this miihnitiv whit becomes of the siy com 
nussioiieis ippiiinled loi life’ Then ociupition is 
gone, they haio all i unshed , the woik for whicli 
they haye been ciontid ' ♦ " is ill gone, while 

yon aie making them cih/ens * ■*■ * That is why 

I don’t tionble myself it all about how to (hinge it 
|the muhmei y of ndministiationl ” 

Di Lyman Abbot slid 

‘The Iiiclinn is no loiigei to he cued foi by the eyoc,- 
utiye depailmeut ot the Government, he is coming 
uudei the geneial piotocticm unriei which we all Ine, 
namely, the piotecfion of the cKUiits”’ 



iHE \ppLicmoN or AuoiMPNr 

Tlie apiiUcation of allotment to iho leseiyatious was 
aboie all cliaiarleiized by cxtieme haste 
In Septemhci 1887 — 7 months nftoi the passage of 
the Dawes Aet — the anthoi of the moasuic told the Lake 
Mohonk Oonfoicnre hoyy Piesident Oley eland had le- 
markod when signing the bill thal ho intended to apply it 
to one leseivation at that, and then giadnaUy to otheis 
Sen It 01 Diwes went on to say " 

"But yon see he has been led to apply it to half a 
doaen The bill pioyides foi cnpitih/ing the lemain- 
dei of the land foi the benefit of the Indian, but the 
gieed ot the Inndgi ibbei Is such is to pi ess the ap 
plication of this bill to the utmost * ' • Theie is no 
dangci but this yyill come most inpidly, too rapidly, 
I think, the gieed ind hungti uid tliiisl of the while 
man fcii the Indian’s land le almost equal to his 
‘hnngei and tbnst toi iighteousness ”’ 

■* Nlnetecntb Bepoit of the Boaid of Indian Comnumonci s 


In 1800 the Oommissionei lepoited, 

"In nnmeious instances, wheie clearly dean able, ('oii- 
gioee has by special legislation nuthoiizcd negotiations 
with the Indians loi poitions of their reseivations 
without wutmg foi the slowei pioeess of the geneial 
allotment law’’" 

“ Ibid lEppoit of the CommiBsloncr of Indnn Aflairsl tl8<>0) 
xyniu 

In 3888 Oongiess had latifled flyo agiccments wnth dif- 
ferent Indian tubes pioyldmg foi nllotaent and foi the 
sale of surplus lands’* 'The following yeai Congress 
passed eighl such laws" A member of the Boaid of 
Indian Oommissionei s m 1801 estimated that the 104,814,- 
049 acies of Indian reseiyations in 1880 had been reduced 
by 12,000,000 acies m 1890 and by 8,000,000 acies m the 
first « months of 1601 “ • * * 

“Tbxd (1888), 294. 802, 820, 922, 896-580, 840-344 
"IWd (1880) 421, 492 488, 440, 447, 440, 460, 4W, 404 
* Twanty third Eeport of the Boaid of Indian CommlFiSionprs 
(1801), 61 


In (ho meantime, the woik of applying allotment was 
pushed lepldly foiwaid * • In 1888 the Oomnus- 

bioner had repoited that 3,340 .lUotments had been ap 
pioved einoe the passage of the Dawes Act ’ 'Theie were 
1,068 allotments appioved in 1880, 2,830 m 1891, 8,704 in 
18*®, and in this last yeai Commissioner Morgan repoited 
that smee Pebiuaiy 1887 the Indian Office had given ita 
appioval to 21,274 allotments* In thia same yeai, 189^ 
he told the Mohonk Conteience that the allotments which 
were about to be made would bung the giand total of all 
the allotments which the Government had made to over 
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S(),000 He coucliKlGtl It Wfis time to slow down ■* His 
successors seem to hire uclecl upon Ills adiice until the 
opening ot tlie new centuij, as the followuic, fl^uies 
sliow “ 

Allotments iipp 70 vea tSIS-tnoO 
Yens Sumhti I Ytai \uMhet 

1893 4,561 1897 3, 22*1 

IWU 1,061 1898 2,015 

1895 4,S51 1899 1,011 

18<)(> 4,414 I 1009 8.7B2 

'Table in Repoii of the ComiiiiBSionei of IniUan Affaire 

(1910), 94 

’Ibid (18021,184 

• Tivcuts-fouith Bepoit of thi Board ot Indian Commiasioneis 
(180J) 37 

’^Sopoit of the Commisslonoi of Indian Affone (1888) 28 

(1804) 20 (ISO'S), 10 (1898), 2G (1907), 21 (1808), 10 (1800), 
43 (1900), 53, Bt 

In the jenis piioi to 1S87 the Government had appioved 
7,403 allotments with i total acieago of C84,J23, from 
1887 thiongh 1900 it appioted a total of B3,108 with an 
acreage of ncailj 5 000,000 • * * * 

•Ibid (1016) 08 94 


* ' * So satisfactory was the speed ot allotment to 

Board of Indian Comimsioneis that in 1801 it was contem- 
pHtiiig a ten eailv drs.ippeai ime of Qoveiument supei- 
\ision oter the Indian The Board’s report elated in that 
year * 

"• ♦ • When patents have been issued and home- 
steads seouied, when Indians aie declared and ac- 
knowledged citizens, and aie actuilly sell supporting, 
the bupui vision ot the Government and the aibitiaiy 
rule of the agent may be sately withdrawn * • *” 


This faith that the allolnnnt system would mean an 
early decline of Government suiiei vision and placing the 
liidi.m on his own responsibility continued to be es-piessed 
by the friends ol the Indian thiough the 1890's But the 
hope was not realized In l')00 there were m existence 
61 agencies — 3 more than m 1890 But while the mam- 
tonanee of the igeney system was m large measure de- 
pendent upon the needs of the service, It was apparently 
even more depcndenl on the needs of the agents The In- 
dian Rights Association reported in 1900 Ural Comims- 
sionor Jones had recommended to Ooiigiess the 
discontinuing of ID agencies but that the agents bad been 
able to bring such pressure through then It rends at the 
Orpitol tint Congress had ngieed to the eliminating of 
only oue“ 


• Twenty second Report of the Boai d of Indian CoramlBBioners 
(1890), 0 

’o Report of the Commissi onei of Indian Affous (1800) 012- 
314, Ibid (1900) 74S-74D 

^ EiKMcontb Annnal Report Indian Bights Assneiatton (1000) 
57 This repoit hats the acencits aa C8 In 1900 but Bepoit 
of (he Commisnoncr of Indian Affiaiis (1000) lists bl See 
pp 743-74B 


Theie IS no doubt that the idea of allotment was mak- 
ing headway with the Indians, hut theie is consraernhle 
doubt th,it its pi ogress was the leanll of a spontaneous 
and wide spread mteiest ot tlie Indinns m beconung hard- 
working Ameucan farmers *■ + * jji game year 
[1888] the Yankton agent wiote about i determined op- 
position to allotment which was led by the old chiefs 
and which was successfully os ei come by two companies 
of ROlfUeis from Toit Randall 
The agent concluded by lomaikmg that when the sm- 
1 ey was finished thei e was not one Indian on the reserva- 
tion who did not want his allotment “ • * • 

Ibid [Beporl of the Commlsslonor of Indian AtlaUB] (1SS8) 
70 208 


“The Osages as a tribe are almost unanimously 
opposed to tikiiig then laud m sever ilty Eighteen 
years ago they punhised this lOseivation of the 
(Jheiokecs for a home, and as smh they waut it to 
he They nigne that the time for such action has 
not yet come that they are not prepared in any way 
to have while settlers for in ighbois, iind especially 
th it vaiioly of white men with whom it has been their 
mistoitunc to come in (ont icl About 200,009 acres 
of an area of over 1,500,000 is tillable land, the other 
18 only suitable for gi.izing ind Ibis Uiey contend is 
no more than is needed lor Ihemsolvcs ind children” 


.. — -f Indian Conimis 

, . ,, The Onagp pupnlatinn uas ‘ibirat 1 500 m 

189U, which Would allow for in iieiasc ot 0110111 Hib nriFt of 
aiablo land per capiti 


This refrain is repo ited in the reports of various 
agents * ■■ ' 


* * In that year [1887] the Inteinabonal Council 
of Indian 0’enitoiv, to which 19 tribes sent D7 representa- 
tives, voted unanimously against allotment and the gi ant- 
ing ot inihond rights of wav thiough then lands The 
council’s lesolntiou on the allotment question, which was 
sent to the President ot the United Stiles, cited these 
tubes’ “sad es-iieiience” with allotment and assailed the 
policy as one which would “engulf oR of the mitions and 
tribes of the temtoiy in one common catastrophe, to the 
enrichment of land nionopohsts ” “ 


■v Repoit of the Commissiouei of Indian Alliirs (18S7), 118 


• * * theie is a compelling img to the appeal of the 

Inteinationil Oonncil of 1SS7 “ 


“Liike oUiPi pootjlc, the Indian nmls at least the 
geim of political idcntitv, some goteinmcnlal oigiiii 
zaliou of his own, however ciude, to which his piide 
and manhood may chug and claim allcgmncc, ui oidei 
to make tine piogiesi in the ittaus of life This 
peculmiity in the ludi m chai ictei is elscwheio < Hied 
patilotlsm, the wise and patient lashionliig and gincl 
<ince of which alone will successfully solve the ques- 
tion of eivili/alion Pieclnde him rmni this and he 
has hllle else to hr e Ini The 1 iw to which objec tion 
IS urged docs this bv oiiihhng any memboi of a tribe 
(0 become a memboi of some olhei body politic by 
electmg and taking to himself a quautily of land 
which at the piescnt time is the common, property 
of all” 

"Ibid [Report of thi CommiBSloner of Indian Affalis] (1887), 


The following ye ir the agent to the Five Ti ibes ohseived 
(hat the half bieeds woie becoming tavoi iblv nichued 
toward allotment but, he said. 


“The full bloods tie against it, ns a lulo, as they feai 
it will destroy then present govei nnieiit, to w'hich 
they appeal attached " 

»n>id ( 1888 ), 18 B 

This same cleavage which ch.ii ictoiiypd Indian opimon 
before the piss.ige of the Hawes Act is appiient all 
thiough the niuolies “ Tins cleavage expi esses the funda 
mental fact that the allotment conlioveisy was a stinggle 
between two cultures With the iiiesislible iieueliation of 
the white cmlivation theconfint within the tubes cryslal- 
h/od into two factions, the hnlf-hieeds and the full 
bloods, the young and the old, the “progicssiyes*’ ancl the 
“conseivatives”, the slieep and the goals 


lepted m Indian OlBce libraiy) zvii 


dOCTmonts lelaUng^m mdini^ Affam ^eol- 


Repoit of the Com- 


31 (1892), 294, 457 (189B), 255 (1900 ) 288 381 


SOMINIBlEATtOrr ANI> 0HANGE.S XN POTIOy IBIABINO 


Theie is considerable testimony to the fact that the 
Indians knew pretty well what the white man’s system 
had meant for their race One of the members of the 
Board of Indian Commissioners reported in 1890 “ 


(Those who were dlssafasfied with the rcsulta achieved 
by the Dnwes Act saw yaiions causes of failure For one 
thing, the whole emphasis of the allotment policy was laid 
upon farming, and critics fiom tune to time pointed ont 
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that large sectiona of the ludicinEi’ lands weio not suitable 
foi agiieultuie ♦ * ‘ 

I'M anotUei thing, the Goieinmtnl was conlimiinK a 
poliCY ■wliicli was a <nu'io, as ucll is in index, of allotn 
mont’s failure A spe.ilEei at the 1800 Mohouk Coniticucc 
descnbefl it length the enl Lousequontcs of the latiouuig 
fevstem He showed how it had paupeiizcd the Iiuhans 
and DOW deleiied them fiom famiing, since they feaiml 
If they laised eiops the Qoieinmont would cut douu tiicii 
allowances “ 

"*Ibld [Tn en tv second Eepoit ot the Boaid ot Iiuliin Com 
iniMSloncii.] (t8U0) liJ 


Many fiiends of the Indian who believed that the allot 
nicnt system as not act omplishing all th il it should 
weieintlmed to hold the Goveiiimcnl icbxmnsible her lu&e 
of its failnie to give adequate aid to the allot tees * * ‘ 

It was not true that the Government midc no elfoits what- 
ei ot to equip the Indians foi 1 iiming But it made vciv 
slight effoils The nppiopiialiou act iiassed in 1883 pio 
vided foi the allocation ot ?>30,000 to the puichise of seed, 
fanning nuplemenls, and olhoi things "lucessaiy foi the 
commencement of filming” (25 St it L 214) In 1888 
alone -i,'lG8 aULotmenta had been made ’ The appiopiia- 
tion, theiefoie, granted less tlian 1.10 to eveiy new “lUottee 
setting out on hia taiming caieer Theie is, fmtheimoie, 
no wav of knowing how much of this money wat expended 
foi this iraiposo 

"Bepurt of the Commlsaionep of Indian Aflalis (1888) 444 
The following yeai the same amount was piovided 
(23 Stat L OflS) but in 1800 no such appiopiution was 
made In ISOl Congiess iflised $16 000 for tJie purpose 
(20 Slat L 3007) and this sum was continued tbiough the 
next 2 yenis (27 Stat L 137, (i30) Aftei 1803 the appro- 
pi lation acts up to 1900 Included no such items 
4 * • The Omaha treat les of 1864 (10 Stat L 1043) 
and of 1868 (14 Stat L 087), which piosidcd foi a foim 
of Allotment, loqtmed the Goveinmenl to furnish the 
Indians with implements,, stock, and milhng seivicea Yel 
these piomises weie nevei earned out" One of the 
Indians who signed the petition foi the Omaha allotment 
bill m 1881 aiud 

“Thiee times I have cut wood t o build i house Bach 
timo the agent told me the Government wished to 
build me a house Bveiv tune my wood has lam and 
lotted, and now I feel ashamed when I heai an agent 
tellmg me such things ” ® 

• VletchPi ana I* Blcsche, 623 624 
"Hiia, 6dT 


"Defects m the system which ♦ ' •• occupied the 

ittentiou of the fiieiida of the Indian weie those lesiillmg 
fiom the fact that allotted lands must be fiec from State 
taxation The Dawes Act, piovuling foi the 26yeai 
Fedeial bust pciiod dnimg which tune the land might 
not be enrumbeied (24 Stat L 380), meant, it was deal, 
that no State could tax the allottee’s holduigs As a 
lesult, the fi lends ot the Imhan weie noting m 1880, 
States weie lefnsing to assume any responsibihties foi 
Indian communities and weic withholding such set vices 
as the upkeep of schools and loads It was also apparait 
that this situation was a source of gieat hostlhty to In 
dians on the pait of white neighbois " • • 

uqwenlvflrat Beport of ths Boaid of Indian Conuniauonera, 
(1888) 107-109 

► ' ♦ the most enthusiastic si'qjpoiters of the allotment 
policy felt that its flist lesults showed that it needed im 
poitont levlsion, itself In his lepoit foi 1880 the Oom 
misslonei observed that Indians weie asking foi equal 
allotments to all Indivuiuals, and he lecommended that 
the law should be so amended He noted that theie was 
a special need to piotect the man led women whom the 
Dawes Act had excluded fiom allotment benefits 
• t- ¥« The Boaid of Indian OommiBsionei 8 that same 
veai uiged npon Oongiess the equahisation of allotments * 



Tins pioposed change u is si>,niflcnntly, bound up with 
anothei ainl still nioic iiniioitanL ch.inge which most 
liiends ot the Indiiii came to demand ' ^ * The 

Mohoiik Ctnilei eiK e that jeai hcaid ‘■ome talk about the 
leisuig of Indian lands and the liceiug of the Indian 
tiom Iioudage Justice .Sliotig, pieuonsly associate jus 
(ice of Ihe United St lies Supumc Couil, said 

‘ Bui on one subject T ini peifectly convinced , namely, 
(lilt Ihc Govciimieut Inis nof the shadow ol a light 
(o iiiteileie with in ludi.iii’s having an allotment, 
eilhei with the use ot Ins piopoity oi with (he man 
nei 111 winch he shall ertuc ite his childien " ^ " 

“Idem flbid (18801, 105-100] 

But pspemlh the poml was omphasi/eil that leasing pait 
of his laud would bung the Indian the wbeiewithal to 
cultivate the lest” Gtliei aigumeuts liom tune to time 
weie biought toiwaid by Iiidi in svmpntluzeis to show 
bow leasing would help him 
o'lbid (1880) IJO, 112 


The decision to illow the Indian to lease bis land was 
fiaughl will! giavp (onsoqneiiccs foi the whole allotment 
system Pioliably it was the most impoitaut decision 
is to Inihnn pohev (hat was made aftei the passage of 
the Dawes Act Yet, inloicstingly enough, the slgnihcance 
of the Ic’asmg questtou seemed to be dwaifed in tho eyes 
of contempoi uies by the inessiug mattei of equal allot- 
nunts II lb tuip that afloi the Attorney General luled 
in 1885 that tiibil gnzing leases weie illegal, the 
ConuDibsionei of Indian Afiaiis iccommcnded annually 
nnUl 1339 a Liw peimilHug such lenses” But he made 
no pioposal of leasing allotments 

“Eepoit of the Commihsionei of Indian AlTuie (1388), anix 


And no doubt his idvocitiug of glazing leases was 
looked at with suspicion by the tnends of the Indian, as 
wfie most of his official icts*“ The qucbtion of leasing 
allotments hud been i used it the 1880 Mohonk Oonfei 
ence," but the Indian Othco took no stand on tho question 
in that yeai As has been said, Commissionei Moigan was 
luteiestcd in the question of giantiug equ<a allotments 
to Indians ot all ages and both sexes “■ In Jauuaiy 1890 
he wiote a lottei to the Seciotaiy ot the luteiioi enclosing 
a bill pioviding foi the gi anting of 100 acies to eveiy 
Indiin — ^man, woman, and child The following month 
the President tiansmitted the bill, togcthei with Oom 
missionci Moigan’s lettei to tho Sen it e Conmuttoc on 
Indian AlCaub" The roinnnssionei niciilioned seveinl 
tubes which hart opposed .illotment because they disliked 
the system ot unequal giants to Iho diffei out classihcations 
and be thought that it ICO atics weie given each Indian 
“theie would bo less hesitation on the pait of m.mv of the 
tubes to (he taking of land in seveialty”” He also 
slicssed the piedicament of cast-off Imhan wives under 
the existing system and the mipoi lance of deahug more 
libeidlly with the joimg Indians who weie tho futuie 
hope of the ince” 


IP Cinamissioner eopecidlly by the 


“The entielsm dliected at tL, , 

Indian Bights Associntion was claimed by that oimni/ation to 
be the cause of the Commlsstonei's dismiafat and of the appoint 
ment of J H Obecly in his place Seventh Annnal Report Dixecu 
the CommiHaonei Indian Bights AssocinUon (1880), 8, 30 
"Sea above n 101 
“Ibid, p 1(50 

» B Hx Doe No 64, B^braary 17, 1890 Slat Cong 1st seas , 


“IWd; ' 


Accoidingly, on Uaich 10, 1890, Senatoi Dawes mlio- 
clueed m the Senate i bill to “amend and fuithei extend 
the benefits” of the Dawes Act" Section 1 of the bill 
piovided foi the giauting of 160 acies to eveiv Indian 
The pievious agitation of this question by the official and 
unofficial fiiends of the Indian furnished an adequate 
introduction to this legislative piox>o&al But section 2 
of the bill seems to have come almobt nnheialded fiom 
Senatoi Dawes, the man who a few months latei pnbhcly 
expiessed his mibgivmga about the leasmg pohey" Sec 
tlon 2 of the Senator’s bill read ” 
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‘Tint wlieimui it shall hu marto to ipiKMi to Iho 
Spciolnv of thp IntcHin that, by ikason ol aite oi 
otim (lisabilitL ctny allottee nudn tlic piovisions ol 
Slid act OI au> otliei act oi tuatv cauuol ijci- 
soualli ind with benefit to liiinsoll oriuiiy oi iinpioic 
Ins allnimeiit, oi luy put Iheieoi, the same nnv he 
li isod upon such teims, icgpil'ilious, nid toiiditioiis 
IS sh ill lie ))iescnlK>d by said Hecietniv. foi a teini 
not cs-ceoduig 3 yt.us loi fainimg oi Kia/ing, oi 
10 jeais ioi mming pmiKises” 

" Conffics^ion U Kicotd Mtucli 10 1840 2008 
“Steaboso o lOa 

" Copy ol bill m bciiale Doeuinuit Room flies 
' ' * a Loiilcieiire coiinuilteo i cached a compiomise 

which was icccpted by both Hennte and ITousc <>u Pebiu- 
11 j 23, IS'll ‘ Tiii'hty itios weio to go to oich lutlian, 
but <ui Indian could leiil his laud only when nniblo to 
woik it “by 1 C' isou of age oi othei disahilitj ” The Indian 
must apply foi a lease to the Secietaiy ot tlie Inteiioi 
diiectU aud mil to the agent, and tanning nul gia^suig 
leases ot illotled linds toiild lie toi no lougei than. 3 
yeais"^ In otlioi -woids, tlieie wis to bo sumothlug in 
(he waj ot lestiaint oM'iciscd upon Indian Itaeing The 
Picsident signed the hill on Kohiuaiy 28, 18*)1 (2(> Stat 
L 704) 


The Inclnu xdniiiustiation set out at a veiy c intious 
gilt to npplj the leasing pioiisiou to allot jnenis The 
I Ibid LCongicaaioual Becuid] Feb 23 1881, 3118 3152 
» bee ■», 20 bt 11 L 7')3 

Conimissioni i in his lopoit loi 18^ s ud 

“Agents no OTpiQsslj diicctod thii it is not intended 
to autlioii/o the malang of any lease by m allottee 
who possesses the iioccssiiy physical and ineutil 
qu ilitn it ions to onahlo him to rultnate his illotnioul, 
eithei pel son illy oi by lined help " ” 

' Ibid [Bepoit of tile ConuuibEaonei of Indian Attaiis] (1802) 
71 


He said that but fwo allotment leases had thus fax been 
appioyed by liim“ The ue\t yen the C’ommissioiiei pio 
mulgatcd a set of rules toi the making of leases The 
inlcs woie piimaiily coneeiiied with defining the teiiub 
111 the phiase, “by leason of age oi other disability” 
“Age” applied to all Indians undei 18 aud ah those dis 
abled by scnihty "Othei disability” ipplied to all uu 
maiiied Indian women, m lined women whose husband 
01 sons weie unable to woik the hind, widows without 
able-bodied sous, all ludnns with diionic sickness oi 
incmablc physical defect, and those with “n itive detect 
of mind 01 poimanont incninble mental disease”™ The 
Onmmissicmei lepoited that foui allotment leases had 
been allowed that yeai " i *• r 


*Ibld (1808) 27 


The Scnatoi [Dawes] had seemed an amendment to the 
House bill taking awiy fiom the agents the powei ot 
lecommendnig leases and lequiiing the Indians to apply 
directly to the Secietniy of the Iiiteiioi “ But in 1803 
the Comnussioner wrote 


“The matter of leasing allotted lands has been placed 
laigely m the hands of Indian agents m chaige of the 
agencies wheic allotments in seveialty have been 
made " 


CungieBaioiial Recoid, Feb 28, 1801, 8118 
He went on to say that all leases mubt bo appioyed by 
the Secietary aftei lecommendation by the agent” How 
much this administiatiye inling was in itself lesponslble 
foi the subsequent speeding up of leasmg cannot be said 
foi at that poml a most impoitant change was made In 
the law * • * 

“Eppoit of the CommlBsionei of Indian Affans (1803), 27 


• * the geneial Indian appiopiiation act whiih 
became law August 16 1801, contained a piovision which 
changed the critical phi.ise in the act of 1891 to lead “by 
leison ol age, disabililj oi nubility”, extended the teim 
of igiicuKuial and giii/mg leises to 5 yeaib and pei- 
mittcd 10 yen leases tin Imsiness is well as mimng pur- 
poses (28 Stat L 305) Neveit holers, the (lommiBsioncr 
said in lu8 lepoit th it yeai 

“It has been icpoaledly silled that it was not the 
intent ol tlic law iioi the policy of the ofhee to allow 
mdisciumiiate leasing of allotted lauds ' ' 11 

an allottee has physic.il oi mental ahihty to cultivate 
an allotment by peisonal laboi oi by lined help, the 
leasing ol such allotiuenl shonld not bo peimittod” ‘ 
82* fRppoit ol tho CommiMlonpi of Indian Affniis] (IScH), 

But a new lulo which the Commissionei added to those 
deflumg “age” and “disability” lead 

“The teim ‘inability’ as used in said amended act, 
cannot be specifically defined ns the othei tcims have 
been Any allottee not embiiced m any of the foie 
going cldSbes wh(> ±01 any loasou othei th,m those 
stated IS unable to cultivate bis lands oi a portion 
of them, aud desiics to lease same may make appllca 
iron theiefoi to the piopei Indian agent”” 


' ■' the liidnu Appiopuihon Act of 1897 changed 

the le isiiig system back to its oiiginal foim Indeed in 
one inspect the piovisions wcie even moic restiicUve 
tliaii weic those ot the 1891 liw Thi maaiumm term foi 
iminiig lud business Inases wis fl\cd at '5 years The 
term foi fanning aud giaaing leases was changed back 
to 8 ycais, and the woid “iiiabihly” was diopiied fao that 
‘ igc* Ol othei disabiUly” boc.iine the only legal giounds 
foi peimitting leasts (30 Slat L 86) The (!Jominis 
sionei’s lopoit foi 1897 commented on the tact that the 
leasing peiiods had been chingod by tlie Indmu appiopii 
ilioii ict but, luleiestmgly enuugb, he made no mention 
of the dioppiiig ol the woid “inability ” • "• Tho 

Commissionei uppioved 1 186 allotment leases in 18‘)0 
and 2, "90 in 1900’' In (his lattei yeai, the system was 
again changed by the Indian appiopiiation act “In 
ability” was lestoiod as a leason foi peimittuig allot- 
ment leases and the ni i\imum peiiod of leasing foi faim 
ing pinposes w.is estcndetl once inoie to G yeais (81 Stat 
L 220) -I ♦ ' Appniently the change in policy had 

not been the doing ol the* Commissionei He wioto in his 
lepoit foi 1000 • 

“The bettei to assist them the nUollces should he 
divided into small communities, eacli to be put in 
chaige of peisons who by piecept and example would 
teach them how to woik and how to live 
' This IS tho theory The pi ic tice is veiy different 
The Iiiilinn is allotted and then allowed to turn over 
Ins land to the whites and go on his aimless way 
This pcinieious piactlce is the diiect gi owth of vicious 
legislation The flist law on the subject was iwissed 
In 1801 • ♦ * 

“It IS comedod tlnit wheie an Indian allottee is 
incapacit ited by physical disahility oi deciepitude of 
agi fiom occupying and woikuig his allotment, it is 
piopei to peiinit him to lease i1, and it was to meet 
such cases as this that (he Liw lefeiiecl to was 
made » * * But “inability” has opened the door 
foi leasing in genciol, until on some of Uie reseiva 
tlous leasing is the lule and not the exception, while 
on otheiB tho piaelice is growing 
"To the thoughtful mind it is apparent that the 
elfeet of the goneial leasmg of allotments is bad Like 
the gintuitous issue of lataons and the peiiodical die 
tiibution of money it fosteis indolence with its tiain 
of attendant vicos By taking away the meentave to 
laboi it defeats the veiy object foi which the allot 
ment system was devised, which was, by giving the 
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Indina sompthuig t ingiblc th it he pobW call his own, 
to incite him to pei‘'Oii.il cfloit in bis own behalf” 


■■Ihld (lf)94) 121 

■"Htport of the Commis'tliniPi of Inilun AttiiiB (1897) 40-19 
"Ibid (Report of the Commissionei of Indian Affairs] (1899} 
■jO (1900) 7(>-7s 

““Ri'potl ot the Conimissionei of Indiiii AffaiiE. (1900) 13 


Thus it seems th<it the loosing iiolitv had been pushed 
much fuithei than Uie liieiids of the Indian desiied As 
to who had been pushing it thcio one ciu only guess It 
IS ipi) iient (hit white sittleis and piomoteis hid fonnd 
leasing ,i lien and elfectivo techmque loi exploiting Indian 
lands So hul Imhnn agents — ictoiding to the Indian 
Bights Aseociatinii Thi* association’s leiioit loi 1000 de 
sciihcrt the eiil consequences ot the leising system under 
the new Ian and set f tilth giaie chaiges" 


'•Eiglitcpnth Annuil Eepoit of tin Bsecntlie CommiltM. Inclim 
Bights Aasocntion (1000) D8 


BESUtlH OP ATUOlMINT 70 1000 

Aualjsis ot the ncluesements ot the allotment system 
leqiiuos flist some appiaisnl of the leasing piactice which 
yit.iUv iiilectod illotment lesults Theie weie defendois 
of the leasmg system all thiougli the iSOO’s It had cei 
tain immediate lonsoquonces which leoommended it to 
fuends of the Tudiiu who neie sinceie it lacking m vision 
Theic was the simple fact of allotted lands hing idle 
nhich the Indians eithei could not oi uoald not cultnate 
Such waste stemod wicked to a gonciation that was com 
ing incieismgly to set stole by oftiaency How much 
hettei it was toi the lands to be used and the Indians to 
he denying .m income hom them In 1890, bofoie the 
possige of the leasmg a<t a membei of the Boaid of 
Indian Commlssioncis legictted that the Oovemmeut had 
ousted white shaie noikeis fiom the Kiowa, Oomanebe, 
and Apache lieseisations He said 

“Fdims that could only be woikod in this way, 
owing to iieciiliai aicumstrmees, aie now lying tenant- 
less and abandoned ” “ 


at fiom 8 to 10 cents in acie and sublet to white famers 
foi $1 to $2 on dcie The Winiiebngoos got enough lu 
como fiom these linds to stay diunk pait of the time 
Blit the Om ilias got much mote “ 
wibid [Report of the CommisBiniiti ol Indiin VltnirsJ (1893) 
103-105, 8U also (1892) 18h , , 

•“Twentj bi\th Eipoit ot the Boird ot ludmn Commissioniis 
(1804), 120 

The illegal leising ol allotmcntb had appaienth gone to 
gieat lengths on these two icseisalionb“‘ In 1H‘)4 the 
agent thought that the Indians weie anxious lo locoiei 
their lands and till some poitiou ol them ° The lollowiiig 
■veai this fighting agent set out in a saiii elfoit to bung 
to heel a poweifnl land conipinj The Gosciiiiuent iilU 
mutely fuinishud him with TO exti i police and 70 iifles 
as the local aatlioiitws lalhed to the suppoit ot the land 
(unipaii} and weie lepoited to be aiming i hnndicd 
deputies Confioaled by in injunction lu the SI ite coiuts 
icstrainuig him liuni evicting the comp.iuyt. teuanis, the 
agent at last gaie in “ In 1894 the agent had wiitten, 
“The settlcis would almost imammously piefei to 
lease undci tlie lules uul logulations ot the Depait 
meut, but aic held, pecuniaiily, hi tlie lawless coi 
poiitioiis and iiidii iduals who base subleased to 
them ” “ 


“SHepoit of the Commissioner of Indlaii Utaiia (1895) 37, 3S 
0 Ibid (1894) 187, 189 

"Eeport of the ( ommissioiiei of ludum Affiiis (1896) t7 41 
“Ibid (1894) 188 


In 1896 (he Coirumssiouei exijlainert the ctiectno tali 
iiique of this iwiticiilai land company winch li id been able 
to flout the Fedeiil anthoiity His CTplination suggests 
voiy cleaily why this outlaw coipoiatioii leeeived the 
coinmnnilyS buppoit In minv instiinces the company 
iccepted uotca Horn then su1)tuinn()> m plaie ot ninuev 
lent Thi'se notes in turn came into the Iniiuls of locil 
bankois As a lesult all of the powciiul liiteicsts lu the 
(omnuinid woie galiam/ed in opposition to the Govcin 
meat in its attempt to foite end inns oi collect legal 
lents** 


“Ihld (1895), 41 


a Twenty second Report ot the Board of Indian Commisslonera 
(1890), 91 

In 180C vaiious agents expiessed tholi appioval of the 
way leasing was uoilniig since it was, bunging in to the 
Indians a sizeable levenue *■ » ' i 



But toi the most pnit, the agents who expie&sed then 
ipiiioial of allotment leasing saw it as piodnetne ol 
piactic il icsults It took ciiu of muiois, women, and the 
old folks,* iiiil It w.is economically piohtablc One agent 
said the ludiins got moie out of the leased kinds than 
it they woikecl them themselves “ * » i- Leasing was 

undoubtedly a spui to the taking of allotments But it 
seems haidly to have been a spni to the Indian becoming 
a laimei » * *■ 


■""TblrtiPtb Bipoit of the Bond of Indian Cnmmisinonci b 
(1898) 14 

jbTk.j /tunc, IS p Its, and Eepoit of the Oommlb 


Whatovei piogioss the Omahas, especially, might hate 
made uudei the oiigimU allotment system it is cleni that 
the leasing poluy doomed their elfoits lo failiue and 
themselves to demoialization * ^ ' 

The passionate dcnuiicmtiou of leasing by tbe Omaha 
ind Winnebago agent m 1898 peibaps says tlie last woid 
on the nmttei He wiote that out of 140,000 acies allot 
ted on the two lesciiatioiis, 112,000 aries had been leased 
lie then wiote " 

‘Leasing of allotted ngiiriilluial binds should neiei 
he iieimlttod The Indians should bi lomiielled lo 
live upon then allotments and bnppoi t themselves b\ 
cultivating the land They can do it, but will not 
unlebs compelled lo Not 1 acie of allotted agiicul- 
liiial land should be leased to a white man, and it 
would be tai bcltei to bum the glass on the aUutted 
lands than to lease them foi pastilles to the white 
man ■* • 

®ThirhBtli [Rjopoit of the Boaid of InOmn Ciiniinis>(ioiipis 


Peihiiis the most flagiaut example of the coiioaive 
influence of le ising was that of the Omahas and Wlnne 
hagoos, m Nebiaska The Omahas wme the gieat hope 
of the allotment enthnsiastH But in 1S9S the agent wiote 
that leasmg had gone far among the Omahas and Winne 
bagoes and that the foimer weie lenting then lands 
without the consent of the agent or Goveuimenl " In 
1894 * -r * Piofeasoi Famtei told the Mobonk con- 
feience of hia bittei di&appomtment m the Omahas eispe 
cially, about whom he had been satisfied and enthusmshc 
as they had started out under the allotment system He 
had leoently visited the two rescivationa and found most 
of the land m white hands Beal estate syndicates had 
leased lands even before the allotmcmt was completed One 
lompany had lented 47,000 acres fiom the Winnebagoes 


* * * the allotment policy began and continued as an 
act of taith So it was possible foi an agent to leiioil 
that allotment was woikiiig well on his leseivation and 
at the same tunc submit flguies which showed that the 
gieatei porhon of the Indian laiidb weie leased to white 
men Indeed, the testimony which comes eieu fiom the 
fuends of the Indian ab to the due lesults of the leasing 
pohey towaid the end of the ceiituiy makes It seem im 
piobable that the allotment system in the mam was 
working well 

The wi iter’s scepticism as to the leal succea, of tho 
allotment system m the peiiod of the 1890’b is based not 
alone on mfeienee and deduction The following table 
contains flguies that aie peiUnent to the question whether 
01 not allotment was pioducing results 
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Land and <iOj> ’tiali'.lics 

[Unliss otliiiwisi iniiicFiUil the llKiircs nn tt1 in fiom thi uininl Milumo 
of the Vniiu i) Hi poi ts of the C ommissioui i ol Indian tUaus T In figures 
m parentheses mo psgi icfeienets] 



Nutl — \11utiiient and li osmg totals, lKSl-1900 taken bom azures ysen 
ahosopp kl, 111-lld 


Tlie tiguies Rivi'ii iliovc, while bv no moans coiulusive, 
iiiduate that Ihe allohnoiit system tvas not piodiicmg the 
lesults wliioh the oiigniatois ol the poliu hoped lot 
III compiling Ihe immboi o± lUotmints with the immboi 
ot Lcunilics livmg iml woilung ou them, oni must boiu m 
11111 id that seseiiil illotmoiits might be miide to one lainilv 
Thu ict ol 1801 which giauted faO aties to tieiy liidi in 
m ide It possible loi ouo £ imily to possess an oven gi entei 
numbei of allotmculb lhaii bofoie It is niifoitnnate th il 
tlieio IS no wav of knowing the inunbci of spoufic t iimlies 
illotled fHid the aieinge miiiiliei of illotmeiits to enh 
But the iboto hgnies show thst the niimboi of families 
tnlllYnting then allotniciits was by no means keeping p ite 
with the aUotmeut figiues The nnmbei of nllotnitnte pei 
family giew liom 27 In 1800 to 14 m 1000 Sinre it may 
be snpiwsed that when Iiidims actepted allotments tin 
lamily took ns mans as thoj could get, and since the only 
(hange in the law iltoi 1800 wdiuh alfetled the quistioii 
ot eligibility loi allotment w is the e\ tension ot the 
pimlege to inanicd women, (his iinieising i ilio of allot 
iiieiits to timidies cultiviting tlieiu suggests i decline ot 
Indian hnshaiidiy Oi it lend il suggests a tailme to 
lentil the goal envisaged by the fiiends of the Indian 
Kvcii moie discpuetnig me the statistics ot Iiidinn agiicul 
tint The above hginos show in inciease in acieage 
ol Indian fanning fiom 1S90 to 1891 which was fai fiom 
piopoitionate to the nnnibci of nllotmeuth made iii those 
veais Then tuiiu 18^)5 to 1000, although moie thiiu 
19,000 allotments wtie made, the uua of the land tilled 
liy Iiidiniis actually dec leased hv ovei ib.OOO aiies Noi 
it one t<ihos the tignies <ji ciop pioduetion foi whit they 
aie woith, can one obseiie the piogiess in lufliau agii 
cnltuie duimg these 10 ycniB which the fiiends of 
allotment es-pected ' ' 

* * * If the Hllolmcnt system weie to have succeeded 
the Indian would, cnltnially, have had to he made ovei 
The signihcniice of this tact w is iievei fully giasped by 
the philanthioyists and the Government ^ • ,So 

the Indian hopetnllv if not enthnsiastic.Uly, went, nupie 
paied, out upon his allotment, ns nn nuaimed man would 
go unwittingly into a foiest ot wild beasts 

For if white land seekeis and business piomoteis did 
not ciente the allotment system, they at least turned it 
to their own good nse i- * i> 


When it came to the actual designation of allotments, 
white uilluence wis ilso busy Geueiol Whittlesey, of 
the Bond ol Indi in Commissioneis, said to Ihe Mohonk 
Coiileioiice in 1891 ‘‘Viiotliei hindiaiico [to the allotting 
of lands! is the iiiflncnrc bi ought to heai by suiiounduig 
while settleis, wdio aic waiting to get possession of the 
lands tint may he leseiicil altei illotments up com- 
pleted Il llune lie y iluible (lacts ot land, they tiv to 
pievcnt those lands fioui being allotlod, and to pievent 
Indians fiom selecting thorn, by biibeiy and by olliei 
me<uis " k t ! 

“Ibid IHipoit Ilf lh( Biiaiil of ludnn Pommifislont i*l 
(1801) 00 


' * '• In 1890, Geneial Whittlesey ie)>mted that 

tbeie was a glowing demand foi the Goyeinmcnt to dis 
tubule iinoug the Iiitlnns on i pei capita basis tubal 
funds that had been so beayily swelled by siles of sui- 
plns lands He said, “That la then own desiie, and the 
dcslie of miuy of those who suiiound them, who know 
how soon such money disappeais ” ' The Umatilla agent 
who found igitculluie luigiiisUing ou his leseivation m 
1894 — cspeaally among the foil bloods — ^wiote 


“The lew mixed bloods who taim then alhitmenls 
do so with stock, machineiy, and piovisions furnished 
by nmichants ui bankets, who take a moitgage on 
the Clop, nltiiwaids taking all the ciop " * 


1 Ibid IHiport of the Buaid of Indian Oommusionerb] 
(ib<»o) lab 

'Bepoit ot the ComnuBSionei of Indian AJZaira (ISQl), 266 


And theio was a long stoiy of flagiant coiiupboii and 
pvploitatiuu in tlie uctlvilios oi Inmboxing tompanies who 
maiiipuldtcd the allotment system to then gieat profit, 
on up into the twontioth cenlniy ' 


the TJnited 


By the middle of the 1890’s the fiiends of tlie Indian 
began to express dismay at the comse then hninanitaiian 
pohcY had t ikcn In the hands of pei sons who weie not 
alw lys humnnitnilans * • ‘ 


In 1800 the Oommissiouei showed himself well awaie of 
the foiees tliat weie ciipplnig Indian development He 
made n shicwd comment on his tunes and a significant 
loiecast He said 


“The whites m some sections of the countiy seem to 
h ive veiy little lospect toi tlie lights of Indians who 
have segiegited themselves fiom then tubes and 
sought to avad themselves of the benefits of the 
Indiiu homestead and allotment laws enacted ei- 
piessly foi them by Oougiesa, and I appieheud that 
the opposition to them will inciease as the public 
domam glows less and less ’’ ^ 

^Hepoit of the CommiSBiond of Indian Sffolis (1806), 22 


* * • One student of tlie allotment movement be 
lieves that the act of 1891 was the most impoitant step 
towaid luin This law by gianting the Indian the right 
to lease and at the a line tune allotting to each memher of 
the family — ^to babies and octogenaimns — an equal amount 
of luid dcveloiied in ihe Indian idleness <ind avaiice 
Obildien ceased to be a responsibHily and became indl 
lect^ a sonice of levenue thiongh Uieu leased aUotments 
As a lesult the family was ilisiupted as a piodncing nmt 
and the Indian’s mtciest bec.une peenmary instead of 
Indnstiial* The piesont yviitei agiees yvilh this analysis, 
hut he IS inclined to thnik th it basically the leasing policy 
m almost any foim would have meant ultimate defeat lor 
the allotment system 


D APPRAISAL OP THE ALLOTMENT SYSTEM 


Besides the lands that were thiown open to settlement, 
white men weie interested in tribal lands that lemamed 
G?his was especially true of the cattlemen >* * • 


A ciltical appraisal of the consequences of the allotment 
system is found in a memorandum submitted to the Senate 
j and House Oommitlees on Indian Affairs by Gommissionei OolUei 
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on Febimiy 19, 19J4“ This memoi ludnm iiioiirted it least] 
put of the basis loi those pioiisions ot Ihe Act of June 38, 
1931,' Tihich pul on end to the piocess of allotment 

The Iiidnus iie tonlmuiug to losi* giomid, lei Gov 
oiunient costs must incioise, while the Imliaus must still 
coutinue to lose Riouiid unliss cvistnij, law hi chmged 
Two thiids ot the Indians m two thuds of the Indian 
lountiv toi maiu icais haie been diitung low iid com 
plole impoioiibhment 

tVhile being shipped ot then piopuity, Ibiso siinc 
Indians i imiulatuih h.ui lii'in disomani/ed as gioups 
Hid pushed to i lonei social Uiel as indiMduils 
Dniing this lime uliiii Iiidiui ueillh has been shiink 
ing and Induin hie has him dimiinshing the costs of 
Indian adniinislialiori in the identic il ait is have been 
UK leasing The compile itious oJ bmeainialic manige 
ment li uo giown sleadih gii ilei 

Bum foi the lodiaiis, nid still liigci costs to the Qov 
eimncnt, oie insuiLedJ by the ciisting sy&tem 

Niilhci the Indi ins (liemschcs, uoi the Inihan Keniee 
f 111 leicise the doTinUill piocess, oi eitn niateii illv delay 
it, imless ceilaiu tund iineiil il iiupiacticibilitios of law 
c.in lie changed 

The disabtious condition, poculiu to the Tnditii situ 
ahem in the Onited Htites, and shaiph m coutiasl with 
the Indian situihnns iKith of Canada incl ol Mcmco, is 
diiectly and ineiltalily the lesnlt of existing law — ^inin 
cipalh, hut uot e\ilnsiiel\, the allotment U« ind its 
ameudments and its idiniinstiahvc tomphtilions 
The appiuximalely one thud of the Indians who ns yet 
.lie outside the allotment system iii not losing then 
piopeity, imd geneialli the> ue mcuasing in imlush-y 
and me using, not lalluig, in the social bCtde The costs 
of Indian adinmistialum aic maikedly lowei In these' 
unallotted aieas 

The backbone of Indian Uw since 1887 has been the 
allohaeiit act ind ils .imeudments and aihnmistiativc 
legulihons , 

The law oiignialh possessed and still possesses, iiitnes 
whioh can be piestneil ind made elfcctiic The bill docs 
piebene them But those Mitnes, potential lathei than 
leali/ed haie been slight lucleed when coutristod with 
the deshuctu e effects of the law and the system 

HOW ULOrMrNT HAS WOBKTD AND NOW WOBkb | 
Land allotment, undei the geneial and specual allotment ! 
acts has been maudatoi v To each Indian — ^man, uoman, ; 
and ehild—living and eui oiled at a specified dile, a 
sepaiate paicel ot land has been attached Tlie lesidnal 
Linds, fichhonslj < ailed “sniplns,” luiie been in iridatmil} , 
Iwught fiom the lubes by the goi eminent and Iheie 
aflei hn\e been disposed ot to wlutes , 

The individual iFpd paitels of land have liocn held undci i 
Goveinineiil Uust ovei longei oi slioilei peiiods flome 
times, whole the land was agileultniaL the Indian tamil} | 
has hied upon and has used one oi moie ot the illol i 
meiits attiiehed to its sovoi.il memtieis Whoie the laud 
was of giizmg cliaiadei, oi was timbeiland, allotment 
pieeluded the integiated nse of the land hy indliidimls | 
m families, even at the start i 

Upon the allottees’ death It has been neccssniy to 
pnititlon the land ecpinllv among hens oi to sell it, and i 
in the inlciim it has been leased j 

Alost likewise of the land of In mg allottees has been : 
leased to whites 

STATISTlICS OJ lObS OP I \ND TUBOLCH A1 tOTMl HT 

Thiough sales hv the Goietnmenl of the flitifionslv 
debiguated "buiplus” lands, tbiough sales bv allottees 
nftei the tins! peiiod had ended oi had been tenmnated 
by admimstiative acl , and thiough sales hv the Gov 
einmcnt of heuship land, vutually mandatoiy nndei 
the allotment acl Thiough those thiee methods, the total 
of Indian landholdings has been cut fiom 13 ^ 000 , 0(00 
acres in 3887 to 48,000,000 aciee m 3034 
n See Healings, Committee on Ind Aff , 73d Cong , 2d sesa , on H B 
7902, pp 18-18 

»48 Stat 984, 26 U S C 461, et aeg 


These gioss stntislics, howeici, aie misleachiig, foi, 
ot the remamnig 48,000,000 aeies, moie than 20,000 icies 
110 coni mud within lit is which toi H’oiial loasons have 
been exempted fioui the illolment law, whoieis the land 
loss IS chaigeablo exilnsuelv ig mist tin illolment svsieiii 
Fnitbeimoic, Hut pait nl the illotti’d I mils which h is 
been lost is the most valuatilc put Ot the lesiilnal lauds, 
lakmg all Indian owned 1 mils into auoiint, uiMily one 
halt, Ol iicailv 20,000,001) aciis, lie ilescit oi scmidcscit 
Linds 

Allotment, lommcnced it diltoieut ditcs and ipphed un 
del V diving conditions, has divested the ludlins of then 
piopcitv It imeqnil speeds Foi about 100,000 Indians 
the divestmi lit has been ibsolule Thev ,ue totally 1 ind- 
Icss a& a lesult ot illolment On souio ot thi leseiv ations 
the divestment is as yet only piitial ind in put is only 
piovisionnl Slim ot the lieiisliip lands, awntmg sile to 
whites nmlei existing liw, hive not vet been sold, mil 
the Indiin title is uot vet oxtmgnishod Undci the allot 
mcnl bvstem it inovitablv will lie cxtnigmshod 
The above statement i dates solelv to land losses The 
f lets can be snmmaiipcd thus 

Thiough the illolmoni system, moio than SO pciceul 
ol the Lind value lielonging to all the ludiins in 1887 has 
been taken awiv fiom them moie lliau SO peueut ol the 
land V alue ot ill the allotted Indians has been taken away 
And the illolment svsteui woiking down thiough the 
paititionmenl oi sale of the land ot deceased allottees, 
m.ithomalical]v nisuies and piicticilly leguues tli.it the 
lom lining Indian allotted lauds shill iinss to whites 
The allotment act contemplates tot it 1 indlessne&s foi the 
Indians of the tliiid geneiition ot each allotted tube 

ran BEMAININO LINDS B1 NDEBn> •aNtJbABIli, 

A yet moio dishcMitening pictiiio will immediatUv foi 
low the above statement Foi oqn illy niipoilaiit with the 
ontiight loss of hnd is the elCcct ot the illolment svs 
tern m mikmg suib lands is ipimun in Indniu owneiship 
nmis<ihle 

Theio hav< been picsenled to the House Iiidi in Com 
nultee numeious land maps showing the condition of In 
dian owned linds on allotted lesi nations The Indian- 
owned lands aie paicels belonging (ft) to illotlies iiid 
(6) to the hells of deceased allottees Both of these 
classes ot Indian owned land iie clieokeihoaided with 
white owned land abeadv lost to the Indians, and on 
many leseiv ations the Indi in owned pairels aie meio 
islands within a sea of white owmecl piopeity 
Foiming, at least at the subsistence level and coin 
meicml faimmg within iiiigated aieas, is '•till iiossible 
on those pnicols belonging to living allottees But giaz 
lug, upon the ginziug land of living allottees, and busi- 
nesslike Ol conseivitlve foiost opoiatioii, upon the nl 
lotted foiest lind of livmg illottees, aie Lugely, often 
absolutely, imiiossible 

On the eherkeihonided land mips, the hen ship lands 
each yeai liecome a gieatei piopoition of the total of Hie 
lein lining Indi in land These hen ship lands belong to 
mnneious hens, even up to the numbci of hundieds 
And one hen imssessed etpiities m numeious allotments, 
up to the iiumhei of hundieds 
The above conditions foice some of the Indian allotted 
laud out ot any piofltahle use whntsoevei, and they foice 
neaily all of it into the eoncUlion of Lind lenled lo 
whites, and lented uudei conditions disadvantageous to 
the Indians The denial of financial ciedit to Indians is, 
of conise, an added influence 
The Indians me piacheally compelled lo become ab- 
sentee landloids with petty and i ast-dwmdling estates, 
living upon the always diminishing pittances of lease 
money 

And hoie theic becomes appaient the adnumslrntive 
maposBibihty eieated by the aUotment system 

AUomuNT OOBIS THE OOVEBNHENT MHUOWS IN BABBBN 
nXPENDITUBBS THAT CANNOT SAVE THB INniAN LANDS QB 
CAPITAL, WHmB EltBlTTEBINQ AND BUININO THB INDIANS 

The Indian Seivice la compelled to be a ical estate 
agent in behalf of the Uvmg allottees , and m behalf of 
the moie numeious hens of deceased allottees As such 
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ipnl estate mout, solium tuiI leiUing the huudieils of 
thousmds ol iniLcls ot I uicl and li iBuioiiUil (qmiu.i> of 
DiKels, and di‘>l)uisiug the leuliK (soniotimes (o moie 
than a bundled hens oi one pucol. nud again to an mdl- 
vidnal hen ivith an eijuits in a bundled paiccls), the 
Indian Sonite is loued to O’- pud millions ot doll us a 
jo.ii The e\pundituie dors not and ainnot s ne thelmd, 
01 consci-vo the capital ntciumg iiom laud sales oi fiom 
lentils 

The opoiatinn gets nonhi'ie at all, nndei the OTisting 
system of law it cannot get .luiwhtic, it cieites between 
the Indians and (he Goicinmeut n iclationship bniicn, 
cmbittcicd, lull ol conn nipt ind dr span , it keeps the 
ludiiiis’ own minds loc used upon petty ind dwuidluig 
equities wliitli iiiosonlili lanish to nothing at all 

Foi (lie Indiiiii the sitnition is neeessaiily one ol ' 
finsti ition, ot mipolont discontont Tliej aie loiceil mto 
the st itiis of 1 luidloid ( 1 iss let it is impossible foi them 
to couliol thou own cstitis, uid the e^lites aie iiisulB 
cient to iiold a doccut liimg, and the vnld diminishes 
veil hj loai and hii illv ‘tops altogothoi 

It IS ditliLult to mrigULO iny olhui si stem which with 
eqnil olleitiioncs-, would panpeii/o the Iiidiui whilo 
unpoieiishing him, .ind sicUoii lud Kill his soul while 
p lupcii/uiR him, ind c ist him m so iiiinod a condition 
mto the hull status ot i nonw ud dopendout upon llit 
States and toiiiities 

The Indi in Cuieius costs must use, is the allotted 
lauds pass to the hciiship class Tlio multiplication ot 
individuil pateinalistic actions hj tlie luduu Seiiice 
must glow IS the complications oi hc‘u*Jiip glow wlih 
c ich yc u Such h is been the iccoi d, and such it w ill be, 
unless the Guieiiinicnl, in impiUcnco oi despaii, shall 
summaiily letioat Iiom a hopeless sitiiiliou, abmdomng 
the victmis ot its allotment sy‘tem The illeiiiitiie will 
bo to apply a constiucU[ie] lomody is pioposcd by the 
piescnt bill 

The bill bioiks this hoiielcss impasso 

Foi a nnmlici of joais, it his heeii cleuly locognized 
within the liidiin Seivico (hit conditions must contuiui 
to glow W016C, icg.iidlcss ot attempted admimsUatlvc 
lofoims, unless the ‘lUotmeiit situation in its totality bt 
modihod 


And toi a numbci of leais the diiectioiis of piacticable 
modihe itioii haie become unieasiiiglv deal, both witbm 
the Indian Seiiice and among obseiieis outside it The 
iiidiciUcl solution his been staled with claiity, and moie 
thin once, iii dch ites on the Seuite floor and in lepoits 
by the Indi m IiiiesUg itioii Cominitteo of the tteu.itt 
The piccediiig admimstiiition leeogmzed the impashC 
which hid been icachcd iiiulei tlic' aUotment system, but 
did not put foiwaiil legist itiim to bie ik (he imp isse 
The piescnt bill, in those aspets which aic most tiuly 
cmeigcncy items, is a bill to collect Uie allotment system, 
siii'ig the lemiiniiig lands, enabling the Indians to gel 
(lieu lauds into ns ible sliaiie, and pioiidiiig the machinciy 
ind mthoiity toi icstoiing, to those ludiins alieady 
lendeied Inudloss, nsablo lands, if they will demousti ile 
then wish to yiossess iiid use the lesUiicd lauds 

E TERMINATION OF THE ALLOTMENT SYSTEM 
The illotmeiit system iniolied foiu eiiticnl steps 

1 The allolliiig of tub il liiicls 

2 Thi teiuim itioii ot tiiist iieiiods oi peiiods of le&tiicted 

iliciiilnlif i , iftPi a hsed t ei m of y eai s 

3 The toinunition of snrh lestiictious piioi to the e\pu a 

tion ot the slatiitoiy peiuHl by <idmimsti alive action 

4 Tlic alienation of allotted liiuls piioi to the teiiniiia 

lion of such poiiods 

Tlic Act ol Iiiiip 18, 1631, stopped the continuance of the nl 
lotment system at points 3 and 2” and pl.icecl scvoic linutationa 
on the opeialion ol the system at points 3 and 4 “ 

The oiiei It ion of the Act ol Time 18, 1631, upon the statutoiy 
1 ibiic of the allotincul system at each ol these points is analyzed 
in the following pages 

» &eo Act ot lunc 18, 1QS4, secs 1 and 2, 48 Slat 884, 26 U B C 
461-402 

usei \ct of Tuno tS laSi, sees 4 and 6, 48 Btat 081, 086, 25 U 8 C 
164-401 


SECTION 2. RIGHT TO RECEIVE ALLOTMENT 


Section 1 of the Act of Time 18, 1034“ piovides 

That heieoftoi no land of any Indian lescivation, 
cioated oi set apait by lieaty oi agteemeiil with the 
Indians, Act of Oongiess Evecutive oidei, piuchase, oi 
otheiwise, shall be allotted in seveialty to any Indian 

Its obvious puipo^e is lo pioseite lu commmiil owneishiyi all 
tribal lands ot Indian leseivitionb II aicomphshcs that pm- 
pose by the declaiation that no such lands shall be allotted 
To that es.tent, the act is incompitible with ind, therefore, 
supplants all piioi laws, both geneial and specinl, puipoitmg 
lo authoii/e allotments in seveialty in any foim on any leseiva 
tion to which the act apphes, and this notwithstanding the 
fact that the act contains no geneial icpeal pioylsion" 

The act extends to .ind tnnds all Indians under the juii&diction 
of the Fedeial Govciumcnt save those tubes e\piessly excluded 
by section 13 and those leseiyations which, in the exeiase of the 
piiyilege confeiied by section 18, vole against its application 
Since allotments have been discontmuod under tho mandate 
Of this sbilule, and undei a policy piecedmg this enactment 



which apphes even lo tubes not undei the act, a detailed study 
of the allotment statutes will not bo attempted Howovei, in 
nsmuch as allotments may be made on icscivations which have 
lejectcd the Whecloi Ilowaid Act until the surplus lands have 
been completely disposed of oi until prohibited by Congress," 
and iiidmdnal lights of Indians in real piopeity have vested 
undei the allotment statutes, it may be nsetul to oftei a short 
sninm.iiy of the pioyisions and legal effect of such statutes 
Section 1 of the Geneial Allotment Act of Febinaiy 8, 1887," 
Intel onionded by geneial acts of Febiuuiy 28, 1861," and of 
Tune 2i, leiO,"* and now embodied in section 331 of title 26 of 
the Umted States Code authorized the President of the IJmted 
States to allot laud" m seveialty to Indians living on leaeiva 

»Od bol, I D, U 80263, May 81, 1880 The Act ol Jane 16, 1836, 
48 Btat 878, pioTldoU that ill liws altectins any Indi in leseivatlon 
whldi voted to exolnde iteilf trom the application of the Indian Beoi 
ganudtloii Act ehoU be deemed to have been (.ontlnuously tHecUve ai 
to sack leseriation notwithetondlng tho passage ol that act Jliid 
On the powci of the Secrotaiy over Indlyldnol lands, bpc Chnplei 0, 
sec 11 

“34 Btat 388 

«C 888, sec 1, 20 Btat 784 

»C 481, uc 17, 36 Btat 806, 868, 23 U B C 3S1 
“ Section 336 of title 2“ of tho Code, dmived fiom the Act of Febin 
aiv 14, 1023. c 76, 42 Btat 1248, makes tho pronetona of eccs 381- 
344, Inclusive, and 330 and 811 herotofoie dtaenseed (and eocsf 848-860, 
inclaeive, and 881 to he discussed sabeecoently) applicable to "all lands 
heietofoie paichased or which may be pnichaaed by anthority of Con- 
gresB for the nse or benefit of any Indmdnal Indian oi band or tube 
of mdlans " 


dlHCretlon Op Bol I 1 
267786—41 
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INDIVIDXIAIi RIGHTS IN REAL PROPERTY 


lious, whenevei, m his opinion, the leseivation in my pait tUeio 
of might be adimlngeoiisly utiU^ecl foi agilmltuial oi giving 
puiposes Pi 01 ision is m iile foi allotments “not to exceed eighty 
icies of agiicnldii'il oi one hundied md sixty aties ot glaring 
1 ind ” * 

The illotnient ijolicv was b\ no monns miioim. ceitani tubes, 
foi ixsiuple, being excepted fiom piovisions of the Gfiieinl 
Allolmcnt Act of 1887 “ 

In ndclition to I lie geuei il statute of i8S7, Congiess pnsscsl 
spcci il acts lutbuu/mg the illolmcnt ot hinds of spei iflr tubes * 
Foi those Indians not icsidiiig on icseiiations and who could 
otheiwise not leceiie sn allotmciil, Congicss pioMded in section 
4 of the Gcueinl Vllotmcnl Ait (iiicoiiioiatcd in title 2"> of the 
Code ns see ddl) foi then icceiviug allotments upon any sni- 
leied 01 uusniiGied linds ot the United States not otheiwise 
appropudttd 

Wheie uiidei tins section m allotment was eiioneonsh made 
and a peison theieaftei aiiplicd toi homestead entiy upon such 


Iht Alt of 1SS7 piovidPd for illntratnts of laijmg amount to 
lailous clisses ot Indians Pm exaraplp a lieid ot a timily wis to 
retelip a aiiailw of a section whili onlj oneiifehth of a siUiim was 
to be nllottPd to a slntle pi i son ovoi 18 veils of igi oi nn oiplun 
undei 18 To ‘lucli other singli peibmi undu iichtecn yens now 
living or who muv he boin piioi to the date ot the mcler ol tin J’leal 
dent" hoe 1 spectlles the illotnient ot om sixteinth ot a section 
a Thus sec 830 of title 25 ot U S C which Is domed liom wc 8 
of the Qoni ml lUlotmciit lit cxpnsslj piovidid (hat 


• • * sections 8S1 to S+4 inclastie 880 811 J48 to S50 in 

elusive and 181 Lof tUw title! ah ill not exlonil to the tirritors 
oecupied hj (he Chiiukeca CreiKs Choctana CWclaviws Seini 
notes and Osigo Mianues uid reouas ind &ics mil Pons, in 
Uklaboinn not to any ol thi iei,oi\ations ol tbi bcneid Naliim ot 
New loik Indiana in Oil Mate of Mew loik noi to Hut stjlp 
of teiiitoiy lu till State of Ntbiaska adjoining the Sioux Nation 
on the aonth added bv Exeiutlyi oidoi 


By i piOMso annexod to the Act ot Pebiuiiy 28, 1801, 20 Slat 70b 
It waa piovltled that no allotment ot lands shall ho made oi annuities of 
mmiey pnid to am ut the Sic iiid hoiis ot Missouii who me not eniollad 
as meiubeis ot and Uibc on Jitnuiiy 1 1800 
On the otliei hand thi pioviBions ot seiii 801 to 804, 008, 041, 8 18 100, 
and 881 of title 20 of U SC (Supp ) have by sec 840, which is deiivod 
fiom the Act of Uaith 2, If 80, 2“ Slat 101 •», been cxtinded to 


• * • tho Confedeiated Wea Peoria, Kaakasha, and Piankc 

Bhaw tiltx B of Indians and tlio Wcsti in Uiami tube of Indmiis lu 
catoii in the uuithenstern out of the toimei Indian Teintoi} 
and to iliLii iQscivatlon in the tume niannci and tu the same 
extent OB if said tilbis had not been excepted fiom tho proyiwona 
ol said sections, except ind in othciwlSQ heieinattoi piovided 


** See Act ot Pebiueiy 25, 1020, c ST, 41 Stat 452 fhr the PlUbead 
Indiana nnd the Act ot Maicb 8, 1021, c 106, 41 Stat ItOS foi the 
Giob YentiG and Aaalniboiue Tiibea m tho Puit Belknap Rebervatlon 


Bioadlv Bpeahing the net of 1880 known as the Nelson act, 
provided foi tho cession by “an the different bonds oi tribes of 
Cldppew i Indians in the State of Minnesota" of aU tholi tltli 
and Inteiest In ind to tbcii loBervatioDB in said State not needed 
for allotments foi allotments of laud in heveraltj in contoimlty 
with the act ot Pebmary 8 1887 (24 Stat 888), nnd for tho sUi 
of the leninlning lands • 

The act of April 28 1804 (88 8tat 688) known as tho Steen 
erson act, providing toi allotments to Indiane on tho ^ito Earth 
rcuai ition In Minnesota authoilaed nllotinent “to each Chiiipewa 
Indian now legalli lestdlng upon” that reeeivation undu tieaty 
01 laws of tho United States In nccoidance with the expreas piom 
Iso made by the Commissloneis appointed under the art ot 
January 14, 1888 (Op Sol I D , if 16864, Januaiy 8 1927 ) 

• • * We frequently And acta of Congress directing allotmenia 

on paitteular Incflan losciiallonB to be made In accoidance with 

the genoial allotment laws of the United Statea Whin bo made, 
for nil piactical pnrposeB such allotmenia ore to be leirarded as 
coming within the scope of the geneial allotment act The chief 
dllfeience Ilea in the mea lecened by the allottees Undei tho 
general allotment act oidinaiily, eaih Indian lecelvea 80 acroa 
of ngrioultuial oi 160 auea of glaring land while nndei the 

special acts lelattng to pmtumlai reservations they ficquently 

reemva wmaider^ly more Beo the act of Mw SO, 1908 (80 
Stat 668) relating to tiie Poit Peck Reservation and tte act 


Pitenta foi such allotments bowev' 

a v-5- ’Ui*' the fteueinl allotment act of Pbditw 

8, 1887, os amended (Op Sol T D , M 12498, June 8, 1B24 ) 


an illotment, the SsecteUiiy of the Intel loi was held to base 
aiilhoiity to piotcct the Inclinn in bis illotment ciou though 
eiiiinconsly m.ido md to deny the application foi homestead 
eiitiv since to haie allimcd the eiitij would liaie been to visit 
i considei ibli injustice upon the allottee *“ 
beiliou J!6 ‘ lit litU 2,‘) ot the Uiiitid St it is Code pioviiJes 
Ihit nhiii any Iiidiiii intitled to ,iii illotment should settle 
upon liiiils 111 till Uiiitid Stales not othciwisc iiJiiiopu.itcd he 
should lie iiilitlcd to hiM tho sime illottod to him in the minnei 
inoiided loi allotments to Indians icsiding upon icseii itions, 
ind sinh illotnients neu not to OTcccd 4t) acies of uiigible ] ind 
ot 80 atits ol iioiiuiigililo ifiiicultiital luid, oi IbO acies of 
iioniiiigible giiriug hind 

Undi'i see 1 1011 3d7 ol title 23 of tho United States Codo,'^ the 
Sccictaiy nl the Inteiioi is iiciiniLtud m his disci ctioii to make 
allotments within the nitional loiosts to Iu(linn6 who weie hi 
iiifc on lands included in a national toiest oi who had umde im 
piovcmeiiis theicoii and wtie not entitled to an allotment on 
inv existing icsenatioii oi wliosr tiihal ii»seiva1ion was not 
sulficieiil to gne omh momliei in nllotmeiit 
As iiinntid out iii Ch iptci S, the allotment oJ lands in seveialty 
did not in am way 'iffc'ct the gu ii chan waid lel iLionship exist 
ing between the imtionH govoinmeul and the Iiidi.m ' not did 
It Afleit the inihoiitv ot the Oonimissionci of Indian Aflaiis to 
ttmove collectois liom the leseivition* Il has Uso lieen held 
th,at an 4i11otnunl svstem does not clopnye the tiilic of the light 
to icgnlate the domcstir aliang oi its membeis * 

A ELIGIBILITY 

Insol 11 IS eligibility to lecaic an allotment depends upon 
tiibal menibGiship (he cases nml statutes on the subject have 
been elbiwheio discussed ' 

In litigation deiling with tho eligibility of Indians entitled to 
illotmenls, it has been held that the fact that a membei of a 
tube IS boin afloi the ikissige ot the Genoial Allotment Act does 
not disqualUy him ' It has ilso been bold that an Indian 
woman, though maiiiod to a while man, is head of hei family 
and that hei childien who mnintamed Iheu tribal lelations weie 
entitlod to nllotinent s as membeis of the tiibo“ In the case ot 
Ln Olav \ Umica ‘ the court held that adopted mem 

bcis of the Yakima liibo, who woie foimeily Puynllup Indians 
nnd whose ptients had leceived oUotmeuts on the Puynllup 
Heseivntioii as heads of families, weie nevcithelesb entitled to 
allnlniints in the Yakima Eoseivntion “ On tho othei hand, il 

"BaJdmn v Knth 18 Okii 024 71 Pic 1124 (1904) Por a Oia 
ciisslou ot thf bocistary i power oici Indian lundd, see Chapter 5 see li 
•This "leelion was denitd fiom sec 4 of the Act of Pehiuaiy 28 
li-Sl 20 HI It 704, 708, US auieiidMl by sec 17 of the Act of luno 25, 
mo 86 Stat sw sno 

• Act of Tune 28, 1810 sec 81, 88 Stat 856, 868 

• Soe sec 2C and RoIIisfei v Untied Btatee, 145 Ped 778 (C C A 8, 
1806) 

■•jjaiujoio y lounO, 101 Ptd 885 (C C A 8, 1908) 

I ■» yajkimo Joo V Toil lap 191 Pod 510 (C C Ore 1910) Snd see 
Chapter 7, sec 5 

«See Chaptei 1, soe 2, Chiptei 8 sec 18, Chapter 7, sec 4 
■“ United gtatee y Fanhanltt, 171 Fed 387, 8-!9 (C C A 8, 1900) 
aff a sub nom FatrUnhi y United Stated 228 U S 216, 224 (1912) 
'•Boni/ei V Smitti, 100 Fed 846 (C C A 8, 1900) And cf Ladtga v 
Boland, 2 Uow' 681 (1844), holding that widow living with giandchil- 
dien was head of family entitled to illnluiont undu Cifok Treaty of 
Moich 24, 1832, 7 Stat 808, and obtained title theieto by application, 
although IheMdent attempted to awird title to anothai 
“184 Pod 128 (C C E D Wash 1910) 

• In UiteheXl y United Btatee, 22 P 2a 771 <C C A 9, 1927), it 
was held that undei a regul ition loquning that adoptions he approved 
by the Secietaiy of the Intoiioi and the Indian. ComnuSbioner, an adop 
tlon without such approval did not entitle the Indinn to an allotment 
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Ills been held a tiibnl ludiin lixiug apait fiom the tube 
and oft the lesenatiou is not enliUed to an allotment on the 
leseiiation " This does not im. in, ot rouise, that the Imliiu 
had to be on the lescrintion the instant the Allotment Act was 
passed " 

An ludi.iii m n not h vi e lUotmi nts ti om two dilLeieut tubes , '' 
noi clnm an allotiuLiit nndei his English name and theiealtei 
claim one nndci in Indim name * 

Although Ibe illotnicnt loUs haic been deemed tonclnsiie and 
hml cvultnce ot the light of luy Indians ot a iLbeiiatiou to an 
allotment^" it has been held that thei miy be chinged by the 
SLLieliiy to collect imstakes "■ 

B SELECTION OF ALLOTMENT 

Sechoii 332 ‘ ol title 2D of the United States Code dials iiith 
the selection of illotiiicuts and pioiides Ihil the Indians aie to 
do the faelocting the he ids ot liniihes selecling ioi then minui 
ehildicn, ind the Jndi.iii agent is to milve the splcntiou loi eich 
oiphan Tlie selections au' to be micle in such niaiinei is to in- 
clude the iniin ovenii'iits ot the Iiidi lu miking the sclictioii The 
Supieine Oolut has upheld the \ ihditi ol lliis clause fenmg <1 
piofeiential light to eoit tin lands to Iiicliiiw who hid occupied 
them and had m ide impioioments theieon, iiiioi to the pissage 
of the Allotment Act alfecling the 1 lucls of Ins tube" 

Congioss .Uso pioiided tint, if an Inch in filled to in ike Ins 
selection within toui veais ittei the I’lcsulent anthoii/ed an 
allotment on i piiliculu lesoiiatimi, the Mecictaij of the 
luleiior could duc'ct the agent ot such tube oi i pecnl agent, 
li tbeie weie no agent, to make tbo selection The Snpiemo 
Couit Ins sustamed tlio pouoi of the Danes Commission to 
place membeis ot the Cieek Nation on the .illotnicnt loll, upon 
their refusal to select allotments “ 

The toim “select," used with letcneiico to aelecliou of allot- 
ments by Inchaus, as deliiied bi the Cheiokoc Allotment Agieo 
mont" and the Choctaw Chid is in Supplement il Agieement," 
means a toimal application toi a p.iitieulai tincl oi ti.ict& of 
land m the 1 lud ofDec esi.ibli&hed b> the commission fot the 
paiticulai tube or nation" 

It has been held that section 332 contemplates a selection by 
a hving Indian onlj Tims the cleitb ot a tllnppewa Indian 
befoio making a selection of in allotment uiidei the Nelson Act 
teiminated his light to an .illotment" Where a light to the 
allotment becomes equitably vested m the allottee," tlie act of 

'"Lemeum t United Biatei, 15 F 2il 618 (C C A 8, 1920), ceit don 
278 U S 749 But cf VMna T Untied Biatis, 246 Fod 411 (CCA 
8, 1917), under ict of June 7, 1897, c S 80 Btat 02 00, 26 U S C 184 
1 //a inc <»(- »n? *im v Smith, 194 P 8 401 (1904) And see Fan 
Mnfci V United Btatei 223 U S 215 223 (1912) 

^‘JoiepTitiie Valiev et al 19 L D JA) (1804) 

»Tiget 1 Tvnn Btaie OH Oo , 48 F 2d 600 (CCA 10, 1931) 

See Act of Maicb 8 1021, 41 Slat 1366 (Foil Belknap Beecivabon) , 
Op Sol I D , H7etJ0 Tune 9 ]022 See also Chaptei 6, sec 18 
II Op Sol I D , 14 7300 Tunc 0, 1022 See also Chapter 6, ncc 18 
"This section was denied fiom sec 2 ot the Oeneial Allotment Act 
On aclcchun of allotment for minors and incompetents. See Chaplei 8, 
sec 8A 

"Up, Hainage i Mmtni, 242 IT S 880 (1917) See also 8in*th t 
Bonvftl*, 164 Fed 888 (C C Ore 1907), olTd sub nom Bonifm T Smith, 
160 Fed 84b (C C A 0 1000) 

United States t fllldoat, 244 U 8 til (1917) See Chapter 6, 
secs 6 and IS 

« ket of Maicih 1, 1901, 81 Stat 861 
« Act of June 30, 1902, 82 Stat 600 
« See tMlet v BiIBi/ 110 OHa 241, 237 Pae 830 (1926) 

^La Bogue v Umted Btatea, 280 XT S 62 (1016) Bee also Chaptei 0, 
sec 8 , Tnvloi T United Btatea, 280 Fed 880 (C 0 A 8, 1010) 

"See Op Sol I D 14 28080, Tnly 17, 1986, 36 I D 203 Where 
Indians had made selections pnoi to the passage of the Whoelei Howoid 
Act and approval was not of a diaorotionaiy nature hut was lacking because 


the .illiitfing (ouimissioneiH m theicaftei iiiongfully allotting 
the liiifl to uiuthci does not opeialc to cut off the hens of the 
pci sun ui igm lilt entitled to the illotnieiit “ 


C APPROVAL OP ALLOTMENT 
Scaitiou SSI"- inoMdcs tint iftci the filing of the selection 
the alliilmciits shill be m,idc b> speci.il .illutliiig <igi nts oi bv 
the igeiits Ol supeiuitendints in tliugc of thi leseit itioiis on 
which the illotmcnts .iie diioctod to be mide“- 
AfUi ill .illolmeiit h.is been appimcd, the allottee is ciilitlocl 
to hue the l.md pitentcd to hiiu“ p\eu .iflei the p iss.ige ot 
till' \\ beolei Ilowflid Act wliiih pioi ideil tint “ ‘ * no ] iiid 

' sh.ill be illoltcd * to any Indian ” " 


D CANCELLATION 


Vs nilgai be eapected, the wholes ile allotment of lands in 
SPieiilti which eh u ii teu/coi Indian .idmnusti .ition fui many 
It iis ic&nllid 111 iinniinons instances in injustice to the allottee ° 
Uhls iignstice look the foim leu often of the allotment of a 
Ikiicel ol liiid which w is unsmt.ihle tot anv pmiio&e to which 
the illolta* lould leasoniblv be expected to put it To lemedy 
m put tins situitioii, Congitss in IW” pioiiiled foi the can 


lit (lineal ciror. It was held that the Indians uero entitled to the 
npprovil ind imtintlnj, of then si'ki tiniis, evou nltti the passage of the 
Slid net which pioildid that " • • no lind " • *• shall hi 
lUolltd • ♦ * to any Tndjiin " Act of Time 18 1934 49 Stat 084 
Pul cf Lcmiiiia l UniUd StnUa 15 F 2d 3LH (C I A 8 1926) celt 
den 273 U S 740 whpie the npprnnl w is ul a disciitionuiy natnie, 
Pmlid Btaiucttul W(at\ Ilitilicock 206 V S 80 (1067) , Bt JTiitiei 
Untied BtaUa 24 F Bnpp 237 (D C S 1> Cal 1038) 

’»Bontftry Bmilh Ibb Led 84b (C C \ 9, 1<)0<)) Smith y Boiiifci, 
132 Fid 880 (C C Ore 1004) 

“23 U & C 318 dcilii>d fiom Act ot hobinaiy 8 1887, 24 Stat 3S8 
and Act of Tune 26 1910 36 Stat bOO, 868 
c'Sec 8 of Act of IibiDoi} 8, 1887, 24 Stat 386, piovided only for 
iRints and specul ugeiiU fulOlhng this duty, but sot 0 of the Act of 
Tune 23, 1010, 30 Stit 866 868 pioilded foi the Inclusion ol supeiln 
Icndcnis is perloimcrs of Ihib fund ton 
23 V B C 388, deilved from the Vppiopiiation Act ol April 4, 1010, 
sec 1 86 Stat 209, 270, uquliid thi Seiietaiy of the Interior to 
Uansmil inmial xcpoits to Cougioce of the coat of suivey and jUotmeul 
woik on Indian iisorvntioaB geneially This section was rtpcaled by 
the Act of May 29, 1928 sec 01 45 Btat 036 
“The alloltee mar bilng mindamus to obtain tlie patent See FacAon 
v BichoU Ohiaholm Lumber to, 126 Mmu 303, 148 N W 288, 200 
(1014) But when an illotmcnt h,ia not bion approved, approval and 
lasnance of patent ciimot be compellid by mandamus United Blatea 
ex tel Weat v nitohcook, 206 U B 80 (1907) , 8t Uoiie v United 
Btatea, 24 F Bupp 237, (D (' S V Calif 1038) On when mandamus 
will issue aee Chaptei 6 aec 18B 
“Op Sol I D 1128080, Tnly 37, 1986, 66 I D 296 
■ Section 843 of title 26 of the V B Code providee 


mseitcd In any patent said Secretary la nutlioiired and dheoted, 
during the time that the United States may hold the Hilo to the 
land in bust for anv such Indian and for which a conditional 
patent may have been Isened, to icctlfy and ccrtecl aueh mis 


patent 
takes OI 


Fiom tune to time Congress has enacted sundry statutes permitting 
Indians to suiiender the lands allatlcd to them and select othei lands 
In hen ttaeieof See Acts of Oclobci 19, 1888 26 Stat 611, 012, 26 
U B C 360, Tanuaiy 20, 1805, 28 Slat 641, 26 U B C 843 , AprU 23, 
1901, 83 Stat 207, 26 n S C 348, Maich 3, 1909, 86 Stat 781, 784, 
26 U S C 344 Sec 2 of the Act of 1888, aupra, which has been 
Incorpoiated In sec 860 of 26 U S C , reads 


The Secretary of the Iiilcnor Is hereby authorised, in his dis 
crebon, and whencvei foi good and sufficient reason bo shall 
consider It to be for tlie best inlcrcsl of the Indians, m making 
allotments nndai the statute aforesaid, to permit any Indian to 
whom a patent has been issued for land on the leaervatlon to 
which such Indian belongs under treaty or emsUng law, to 
sunendoi such patent with foimal rehnaulshment by such Indian 
to the United States of all his or her right bUe and interest 
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ceUation of an allotment of unsuitable land md the e^cbange 
tlieiefoi of otbei land This ict lias been iiuoipoi ited in section 
344 of title 2 j of the TTuitod St ites Code" Its piovisions aie 

If any Indian of a tube whose sniplns linds hue been 
ceded oi opened to lUsposil his lecclied an allotment 
cmbincmg linds uiisnitililo foi illolmcnt puilKises, such 
allotment inn he canceled and other iinappiopiiatiil, im 
occupied, and imicsoiiod lind of oaual nea, within the 
codwl iioitious of the icsci ration niioii nhich sneh Indian 
belongs, illotted to him npon the same teima and witli 
thi siino ipstiictlous is the oiiginal allotment, and lands 
desciihed in any such canceled allotment shall be dis 
posLHl of as otUci coded lands of such icseir ilion This 
pioMSion shall not ipph to the lands ioimeilv compiismg 
Indiin Teiiitoir TlioSecielaivoTtheInteiioi is aiilhoi 
laid to piosciihc lilies iiid legulations to raiiy this liw 
into effect 

In 1037 Cougiesq also piovidcd foi the ciucollntion of fee 
patents issued without the consent of the Indian “ 


^ , -.31 licit That the Iiidi- 

Biurdiileiini: tlie nun shill make i spintion In lieu tlieicuf of 
otbti liml and recpiio intent ttipiefni umlti thi t» or isliiiis of 
the act of libiuaiv UKhth dalition hundiKl and eighty serin 


"On tha queslinn of the necessity foi notim, and in oppoitnmty to 
be heaid, ace Faulanka y Vintei Btntn, 223 1} S 216 (1013) 

“ tit Of PeluiiaiT 20, 1027, c 313, 11 btnt 1217 2t5 U S C 362 1 
Partial oauccllatiuu was also Droridcd loi Act of belituai] 3(i 1027 
c 213, soc 2 44 Stst 1217 ne imoudcd Fihniary 21 1111, c 271 40 Slat 
1205 36 IT S C 3&2b For in onalysig at thi porrei of the Sccidnir to 
cancel a fat pitint iHsnid without iiqiiest flora the Indian eonuiuod 
ate Op Sol I n, M 28227, August 1 lOJO bei Chaptei 2, sec 3B, 
Obaptei 18, acc dB 


* * * the Seciotaiy of the Inteiioi IS heieby nuthoi 

i/i'd, 'll his disc let ion, to cincol any patent m tee simple 
issued to an Indiiii allottee oi to his heirs betoie the end 
of the peiiod of tiust desciibed in the oiigin il oi tiust pat- 
ent issued to such allottee, oi beioic the evpiiatiou of any 
estciisjoii ol such iKiiod ul tiii'-( by tin' I'lesideiit, rrhi'ie 
such pit out m ti'o simple was issued without the con 
sent Ol in application thoieloi bj the allot tee oi by his 
hdis I’nniditl Tint the pilciitee his not iiioi (gaged oi 
sold im pul ot the land di .cubed in such patent Pto- 
iirfcrf edro Tliat upon c me ellatnm ot such patent m fee 
sinipk the land slnll hare llu same status as though sudi 
tee patent had uer oi been issued 

E SURRENDER 

Section 40S, title 23, of the United States Code “ piovidos 
III any case vrlieie an Indian has an illotmont of lind, 
01 any iii,ht, title, oi iiiloiest in sucli an illotmont, the 
Secictniy of the Iiiteiioi, in Ins diseietioii, may iieimit 
ancli linh m to sui ii ndei such lUolment, oi my i iglit, title, 
Ol niteiest tlioiem, hr such ioimil lelinciuiilmn'iit as maj 
bo picsciibcd by the Secielaiv of the Intciioi, tm the 
beuefit of aiir of his oi hui childieii to rrhom no allot 
nieiit ot hind ihill hare hicii unde, and thcicupcm the 
Sccietiiy of the Iiiteiioi -hall cause the estate so le 
liiiqiiished to l)i‘ iiUotted to such child oi childien subject 
to all condilums rrliirli attached to it befoie such 
tolmqiushmcnt 


“ Ul ol June 3B 1110 etc 8 16 Sint Sol, S5fl Fin tpaulalione 
itcaitUng ipalloimint ut lamia to uiialluHiil Iiidiiii olnldicn, eee 23 
O F B 621-63 2 


SECTION 3. POSSESSORY RIGHTS IN ALLOTTED LANDS 


An allottee oidiuaiily acquuos by vulue of hia aRotment fuU 
possewboiy right mtli lospoet to the impiovemenli and the tim* 
bei upon his allotment as well ai the miiiei il6 beneath U 
Occasionally, by tire teim of special allotment acts, the min- 
erals aie leseived to the tube m which event the allottee ac- 
qmies at be^t a light to shnie in the loeome flowing theiefiom" 
His right of ownership in timber ns limited only by the statutory 
lestnction on alienation*' These leslnctions upon alienation 
are elsewbeie discussed “ When the .Ulottee acquuei his patent 
m fee, hoyveyei, his light ot nse and ergoyment becomes on 
absolute right of ovyueisbip 

The .lUottee’s light to watei is lecogmred by the Qeneinl A1 
lolment Act,” section 7 of which piovides 

That In cases -rrhoie the use of wntei for uiigntion is 
necessaiy to lender the lands ■mthin any Indiau lesoira- 
tion available for ngneultmal purposes, the Secietaiy of 
the Interior be, and he is heieby, authoiired to piesciilie 
such lulcM and legnlntions <is ho may deem necessaiy to 
seeuxp a just and equal distribution thereof among the 
Indians residing upon any such leservations , and no other 
appiopimtion or giant of water by any riparian piopii- 
etoi shall be authoitved or peiimtted to the damage of 
any other ilpaimn proprietor 

The Supreme Court in TTmted Btatea v Powart “ declared that 
under the doctimo of the Wmtets case® waters are reserved for 
the equal benefit of tribal members and that the Secretary of the 

See Chapter 16, eec 14, fn 286 

" See wc 4 of thla chapter 

’•Ttid 

"Act of Febiuaty 8, 1887, 24 Stat 888, 26 IT 8 C 881 Alio aee 
Chapter 12, sec 7 

“ SOB rr S 627. 682-683 (1989) 

*■ Wmtera v Umtod States, 207 U S 664 (1908) For a further die 
cnasloa ot thla con In conneetion with tribal -water right a, iro Chapter 
16, aeo 16 


Interior is withonl powci alBimatiioly to authorize unjust and 
unequal distribution of w iter It tuither declared that when 
aUolments ot land wore duly made for exclusive use and theie- 
aftei coin eyed in tee, the right to use some portion ot liibnl 
wateis essential to cultiyation passed to the owner of tlie 
.illotled land, mcliuluig both the allottees and those who took 
tiom them by com i>y incc or by imicb.ise ot land of deceived 
dlottccs at Qoyoinment sales 

The Powci s case comiicls the y lew that the right to use water 
IS a light nppuitouant to the land withm the reservation, and 
that unless exeludcd it passes to each grantee in subsequent 
comejauccs of allotted land” 

In nccoxdnncc with the doctrine that the United Slates h is 
e\clnsiye juiisdietion oyei resell ation lands unless it has speci- 
fied that state statutes shall bo coutiolhiig, it has been held " 
that an allottee caiiiiol under the state laws relating to the 
appiopimtion of watei nequue any light whatsoeiei In waters 
icscned to the tube 


"III AnietiOfi v Spear Morgan Livestock Oo 70 P 2il 607 (1038) 
tha cunt had ociasloii to iratate the docliinc of the Povmrs cue It 
sold 




« of this atatnte la to provldp for the dts- 
a use the watei to tbo indmdoal Indiana 
*1 The right to use the water 

uuui I... ,1 of It by tha Secretary of the Intel loi may 

he said to ho inchoate in the sense that the pieciso unonnt or 
extot of the right assigned to an Indlyidnal allottee would be 
unditei tamed hnt the light is yeeted in BO tar as the exlgtence 
of the light to uBc the watoi in the allottee IB concerned ThiB 
light lb appurtenant to the land upon which It is to be used by 
the allottee -When the allottee hoconie sei^ of fee simple ntlo 
aftci the remoyol of the reslrirtions of the trust patent than a 
conveyance of the land in the absence of a conlraiy intention, 
■would operate to contcy the right to use the watir os an appur- 
tenance United Btatee y Potoct s, supra (P 600) 


"Rutted States y afoltitiro, 101 F 20 660 (C C A 9, 1989). rev’s 
22 F Supp 816 (D C D Mont 1087) 
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Likewise, whoic slatutoiy attempts hive been made to icle- 
gate watei iigbls of Indiins on ceitaiu lesciviUons to thejuiis 
dlctiou of puticnlu ^tites bv icquiiiug tbit slate st'itntcs be 
complied with in secuimg watei lights toi the iiiigation of 
Indian land," it has been held that smee the statnto contained 
no spccifle giant of the lesoiiotl watois to the stile it coidd 
not he constiucd as the intent of Congiess to take ±iom the 
Indians a icstc'd light and pioiide in lieu tbeicof only a 
means foi icqiiiiing an infeiioi and secondoiy light 
The water light guniantc'ed in 'illottie of Indian land has 
sometunes been defined m Ucaty oi agreement * In Untied Btutu 

“All of June 21 1000 <14 St it 82S J75 (Umlah Pioicct In Utah) , 
Act of llaiLh 8 1000, 88 Stat 1030 (Slioshono Piojprt in Wiomlng) 

“> nnifed Btatfi, v Pai kina, 18 F 2d 642 (D C Wyo 1026) 

"Act of luup (i lOOn iMlh the Foit Hall IndiinB, 31 Stnt 672 
Foi a statute «uaiaiitocinfc a slmilii iijht, sic let of Miy 18, 1016, W 
Stat 121 130 


V Hihiiti," imohing such an agiecment, it was held that a pui- 
chasei liom the allottee acauiies a watei light foi the actnal 
aciiage uudci iiiigatiun at the time title passes from the In- 
di uis, and toi such additional acicage as Ctm be placed iindei 
iiiigatiou uithin a icasouible time 

On the othoi hind, i pinch isei liom an illoltee is witliout 
light to appiiipiiate to his piivate use water tiom a cieoh, most 
ol which comes piimaiily liouj i Oovciument uiig.ition si stem 
constiuctcd aftci he acquiied title to the land, which uses the 
cieok bed toi a distance is a c lual to ii ach c iislomeis below * 

«27F 23 900 (D C H D Idilio 1028) 

» UniUdBtatra \ Paikina, 18 F Jd 642 (D C Wyo 3028) Foi a 
holding thit one who piiipha&ea land in what woa foimul} an Indian 
icsuintlon fiom the United fatates may not appiopilile watei foi the 
Iriigation of his land fiom an Uilgiition ditch, which the Untied Staten 
had cunbliucted foi the benefit of Indlin allottees, sea Daitcd fiiatea v 
Uortiaon 201 Fed 804 tC C Colo 1001) 


SECTION 4 ALIENATION OF ALLOTTED LANDS 


Since tnbal 1 inds nio gencially iioualienable without the con 
sent of the Fodeial Goteiumont it was natuial that Congiess 
should continue ledeial tuutiol ot land ilieniliou when liibtl 
land passed into the hands ot ludiyidnal Indians The same con 
sideiations that lay bchuid tlie toimoi lesUictious — (ho tloouc 
to piotcct the Indlin against shup piactlccs leading to Indian 
landlessness, the dosiie to satogniid the ceitiuity ol titles, and 
the uige to continue an impuitiut bisjs of govtinnieiilil nctlv 
itj — opeiated in the case ol allotted liuds The hist of these 
motives IS usually stiessed ui (ho opinions Trine il ol the cases 
IS the discussion by the Couit ot Appeals lu BtcK v Flout noy 
T me Bloc}, d Real Estate Co ” 

* * * Tliose limit itions uiwn the power ol the Indiana 
to scU Ol make contracts respecting land that might be 
sot ap lit to them foi then indindn il use and benefit weic 
imposed to piotecl them fiom the gieecl and superior 
IntoUigeuco of the white man Congress well know that 
if these wards of the nation weio placud in possession of 
loal estate, ind weie giicn capacity to soli oi lease the 
same, oi to make coiitiacts with while men with lefei- 
ence thereto, they would soon ho dcpilyed ot then sevcial 
holdings, cuid that instead of idopting the customs ind 
habits of civihzed hie and becoming self-suppoiting, they 
would speedily waste then substance and veiy likely 
become p luiieiB The motive th it nctimtcd tlie Inwinakei 
in dopiiymg tlie Indians of the powei of alicnatioa is so 
obiions, and the language of the statute m that behalf 
IB so plun, as to leive no room toi doubt that cougiess 
intended to put it beyond the power of white men to 
secure any inter est whntsocvei in lands situated within 
Indian leseivatious Uiat might be allotted to Indiane 
This conclusion is foitifiod by an amendment to the act 
of Febiuaiy 8, 1S87, which wis adopted on Febiuaiy 28, 
1801 (21) Stat 70J, c 38d), wheieby power was confciied 
upon the seciet iiy ot the inteiioi to piesciibe regulations 
and conditions for the leasing of lauds allotted to Indians 
undei the previous act of Febinaiy 8, 1887, wheneyoi, by 
reason of “age oi othoi disability ” the allottee was not 
able to occupy oi impiove the land assigned to him with 
benefit to himself It is manifest that the amendment m 
question, authorizing aUottod land to be leased m certain 
eases, under the diieotion ol the secietaiy of the inteiior, 
was unnecessary if power to execute leases of allotted 
lands had already been confeiicd by pieyious enactments 
or treaty stipulations The last-mentioned act, therefore, 
IS a legislative declaration that congiess did not intend 
by any piewious statute to authoiiao the loasmg of any 
lands that might be assigned to Indians to he held by them 
in severalty (P 84^-86 ) 

»6fl 35^ 80 (C C A 8, 1894), app dlam 168 U S 686 } 


The opinion m iylins y JfcO/ath” throws added light upon 
this basic polio 

' ■" * IVhat wis the piuposp ot imposing a losttic- 
tion upon the Indian's iiowci ot coniejauce ' Title passed 
to him by the patent, and but foi the lesliirtiou he would 
base hid the lull iiowoi ol ilit nation the same as any 
holder of a fee simple titli 'Cho icsti iction was placed 
upon lus alien ition in oitloi that he should uoL be wiongc'd 
in any sile he might dosuc to make, thit the considei- 
ition should bo ample, tint he should iti fact lecciio it, 
.md that the conveyance should ho subject to no unieason 
able conditions oi qualitications It was not to pies out 
a sale and conveyance, but only to guard against imposi- 
tion theieni When the Secietaiy appiovod the couyey 
ante it was a deteiminntion that the puiposos foi which 
tlie lestiiction was imposed h.itl been fully satisfied, that 
the consldoiatiou was ample, that the Indian giaiilor had 
loceivod It, and thit theie wcie no unieasonable stipnla 
J itioiis itteiidJng the ti ansactioii All this being accom 
plished, lustice leqmics that the conveyance should bo 
uphold, and to tliat end the doctrine of i elation attaches 
the .ippioial to the tonveyanco and makes it opeiatlio 
as of (ho date of tlie lattei 

The biodd power of Congi t"js to effectuate this polity nud the 
extent to which the cnfoicemeut md leki-xation of loshaints 
upon ohenatiou have been entrusted to tho Secietaiy of the 
Intoiioi have been discussed m Ghuptei 6" 

A LAND" 

The pohey of lestiielmg 'illonation fmds expression la provi- 
sions of allotment acts foihidding alienation of lands duiing a 
fixed peiiod of yoais without the consent of somo admuustiatiye 
oflitei, generally the Secietaiy of the lutciioi The piovisiou 
contained m section 6 of the General Allotment Act" dedoies 

* '* * And if any conveyance shall he made of the 
lands set apart and allotted as herein piovided, oi any 
contract made touching the same, hefoie the expiration 
ot the time above mentioned, such conveyance oi contiact 
shall be absolutely null and void ♦ • * 


W184U S 160,171-178 (3902) 

*> See sees BC and 11 

w For legnlations rdaHng to sale of allntted lands, exclusive of 
Five Ciiilixed Tiibes lands, see 28 0 F B 241 9-241 88 
“24 Stat 888, 880, 26 U S C 848, amended in otbei particulars by 
Act of IdArch 8, 1001, 81 Stat 10B8, 1088 Subseguent atalutos author- 
ing allonation ot lands with depai tmentel approval are noted in 
I Chapter 6, sec IIS 
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INDmOITAIi RIGHTS IN REAL PHOPBR'IY 


We have el'^ewheie noted the vniious foims in winch lestiic I 
tions on ilienalion me ombodied, not ibly the “Uual paleul” and 
the “le-^tritteil fee " ” 

Piohibitioas agdliia nlunalion have been hiondly intirpieltdl 
ui the light of the police ol Congiesi to piPMiit whites fiom | 
taking ndvanlage of the ludnns" This is sliown hy the intei 
pietition ot the teini “coiiMyaiife” hy the Snpieme Couit of 
Oklahoma in the case of Potto v Veinon “ 

UndPi the gencinl lule thit aU insliiinients affecting 
real estate aie included iiiidei the woid ‘coiiieynnce” 
aie included the folloivnig A moitgage of an equitable 
inteiest (SiiHivati v CToiii Bj,clia»(jc Baiil, l&l App Hiv 
202, ISO N T S 07) , a lenseliold (Lenibeck, etc, Bar/le 
BKWinu Co ^ Kclhf 03 N J Eq 401 40(., *51 A 7041, 
of peisoiial piopcitv (.Potto sow v Joitc,, 80 All 388, 000, 
8 So 77) nu .igieemeiit to e\ccute a inuitgngc (In te 
TliOftt's Moito Ttust, r. n 16 Eq 41, 4b), an issigii 
ment foi the bencht of rieditois (Piouty i f'laiA., 73 
Iowa, CO, no S4 N W 614) , m assigimient of a chose 
in iction CWiUon \ Jietidh, 2 Ilend rTcniil 51(1) the 
satisfaction of i moitgage (Fosa v Dunam, 111 Miiui 
220, 120 N W 820) , an lustnuneiit in the iiituie ol i 
tinat deed, even without t soil aokiiowledgcinent, oi 
witness (Wliite v Fitiotiald, 10 Wis 480) , a lelea&e, as 
an iiistinnient bj which the title to ital estite might be 
atteited in law Ol equitj (Pulmo y BaU'> 22 Minn B32) 
a lelcise ot a moitgage (Boto v Thomas 01 lliin, 17, 
16 N Y S 350) , 01 put ot Inicl covcicd bv a moitgige 
(ilei chanty IT oodt 27 Minn SOO, 7 N W 820) 

It IS tiue that untlei oin stiliitc a moitgage of loU 
estate is to be lognidod ns n hen only, bnt the lands in 
question nie Unban landi, with itfcieiiee to tsluch the 
tedeial goieiniiitnt has di.Qt in i pociihai mannei, due 
to pocnliai conditions Uiidoi oni Okliliomn laws om 
citivons hate the light to ti.uisloi wiUimit let oi hin 
draneo, all oi pait of then leal piopeity, but, with lesjiect 
to its nwaids, the Indians, the goveininent has .ilways 
dealt e-^flusively with the tiiiusfei of then lauds, not 
only placing leshictions upon the lands themselves, but 
upon these who owned them In this case the legality of 
the timsfct is to bo doteimiiicd hy uiterpiotalion of the 
act of Congiess, and the meaning of this act is ascei 
tnlned by discoveimg, not wbat was in the minds of the 
l.iwinikeis of Okhxhomn in passing (he seieial statutes 
with refoiencc to eon\eyau<es and liausfeis, bnt what 
wis in the mind of Oongiess when it passed the Act of 
Miy 27, IflOS, and its use of the woid “conyeyances” in 
said act We must nssiime that In an aet of such sweep 
mg pioportlons it w.is intendc>cl by Oongiess to deal finally 
and eompiehensiyely with the subject in hand Seebon 
6 of tbe net uses veiy geneial teims 

“That any attempted alienation m incnmbiance by 
deed, moitgage, con ti act to sell, powei of attorney, or 
othei instiument oi method of ineumbeilng real estate, 
made befoie oi aftei the appiovnl of this net, which 
affects tbe title of the land allotted to illottees of the Five 
Oiviliaed Tubes * • * shall be absolntely null and 
void” 85Stat81S 

” See Chapti r sec IIB Olio inability of Incompetent Indians to 
alienate land Ms been discussed to Chapter 8 sic 8B(1) 

"Tbe effect of bankruptcy of an allottee la discussed in CJiapter 8, 

A deed is not executed until dehseied, hence until the Secretuy has 
removed the restrictions npon alienation of allotted lands effective upon 
the executmi! of a deed by an sUottee, a deed signed by the allottee and 
given to an Indian snpeHntendent for trunsmlssion to a pnicbaeei does 
not pass title and la subject to cancellation by the Secretary since tbe 
execution ot a deed had not been completed by delivery United Btatei 
V Lane, 268 Fed 620 (App D C 1919) 

An order of the Secietary of the Interioi appioving an Indian agent’s 
recommendation that restrlctiona on alienation be lemoved fiom an 
allotment to be effective thlity daya from date would become eCectiTe 
on tbe thurbotti day aflei Ita date and tbe ahottce la enabled to make 
a valid eomeyonce on that date Lanham y XoKeel, 244 U B 682 
(1917) 

Also aee Taytm v Btonn 147 U h 640 (1898) , ffeoon v Wooieoek, 
64 Okie 80, 160 Fac 188 (1917) 

“ 129 Okla 261, 264 Fac 011 (1928) 


Scclion 0 seems to he just as compichensivo m the fol- 
lowing woids 

‘Thai the doslh nt any allottee ot Ihe Five Civilivert 
Tubes shall oiieiato lo icmute all icsliictions upon the 
ciheiiatiou of siicl allottee’s lincl PtoiitI<d That no con 
leyaiitc «1 am inltiest of aiiv tiill blood Indian hen in 
such land sh ill bi lalid unless ippimcd hy Iho couit hav- 
ing jmisdiclion nl the settlement ot the estate ot eaid 
deceased allottee ' ’’ 33 Stat 316 

I( ippeiis to us that the woids ‘ pioiidcd that no con 
leyince ot any intoicst ot mv full blood Indian heh in 
such land” (onld liaidly be moie compi chousive We 
think thil the woids “commance of any mleiest” is just 
IS compi ehensuo and poihips moic so than the word 
“dhenalion,” lud yet a valid moitgige is often the fust 
step in i hull .iliinatiou of laud ind esen a foiedosuie 
has lefeience hick lo the date ot the moitgage aud must 
follow the tcims theieot 

To gne too limited oi lestmkd a meaning lo the woid 
‘comeiaiice” and yet a compicheiisne muiimig to the 
wold "ilieii ition’’ m thi ict tlu lesult would Ixj illogieal, 
toi it would lequiio, foi the miking ot a deed by the tull 
blood Indl in hoii, in ippiov il ot the county coiiit, lint toi 
Ihc evecntion of a moitgigc upon his 1 iiid, which might 
easily be effective to tiniisfei his title, no such appionl 
was iiecessaiy This could not haie been in the mmd of 
t’oiiRiess II IS not to he supposed that Oongiess mad- 
vciteiilly 01 thioiigh oiei sight failed to like inlo consid- 
eialion thit the Indian might wisli to moitgage his land, 
foi the uioilgaging oi icil estate is almost as old as our 
issniimes oi title so thit in mu ludgment, they eithei 
tiiliielv oveilooked tins (uulingeiicy, or they meant the 
woids ‘‘convey nice of iny inteiest” should include eveiv 
wiilton instiimiont which imght affect the title It has 
been, and pinpcily so uo think, the design of the govern 
uienl as inpidlv is Ihrv umld with safety to poimil the 
Indians lo deal with iiid have chaigc ol then propeity, 
not only foi the licneht of the community, but foi the dis 
tmet benefit of the Indians, bv cisting lesponsiliihty upon 
them, Hid we inteipiot and undeist.ind tins act of (Jon- 
giess ss eudeucing that disposition ol the goveinment 
(P 014) 

The com Is liaie also comidcied the lemedial nature of this 
legislation in constining the e\tont of its coverage In holding 
that homesteads weie within the puiview of the Geneial Allot 
ment Act, Chief Justice Taft said 

We find that Uio Indian nomcsluad Act of July 4, 1884, 
and the Geneial Allotment Act of Febiuaiy 8, 1887, with 
its vniious amendments, constitute pait of a eingde sys 
tom evidencing n eontinnous pnijMse on the pnil of the 
Congiess The statutes aie ui part materia, and must he 
So const! lied It ciniiot be supposed that Congress in 
any pait of this legislation, nil of whnJi is diiected townid 
the benefit and piotcction of the Indians, as such, intended 
to exclude fiom the beneficent policy which each Aet evi- 
dences, an Indian claiming undei the homestead aet, even 
though the statute uses tlie teim "allottee ’’ It there were 
any doubt on the question, the silence of Congiess in the 
face of the long continued practice of the Dopaitment of 
the Inteiioi m constining statutes which refei only to 
Indian "allottees,’’ oi Indian "allotments,’’ as appUcnble 
also to Tnchaus claiming undei the homestead laws, must 
be consideied as “eqmvalent to consent lo continue the 
piactice unta the powei was loi oked hy some subsequent 
action by Congiess’’ Vmfrrf States y Midueit Oil Oo , 
286 U S 468, 481 (Pp lOfr-197 ) 

B TIMBER 

Section 400 ot title 25 of the ttmted States Code piovides " 
The timbei on ,inv Indian allotment held under a tiust 
01 othei patent containing lestiictions on alienations may 
be sold by the allottee, with the consent of the Secietaiy 
ot the luteuor, and the proceeds theieof shall be paid to 

*> United States i .loolUon 280 U B 183 (1080) , also spc TViggan v 
Ohnollv, IBS U B 60 (1800) 

“Derived from Act of Tano 25, 1010, sec 8, SO Stat 856, 867 Foi 
regulations regniding thnbei, geo 26 C F R 61 1-01 29 
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tliu (IIIoIIlo 01 cli^iosttl foi Ills lieilLfit uiidii legiili 
tions to be piosciibed by the Setietiij oi the luteiioi 
The iightb of au allottee to ‘iell timbei on his allotment \wtU- 
out administinfivo ippiov.il hid been deteimmed by the Su- 
pieme Coiiit a few ycais befoie thu enaLlmout of this piovisiou 
The Couit 111 tbe hist (,ise held that tlie lesliictions on ilieiiahou 
did not pieeludo <i site by the nllottoe of timbei of land which 
tins capable of cultivation aftei the euttiug of the timber The 
Ooui t Slid " 


• ' * i( h.iidh needs to be said thit the allolmeuls 

wcic intended to bi ot some use and benefit lo the Indians 
And, i1 will be obsened, tint on that use theie is no le 
stiaint uhatoiei A lestiaiiit, honeiei, is deduced fiom 
the inoiisioii ag mist iliLintioii, the supemsion to which, 
It Is nsseited, the Indians in subiuet and the ehainolei of 
then title It is conitnded that the light of the Indniis 
IS that of orenpition onh, lud that the miasmc of powei 
01 ei the timbei on then allotments is evpicsstd in TJuiicd 
tS’to/f s V f'oof, 1<) Wiill TU Ale do not legaid thil cnsi 
IS conliolliiig The iiltiinitc (oiulusioii ot the eomt wns 
deteimiiied bv the hniiteel iiehl which the Inchins hud in 
the lands lioni which the tnnhci thcie iii contioveisy was 
cut 

Ceit.iin p,iiti(S of the Oiieidi IndiuKi ei>d(d to the 
United States nil the lands set apiit lo them, ixtipt a 
tiact eontainnig one hniidicd aoiea toi each indiiidnal, 
01 in nil about 0 ", 00 n aeies which thot iesei\ed to them- 
sohes, to ho held ns otho Indiau lainlt tnc hfUl Some 
of the lands weie held in soveialty bt indiiidnals ot the 
tilbe with the consent ot the tube, hut the timbei ■nied 
foi was cut bv a small nninbci of the lube tiom n put 
of the loseivation not oei npn d in scvei ally It was held, 
citing Johnson a Velii/oili, 8 Wlieit 571, that the light 
of the Indians in the hind tiom which the logs w< le 1 lUn 
was that of oecuiiaucy onla Necessaxilv the limhci when 
cut ‘‘became the piopeity ot the United States absolutoh, 
dischaigod of any lights of the Indiins thciein" It was 
hence concluded “the cutting w,is w istc, and, ni nccoid 
nneo with well settled piinciplos, the ownti of the foe 
may seize the timbei cut niicsl it by icplcyiii, oi pioceod 
in tioiei foi its tom ei Sion” If such woie the title in 
the c asp at hai, such would be the conclusions Bnt such 
IS not the title We need not, howevci, e\aelly define it 
It IS ceitaiiila moie than a light ot lueic oceup ilioii The 
ipsti.mit upon alienation must not be etaggeinted It 
does not of il&eli deb,ise tlie light below a foe simple 
ftdih/ y U/oiA, 118 U S 250 The title is held bv the 
United Stales, it is tine, but it is held ‘‘in tiust foi inch 
yiduils and then helis to whom the same weie allotted” 
The consideialions, theiefoie, which deteirmned the deci- 
sion In TJnitrd Btatc^ y OooTt do not exist Tlie land is 
not the land of the United States, and the timhei when 
cut did not become the piopeity of the Umted States 
And we cannot extend the restraint npon the alienation 
ot the land to a lestiaint upon the sale of tbe lirabei con 
sistently wltli a piopei and heiiefleial use of the land bv 
the Indians, a use which can in no way affect any interest 
of the United States It was loeognived in Oniled Stata 
V Olatk that ‘‘in theoiy, at least,” that hmd might he 
‘‘bettei and moie valuable with the timhei oft than with 
it on ’ Indeed, it may he said that aiaWe land is of no use 
until the timhei is otf, and it woa of arable land that the 
tieaty contempl ited the nllotmeiits would be made We 
encountei difliculties and bafilling uiquuies when we c'on 
cede n cutting foi dealing the land foi cultivation, and 
deny It foi othei puipose At whnt time shall we date 
the piepai it ion loi cnltiyation and mnlte tbe light to sell 
the timhei depend’ Must the axe immediately piecede 
the plow and do no moie than keep out of its way’ And 
if that close idation be not always maintained, may the 
puipose of an allottee be questioned and lefened to some 
advantage othei than the cnltivatioD of the land, and his 
title or th it of his vendee to the timbei be denied’ Noi 
does the argument which makes the occupation of the 
land a test of tbe title to the timber seem to u^ moie 
adequate lo lustify the qualification of the Indians’ lights 


“ Vnttod States i Paine Lumhcf Oo , 206 TJ B 467 (1007) 


It 16 Irtscd uiion the necessity of supei intending the 
weakness of the ludiaub md piotecting them fiom linpo 
sition Tlie aigumont pimcs too much If the piovisloii 
ag,iiiist alien ilion ot the land be oxtenclert to timbei cut 
toi pmposes othei thin the cultnatioii ot the land it would 
extend to timhei cut loi the puipose ot cultiiation AVhat 
IS tlieie 111 the kittei puipose lo piotict Horn impisitioii 
that theic is not in the othei' Shill wc sr-n such cmI 
was contempl itcd and consideiccl is countcibalaucid by 
beiufil’ And whit was the bcnehl’ Thu allotments, as 
we hue said, weie to be of liable lauds useless, may be, 
ceitaiiilv impiovod by being clcsi of tbeii timbei, and 
vet, it IS insisted, that this impiovomeul m ly not bo m ide 
Ihonch it liaie the additional inducement of piovicling 
means foi the suppoit ot the Indians and thru families 
We me unable to assent to this mow (Pp 472-474 ) 
The Snpicine Couit held iii Sfau v Oumphcll’* that wheie the 
illutmciit IS aU timbci aiirt iiouai iblo laud the icstiiction upon 
ilioiiatioii cxleudcd lo timbei The Couit said 

Tlie lestiicllon upon alienation, howovei, it is con- 
tiuidcd, does not extend lo the timbei, anil Viiit<ti Btata \ 
Paine Ziumioi Co 2011 U 407, is idclnced is conclusive 
of tills We do not llnnk so Theie as said bv tbe 
Holiciloi Qeucial, the land gianlccl w.is unlilc, and could 
becifnoiisenutiKlie tiinbei w isciit hoi e (be 1 lucl gi anted 
IS all limbci laud And tint the disliiu Hon is imixiitiiiil 
lo obsciM IS illusti ited hi the illei, itions ot the com 
plaint It IS illeged (hat (he laliic ot (ho land exclusive of 
the tiuibci, IS no nioio Hun ^1,0110, fifteen lliousaiid dol 
lais’ woiHi of Imubei has been cut fiom the 1 lUd Tlie 
icstiaiut upon alienation woultl be ictluced to small 
(ouscqucucc it It be coufmed to one sixtociilh ol the viilne 
of the land and fiHieii ■-ixlecuths Icit to the uuipstiaiued 
01 nmiunliflecl disposition ol the Indian Such is not the 
leg'll eJfect ot (he pitciil (P ’514 ) 


C EXCHANGE OP ALLOTTED LANDS 


The Act of Oclobei Ifi, 1888," authoiized tbe Secietaiy of 
(he lutuioi 111 his discietiou and when deemed foi Uie best in 
leicsl of the Indians to peimit any Indian lo whom a patent was 
issued toi laud on a leseiiation to niiionclei ?uch patent and 
authoiues the Sceiclaiy to ciiieol such patent piovided that the 
Iiidiiu shall make a lieu selection of othei land nud leceiie a 
patent toi it nuclei the Heiieial Allotment Act This piovision 
was infeipieted by the Oucint Couil of Appeals in TJinted Static 
V Uettelimti, as follows " 


The plam language of the statute indicates that it is 
lutciided to etfect a change in aJlotmouts, that is to ac- 
qniie othei and chffcient laud when that is deemed foi 
the best mteiest ot the Indians And that c onclusion finds 
snppoil in the histoiy of the act It oiigmated in thu 




•1208 D B 627 (1908) 

ITowcvoi an Tncllin nllotUe nudpi the Oeiieiol Allotment Act mat 
minie and sell deirt timbei Rtanduia oi fUlen fiom his Ulolmont 
III Attorney QcneiH slid In 19 Op X H 660 (ISOO) 

riie elfrtl of tte allotmint snd declaiatlon of tiust nio to plici 
III! nllnltie in possession ol tbe land Ulotted and give him a nuallflid 
owneiship Him In ind the extent to which the ‘Ulottec is thus ii 
stiictcd is n piopiiotui lem ilns now to be conmdoicd, lUbofii la neces 
SUV lo iiiswei the iiuestions submitted 

(1) And flist Bs to timhei In nn opinion of Attoinev Geneinl G"' 

imd dntid Tsnuaiy 20, 1880 It wu. 1-’'' ’ 

lo int llmbci slindina on his alloti 
selling it, bv which I unileislvnd him 
Binning The ((iiestion bcfoii mo be 

lottee has the light lo hell and lemovo 

stnndiuK Ol fillen, is esscntioUv dllteient fiom thit passed uimn bv 
mv piedicissoi, and ae I hnye learhod the conclusion uint uppiopiml 
ing and helling fit ad timhei ot any Lind is not n i&te at lommou law 
01 liv Uh Inw of Wisconsin within the limits of which State the timbei 
in qii'sllon IS situated it is not iiecissuij to lerxsmine the question 
wlietlici on allottee is Impeichiblc foi waste (r 602 ) 

d that an Indian cannot 
n bis Ulotment foi the 

On cimBtiuclion ot the woirl '*lnnd" in statutes lesfikUng alienation, 
see Uolmei v United States 73 F 2d 900 (C r i 10 1931) 

Sec 2, 26 Btat 611, 26 D 8 C 860 

89P 26 681 (CCA 10, 1987), cert deu 802 U S 708 


mom timbei that .. 

ginning ‘IJifshon bcfmi m£ bowev^i^ n imel^, whi thei^ tlw al 
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INDIVIDUAL RIGHTS IN BEAL PBOPEETT 


Depaitment of the Inteiioi The Secietaiy wiote the 
I’le^ideut pio tinipoie of the Senite on June 7, 1888, 
ti ‘insnutUuK 1 inopost d diaft of a lesolution The Ictlei 
recited that foui menilieis ot the Sisseton and Wahpeton 
Indiana on the Lake Ti imsc Hosoiialum, in South 
Dakota, ubo had obtained allotiiicuts undei the Genoiil 
Allotuient Act, desiiid to mike ebaugos because it had 
been discoieitd tbit in thice of these t ises the Linds 
allotted ueie not the liiids on uhieb the aUottees Ined 
and h id made rmpioi emeiits, ind m the fouith i ase tlie 
land allotted u is not dosiinble taim land, that stops had 
been taken to effect icluKiuishraent and neu allotineiits , 
iiid that oil fnirhei imesUaition it u is toinid that no 
fetatutoii authoiiti es.isted toi action ot that kind It 
was fui tbei state d tb it siniil ii i ises would likely iiiise on 
othei leseii ations , and that foi such icasoii the pioi)o>-pd 
resolution had been piopnied lud was tiansinittCHl with 
leaonimond ition that it be pissed The pioposed lig 
islition VMS iniciided ni foini lioin a lesolntion to in 
act, lud eii.utid uilo Liw It dins tleiili ippoiis that 
the e< m tempi ited oli|(ct, pm pose and tniutiim of the ict 
IS to enable an Indian allot to( to whom i iiatont h is been 
issued to make lehuqnisliment and set me olhii ,uid dif 
feieut land m lieu Iheieof It w is neiei intindid a>' 
a menus tbi ough w hu li an asiooim iit ot the 1 iiid outlined 
in the hill befnie us tould be uliicMd The loliiuiuisli 
ment of the patent W'as luil toi tlii' piuixise of enabling 
John to lequiio othei ,iud ditteient liiul moie suited iiid 
bettoi aikiptcd to his uses and pni poses It was not in 
tended to euihle Afaiv to lelinqmsb the leniaiuing 80 
acios ot hei oiiginil allotment ind uqnue a iiiw illot 
ment for othei and diffoient 1 lud m lien ot it The pm 
pose was to enable John to convey 80 leies of liis icnnin 
mg land, to aeqiuie a new intent foi the othci 80 aiies 
which he alieady owned, lud to leieive the Vi-"' liom 
Cbaiiinan to be used iii luaknu impioveuieiits on liis le 
maimng SOneie tiaot, and fmthei to enable Maiv to 
pnit with the last SO uies of hei oiigmil illulnienl bv 
conveying it to Oh.iiimaii lud it the s<une time to tuquiie 
80 acies of the laud onginnlly allotted to John A tians 
action of th.it Idnd falls well outside the intended vope 
piniwse, and function of the act peimitting lelinqiushment 
and hen aUolnieiits In the absence of expiess anthoiitv 
glinted by statute, the Secietaiy has no powei to ciiuel 
a patent which has been legulaily i&sned and deliveicd 
See Batlmgri y U)iited Statoi er tel Riost, 21611 S 240, 
80 S Qt 8^8, 64 L Bd 464, UnitfA States y Dowdcn 
( 0 0 A ) 220 r 277 Measuied by the doctihie annouiu od 
in these cases, it is manifest that the Secietaiy was with 
out powoi to cancel the patent toi the puipose of nicom 
pushing the nnautboiiaed end (P 686 ) 

The xestiiction on alienation of allotted lands was held not 
to piohlhit an allottee Indian fiom selling his impiovements to 
the United States and sdectuig othei lands so that the United 
States could use the lands foi iiiigation puiposes The Supiemc 
Oonit In Ilenhel v Urnted States " explained 

The Oucuit Couit of Appeals in its decision imd em 
phosis upon the case of Wfllwms v Fust Natroiwl Baal 
216 U S 682, m which this couit lecognused the light 
of one Indian to sniiendei and relinqnish to anothei In 
dian a preference right to an aUotmeut of a tincf of land 
In that case it was held that one Indian might sell bi<- 
unpioyements and holdings to anothei Indian toi allot 
ment, and lay his own on othei land which he might find 
vacant, or which he might, m turn, pmehnse tiom on 
othei Indian, and the Onenit Conit of Appeals held tbit 
this being so, as a mattei of couise, and foi stiongei 
leasons, an Indian might lelmamsh his iigdits to the 
United Slates, and that lestriotions had been placed upon 
the power of the Indians to alienate theii lands oi conyev 
then lights of possession only foi theli piotection, and 
not foi the pmpose of lestiicting then light to deal with 
the United Stales oi 1o rehnqnish then ngjits to the 
Government, citing Lultsna v McChath, 184 U S 100, 
and Jones v MeoTuin, 176 U SI Without questioning 
the coiiectness ot this leasoning, we think the pmpose 
of the United States to acqmie any piopeity necessary toi 


the leekinution piojeet embiaeed such tiansactions as 
the Scciclaiy had lu tins ca=e with the ludims, and the 
ictiou vvhieli lic' look nndei the nulboiily roiilcuipd by 
that act wholl> ju, tilled ill that w is done in the piemlses 
The effiet of tho Wlieelei-Howaid Act on the exchange of 
illotled lauds has been tho subject of niiiiy idmimstiatiye 
lulings 

On MaiUi 22, 1036,” the Solicitoi of the Depaitment of the 
Inteiioi discussed is follows these fcatuics of tho ad 

Scctiou 1 of the icl of Juuc 18, 1084 (48 Stat 984), 
dcclaies lliat no Imd of any Indian lesciv.ition eieitcd 
oi set apail lij lieatv oi agiet'monl with the Indims, act 
otOoiigiess Macciitive Oidci pnub ise oi othei wise, sh.ill 
lie allotted in si vii iltv to iiiv Iiidiiii It may be aigued 
with some loice tbit in es.cbange ot a inel of tiibol 
1 iiid tin an nicliv iclu il allotment oi equal v due does not 
come within the cliss ot liansiciiuns which this section 
ot till act wis designed lu ])i event In such case, the 
lulixl liiiil IS not deplclrd Thoie is no new alloliiient 
as suili — nieiclv i change oi an ovist ing illotmcnt How- 
evci this miv bo, the ml hoi it y to mike an exchange of 
tins soxt appeals to be roiiteiied by section 4 ot the act 
wliii U, so In as m iteii il icads 

‘Rviept IS heiwii piovidud no '' cvihmge 

< I ol icstiicted Iiidnin lauds oi ot shaies in 
the assets ol any Indian tube oi coipoiation oi- 
gaui/cd lieiinindii, shall be nude oi apptoved 
' • Ftoiuhil ' ■’ ' That tho Secietaiy of 

the Inteiioi m ly autlioii/o volniitaiy evchonges ot 
lands of wiual ■value iiid the voluntaiy exchange of 
shales ot tqu.il vilue whcnevci suih evcliange, m 
his imlgmint is ovpi dieiit and bcneflci il foi oi com- 
patible with the piopei consohditJon of Indian lands 
ind foi the beneht of looiiciativc oigani/atious ’’ 

The cvchaiiges anthoii/eil to be made undei the foio 
going section do not ippoii to be coiihuod to lands in 
ludiVKlnnl owneisbip The main cliuso icfcis to “le- 
stiicled Indian 1 iiids” and tho pioviso u*l eit, to ‘v olunl iiy 
evfhinges ot lands of equal v due ’’ The tenns so used 
aie btoid uid when given (hen nil mil mcining thev 
embiaco both li ibal mil uidmduiilh owned lands As I 
view the section, theietoie, it opeiates to pievent the 
eve hinge of a tiict of unallotted land foi <i Inct m 
individual ownei Jiip unless the lands nie of equal value, 
tho evchauge is voluntaiy and is not inronsisteiit with the 
piopei consolidation of ludicm lands * ' ‘ 

In a subsequent memoiaudum, dated Febiuaiy 8, 1987," tho 
Sohciloi fuithei si iled 

Section 4, as I load it, anthoii/es evch mges of lands 
ot equal value The paities to the evehange may be two 
individual Inchaiis, an Indian and a white man, on In- 
dian and ou Indian tube, oi a white man and an Indian 
tube The leqiuiemout of equality ot value is snbstnn- 
tially foiuplied with if the diffpicuce is so smaU that 
both p,iities ire leacly to disipgmd it It is aiguable that 
.in exchange tinnsactioii involvmg a small cash pnvment 
to boot falls within the scope of section 4 I would 
suggest that 6 peiceut of the v.ilne of the land might be 
leguded is a safe miigiii witbin wbicli the mavim, 
de mmmts non cut at Jea, may opeiate Wheie tiacts of 
land aie snbstantiallv unequal m value, an exchange 
tiansaction imdei section 4 is not autboiized However, 
wheie two pnities wisJi to exchange tiacts of land and 
aie willing to put unpiovements on tho less valuable tract 
to make it equal in value to the olhei tiaet, no obiection 
can he laised to an exeb.mge The validity of this piopo- 
sition IS not affected by the question of which party 
makes the impiovements, oi whethei the unpioved land 
goes to an Indian oi a white man In this situation no 
Indian loses any land, m pomt of value The tiansaction 
IS theretoie consistent with tho whole puipose of tho 
Eeorganization Act In these cases the lepoit fiom the 
field should show that the lands aie of equal value and 
that the exchange is at least compatible with the piopei 
consolidation of Indian lands 


'287 U S 48. 61 (1016) 


“Memo Sol T D , More* 22, 1986 
“Memo Sol I D, Febinaiy 8, 1087 
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Seclion 6 of Iho net, in my opmion bo fax as it anthoi 
izes land ei.eliauRO'i has an tiitiiely dilfeient pnipo&e 
fioin section 4 TJndei section 5 the two tiatts of land 
may bo oithei equal oi unwiual in t alue, but if they aie 
unequal in value it must be the Indiana lathei than the 
■whites iniolved in the tiansaction who emeige ±iom the 
tiansaclion with an ineieased land y ilue Thus, an 
Indian m ly not convey $2,000 woilh of land to a white 
man wheie the white man timsfeis to the Seerotniy foi 
the Indian’s use a tiai t of land woith only $500 and a cash 
payment to boot of $1,500 On the othoi hand, an Indian 
may ti insfei the lessei tiact to n white man and make 
an additional payment ol $1,500 m oxchanpe foi a tiansfci 
of the moio aalii ihle ti.nt to the Secietaiy foi the benefit 
of the Indian The dilleioncc between the two casee is 
not technic il oi .ihstiusc In the one ease the Indian is 
selhng 1 lud , m the othci c ase land is being bought foi 
the Indiin’s benefit The foimei is foibidden and the 
] ittoi IS aiilhoiizi’d by the tcims of the act This dis 
tmction, li ised on the ma]oi puipose of the act, should 
elimmate some of the contusion that appeals in ceitam 
memoiaud i on this subject in tlie attached file 
Wheio exchanges nndei section 5 altcci only Indians it 
seems to me that the s imo ininiiples should he ipplicd 
Oidinaiy commciei il li uisictious ni land between Indi ins 
are not within the puipose of section 5 It seems to me 
that a tiansaction tmcloi which in Indian smiendeis land 
does not come within the tiue pnipose of section 5 nnloss 
some speeial cucumstauces such ns aie mentioned in the 
land cuculai lefeired to above* aie shown I woulo 
suggest theiefiiie, tlut auy lecoramendation foi appioval 
of a sale oi suiiender of Indian laud undei section 5 
should he based upon a finding supported by facts that the 
lesiilt of the tiansaction will he to hung more land into 
effective Indian use 

• Indian Offlee Iziufl Cli< iilai No 8102 June 80 1988 
Familial cases in which sucli e'vchauges may advinta 
geously be made nie c ises invoUmg the exchange ol inber 
lied Intciosts, <iud c ises involimg the Iranstei of a moie 
laluable tiaet of land hy a noniesideut Indiin in exchange 
foi a loss valuable tinct ,ind i money payment by a 
resident Indian able to use the newly nccinlied 1 mil 
Without attempting to an.ilyze evoiy possible tiansac 
tion, I believe tliat such cases as the attached will be 
dealt with moie e\peditioiisl\ m the iutnie if it is borne 
in mmd that section 5 contemplates i land acquisition pro 
giom looking to gcncial impiovemcnt m the land status 
of the Indians and that sio-tioii 4 conteniplales puiate 
tiaiisactions which do not mteifoie with tint ptogium 

D MORTGAGES 

Moilgnges of lestncted lands aie also piohibitecl The eouil 
m United States y Fitst Nat Banh of Yakima, Wash said " 
The crops giowmg npon an Indian allotment aie a pait 
of the laud and me held in UusI hy the govemmenl the 
s.une as the allotment itself, at least until the eiops die 
seveied ft ora the land The use and occupancy of these 
lands by the Indians, togethei with the ciops giown 
theieon, aie a part ol the means which the goyeimncnt has 
employ^ to cany ont its policy of piotection, and I am 
satished that a moitgngo of any of these means by the 
Indi m, without the consent of the goveinment, is ncc«s 
saiily null and void If the hen is valid, it caiiies with 
It all the incidents of a valid hen, mclncling the light to 
appomt a receivei to take chaige of and gainei the 
crops. If necessaiy, and the light to send an ofBcei upon 
the allotment aimed with pioeess to seize and sdl -the 
mops -without the consent and even ovei the piotesl of the 
goveinment and its agents That this cannot he done does 
not, in my opimoii, admit of question (P 382 ) 

E JUDGMENTS 

5nie Snpreme Court in Mtillen v Simmons," in holdmg that 
restricted lands could not be encnmbeied by judgments entered 
against an aUottoe, whethei baaed on toit or contiact, said 


•1282 F(.a 880 (D C H D Wash , 1922) But see UOlet y UeOUHti, 
240 D B 808, 811 (1919) 

“ 284 ir B 192, 197-199 (1914) 


The section lefciied to is as follows “Lands allotted 
to membeis and Iiiedincii shall not ho iftected oi oncum 
bcicd by any deed, debt or obligation ol any chaiaotoi 
coiiti acted piiDi to the lime it which said land iiuv be 
iheuated uiidei this Act, noi shall saiil laiiUs bo sold 
cveept as hciciu pioiiUcd” c 1JI)2, 42 St it fell, (i42 
The Supiemo Conit of Oklahomi m deciding that this 
piovision did not apply distinguished between tlie obliga- 
tions lesiilUng ftom in Indi in’s wioiigEul conduct and 
the oliligatioiib lesulting liom his coiiU lets, s.iying, p 
187, “A judgment in d images foi toil is not a ‘debt con 
tiacled”' within the contemplation of 6 15 In othei 
woids, the com I was ot the new tint the toit rotamod 
Its nlontity, though nieiged m the judgment Ilowevci, 
we need not eutei into the eontiovoisy of the eases and 
the books as to whethei a judgment is a eoiiti ict Pass 
ing such consideiations, and legiicliug the policy of § 1C 
and Its Lingunge, wo aio unable to contui with the 
Snpieme Couit of Oklahoma 
This couit said, m Stair \ Loiia Jim, 227 U S 618, 
bZi, that the title to hmds allotted to Indians was “le 
tamed by the United States foi loasuiis of public policy, 
and in oidei to piotcct the Indians against then own 
luipi Ol ideiice ’’ It was held, ipplymg the pimclplo, that 
1 wail inty deed midc by Long Jim at a time when he 
did not haie ihe powei of alienation “was In the veiy 
teeth of the policy of the law, and could not opoiate aa 
a convey ince, eithei hy its piunaiy loice oi by way of 
estoppel” iflei he had icceiied a patent foi the land 
The piinciplo was applied again in FianKlm v L]/nch, 
2-U U S 260, and its stiict ih u ictei enfoiced against 
the (Iced of a white woiiwu who icquiied title m an 
Indian light It is tiue, m these cases the act of the 
Indum was voluntiiv oi coiitinctual, iiifl, it is contended, 
a difroient eltett can be aseiibed to the wiougs done by 
an Indian .uid tliat m lopainlion oi letiilmtion of them 
the stale law may subnet his niahonablo lauds — inalion 
able by the National liw — to alienation The eonse 
qucuce of the contention leiicls its acceptance Toils oie 
ot vaiiable degiee In the piesent case that counted on 
ie.iched, peihnps, the degree ot i crime, but a toit may be 
a bleach of a meie legal duty, a consoquonco of neghgent 
conduct The policy of the law Is, as we have said, to 
piolect the Indians agiinst tlieli impi evidence, and im- 
piovidence may attcct all ot then acts, those of commis- 
sion lud omission, conliicts and toits And we think 
< 15 of the act of Tuly 1, 1002, was purposely nude bioadly 
piotcctlve, bioaclly pieclusivo of alienation by any con- 
duct ol the Indian, and not only its policy hut its language 
distinguishes it ftom the statute passed on In Btun v 
Mann, 161 Fed Bop 145 Its language is that “lands 
allotted * >• > siinll not be affected oi encumbered by 

any deed debt oi oUiqatlon of any oharaotei conh acted 
piioi to Ihe tune nt whlcdi" the lands may be alienated, 
“not shall said lands be sold eveept” as In the act pio 
Tided The piohihilion then is th it the lands shall not he 
“affected ' • * hy any obligation of any chaiactei,” 

and, ns we have seen, an obhgation may aiiae from a 
toit as well as flom a contiact, fiom a bieach of duty or 
the violation of a light So'change Bank v Ford, 7 (jolo- 
rado, 814, 816 If this weic not so, a pieaiianged tort 
and a judgment confessed would become an easy means 
of clicumventmg the policy of the law 

F CONDEMNATION 

Section 367 of title 26 of the United States Code, deiived ftom 
the Act of Match 8, IGOl,** piovides 

Lands allotted m seveialty to Indians may be condemned 
for any imbhc puipose undei the laws of the State or 


»81 Stat 1068, 1084 Tbe preceding piovlslon of this wotlon relating 
to grant* of lights of-way for tdophone and telegraph lines tbrongh 
Indioo reserratlona are sot forth tmdei see 810 of title 28 Permlaaon 
to state or local anthorttles for the opening ot public highways through 
Indian leaerratlons or lands allotted to Indians m severalty was author 
lied hy sec 4of this act, 26 D S C 811 
The United Btatea is an indlapenaable paity defendant in a condemna 
tlon proceeding brought by a state to acqnirs a rlgbt-of way Over land* 
Which the United Btatea own* and holds in tinat for Indian allottee* 
Jfmneeota v United Btatet, 806 U S 882 (1989) For regulations 
legotding condemnation ot allotted lands, see 26 C F B 266 71-286 74 
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Teiiitoiv wlipip locnipd in llie ^ame mniinci as land 
owned lu feo ni ly be rondemiiLd, and the monty awaided 
as d luiiKis shill be p^url to the lUottcc 
Subsequent IcgisUtion tomeiiung lights of way tbinngh lu 
dian loseiv ifions is found m Ihi Act ol Febiuiiy 28, ITOJ" 
and of Mij 27, loot."' The hist juenlionod act anthoiizid any 
iiihoad coinp<uiy to condemn a light ot way tliiongh Indian 
lands, the sicond pioiidid tint no lestiitlion npnn alien ilion 
should be (onstiued to pit lent the exeitisc of the light of 
eminent donioin in toiirtoniinng lights ot way foi xiulihc pniposcs 
over allotted lands 

G REMOVAL" OF RESTRICTIONS"* 


time slated See, .Uso, Bouhnif v U g, 2^3 U S B28, 
St Slip Ct (iSO, 5S L Fd lose , Id , 101 Fed 19, 111 C C A 
IM, llooiJnim v Jhilfitlo, 11)2 Fed 817, 80 C tl A 525 
Fui llioimoie, Ihe t icls is wl obi un them fiom the lecoid 
do iiol show i leinoval ol lestiictions, is claimed, In 
bchilt ot any Iiidiiii otliei linn those that have been 
lieietotou iiiiiK d iiul whose coineyimcs we hold to be 
valid iindei the act ot Tune 21 lODb, as above stated 
(Pp 060-017) 

H RIGHTS OP CONVEYEES OF ALLO'fTED LANDS 

Conti acts involving allolied lands which aie not yet fieod 
tiom losliiclions have been held void" Justice Ilolmcs lu the 
( i&e of Have v Ilamiic “ esiilaiin d 


Restiictions on alieintion of lauds imposed by the allotment 
acts inn with thu land ind no noi peisoiinl to the allottee 
nmee tlio lemovil ol such lestiiilions as lo an nllotnieut In 
the Secietaiy m accoulauce with a statute does not opciate to 
lemoie rcslnclions as to olhoi liacis in winch the Indian nnv 
be intciested In leichiiig this holding the Ciicmt Couit of 
Appeals in Johnson v Uiiilcd Stiitcs said 

ApiK Hants lely also cm that put ot the act of Pcbinaiy 
8, 1887, as the sixth sutioii theiiol Is amended bv the 
act of May 8, 100b (di Slat 183 LComp St 8 4J03J), 
lending 

“Piovided, Unit thi Secietaiy of Uie Iiitciioi may, 
in Ins disoietion, iiid ho is hciohy aulhuii/cd, wluii 
ovoi he shall bo satisfied that am Indiin allottee is 
competent and capable of man igiiig his oi hei attaiis 
at any time to cause to he issued to such allottee a 
patent in lee simple, and theieallei all t(*stnctions 
as lo sale, iiicninbiance, <ii taxation of said land 
shall be lemoved * ' •” 

and also on siihseciueiit acts (8j Stil 441, 30 Stat 856, 
37 Stat 678) which extend Ihe powei of the Secietaiy 
to detiimine the lions of deceased allottees, and provide 
that, it he is s<itisfled of then ability to manage then 
own aftnis, he may cause p,iteDts in fee simple to be 
to them foi then inhoiited mtoiest The contention as 
we undeistand it, is that, if the Secietaiy, acting nudei 
these statutes, lemoyes the loatiiction as to any allotment 
Ol an inheiiled intoicst tlieiein, such iition on his pait 
opeiites to leraove lestiictions on otbei tiacls in winch 
the Indian may he inteiested But the olfect of this 
contention is to make the lestiictiou against ihoiiatioii 
personal to the Indian, whcie<is the tmifoim iiiling is 
that it attaches to and iiuis with the Lind In 17 S r 
Nolle, 287 B S 74, it is said, at page 80, r. Sup Cl 532 
"W L Eld 844, that the lestiklion hinds the land toi the 


"82 Stat 43 

SS Stat SIS (Ptve CivUlred ItHkb) 

••The Bupiomo Court In the case of Vtntea Btatet v Sartlett, 286 
TJ b 72, 80 (1814) discnssod a meaning ol the vroid "remoTed" 


ovBi the meaning of the word "umoved 
-s rahiacxm the artion ol Congress ind 

ol the IntPrloi in ahrogatlng or rancc>]ItaiR 


The real controversT la ow 
It Is not questioned that It 

of Sceretniy of the Int. „ voui.-.,uik xi- 

Bblctions In advance of the time fixed foi their expiration but it 
la imistefl that it does not ombiaec their tnmlnatinn by the lapse 
of time In short the OTntenUon Is that Ihe word Is used In a 
sense which compiehends only an afilmuitive act sneh as a 
ir revocation white the statutoiT period was still run 
ough having support in aome deflnitJons of the woicl 

hon la in oui opinion, untenable foi other parts of 

ofbci acts Aeallng with the mme subject ' 
emow that the woirt Is emploved In this legnllation in a broad 
sense plainly including a termination of the lestrlcttons tbiongh 

wnt anie i-i,.* , alienation weie removed bv 


It 0 * 1 , said that "lestnctlcms c 
lapse of tune " 


•« On the power of the Becretaxy of the Interior to remove and relmpoee 
isstnctinns gee Chapter 6, sec 11 iTor regulations regarding issuanoe 
of patents in fee, see 26 C F B 241 1-241 2 
w 288 Fad 964 (C C A 8 1822) Accord OnUeit Biatet y Bttitt, 62 
F 2d 620 (C C A 10, 1982) 


* ‘ The piniioso of the law istill is lo piotect the 

Indian iiitweat and i eonti id th it lends to liimg to heai 
impiopei influence npnn the Secietaiy of the Intoiioi and 
to iiidiico atlciniits lo miiU id him is to whit the welfaie 
cit the Iiitlnn leqiiiics ne as coiiti iiy to the policy of the 
law as olhtas that hive boon ccuiilemncd by the couits 
Kdlii v Tfaijiii, 7 Ind Ton 541 See Lanmi v Ftist 
National Banl 62 Nebiaski, 303, 103 
Comis md adniini'-ti ilois hive consistently lofnsed to order 
the lostoiatioii ol tmisideiatioii icccived by an Indian foi a 
coiivev Hire whitli viol lies such livvs, dcspile the good fiith of 
the piilv cIcMhiig with Ihe Iiidiaii*"" and the bad faith of (he 
IiicLan who inleiided to diciive the iimcUa'-ei 
III the ci‘e of Bmthit v OUa Oil Co,'" the Dishirt Couit 
stated 

* The disahflitiis uiiilc'i which these wnids of 
IUc> i,o\i>iuiuciit aippliccd islothc ihcnalioii ol lestiiclod 
Iiiids IS veiy smiilii to tboso aitachiiig to miiiois with 
letcieiue to then coiiti ids, mil in thu 1 iltei case it is 
cslahlishc'd Hut the ids md detl ii itions of a minoi 
liming lilt, nicy raiiiiol esto]) him tiom asseitnig Ihe in 
vilulity of III' delits ifiei hr h.is Hliiined liis inaioiity 
Bum, V Bveihaidt, 102 U S 300 2b L Ed ST (P 391 ) 
Tho Supiemc Couit in the case of Mooliiian v United Slates,"" 
pti Hughes, T , said 


It IS s lid Dial the illottees have leceived the eonsidoxa 
lion and ahonld lie made paities in oidei that equitable 


" VUoltc^d lands arc dcclaiod not liuhlr (oi dihls contiacic'd prioi to 
(he issuance- of the anil patent in fe-e tlic-icfiii 27 n S C 174 derivc-d 
fiom Act of Jnno 21, 1900, 84 Stnt 326, 327 And sc-e Act of Fctnuiry 8 
1687 sec 6 24 Stat 1S8, 360 os imiudcd 20 0 6 C 348 
•'280 V 8 09, 100 (1014) 

'"Umled Btatca \ Waltt,ti> 17 P 2d 11b (P C Minn 1026) hoteling 
that a iniichssei of tuuCl bom an Indian nllottee duiing the bust pulod 
Is not entitled to ictuin of the pnithisc- money ns a condition lo the 
cincillalion of the dcc-d it suit of the United States In Viiitti States 
V Brown 8 F 2d 6B4 (C C A 9, 1026), ceit den 270 U S 044 (1026) 
(ho couit said that "Whetha the disposition of thin land was made In 
good faith ot upon coininc nclalile coiisidei itions c innot bo made to aftccU' 
(Ills decision which Involves a public policy of fni reaching conocqnencea " 
IP SOS ) Also *8 Bnfft y fliiaipr 286 U S 00 103 (1014) and Bmith v 
iTaCiintnigh 270 U & 40b (192b) rev’g 236 Fed 008 (C C A 8 1022), 
imOiditing leases negotiiitcd for a foiblddcn teim 
The Clicult Court ot Appeals in United Stott* V Raide, 31 F 2d 
024 (D C W D Wi3 1928) said 


,11 Unitid Blairs . x„u.w. o x -,vi is, s, a 

uhieh It la snicl "The bona fldes of these eonveyanccB 
Impinlml W)ietlipr the disposition of this land was mioe in 
good (,iUb Ol niion commend ibU conaideiations c innot be made 
to affect this dLCislnn which involves n public policy of far 
iPicbnig conseeiueucps " 

Indeed it seems this must be- the coiiect mle else the effective 
new of such i esti ictlons would be i endlly fiitteied away • » • 


^United Stain Y Uo»ei'i,17F 2(1110 tD C Minn 1020) 

J»-218 Fed 380 (D O B D Okla 1014), alfd snb nom OUa Ott Oo Y 
Bartlett, 280 Fed 488 (C C A 8, 1016) 

“’224 U B 41o (1012), modg and off g in part United Btatts v 
Uln, 170 Fed 18 (C 0 A 8, 1010) 
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it'stoi.ition miv be onfoiccd Wheie, liowe\ci, convey- 
ance his been in<ide in violation of the lestiiclions, it is 
plain til it the lutuiii ot lb( coiisidei itiou cuinot he le 
gaidcd as an es^cntl d pioiciitiisitc to a deciee of cancela 
(ion Othoiwisp, it (he Indi in ginntoi had squandeied 
(he money, ho would lose the land which Congiess in 
(ended he should hold, and the vciy incompetence and 
(hiiftlc&snoss which wcie the occ.iHon ol the mensmes 
toi his piotcition would leiidei them of no avail The 


effectiveness of (lie acts of Coiigiess is not thus to be de 
stiojed The lefatiictiona woie set toilh ui public laws, 
iiid wcic m ittois of geiieial knowledge Those who dealt 
With the Iiidiius conti ii> (o thcsi piovisioub aie not 
iiititled to insist (li.it they should keep (he 1 ind if the 
puichisc piiCL IS not icpaid ind thus liusti ite the policy 
of the statute UnthU tStntes v Ttinidiia Coal Oo . 137 
U S 100, 170, 171 (Pp 41(*, 447 ) 


SECTION 5 LEASING OF ALLOTTED LANDS 


Wo have elsewheie noted that by viitue of a goneial stalutoiy 
pioblbitlon against leasing of tubal lauds dating fiom the Act 
of May 10, 1700,“* inlid leases of tiibil lauds can be made only 
puibuaut to specific statutes cxpicssly aulhonzing siirh lenses 
Such IS not (he c ise with allotted lands Theie is no gencial 
stntuloiy piohibition ng iinst leasing of allotted lands Limita 
lions if thoy e\ist, me to be found in Ibe (leaty oi statute pie 
srubmg the leniue under which the illotmcnt is lo be held 
No attempt will be made in Ihcsi piges to aii.iljvi tlic i iiions 
leohing piovisioiis of statutes applicible to pniticuUi tubes’* 
The piohibition igainst leases contained m tlie Qeneial Allot 
mont Act is found m section S’* of that act, which is embodied 
in the United Slates Code as seclinu 348 of title 20, pioviding 
* * ' And if any oonveyanco shall be made of the 
laud set npiil lud allotted is heiein ptoiided, oi any 
contiact made touching the same, befoic the e'spiiatiou 
of the tune ibove mentioned, such conveyance oi conUact 
Shall bo absolutely null and void * ^ 

This geneial provision has been modified by i sciies of statutes 
authoii7mg leases, subject to luieiioi Depaitment eonUol, m a 
vaiietj of cases Note has alieadv been taken of the histoiir il 
pioceas, which begau in 1801, of amending this piovisioii con- 
tained m the Geneiol Allotment Act so n& to peimit leasing m a 
glowing class of cases Those amendments authoiizuig the 

«*Sec 12, 1 Stat 468, 472 See Chiptei 17, sec 10 
““Acte applying to partlculai tilbcs Ineludt. tho lullnwing 
Allotted laudv on the Pott Bclhnnp neservatiun, suscepUhle of miga 
tlon may be leasod for not to evteed ten jtus foi anicii beets “and 
othei eiops in rotation” (Act of March 1 1007, 34 Slat 1015, 1034) 
Allotted lands in the Sboebonc Bi solvation may bo leiaed for mavlmiim 
terme ol twenty yens (Act of ApiU 10 1908, J6 SUI 70, 87) 

Yakima Besorvation allottees maj lease unlmpioved allotted lands for 
agiiculluial pniposea for a pciiod of not moie than ten years (Act ot 
Maich 1, 1808, 80 SUt 024 941, and Act ol May 81, 1000, 81 Btat 
221, 246) 

The Secretaiy of the Inteiioi m ly lease, foi a nuudmuni of ten years, 
the iiiigable allotments of any Indian allottees of the former Dlntah 
and nmompahgre Rcsoryatinn In Utah when tho allottee Is unable to 
cultlvato the same or any portion (Act of AprU 80, 1908, 86 Stat 70, 06) 
Competent Ciow allottees may lease their own and then minor 
chrldren's allotments for five yens Adult Incompetent Crows may lease 
their own and their children s allotments with the approval of the agency 
Bupeiintenduit for teims up to five ycais Iiands of Crow minor 
oiphans may be leased by thirr Bnpciinti.ndLnt for the same term (Act 
of May 26 1026, 44 Stat (.88) 

Most ot the foregoing acts place the leasing ol Indian allotted lands 
undei the snpermtendent of the leseivations Competent adult Crow 
Indians may oTBcnle farming and grasing leases without restraint of 
the Indian Servito (Act of May 26, 1929, 44 Stat 668) 

Allottees under the Quapaw As( ncy may lease lands for not to exceed 
three years for farming or grazing purposes or ten years for mining oi 
husinesa purposes (Act of June 7, 1897, 80 Stat 62, 72) 

On Five Tnbos leasing statutes, see Cbaptei 23, sec 10 (7n Osage 

leasing statules see ibid, sec 12D 

Act of February 8, 1887, 24 Stat 888, 889, amended Act of March 8, 
1901, sec 9, 81 Stat 1068, 1084 

II has been held that on assignment by on Indian of royalties from 
a mining lease of restneted lands Is void os conztltnting an assignment 
of part of his mallenahle reversion United Btatra v Jfoote, 284 Fed 
86 (C C A 8, 1022) 


leasing ot allotted lands vary in foui majoi lospecls (1) The 
pnipose of the lease, (2) tho tcim of (ho lease, (3) who is to 
make the lcat.e, and (4) who is to appiove the lease 

A Inief comment on each ol these points is lu oidei 

(1) Leasing of lestiietcd Indian allotments, without legaid 
lo the puipose of the lease, is authoiized by sccUon 4 of the Act 
of Juno 25, 1910,“' which authouzes the Secietaiy of the In 
til ini' to consent to the alienation of allotments “hv deed, will, 
leise, Ol mv olhci foim of conveyance” in cases whoie, by the 
loims ol speuil allotment laws oi tieaties, laud is inalienable 
without the consent of the Pi evident 

Othei statutes in the field limit the leases which they authoiize 
to those made foi specific pui poses such as "faimiug and giaz 
:ing pm poses” "liiigiliou taiming”,’® “faimuig puiposes 
'onlv”,”® and ‘‘mmmg pmposes” 

(2) Tlio BtiliUes poinulliiig the Secietaiy to lease ceilain 
liuisbip lands,™ to appiove leases on lands the alien, ition of 
which oiigiUtillv leqniitd Piesidenti il consent ind authoiuing 
mining leases on iillotted lands™ contain no limitationB as to 
the tcim of yeaia foi which the lease may be made Other 
statiitos limit tho teim to 6 ^ oi 10 jeais “* 


*"86 btat 866, 866 26 U B c 408 

See 6 of this not (86 Stat 966 867) makis it imlawfui and punish 
nMe hy flue and Impilsonment "foi any person to mduce nay Indian to 
execute any contract, deed moitgige, oi other matrament puiporting 
to convey any land or any Interest thcieln hold by the United States In 
trust tor suih Indian, or lo offer any such contract, deed, mortgage, 
or other Instinment for record In the offlee of any recorder of deeds” 
On admmisliiUvi power of the Bicietoiy over leising, see Uhnptei 6, 
sec IIH When ippioval m secured the li vve is efficlive as of the date 
of execution Hallam v Oommrno iluiuur and Boyaltv Oo , 40 F 2a 103 
(C C A 10 1981), affg 82 F 2<1 871 (D C N D OWa 1020), cert 
den 284 U 8 648 (1081) Also we nampton y Bwert, 22 F 2d 81 
(C C A 8, 1027), cert den 276 U S 628 (1928) 

«»Act ol March 8, 1921, sec 1, 41 Stat 1226 1232, 26 U S C 808 
On genual gracing i%ulatloiia, see 26 C F B 71 1-71 26 On legula- 
tions for ieashii, of certain restricted aiiotted Indian lands fox mining, 
SCI 26 C F B 189 1-180 82 

“»Act of May 18, 1916, sot 1 89 Btat 123, 128, 26 U S C 894 
WAct of May 81 1900 sec 1 81 BUit 221, 229 25 U 8 C 806 
>“A«t of March 8 1900, 36 btat 781 788, 25 U B C 896, amended 
hy Act ot May 11, 1088 62 btat 847, 25 U S C S06A-8e6F 
lAaaes of Indian mineral lands flcqnenlly concern only cortam specl- 
fled mmervls For example when only oil is named In the lease. It Is a 
wronglul conversion to sell the gaa Issued from the well, except that suCh 
an orl lessee may use gas necessary to facilitate production upon the 
leased land, sach as to ran comprcssois and to repressure his well 
UUhiua Production Oorp v Oatter Oil (7o , 2 F Supp 81 (D C N D 
OUa 103J) 

»"Act of July 8, 1940 (Pub No 782, 76th Cong ) 

“Act of Septembei 21, 1922, sec 6 42 Btat 094, 996, 26 tJ S C 892 
“Act of March 3, 1909, 86 Btat 781 783, 26 U S C 306 
“Act of June 26, 1910, sec 4, 86 Stat 866, 850, 26 U B 403 
“Act of May 18 1818, sec 1, SO Btat 123, 128, 28 U S C 894 
The policy behind this limitation ol teim has been considered In 
Interpreting other statutes rdatuig to leases of Indian lands Thus 
the Clrcmt Court In Vmted fifatM v BaSdooTt, 21 F 2d 106 (C C A 8. 
1927) said 

Whenevor Cwig^ has authorized Indian allottees to lease 
then lands without the approval of the Secretaiy of tho Interloi 
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(3) Most of IJie statutes pioviae 'peciflcdUv that the Itisc 
shall be made by tlie allottee oi by the hens to whom the allot 
meat has descended Othei statutes le.ne this to lufeiuice™ 
A statute nuUioiuine le ising of 1 uids in heuship status alloves 
the local supeimtoudoiit to G\Ltute le ises uadu hpecitied con 
dttions 

It has been ndiiunisti atiTPly iiiled that the stalutoiy icquue 
ment of e^nculimi by the allottee cannot he waned so as to 
anthoiJy'P the cxomtiou ot lo ises by the snpoiinttmloul ot Oie 
icsGiyatioii' “ 


. Inteiidtil tliatliy t 


IhL i1n<tiini ul th( Noi'lc, Cisp Put ms to Ii isps T 
|)io\ U ot llic RpciLtiiy of tlio Interior is ucsessiry to 
himto till iiOMin till llie lUli fuN Th< allottoj. 


i1 of dcp-iitmentil appii 
II Died IS pioMrtort by iiivy 


oval The Itisi 


..e Sdhill'fi 
s pintcittd 


Also W.0 Jtiinoli T Oolt 208 tl S 250 (1023) ond Putted Sfatea ▼ 
ffoSte 2'.T P S 74 (1013), iss’e 107 Tsd 202 (C C V 8, 1012) 

The hioad oatlines of admtnlsLiitue polity conteimn^ thi li using of 
allotted lauds aio shown by minj of tlu uguhitions Foi inaliiMa act 
171 1 of 2“ O P H provirtOT “• • • Ii nses alioiild lie made toi the 

ahoitest trim foi which adyanto^gCoub conti icta can ho aocured with 
roflponslhle patUca" 

"Act of Match 8, 1031 vc 1 41 Slat 1226, 1213 21 P fl C 101 
(fnrnun, and mazina leases) Act of Muih 2 lOUO IS St it TSl, 7b}, 
26 U S C 200 (imiung leases) 

»«Act nf Ml} 18 lOlfa, SBC 1 10 btnt 121 121 25 U B C 801 
(leases nl hiiuiblo illotments) loi of May 11, 1900, sec 1 31 Slat I 
281, 228, 26 P b C 303 fleisps whcic iilloftoe Ih iiicapaulilcd) ! 

ho The Act of Jul} 8, 1940, PnbUc No 732, 76th Cong, Id sess, 
piOMdea I 


Ihil iiatricled 'illotmeiits of deccantd Indiana imy hi leaf 
except for oil end gis imrang puiposcs hy the supcilntendc.. _ 
of the leseiyation ultlitn ulilih the linds nia located (1) when 
the holis <11 diyisees ot such decedents base not hecii deletmincd 
«nd (2) when the hens or d<\ls(cs of the decedents hnyt been 
dettrnuned ind such linds me not in nse by my of the hens 
and the heirs have not been able daring a three months’ period 
to agicL upon a lease by loason of the nnmbu of the heua their 
absrcnce fiom (he lesciialion oi loi otlni ciuae undet anch 
ml< and leculations ss (he Bicietaiy <if Ihe Inlet lot miy pi( 
senbe Th< puMueds dcnvfd tinni euih h ises shill be cicdlted 
to tno ost itos or o<(ici accounts of thi Indlvidnils entitled tlieiito 
in accord mce with their loepcctive luleicsta 


»‘TbiB office Ins hid oecision freqnenlly to point out thit (lu nen 
oial rale foi the lessing of Indian iHotmenta Is that the slgnatnics of 
the Indian owner oi owneis must be obtained befori appiovol can be 
gisen to a leaac In 1 mcmoiandum dated Octobei 28 I9t7 the bolia 
loi, in deaUng with a Biinilar factnnl situation, held that motion 7 ot 
the I easing Begnlationa as leviacd by dopaitmontal urculai of Decembei 
18, 1039, white autlioiizing a aubbtantiil matoiity ot the heln of oUoUed 
lind m heiishlp atatns to meento a lease tlieieof dms not uulhoiiti 
an hou or heha icpioscntliig only a hill inteieat in the land to do like 
wise It wna pointed out that the Pepaitment was without legal powoi 
to appiova a Itane, Wliere the ownoi, or tlic ownora of a mijonty inter- 
est, weic unable to iriee to the lease except In such special cases 
as Infincy, montol disahihty, oi ponding heirship dctoimmitions These 
exceptions aie not to be bioidoned Into nnlinuted admlnistiatlye dis 
cretion Tho spcaial cucumstanoes wboio the Depaitment may act with 
out the consent of the Indiiu ownei, or a niojonty lateiist are those 
eases where fheie Is no ownei, oi owneis, leg illy capible of executing 
a solid lease of the lind They aie not eseiy case wbeie D^artmenl 
offlciala may feel that some of tho Indians aio acting unnlsely m 
capitciooaly, oi to the dotthnent of the othei Indians intc tested In the 
land 

In the pieaent ca'S, one hut, Jennie Ellh Blibt, has signed the leise 
Tha othei ben, Benjamin EiBs That, lelnscs, boweyei, to sign it 
There is no legal authoiity, thercfoie, to take the action proposed in 
the letter Neither hen holds such a substantial mojoiity inteiest in 

the land as to enable him oi hei to bmd the other liio Indian osyneis 

are known md aie capable of executing a lahd lease Theh mohres 
in signing, oi not Bigiung, are not relevant at this point ” (Memo Sol 
I D June 16, 1988 ) 

Sec T of the leasing regulations above tefoiied to, embodied lu 25 
C F R 1718 deidmes 


desUous of leasing ti 


I (4) Bevcial of the statute^ siicciflt.tlly requue tho “appiovnl" 
01 “const ut 01 ippioi il" of the Sctielny to a lease of allotted 
' Iinrls'^ 

Olhi’i sl.itntcs tiduiK apiuot il “of the supeimtendont oi other 
ollitei in ilmt,e <i£ the iojCii iliun wheio the land is located 
HliJl othei •-litutps kaip it to tin, legnlations ot the Societaiy 
111 tleteimiue whothoi appiovil sh lU be by tbi Seeietiiy, by the 
Coiiinussionpi, oi lit ,1 hicnl ipseit atiou otfici d * ' 

A lease mule without the ippioml nqmiocl by the statute or 
1)1 ii'hulatioHS is>.ut(l pill snout to such st itute is ecueiilly con 
sub iu1 to he loid’ ‘ ThPic uc, howeiei, i numlioi of unsettled 


h isi In CISC till lulls boldlii., such mlnoiity Inteiist hive 
iilijicUl to till ipiuinal of i Uisi on '.uch iiihcillid Unds the 
HiiMJiiili ndiiil 1 ) ID Ins indinitul owneis ot tlio uiajniily mtei 
csl ti( hc^l scivid mu ippioii tbt liisc and in such else tho 
shill ot till II mils Ihit would 11 tint tlicnundfi to the owneis 
ol Ihi lUiiioiity i(iti'ici>t Shull be hi Id in tsciow bi tin buponii 
timlcnl to bi pud to snili Inns upon tliiii iitjnisl oi whin and 
it tliev Uii till Itnsi hiiili nnnoilty ouncis may howeyei, bo 
^iiiniilid tr 


ill thill 


I tliioush piilitloii 01 othei iiii inaoincuL with then co 
niihi iisi ol siiih pul of the lind is may be eaulialent 
uiKliiidid inliiP-its in Mu nboli, in which evinl the 


c dm thin 




low shill bo icfunded 


niiiniiiv lutciisi sliiU hi iisiiilid is coiciini. the entile aiicage 
Iniludid in (he Icise nnd no iilund of iiu poition of the reiitils 
niid tiuiiiinihi shill bi nmdi to tin Itssee iisi when hi pai 
tition Ol othei iiiinginnut bins not nirtios to the leaai have 
him piimilttil to Use i poilion of tho lind luiluded In the 


Foi i disciissioit Ilf the liCk Ilf powei of Ihr Scoioini), oi tlu super 
intuidinl on his licbiilf to tlniii,e the tuius ot i louse sec JTolmi't 
r Vnitccl mull-, t> F 2d 01S (0 C V S 1020) nnd United Stain v 

aaniHtinm 22 F Wipp 100 (P C N D Okln 10 IS) 

** Vet i»l hoptemhei 21 1D22 ut 6 12 St il OIM 005 25 TJ S C 

}02 liid sic SOI 1C mipia Ubo sot Cliiptei 5 sec IH Foi a discHh 

non ot only stitntcs jivini, tin simtiij poMii to ippiovo leasts see 
IfiHo 1 ifif'fom 210 0 8 }0S (1010) 

' Vil ol Uiiili 4 1021 sec 1 tl Slit 122-i, 1242 28 U B C 808 

I' Vit ol Mill 11 lOlt, see 1, 40 SI it 124 128, 21 0 S C 104 

(leasmt ol iin(,nhlc land) Act of Mil 41, 1000 sec 1 31 Slat 221 

220 25 0 S C sOO (U Hint 1111111 iHotlio is nieip icUated) , Alt of 
lliuh 4, lOilO W, blit 781 7S, 21 0 s c ‘Ki (miuiii, Insps) Ail 
of Tune 25 1910, sec 4, jO St it 855, 860, 25 0 B C 408 (leasmg of 
bust illotminls gciici illi) 

By tho Alt of Ml} 11, IOSI 82 Btit 147 25 0 B C 800e. the 

Secrctaiy ot thi Intciiin nia} diltBate lus pirwti of nppiovil of mining 
leises to sujailnteudcnts 01 olliei Inihan Seiiiee offlilils r»yiously 
it was held that Ihi snpoii itindi nl hnd no poivii ot ippiovil of leases 
bee Oeiittai national Sank of Tlilia OlMtoma, v UtiUfcl Btatet, 281 
Fed 109 (C O A 8 1022) By atatnto, howeyei the supeilntendonl 
lor Ihe Five CivUlgeil Tiibee could pieviousli it( Jtii the tsrcutdiy in 
! nppiming leivs See Act of Afiy 27 190b see 2 45 blat 412, In 
leipiUed in Ifolmfi. r Unitid State' 41 F 2(1 088 (C C A 8 1029) 
Thi Bupeimtendent foi the Osage Tilbo iIbo poBscseid Bueh power 
pmsuani to the Act of Iran 28, 1906, sec 7, 84 SUt 580 646, mtoipieted 
In Umtea Stirtu v Fondsttom, 22 F Snpp 190 (0 C N D Okla 1038) 
Tin icgulntion which u, bpcclflially coneirned with business leaecs 
providCB 


Whelm 01 it is dec mid sdvihablo to lease allotted Indian land 
ft)i business purposes tlio Bupciintcndent should report tho facts, 
oliject, terms and conditions of tbi piopnsed lease to the Com 
misslonoi of Tndnu Atfiiis who il he deems It laoper, mai 
,11 lilt inthoiity theicloi, and no lease ot this nitme should bo 
nude without anch pi 101 appiovil (25 C I R 17110) 

• ► It thus ippaais tint the leises undei which the defind 

ante eluun the light to Uie posaessiou of the lands aUotted m severalty 
ire Tvliolly loid having hem tohin In direct iiolation of the piavuuons 
of the nets of cnuhitas undii which the nllotmenta m seveialty weie 
mido, that the oconpmej of the lands and the cnltiwibon thereot by 
thf defendants la nlioUj inconsistent with the puipose for which the 
lands weip inlginaH} net apait as a leseiv ition ioi the Indiana, and 
with th( object ol the gciyoinmcnt m pioiidmg foi allotments in 
aeieiilti , that such occnpanci is held oontiaiy to tha rules and rego 
Iitions of the depaitment ol the Inteiioi, and is held, not foi tho 
benefit, piotection, and idinncinipnt of tho Indians, but for the benefit 
”ie original lessees and thou subtenants, that sneb oceupnney of 
tends by the defendants lesults m antagomnng the luthonty and 
contiol of the goveinuient 01 ti the Indians, ind u clearly Oetitmentol 
to thou best mteiests and niitcrtilly inteifeies with the lules and 
regnlations of the depaitment chaiged with the duty of caiiytng out 
the tieaty sbpulatious under uhleh the land foirmng the leaervatlone 
set apart tor the benefit and occupancy of tho Indiana Having 
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question's ns to the legul position o1 the pdilics miilei such an 
illegal le loe ' 

Apiit fiom the font mitleis iboif cou'-ulu liI, ns to uhicli 
dlDeient Ic isiiig st itiilos i ii\, it icm.iiiis to bo s iid that all the 
stitutes subject the lonsuig oX illotniputs to legiilitioiis pie 
sciil)0(l bj the Reciit in of the Iiiioiun Siub lognbitions le 
quiie the p.nmcnt of filing fcis*" lucl the e-vet ntioii of n bond 
by the lessee^' Rents, and, in the ease of mnieial leases, 


aBSimiod tlu dutj ol seenimR llii use nncl peenpnne> of those Innils to 
the Indinns ina iKins; iiith tho dnl\ ol rnrinoiTiii the pioMsiuiis 

ol tho nets of cohoIpss foibldtling ill ibiiiitions ol the liuds until the 
Lvpiiilion ol the pduid of a") nils nflei Ihi allolmenl Ihiiint, the 
I oMiiiiiK lit or llif Unifrd SI ili , tlnoiish thi evionim bimch thiiLof, 
his the iialit to iiiiukr thi ,ud oC tin louits In mniiiliton iniuuetion 
and othci piojiLi pioiiss tii compil piilid viionMulIy in posscsiion 
of tlio Inuds hild in tiusl b\ tin Lnittd Stales Coi ihe Indniw to jicld 
till possesion tlicuol uid to itsli on such piilus liom i iidt. noiing 
to obtuu or lelun the possission ol thnst Imcls m iioUUon ol 
llM UiiiKd .Stubs v lUtmnuU tin Atoi/ .C liiu1L',tal( 

Vo 00 hid 88(1, 801 (C C Nth 180-) ) 
i‘bOL tilth iLspcet tu the puallil bituitmn umlti uii lulhoii/i d 
leasts of tiiliil land, Chnpti r IB sec 10 
i‘Seo 2” C P H 188 7 dnu ste ISO 11 (uiinine lei en) Pot slatn 
lory authoilly foi such fees too Vot ot Pihiuuy 11, 1020, 11 Slat 103, 
410 as imcndtd lij Act ot llauh 1, lOo., 47 btat J417 J'l 0 b C 411 
» ' btt, t p, ij ( h Tv 18 1 IB 

Many statuloij icquiunii ids uc di signed to lusuie the piopei pij 
mint of unts ind lojolliet 

The Act of It'iy 11, I'J .8, B2 hint S 17, IIS JT TT S C 90c ii 
quiies Itsscet, ot iistiictcd liuds fin minitil puipuais iiiUmliug oil 
and bis to fuinish suioty bonds foi Ihi Luithlal puloimwce of the 
tctniB ot th( Ic isi s 

TiCdse tiirms aic olten piopiucd by tho Drputment of tho lutuini 
Seo Montana Eaiteia Ltd T Vmted titatoa, OB P 2a 897 (C C A 0, 


tin lilies lie nidinnils pas ilile to the suiieiiiiteudent on behalf 
of the nllotlte’-* 

Eiiipbrnes ol the on«o ol Indim Aftiiis uiny not pmchaso 
am It ise oi hue am inteiest Ihciciii, oi base anj luteiest 
111 aiij Luipoi itiim bolding leases on ludiin Innd^* 

In luiltcis not coscied by the sinlutes oi by tbc leguhitions 
lutlioi lai d tliei euudci the couits b is e applied f.uiuliai lules of 
biw goseiniiig lease Tlius it bis been held that a tenant is 
estopped lioni denying bis landloid’s title'-" and that tbih 
thloppel continues until the teniiit yields title”' But the land 
loid’s fatlo means tho title which the Inudloid pui polled to havo 
It the cieatioii of the teiuncy, and teiiniiiation ol such titlo 
ifteinaids may hi slioun "* 


1*MS) hill n discnssion of thi pown of the bniteil St iteg with ro 
pcit to Mulitions of Icasos on lestiictod Inndi, sio Cb iptoi 10, sic 
iA(l) 

"2BC P H 18012 18011 CirpumstnnceB undoi which allot Llpb are 
lipiuillifd In iiiiki Ibiii tmu h sslb aic ddiiiPd in cuiicnt icgulatiuns 


Supeimtondeiit to have 


llicitfoi Alt suefi leasts howtsii must b< appiinid by the 
bnptiiuKndcnt This piiiiloge should be ginnled In wiitmk, 
and null some lilici Hits, nnd bi Miblut to riTiicatiim at any 


le the illolii pioiPB hiinsolt unnoithy of it bj -wasteful ei., — 

■" ludiBiis ot tins claw may aUo be pci- 

nsts on tho Imd of then nilnoi iblldien bat 
..ulils nliicli slinll lx* pild to tho Supirin 
t to the minoiB' cicdit is individual Indian 


nilttpd to iiOnOtiaia li 


(25 C P B 171 4 ) 


’» Vit of Tiiiii 10, 1SU, 1 Stil 715, 7JS, 25 U b C 68 Sue Cb iptei 
SCO IB, in 345 

Enijfe J lehfi Lead Oo i Pullciton, 28 F 2d 472 (C C A 8, 1028) 
fUtgM 122 ltd 484 (OCAS lOOd) 

” BaqloPither Ltad Vo v Pulliiton, wtptii 


SECTION 6 DESCENT AND DISTRIBUTION OP ALLOTTED LANDS ^ “ 


No fcatuiQ of the nUotinent system has pioyokcd moie ciiti 
cism than tbc “beiisbip piublcm” ind it ie> agamst the back 
ground ol Ihia pioblom that OMsLing liw must bo leyicwed 

It IS doubtful It the seiious iiatnie of this pioblcm was 
appicciatcd at tho tunc tbc allotment icU woic passed 
Because of this foatuic of the allotment system the land 
ot llio Indians is inpidly passing into tho bauds of the 
whites, and a geneiation of landless, almost penniless, 
unadjusted Indians is coming on What happens is this 
The Indian to whom the land was aUotted dice Iciving 
sevei.il heirs Actual division of the lind among them 
IS impiactieahle The estate is eiLliei lea"^(l ox sold to 
whites and the pioceeds aie divided among the hens and 
aio used foi hying expenses Bo long ns one membei of 
tho family of hens has hmd the fimily is not landless 
Ol homeless, but as time goes on the 1 ist of tho oiiginal 
allottees will die and tho public will have the landless, 
unadjusted Indians on its hands 
The pioblem of the landless youngex gcneialions on those 
resexvations which weie eaxUest allotted was the chief problem 
leadmg to the teimination of the allotment system In place 
of alienable titles, tho tendency today is to grant, out of tribal 
lands, “assignments” of land which axe to be used by the “as 
slgnee” and which leveit to the Ulbe for xeassignmeut when no 
longer so used This development has occiuxed on reservations 
which still letam sufficient aieas of unallotted land As for 
the other areas, any development along these lines depends npon 
(a) federal acquisition of land for the tribe, under section 6 


Quostlons of administrative power in this Add aie dealt with In 
Chapter 6, sec IIC Questions of Jurisdiction are consldeied In Chapter 
10, sec 0 

miloiiani. The Fioblein of Indian Administration (1928), p 40 
*“ See seo ID, aupra 


of the 'Wheelci nowaid Act'** or lestoiation of ceded lands, 
under section 8,*" oi (6) tho acquisition of land by a tribe, 
through exebaugo of .lUotmcnts lor assignments oi through land 
piuchase or through other legal morns'* 

Meanwhile, on the allotted lescivrtions, the complexities of 
the “huiship” problem increase in geometric piogiossion 

The piohlem of land is still the giealesl unsolved 
problem of Indian admmistiation The condition of 
allotted lauds m heiiship status glows moio complicated 
each yen Coinimsslouei Collier supplied the House 
Appiopriatious Committee a year ago with examples 
Bhowmg piobate and admmistiatrye expenditures upon 
huuship lands tolxlmg costs seventy tunes the value of 
the land , and under cvisting law these costs are deshned 
to lucre ise ludefiiiitelj Responsibility lies -with Con- 
gress and tho ndmmistiatiuu to work out a practical solu- 
tion to this problem, either in terms of corporate ownorsliip 
of lands, or through some modifacation of the existing 
mhciitance system (P 34 )'* 

The chief reasons for this complexity apperir to he (1) Tho 
Indian allottee does not oidmaiily have ready caslr or credit 
facilities for the settlement of estates where physical partition 
IS not practicable'* 

(2) The Indian allottee frequently does not consider land in 
a commoicinl aspect, and m many cases he could not get as much 
cash mcome from the land as a non-Indian, and therefore cannot 
outbid non-Iudion purchasers of heusbip lands'* 

“"See Chapter IB, sec 8 
v»Bee Chapter IB, sec 7 
“•See Chaptei IB, sec 8 

"•Ahoita ot ol , The New Day foi the Indians (1088) 

“•See quotation hem Uerlam, aupta 
Bee see 1C, aapta 
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(d) It mnv bo tliit Inilidu finiily relations aie moie com 
plicated Oian the f iimly lel ihont of non liidniib m ruial aieas, 
.ilthough there do not .inpoai to bo any authoiitativo flguios on 
thuj poiDt 

(4) The Indian population, on most allotted leseivatioiis, 
IS without chainicls bv which mtmbeis of launlies loo laigc foi 
the family homestead and loo puoi to mcicasc it move oil to 
othei imal oi uibm nieas The application to the allotted 
Indians of sl.ite iiilieiitanco Inivs adapted to a moie fluid poiiu 
lation and economy has thoicfoie had stiikiiig and laigelj un 
foteseen lesnlts 

(i) Undei existing 1 iw tho cost of admiuistiation is borne 
bj the Fodeial aoieiiimont lathoi than by the individual ludiius 
conceined in the estate Theio is tliiis no economic inceiilne on 
the pait ot the Indians conceined to simplify the slitiib of 
heirship lands 

A INTESTACY 

In the absence of st itule, hoiib to an allotment aie deleimined 
in accoidance with tiibil custom^" 

The Gencial Altotment Act, like soveial special allotment 
acts modiheb this iiile ind substitutes state law as a sLandaid 
foi the deteimiu ition of beiis The most unpoilanl consequence 
of this shift has been the multiplicitiou ot the inimbei ol hens 
and the subdivision of iiitciosts m “dead allotmentb” 

This lesult IS achieved by section 5 of the Geneial Allotment 
Act,*" winch pioscubcs that the iMtenl issued to each allottee 
uiKlei the Genoial AUotmeut Act shall 

+ » '■ deolaie that the United at atos does and will hold 

the land thus allotted, foi the peiiod of twenty-five yeaib, 
in tiuBt for the sole use and benefit ot the Indian to whom 
sucdi allotment shall have been made, oi, m case ot his 
decease, of his heus accoidlng to the laws of tiie Stale 
or Teiiitoiy where such land is located * " 

Wheie on Indian to whom an allotment of land has been made 
dies befoie the expiiation of the tinst peiiod and befoic the 
Issuance of a fee simple patent without having made a will 
disposing of s<iid allotment the Secietaiy of the Interior may, 
nndei lules picsciibed by him and upon notice and heat mg, 
determine the hciis , his decision is final and conclusive”* The 
statute*" giouting him this right luitbei piovides 

(1) If the Secietaiy finds the bens competent to manage 
their own alfaiis ho maj ibsuo a patent m fee to them foi the 
allotment 

(2) If he finds paitiUon to he to the advantage of the heus, 
he may, on petition of the competent hens, issue patents m fee 
to them, foi then shores 

(5) If lie finds one or moie of them incompetent, he may cause 
the land to be sold, undei ceitnm rules of sale 

( 1) The shares ot the proceeds of the sale due the competent 
Indians oie to be iiaid to them 

(6) The shares due the incompetent ones aie to be held m 
tinst for Uieii use durmg the tiust period 

(6) The pmchnsei of the land receives a patent m fee 

“ See Chapter 7, aec 6 , Chapter 10, sec 10 

“•Act of Pehroary 8, 1S87 24 Stat 888, 889, amended Act Moich 8, 
1001, eec 9, 81 Stat 1058, 1085, 26 U B C 348 

*“In Oftowv Uwtfa Btateg, 272 Fed 684 (C C A 8, 1821), the court 
held that the determination by the Secretaiy of tho liitertor that a 
certam paison vras the heh of a dpceascd Omah i allottee who aa auch 
had a life estate la the allotment undei the Nebrasloi lavra was conelualve 
The a<imo piinoiplo was followed In Lana v Umtea Statea ra tel Jftofto 
(Hetf 241 U S 201 (1016), wheiUn it was ftuthei held that even aftei 
deteimlning the heua the Secietaiy may reopen hie decision at any 
lime during the trust period 

^“Act of June 25, 1910, sec 1, 80 Stat 866, Act of Maieh 8, 1028, 
46 Stat 161 , Act of April 80, 1834, 48 Stat 647 , 26 U S C 872 


The loif going iiiovision, though phiased to apply to tiust 
allotments, has been held by the Siniienie Couit to be .ipphcable 
to lesliictcd illotments in fee as well*" 

The powei of Congiess to enact (his statute and the power 
of the Secietaiy (hcieundei have been elsewhere iieatod**’ 

The Act of June 18, 1031, h is not attected the mode of intestate 
descent of allotted 1 inds 

Oeilim of the leguhilions pcitaining to the doteimiiiatiou of 
hens define the mannei m which the Secretary deteimmes 
hens*" Bight cvamiucis of inheiit mce aie appointed, one for 
each piuhate distiict in the Indian country*" It is made the 
duty ot the super luteiidcnt in charge of any allotted leseivation, 
IS soon ns he IS infoimcd of the death of an allottee oi an Indian 
possessed ol tiust piopcitv wilhm the ]uiisdiction, to cause to 
b( prepared nn inventoiy showing m detail tho csl ite of (he 
decedent and ilso a ccitiflcate oi ippniscmout thereof and 
statement ns to leimbuis ihle claims *''° 

Notice of healing is piovidod foi by tho lequiiemeut lhat the 
ov.aminei of inhciitaiice sh ill post, foi 20 days m five oi moie 
conspnuous places on the leseivation oi in the vicinity of the 
place of heniing, notices of the time and place at wluch he will 
like testunoiiy to deteimiiic the legal hens of the dereisiHl 
Indiiii, callmg upon all poisons inteiosted to all end the hoai- 
mg*“ Copies ot the notice are usually served personally on all 
Ijcisons who the superintendent believes tie probable heus oi 
cioditois of the deceased*" A fuithoi leqmiemeiit is made of 
the CAaminei that ho inspect caiefuUy the allotment, census, 
iiid anniutv lolls, and any other lucoids on Mo at the agency, 
and obtain ill other inloimntion which may enable him to make 
<1 inima tacie list of the hens ot such deceased Indian 
kimuis in mteiest must bo lepiesented at the bearings by a 
natuial guardian oi by a guniclian ad litem appointed by the 
esammei *“ 

Paitics interested m any probate case before an evammei of 
inheut mce may appear by nttoiney*" Attoincys appearing be 
foie the exanunei of inhoiitauco, the ludmn Office, oi the 
Department of the Iiileiioi, must hayo a power of attorney fiom 
theu lespcctive ohents and must be licensed attorneys, admitted 
to piaetice*” Wiittcn nigumcnts oi buofs may be picscnted™ 
All claimants oie icquiied to be siiuiiuoned to appear and 
testify at the heniiugs Tbeie must be piesent at least two 
dismteiested witnesses, who are acquainted with and have diiect 
knowledge of the family histoiv ot the decedent *" In case the 
decedent is a mmoi, nnmaiiied and without issue, and the heus 
cue members of the immediate families ot the decedent, the ex 

^ Umtea Statee v Botelmt;, 266 P B 484 (1021) 

«’8oe Chapter 6, seca 6C, IIC 

“>Tho pioceduic in Indian probate cases la dl'xniBsed In Monograph 
No 20, Attorney Goneials Committee on AdnunislratiTe Fiocedura 
(1040) 

“*25 C F B 811, 812, 818 

"•26 C F B 815 The snpeilntendent also notifies the examiner for 
the district and the Probate Diviaion of the Office of Indian Affoua of 
the demlBc of nn Indian with restricted property When an Indian of 
any oUotted reseivatloa dies leaving only personal property oi cash of 
a value less than 8260, the snpeilntendent of tho leseivation where the 
propel ty la fonnd la anthorlzed to aasemhle tho apparent heirs and hold 
an infoimnl henilng, with a view to tho propel dlatilbution thereof In 
tho disposition of such fnnds, the anpciintendent la authoiized to pay 
foneial charges and expenses of last Ulnees and any ]n<tl claims for 
necemailea furnished decedent 26 C F E 81 28 (1040) 
“26CFB810 Also see 81 10-81 11 
"•The rules also peimit service by mall 26 C F B 81 8 
W29C F B 817 
"*26C F E 8112 

"»26 C F B 8116 Attoineya appear veiy larely 
"•26 C F E 8117 
•n26 C F B 8118 
"•26C F B 8119-8121 
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anunei mij, m bis distiotion, di'^pLiise \Mlb (lio pu since oil 
disiiitoicsted witncs-iLS, pioiidod the testmioiic oi llii iiileieslpd 
witnesses is cuiioboi iled bv the locoids of the Depiitiiuur ’ 
When, subsequent to the dctcinuustiou ol hens In (In Dip iil- 
mont, piopcily is found ubich is not included lu the c \ iiniiici s 
lepoit, this ±ict mud be biought to Ihe atleiKioii of (he Commis- 
sioiiei, togotiui iMlli an nppinisd theiooi Tin snpeimlcudent 
will thill bi lustincted to include this piopeilv in Ihe oiigiiiil 
Jinchngs with iiistiuctions is to any addiiiunal fee to be ch Ui,ed 
lloweiei, whcie uewlj discoicicd iiiopeity t decs x dilleieiit 
line oi descent liom that shown bx (ho uiiginil luidings, a le- 
delPimin Uion lol itn-c thoicto must be oidti od and h id 

The Solicitoi toi the Dcpailmiiil oi the Intcuoi, discussing 
the uilhoiitj oi the Sccicl iij ol the liilixioi lelilne to duuis 
igaiust estilis ol (leccised Indians, dcclaiod 

Tlie Seciotaiy of (he Inteiioi i-, iu(hoii/od (o piobalc 
ludiin is(itcs undei the Acis ol Jum T)l() ( lo Stil 
855), ind Fehiuuy U l')1 1 (IT Klal 078) No spitihc 
lullionlx IS indiciti'd in (hist itts iilatixc to (he illow- 
ance 01 dis illow lucc of el unis igxiust the estate As in 
incident to the iiowei glinted, howeiei, eiei since the 
passage ol the icts inentioind, the Siiictuy ol the In- 
tel loi has passed on clxiins bistd oii indebtedness iiuuiied 
by the decedent cluiing his liletime, xml on Cipeiisi ol 
Inst illness 011(1 tunei.il ch uges While the allotted lands 
of the Indi m no not suhicct to the hens of indehtedin'ss 
iiicuiied while tlie title is held in ttusi lin the Indiin 
(Section ^5-1, Title 2T, U S Code) (he ii^ht ol the Sccic- 
luy administi xtivily to illow uul sp((U. ludcbtidnoss 
igauist the Indian decedent hxs novci becni sciiouslj 
questiouc'd 

The piioiity xccoided claims of Ihe TJiiiUd States bj 
xiitxie of 11 U S 0 I'll does not oppU to the estates of 
deceased Indians No idmiuistiatm ox csicutoi is ap- 
pointed m those Indi in estates, ind cl inns agimsl them 
110 not hueli hens is mn be enfoieod Ihiongli the site 
ot the lestiieted Ixnds involxocl Allowed claims aie paid 
fiom tho xeciuils to the land oi tioui such cash is may 
Iks axailablc at the time of dc itli of the diiidinl 
Piioiity IS howexci gncii to el urns ol (he United St lies 
against estates ol dcees'-ed Iiulixiis, idmimstiatiscly 
Theie aie some qmlihcatioiis which aic coxoied bj De- 
partmental Ilognlaiions 

Except when the expi*ndituies nboxe mentioned rmed- 
jcnl and funoian aftect the oidei of puoiity this Dipiit- 
ment allows claims odministi ativcly xs follows 

1 The piobite fee (25 U S 0 $77 , 25 O F B 

8140) 

2 Fuuoial bills and expense of hist illness m lex- 

Bonable imount (2 j C F B 2219 and 8140) 

S Claims of the United States 
4 Geneial cieditois (25 0 F E 8144,8146) 

Any aggiieved pci son ehiimiiig m luteiest in the tiust oi lo 
Btiieted piopeity of an Indian, who lias lecoixcd notice ot the 


1" 26 C F B 81 20 According to tlic Conit of Appeals ot the Dislnct 
of Colnmlila in ffimrod T Jandron,2iF 20 613 ( Vpp D C 1628) 


which lequire a complete InTesUgahon of the mental capiutv of 
the testator at the time of tho mikiiig of the will and of the 
Induoncee to which eho may have been bubhcled at the limp ae 
well ns the necertalnment of tho ICRil li< ns to hex estate He was 
r^nired likewise to glxe a full and complite lieu mg to nil paitlee 


The repoit of the exammer of mheiltance wliicli contains a proposed 
order lor tho dpteimin ition of heirs, is lasiewed hy the Piobate Divlblon 
of tho Office of Indian Affiaiis and the Office of the Solicitor and Is then 
submitted to the Seoretaiy of the Intoiior for appiovol While the 
Fi abate Division is nominally a branch of the Offleo of Indian AtToufl, 
It Is also subject to tlie supeivlsion of the Sohdtoi by yiitue of a deport 
mental order which placed all attoineys nndPi tho administrative Inns 
diction of the Solicitor Peibonnel Ordei No 8390 of Tune 80 1984, 
supplementing Oidoi No 680, issned Jnne 8, 1088 
UIIS6 C F B 8122 

Letter Sol I D to Sol of Dept of Agi , June 20, 1940 


he mug to dcleiiiiuic hens oi considcx iboii of a will, oi who 
w IS iJiisLiit It (ho 111 uni' max hlc i moliipii fox Kheiimg 
xxilhiu W) dixs liiim the elite oi iiotiic on him ot the dtlcimma 
lion of liens oi iclioii on i will oi within siirh shoitei peiiod 
ol time as the SpcicIhiv of the Intel loi max dcteimmc to be 
ippiopiiate 111 aux piilKulai c ise A motion so bled opeiates 
iis i suptisedeas until othiixxise ilnccliil bx Ihi Sccieluy of 
the Lite 1101 

Any sueb motion must slate eoncisclx uid spec ihi ally the 
giunuds iiiiou which the motion foi itliening is based ind be 
accomp lined by biiaf and aigumcut in snppoit Uic'ieof 

If piopei giounds no not shown, the icheaiiug will bu deuied 
If upon tx.uni nation gionucls snlhcient foi lelicuuig no shown 
i iiluaiing will Ik, giauted and the moxing p ii tj will bo nolihed 
that he will be allowed J1 daxs flora tho loeeipl ol notice within 
which to seiie i copx of this motion, togcthei witli all nigiuueiit 
111 suiqioit llicicuf, on the opposite jiaitx oi paities, who will 
lie alloxxed lO ctixs theicatlci in which to iilc and scixc answci, 
In III, and aigiiUKut Theienllei, the ease xxiU lie ag un con 
idiitd and ippiopiiate ictnm t ikon, wlinli may consist cithei 
m idhoiing lo the loiuu'i decision oi modiryiiig oi xacating 
same, 01 the making ol .in> fnitUci oi otlie'i oidci deemed 
w ax 1 anted” 

No ease will ho icopeutd at the petition of any poison who le 
icixod iiohci ot tho heaimg oi who was piesenl at sueli healing, 
iiid lutixcd notici ol the final detisioii, except is pioxidt'd in 
t) 8111 Any ollici aggiicx ed pti son, el mnmi, in luteiest in the 
est ito, may apply foi loopemng of llu c ise lij petition, in wiiting, 
iddiissecl to the Secicluy ol the Intoiioi, to In' snhniillid 
lliiongh the Commis'.ione'i of Indian Aft iiis All such petitions 
must sot loitli fully tlie ilUgcd giimiiils foi icopemiif,, and when 
snob petitions xie Isisecl on illeged emus of fict aie to be ac- 
comp tuied by nffidixits oi othei snppmting exideuce On le- 
celpl of sixth petition, tlic Comnnssionei oi Indian AflEniis, if 
he clctms if cssentlil, will gne the piexionsly dotmmined hens 
an oppoitunity to picseut such shoxynig in the ninttei as they 
may caic to oftei Theienftoi, the petition togethei with the 
mold in the case will be submitted lo the Seeiotniy of the 
Iiilcxioi with such locommcnckition in tho pieimscs as the Oom- 
missionei of Indian Affans may deem apinopii.ite Aside fiom 
filing tho pipois spetlflenllj lofeiied to, no fuithci pioceedmgs 
by llie lespeetixo pailies aio locpuied piioi lo a deloimiuation 
by the Secicluy of the question whethei a leoponing will be 
gi anted or not 

Petitions foi leoiienmg will not be eonsideied when 10 yeais 
01 loiigei base elapsed since tho hens wcie pieylously detei- 
mined nor in those eases in which the estate of the decedent oi 
any cousideiable pait theioof has been disiiosed of undei the 
pieyious finding ot hciis Olouns foi expousOb, attoineys’ fees, 
etc , m (Muneeliou with petitions Xoi leopcmng xviU not be ton- 
sideied oi locognized piioi to a deteimmation of the question 
whelhei oi not a i eopening is to he had, and iieithei the estate 
of the deeeudent noi tlie deleimmed hens theieto will be subject 
to any expense incniied piioi to allowance by the Seeietaiy 
of a 1 eopening of the ease 

B TESTAMENTARY DISPOSITION 

Statutory pioxdsion has been made for tho disposal by will of 
allotments held undei trust”* This pi o vision, ns it appeals m 


" 26 C F B 81 84 
w 26 C F B 81 86 

Ml Acts of Jnne 26, 1010, 80 Stat SjB, 8B0, and Fobinaiy 14, 1919, 
87 Stat 678, 26 D, B C 878 
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tNMVIDITAI. HiaHTS IN HEAL PHOPEBTY 


the tTnited Staies 0()do,“ peiimts the disiiosal b'\ 'Will of mlci 
ests m allotments (as well as othei ptopeils) held nudti tiusl 
by anjoue haMng such an interest who is at least HI yens old 
The will Is to be executed in aicoidauce with icgnlitions pie 
sciibetl by the Sucictnij of the Intciioi nnd each will must be 
appioied by bun It lltei an Indians dtceise tbe will is 
disappioied, the allotment descends atcoiding to the liw ot the 
state wliBicm it is located 

Appioi<il of a will and death of the testfitoi do not auto 
matically teiininale the tnist The Sicietiiy may cause the 
lands to be sold aud the pioceeds to bo helil foi the Icifatccs oi 
dciisees and used foi then benefit 

111 the else ot Ilhiind ^ Ciixhii," the Snpicme Couil was of 
the oiiinion that this piovision was eTclusire and th it state 
statutes legal ding dcMses ot pioiicily h ivo no cllect upon allot 
mciits hold in tiust Tims it held that the diath of in allottee 
who had made i wdl did not teiniuinte the lestuctioiis”" and 
subject the lind to the Oklaliomi law of wdls, imdei which a 
wite could not dense moie than two thuds of hw piojiextT 
awaj fiom hei husband 

The powt'i of the Seciottiy ui oouneition with the appioval 
oi disnppioial of wills is Inoad enough to enable him to dctei 
nuiie wheUiei he has mistikonly ippioied \ will and whethei 
the healing befme the o\iniinei has been conducted in accoid 
nnco with statute and legnlations even ifiei moic than a yeni 
has elapsed since the deitli of tlio allottoo 
The nutlioiity of the Seeii'tan ot the Intmoi is limited to 
appioial 01 disappioial of an Indian will, ind he is without 
anthoiity to chnigo the pioiisions of (he will by making a dil 
feieut pioMsion than that pioiided by the tcstatoi” 

“Any persoDB of tUo ags of twenty one yeais basing anj ilgbt, title, 
or intaiest in am allotment held mulei trust oi othei pitent contain 
ing Katiictions nn allonation oi indiyldual Indnn moneys or othei 
propeily held in bust by the United States shall haio the light piioi 
to tho crpliatian of the tiust oi lesliictiie petlod and beloio the less 
ance of a fee simple patent or tho lemoyal of rostiUUoiis to dispose of 
snch propiity by will, ui accoidance with icgulallons to be piesaibed 
by the Scmotaiy of the Tntenor PioOticd hotutwi, OSint no will so 
eaocutPd shoD bo \ilid oi hsio any loict ot otEict unless and until It 
Shan have been appioicd by the Secietaii of tin Intenoi Piovidol 
fiiitlur, That the Secietiiy of llie CnUnoi ram appioie oi ilisopproye 
the will athci betoie oi after the death ot the tcstntoi, anti in cise 
whpio a will has been apptoied and it is subasmently discovtied that 
there has been fiand In connection with the trocutlon or piotuicmcnt 
of the will the Storotuy ot the luttiiui is autboilyed within out jtar 
after the deatli of the teslatoi to camel thi ippioval of the will ind 
the pioppity of tho teslatoi shall tbucupon distend oi be distiibuted 
ui accoidance with tho lawa of the hlute whcicin tbe pioporty is located 
Provtaei futthet. That the appioial of the will and the death of the 
teetator shnU not operate to teimlnate tbe trust oi leetrictivc pciiod, 
bnt the feccietoiy of the Inteuoi may in his disaetion, erase the linds 
to bo sold and the money deiiiod thoicfiom or so much thereof os 
maj be necesaaiy, used lor the benefit ol tho hcii or heus entittod theieto, 
remove the leati rations, oi cause patent In fee to be lesncd to tho devisee 
or devltoea, and pay the moneys to the legatee oi legatees eithoi in 
whole 01 la poit fiom tune to time as he may deem ad\ liable, oi use 
It foi their benefit Pi otudeS alio That this and tbe pieoeding section ' 
shall not apply to the Five Ovilived Tilbes oi tho Osage Indians'* 136 
U S C 878) 

“■ Sec subsection A, supra Also see Chapter 7, see 6 
"fSBa U 6 dlO (1921) 

i^iybeie, on tbe othei hand, an Indmn died testate prior to tbe enact 
inent of (Tone 26, 1010 SO Stat 861, bis will made nndoi an authoilsmg 
statute which was silent os to its illect upon the removal by will ol 
lastrlctions made upon approval by the Fiialdent serves to lemove such 
lestrlctions Op Sol I D , If 37700, Augnst 3, 1934 See Jhi Motto 
V Unltea Statci, 284 U S 670 (1921) 

““Atmtodv J'anaion, 2A P 2d 618 (App D C 1028) 

In the case of J» Me ITa/i-eftoA she Me taa tio^i Salalo, 111 OWa 177. 
289 Pao 177 (1926), the Snpiome Conit of OMahoma, spooking with 
leference to the probating of a will of an Osage Indian which had 
been appi oved by the Becretaiy of the Inteuoi as provided by law, said 
If the will IS void loi any leason the husband would take 
under the pioyislons of sectlan 11801 C B 1021, but so long 


But alt Cl tlic will has been appioicd, the pnitioe interested 
in the eslitc may ifeiee upon a flifCcienl disposition of piopeity, 
subject, ol comsp, to the ipinoval of the Seciotary of the 
Inteiior 

Coilnin of the fedei il logulafaons pcrlaming to tho nppioval 
of wills illuminate the meaning ol the st itiitmy piOMsions above 
ijiiotcd It IS pioMded"* that the* will of any Indmn who may 
m.ikc such 111 mstiument shall bo fllul with the sniioiintendeut 
and that the offlcmls of the Inchnii Office shnll ml and assist 
the Indian is lai as possible lu the di awing of tlie mstiument 
so that it will cleiily and nuoqiiii oc.iUv evpicss his wishes and 
lutoutions Slatemonts piofei ihlj nndoi oath by the poison 
di awing the will aud the witmsscs thoicto that the teslatoi 
n as ment iHj coniiietcnl and Ih it thcic was no ci idcncc of fi aud, 
diiipss Ol undue iiiflnciicc in fonucction Uieiewith should be 
iLlaclicd to the iiistimncnt Wlieie such evidence exists, a 
detiiled statement should accouipmj the will setting foith the 
natuie aud eytent theieof 

Othei impoitant legulatioiif. as they appeal in title 2"> of tho 
Code ol ffedfcial Regul.itions aie noted in the foUowmg snmmaiy 
Section Sin requiics the examinei, Snpciintendent, oi 
olhci offiKi to miki a specitc icconimcnd ilion as to 
wlu'thoi the will oi i rtctiascd Indian should bo appioved 
bv the Sccictau, based upon i Cull uiqiuiv into his mental 
comiioicncv , “the ciienmstaucos alltuding tho execution 
of the will the luffueuces which mduted its execution” 
In the event that (he chstiibntion is coiiuaiy to the laws ot 
the State in winch tho Icstatoi icsulcs, tho oxnininei is 
lequiiod to seek the host available evidence as to the 
icisoiis foi snch action, me hiding tho affidavit of tho 
teslatoi, It living Ho must also invest igato the compe- 
tency of nil devisees aud legatees to manage Llioii afCaus 
and note if any bencliciai y is a poi&ou not of Indian blood 
Section 8154 pi ov ides that "No will executed in con 
foinuly with tho Ait of Febniaiv 14, 1013 (37 Stat 078, 
26 TJ S C 373), sliall bo v.ilitl oi have any foice oi effect 
so fai as it lelatos to piopeity nndoi the contiol of the 
United States, iiidoss aud until it shall hive been ap- 
piovod bv the Societiiy oi the Inteuoi, who may approve 
Ol dibappiovo the will after a due <uid piopei healing to 
doteimmc the Inns to Uio estate of the test itoi oi testa 
tiix Vila)! have been bold, leqnuocl nolico of such heir- 
mg flist hiviug licon given to ill poisons inteieste^ m- 
cluding the piesumptive legal hens, so fai ns they may be 
asccitninod, and nt which heainig the cncumstancos at- 
tendant upon tho execution of said will shnll have been 
fully shown by piopci and ciedible testimony, and after 
the legal heii oi hens have had ample oppoitumty to object 
to the will and its ippiovnl * *” 

Section 8156 pioyides that no action on wills will be 
tahen until attei tho death of the tesLaloi, except that 
duimg the life of the testatoi the Office of Indian Affaiis 
shnll pass on the foim of tho will 
Section 8156 picivides that in the absence of a contest, 
the cx nmni ei may sociue affidavits nf atteslmg witnesses 
to the will, m hen of then peieonnl appeaianco at tho 
hcaimg 

Undei section 4 of the Act of Juno 18, 1984,™ an Indian’s leal 
piopeity and ehaiefa in a tubal coipoiation may be devised only 
to his hens, to members of tho lube haying juiisdiction over 
the propeity, oi to the tube itself In a lecent opmion, the 
Sohatoi of the Department of the Intel loi was called upon to 
conetine this section His opmion thiowa cunsiderdble light 
npon the limitation placed by that net upon a testator ™ 

My opinion has been lequested upon the piopei con- 
stiuction of section 4 of the Wheelei -Howard Acrt (48 


™Op Sol I D, M2777e, August 17, 1084, 64 I D 684 
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St.it 084, 08 j) m so tai is this section limits thi class 
of iieisoiis to whom m Incliiu m iv dense losliictnl hmils 
The leleiaiitlingu ige ot this seitinii decUies 

Except as heueiii pionded, no sale, dense, gilt, ex 
change, oi othei tiansfei ot lestiictcd Indiin laiid^ 
01 oi shiies 111 the assets of ani Indian tube, oi eoi 
poiatiou oigauiyed heieniidox, shall bo made oi ip 
puned Piuiidtd lioiicir), That sinh lauds oi in 
teiests may, with the appioial of the Secietaiy of 
the Inleiioi, be sold, donsed, oi othtiwise liaiisleiied 
to the Inch in tiilie in which the lauds oi shuts aic 
Incited 01 fioui which the shaies wene dei iied oi to i 
Slice essoi coiixu ition, and in all instances such linds 
oi iiitnests shall descend oi he dciiscd, in .ittoidince 
with the then existing laws ot the State oi Ecclci il 
laws whoio applicable, in which said lands iic hi 
cTlod oi in which the subject inattoi ol tin coi 
poiatioii IS located, to any imniiliei ol such tiilio 
oi of such coipoiatioii oi inj hens ot snch 
memboi *■ *■ 

'Jlic question of what poisons othoi th iii menihcis ot 
the tcslatoi’s tiibci miy lawtnlli be closicmUd is dc 
nseos of his lestiieted pioptili, whole such pioiioili is 
subject to the toims ot the Whcelei Howucl Act, is i used 
h> the ambigiiiti ot the last two wouls in the pass.uc 
above quoted, uanaoly, “such niembei ” If ‘ such nu'iiilioi 
lofeia to the tostiloi liunsell, then tin c lass ol noinnonilioi s 
Giitith'd to icceiie lestiieteil ludiiii piopeiti will In bin 
ited to those who thiough luaiiiage, descent oi adojilion 
hue acquiied a lelationship to the testitoi sufhcniit to 
constitute them holis al law 
If the woids “such mcmhei ' ho consUincl to mem ecu// 
‘mcmld to whom th< iiio/jatii in t/iKHtion mu/ht Ik d< 
vned, thou, apimioutlt, nonmemhei hens ot olhei Indi ins 
thin the test itoi might he made deiisecs ot the tcslaloi's 
lestiicted piopeily 

In the thud place the pbiasc ‘such mcuibei" might 
be cousUued to lefei to a mcmlci who ii it dn /see tiitdci 
the will t» dtiiitioii 

The uicuiushincos uiiclei which the phiase "oi aiiv 
hens of such mcmlipi” was niscutod in the Whcclcn- 
Howaid Bill indicate the piopei meaning to be attached to 
that phrase Bailv diifts of the legislation (e g n B 
7902, Title III, Sec ", Apid House Ooinmittcs* I'lint, 
S 2766, Sec 4, Mav Senate Committee I’lmt), botli in the 
House and in the Senate, limited the piuilege ot inhciit 
mg lostilcfod piopoitT to the membeis ot the testatoi s 
tnbo, m accoidauco with tlie fundaniental puiiiose ot the 
legislation to conseiie Indian Iniids in Indian owiiii- 
ship and to pievent the fuithci chockei-hoaidiiig of Indian 
lands thiough the acquisition ol jinicels oi snch lauds 
by poisons not subject to the authoiity ot lhc> Indian 
tiibo 01 loseiiaUou To this limiUlion the objcKtion was 
uiged that m some cases the hens of a dc'ceased Indian 
would not be mianbeis ot the lube ox coipoi itiou to which 
the decaised had ndheiud, and that it would be iinfaii to 
deny such uatiiial hens the light to paillcipatc in a 
dense of pioppitv The House rommittee on Iiidiiii' 
Affous, theiefoie, added to tlie clause hist consideiecl the' 
phiase "oi any hens of such membei ’’ (H R 7802, 
Sec 4, as lepoited to the House ) Indopoiidciitly , the 
Senate Committee on Indian Affaiis added to the di ift 
undei its consldeiation a parallel phiase mine lestuctcd 
in scope, "01 the Indian hens of such memhei ” (S 2766 
Sec 4, Oommittee Flint No 2, S o&4o, Sec 1, as icpoitcd 
to the Senate ) It seems clear that the piupose of these 
legislative after thoughts was not to allei fnndamentallv 
the mtent and scope ot the original lestiiction but rathci 
to pionde foi the engenetes of a special case that had 
not been distinctly eonsidoied, namely, the case of an 
Indian test or desuing to divide his edatc liv will among 
those who would, m the absence of a will, have been 
entitled to shaie m the estate, namely, his own hens 
Thai the Ch.mman of the House Committee on Indiin 
Affairs so constiued the phiase heie in question Is indi- 
cated by his eipl amatory statement to the House of Bep 
resentatiyes 

Section 4 stops a dangeions leak through which 
the lestrlcted allotted lands still in Indian ownerEOiip 
367785—41 17 


pu Iheictioiu Upon the death ol an aUottee the 
niimliei iit hens ti eiineiilh makes pntition of the 
1 iiid inipi icticil, mil It must be sold at paititioa sale, 
when it genii ilU iiisscs into the hands of whites 
This sn lion cikIl uiiis (o itsti icl such siles to Indian 
blue IS 111 to Indiin tubes oi oiganizatioiis IL how 
eiei jieiunts the ili iisi ol n sti n ted I mils to the liens 
whothci Indian oi not (Cong Rec June 1", 1984, p 
12031 ) 

It leqtiiics no sti lined const met ion of language to 
Intel pict the* phi isc oi im hens ot such memliei’’ in 
nccoidancc with this lutenl nicl pin ixise The phraseology 
of section 4 sulleis finm the looseness of syntax incident 
to the iggluliuatiic pioi css of ameuclmetit Giammatical 
lulcs, such as Lhil luiniiiug i diflnile antecedcuL loi the 
woid “such”, aie not alwat s leligumsh obseiieU in the 
closing dns of 1 Congiessional session In the plnnse 
‘hens ol such mcmbci ’ Ihi' lofticiice of the woicl “snch” 
IS supplied not hi am cleii gi immahcnl antecedent but 
In till tact that the “membei chiefly consideied thiiingh- 
onl the SOI (ton, Ihimgh neici expiessly u.imed, is the 
lislatoi This IS not the oulv instance In the etatute 
wheie the woid “such" c innot be lonstiucd by simple 
application of the iiilcs ot gi nnmai ( See the initial 
avoids of Sec 17 ) 

To conclude Itgal us igo icKpincs that the phiase “hens 
of such moiiihei must letci to the hens ot one who is 
deceised Memo csf haeies riisc/if/s The only deceased 
pel son consideied in the section is the lestaloi Evidence 
of the intent of Congicss ludicites that it is the testntoi’a 
hens th<il die being c oiisideiecl I am of the opinion that 
llio jihi ise “hems ol snch memhei should piopeily be 
constiued to mean “hens of the testatoi ” 

t PVBTinON AND SALE OF INHERITED ALLOTMENTS 


In 1035, the N itioii il Resouices Bo ud published a study en- 
titUal ‘liidiau Land Teiiuie, Bconoimc Status, .ind Population 
Tieiids” Its nithois had studied, among othois, the piohleras 
icsulliDg tiom the paitltlon and snle of Inheiited allotments 
Then conimcnls on this subject aie paillciilarly enlighteniiig 

In 1002 piossiuo foi legislation which would authoiize 
the sale of hciiship cillotments could no lougei be resisted 
Tlie passage ot the act ot Mav 27, 1802 (S2 Slat 246, 
276)" opened thosluicewaa foi a wholesale dissipation of 
lhi‘ ludmii lauded estate" A few yoais later (1006) it 
was toniplemented by anothei law which peimlttod the 
Secietiiv of the luteiioi to sell oiiginal allotments, as 
well 


-'Tht i(t lit lUOi wiis Intel miicltfliit to prnalde n moic' oidiilv 
metbod of ai>toiinmiaii heirs, yiincapnllT by the net of May 8, 
woe (84 Stat 182), nnfl the act of Tnne 26. 1010 (88 Btat M5. 
809) 


Ulbongh snch Bale was pioviilcil foi as c>uly oa 1002, no statutoiy 
piovision foi the deleimmatKin ot helis bj the Secietary of the Intenor 
wag made until 1010 (Ait of June 25, 1010, >6 Btat 805) As a result, 
piiicbigers of iHottid Indian laiide fiom heliB of the allottee prior to 
niO found ditBcult} In ohl lining loans upon sucdi piopeity because of 
ihe Loutintion of the loan eonipanics that theie had not been formal 
detei imnation of the hone of thp deuased allottees by a conct or otDolal 
clothed with authoiitj to miLe suih iliteimlnation and that in tho 
ibscnce of suUi pioiiiidingB the title waa defeotlie A letter from the 
bccietaii of the Inteilnr to the Chihman of tho Federal Homo Loon 
Bank Boaid, piisonts a rither fcihanstive lovlew of authority on the 
lahdlty of sole undlir the foiegoing statutoiy piovisiouB 


ot linila whose titloe a 
heirs of deceased " " 
of the Intenor t 


3 the enactment of the net of Juno S 


been a foimal detcmilnatlon o 


legal ei 

TPhe deoda under 

In accordance with legulationg pieBcrlbod 


the atieenco of such proceedings, the 
• ■■■’ defective We beUerve 

miaionceptiOD ot the 
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Upon thf (Icith of in dllottoe (lioit wen. foui possible 
luelbods ot disposing ot the estUo 

(1) The Seiietdiv of the liituiioi could issue lei pal 
ents to tho hens as i gioup oi othoiwwe lemove the 
rest) ictions 

(2) The estate could be physically paititioned among 


(1 Iho nit 

ilmtiit 

See 7, Act ot IbOi 

‘f-ed Iiicliaa to whom n 
jiitions upon alb nation 
HUS neen oi sn iii u is uiii loi lumis lUotiod to Inm iiiav bell 
ind lonipv the 1 inds inliiiited tiom suth diicilint tout in 
Lusi of minoi heirs tin a intmsis shall bi sold onlj bj a 
{.uaidlon dull ipunintiil liy lln pioiiii ™uil upon thi onlii 
of aiich toiiit iiuiIl upon pitilioii Iikil In Ihc i,uiudiflu but 
nil sill to coiiiijiiifLS sluU tot sutoml to tbe oppioval of the 
Secritiiv ol tbi Intmoi lud uliui to upptouil thall loiiviu 
a fun Hill to die ;jiOf/itini Ihi lami at if a final patcnl 
uiithout riituctioii upon tfii aliinatwii had iitn latucd to 
tho allottae • * • [It iliti supplied ] 


sfuitinns nRiunf.t nllLiut 


0 whom “I patent cun 

„ jn ban bitn issuid foi 

n allotment ol liud in severallj, under any law oi lienty oi 
who inaj hate m liitpiebt In any alluluicnt liv inlieiltinte 
man tell oi convey all oi iiiiu pat! of sictft allotmout or suift 
tnheiitea tnteieit m mth t«w? and oondtHunt and nniln 
iuoh lalea and levidaiiont at the hcactary of the Intciioi 
wtav pietnibe and thi pioierds derlvid iheicfroin shall toe 
UBud foi the hem Of of tin allottoi oi hen so disoosiim of tola 
land Ol intiiest undit thi supeivlalon ot the Commls 
awnci of ludim Attain, and any eanteyanee made hfti- 
uniUi and appioved top thi hnitturu of tin, Intntoi thall 
lotinev full title to Ihe land or iiitoiest ao laUl the lami 
"1 If fee tiinph pnlint had hen ittiitd to the allottee” 


[Italics supplied 1 


1 well 


_ I 418) ind that othii than tbe biuctny ot tbe In 
tenor tlun etiideil no irlbimal with Jmisdittion to inaki, aucli 
di teimiiialion Befon any tonsejinu could be inadi of the 
linds lit ditouitd allottics it wii ot iiimse essintlal that the 
toons tw first (lotuiiunid and the n ts of I'lOi and 1007 leison 
alily loustiuiil npiitai to lonfei upon thi Siuetaiy of the In 
terloi by nect&ainj impbcition, fhe aiithoiity to diUimlne the 
fata ol heirship Niitiiei act niakis piuyislon foi foinial nollci 
and toe Ulna foi Ihi dekiiiiinnlion of hiua bat lehulnllona 


..Jmg that whin a deed o. 
linds nas snbmlltecl to him 


.1 Inatniminl conveying nihentii 
" ■* Hhoiild toe aeiompania' 


' the following data lunceinlng the belie of the dec eased 


. . _ .11 moie icllabli iiieiiibits ot the tiilie set 

ting forth that the allottio to yrtoom he land was oil,dnallT 
alliittod Is dead gnliig as uenily as possibli the date of 
di ith Snell eeitiheili shall tlso show the name tad ages 
of the heirs, idnlls and mmoia, of such deceiBod allottee 
But the Depailment reseives the ri(.ht to leqmie If In ita 
judgment It shall be lonsideied iiecesaaiv, such tmtliei and 
a(1dinon<il evidence lelatiye lo heiibhlp ns may be ileoined 
pioppi If till persons who eiitlfy lo the aeatb of the 
nllotiep SIC fioni Iheli own knonledgo anible to certify 
IS to ysho nr the hens (with then names and ages) of such 
deei aacd illottee, nii addition yl cei title ito mule bj peisons of 
one of tho thiee clabsea hi icln bpec ihed, aboivlng who aie the 
heirs and ifiylng tlieii names and ages (adults ind minors) 
muat toe fnmlslied ' 

It has toeen the uniform pinctlce and policy of this Depirtment 
to regud the appiOyal toy ttoe fiieiefair of the Inteiloi of a 
deed hosed npnn proof of beliship fainislied m accordance with 
the ibnvt legulailons as having the elfect of Snally dPteimlniDg 
the bens and conyeying tho lull title, paiticulaily in \iew ol 
the legiBlittve declaiatlun In the aits xA 1002 and 1007 that 
such an approved deed shall convey full titla to the pnrcbasei 
the tamp as If a hnal fee slmpli palinl had bicB isaoed to the 
allotleo ol pmchasei While the aulhoiities art not In ontlie 
liamony, the better viow snppoits the depeitmentol position 


(he lieirg and wthei tiust oi fee pitente issued to them 
individually 

(3) The cstite could bo lotimed by tlie supeiiiitendtnt 
iiid leosed foi the btnchl ol the hens 

(4) The estate could be sold undei Goveiuinent supei 
•vision ind the piocecds distilbutod among the hells 

Pnilitioii of estates is a common pioceduie when the 
number ol hens is small hut smull tamilieo aie not the 
lulc among Indians, and the yeiy t.udy piocoss of piobato 
in tlie Oftce ot Iiidiui Aftnus causes long periods of time, 
often luiining inlo ypriis, Lo elaiise bcfoie tho heus aie 
delci mined In the mea ntinio, new heu g may have been 
boin, and the hens of Ihc oiiginal allottee may have died 

The leasing ol hciiship illotincntg u. a moie fiequent 
pioeediiie, with consequences lo be noted latoi But it 
is moie imiioitaiil lo note hcie that undei the act of l')02 
a single "conipoteiit" holi could demand tho s ile of the 
whole allotment Eveu though nn idministi alien may 
flown upon the sile of the hen ship lands, it ig nelnilly 
poweikss lo pieionl it II peipctuilly ficeg the dilemma 
of eithei peimittiiig the liud to he sold, oi evciting Its 
influence to let iin the Lmd in the owneisUip of tho hens 
lud to Iciase it So long ns the allotment is held intact, 
It IS suhiect to piogiessivc subtliMsion by the death ol 
hens iiicl tho lesiilting liagmcntalion ot the equities 

If the estate is put up ioi s.ile, Indians raiely hive 
the cash to buv it uid tlie lUotmoht almost mvaimblv 
passes to white owneisbip A sliong piessuie to sell 
comes fiom the Indian hciis themselves because of thou 
lack of e\pcuence with the white m/Ui’s propel ty system 
Contiaiy to the hoivclul idealism of the pioponcnts of the 
allotment system, tho Indians have not aequiicd the 
white man’s lespcct foi “land m sevuialty " Uniestrictod, 
individual ov^neiship, as contiasted with thou own com 
mnnal owneiship, tempts Indians lo look on lind is in 
asset to be disposed of foi cish to meet ovcivdnv wants 
lather than lo woik it foi nn mcomr “ 


living fills In attiln its nbject lietiuse then is no Insistence 
that lanil shall be ustsl to fiiriiisli a living with the adiUtioii of 
laboi Instead of being sold outright " 


The lOBult of this legislation w.is ivnetly whnt would 
be evpectod— i lapid dissiijalioii of capitil assets Fiom 
l‘J08, when the flisi ailes wcie made, to 10^1, sales ot 
heuship laud (otaled 1,126(161 icies most ol wliiili was 
sjjenl as income Despei at ely In need ol I he steady iiic ouio 
which tho application ot laboi to Ihcso lands wimld hive 
piOMdecI Indians weie uryeitheless iieimilled lo duesl 
(hemsehes ol the one asset which (hoy needed most to 
insmetheii ow n sniviv il (Pp 11-17 ) 


With the sloppngo ot tiuthii nllotinenl yiitiiillv is 
suied undei the Wheclei How aid Act,** ill Hu laud uow 
In the possossiou of oitginal allotlpps will p.iss into the 
lieu ship stage in the iu>\t geucialioii Siles of 1 iiid to 
olliei than Indian lubes oi conmi ations weie also put 
hibitcd*' It is, Hipiefoio, a definite rcitaiulv that (he 
nica of hcubhip lauds will stoidily me i east m (he immcdi 
life futuie, and inasmuch as the B heelei How aid Ail 
left untouched the piesont system of heuship, eviopi to 
lesliict inheiilance to mombeis ol a lube oi their dP 
s<«ndants (thus pievenling acquisition by whites), the 
pioblem of what to do with these lands becomes of pni ,y 
mount impoitance At piesent the heuship binds ue 12 


»'The Act of May 18, 1116 80 Stat 128, 127 25 R 3 C 878 
piovldes 


Ttoe remainder of tbe letter tbme quoted analyzes tbe cases suppoiUng 
(JJi own V Boaton Steele, et al , 21 Kana 672 (1880) , Bgan y UaDonald, 
IBB N TV 015 (1015) Bellcn y Hot can, 288 B%d 481 (D C E D 
Waili 1922) , Davldtoti r Jiaietaon, 92 OWa lOl, 218 Pac 878 (1021)) 
and opposing tbe foiegolng coniloslon (Even lases which deny bind 
Ing force to secretailal deteiminallon ot hetis under tbe arcnmstnnee* 
considered indicate that tecietoilal appioval conveys a pilma fide title 
good until someone else sho-ws a bettei title See night och v Savm, 179 
N If 12 (1920) , Ttipp 7 Sielei, 161 N W 887 (1017) , Horn v 
HeChnAlhStlvolnoe, 192 N W 868 (1028)) 


* * » It Hu hecietiiy of the Tntciloi slmll find that inv 
inlieiited tiuel nllutmenl oi Ulotments an capable of paitiUoa lo 
(he ndy outage ol the heirs he maj tnnse auch lands to he paiti 
tioned among them legardless of then compitency, patents m 

Von fn Sn lnn„o^ tO ftoP COmP ’tl nt IlCirB IC’ -„/l 4..«.V 


>i legnlabons reanidisg appileal 
ants, see 26 C V R 211?, ie{ 
F b 241 9-4841 12 


t pciiod set out in soul patent 


legardlng side of heuship li 
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peiccuL of all luOian lauds and 35 peicent of the allottod 
lauds 

• Spc 1 piohibits fmllier allotment, but by set Ifa the nboU net 
mo} be K Jilted by a ncsatlie vote of a majoritjr ol elluldc 
voters of i bind oi tube 
bee 4 

Theso hcushiy ti ids up poteutiall} one of the most 
iiuiHutaul of the Indian lesonices (P IB ) 

The piosoiit FedPi il policy and objoctiieg lelaling to Iiidnn 
laud bate lecently been slated in a Handbook of Indian Land 
Policy and IMaimil ol Pioceduies piepaied by Ihe Olllee oi Iiidiiu 
\fLaiia”" 

By ezchange of allotments foi assignments the pioblcm ol the 
sale aud paitition of iiibeiitcd lands is linding a solution ind 
the fedei il Indian 1 ind polii v is being eamwl loiwiid Hectiou 
5 of the Apt of June IS, 19^4,™ Ins piovidod foi the .icqiiisition 
of land by thp Spciclaiy ot the Intciioi foi tin Indian lube, 
tbiongb pnitbise, gilt, c\tbinge, oi assignment, oi thiough 
leliuuiiisUment ot bind by indmdnal Indiins It has been held 
th it the piniKiso of “piotidiut land foi Indi ins" is seived bv in 
e\chinge li lusictiou when by ill indnidnal Indian liousftis 
allotted bind to the tube in c\elinm,e foi an issigument ot 
occupancy lights in the same oi in auolhci tiael, since the lube 

'™Tho piimiij object of Indnu land policy is to save ind to pioiidi 
ten the Indiiii pioplo idiquatc lind in such i limiii and In atcoid 
uuic ivilb suib proper usage tbit they miy subsist on it pei m iiioiitly 
by theli own labor 

Indiin lind policy shiU hiio foi its puipose the oignm/alion mil 
iDiisolidnlion ol Indian lamb, into pjopei units imisidiiiug thi usi 
to lie mull ol Ihe lind the type ol laboi and lapilil lUKSlmiut to Ik 
ipplieil tluieoii, anti the teohiiidl tipacKies mil linbils ot eoopeiUion 
ot th< Indians conciined 

Indiiii lind policy dehmlely loots towiid tin substiluliou of Indian 
usi foi uon-Indiau use ol Indi in lands 

Implicit m 111 of thp ilioyi is the lospotisibilly ot alfoidlni, tin 
Iiidiins tbi ncerasiiy ciodit lud toehuieil ti lining to niiko possible tlu 
best economic uu, of then lands 

Indnn land tenme policy shall be soiidiinbly adiptid to luious 
solutions not only as to wholi tidies but also as to nitni il com 
munllles within any paihculu Uibc mil wlieip the tacts so mditile, 
to mdnidual cisos 

Indian land policy should tile uito lecounl ind should ecik to eon 
tiibuto to the solution of the lind poluy pioblems ol the Ooyeiumdit 
as a wholp 

In the protection and enlaifconient of in adequate laud base, du,, eon 
sldeiatlon must be ohen to the piosiivatlon of those Iiielian lultuial 
hounl and oponnmic lalnes and inslitutiotts yih'ch hlyp in the past 
sustained and lie now sustaining Ihiii iconomir and spiritiuU inicgiity 
and which may hold Impoitint possibilities foi the lutme 

Indian laud policy shall seek the most inpid possible i eduction of 
uneconomic and nouproductii o admlulsti itiie espenditures particularly 
In connection with the management of hell ship Imds 

In slew of the limited amount of funds ay liliblp foi the eiilorjrt 
mint of tho Indian land base, piPfeienec in the appbeillnu of thesp 
funds shall be given to those rtsen atioiis showing i leadincss to co 
opoiate in oidei To aecuie tho adiantiaes, and to those showini, a 
aitical shoitogo of iisouieps, and within these icscrvattoiiB, piotei 
cnee shill be giyen to those coiumunlUcs definitely Indian in chmctii 
In the pioctss of simplilying the ownoishlp pattern on liidlin 
leservations, tilbal funds IBA land icquislbon appiopnitions, or other 
ipplieible funds may he used (In default of othu and piefeiahlo nuthuds) 
for the consolidation of Indian owned lands wheneiei such use supplies 
in esbentiil element in impioying thi economy of the tube, and leduimg 
costs of admlnistiation 

Tho acquisition ol 1 ind for Indians shall be fox Indian use and upon 
adequate evidence that It will be used by Indians In all cisps where 
it 18 piacticablo, the acquisition should he coined out in TPsponst to the 
lequest of the Indians and upon evidence fuiuisbed by them of then 
determination to uso the land 

Funds accruing to tilbes fiom the post or piesent disposal of capifol 
assets shall be used to the hugest feasible extent foi tho meatinn of 
new prodnctiTe resouices (Handbook, lupra, Pt HI (1988), pp 1-8 ) 
i"48Btat 984, 26 U S C 466 


lliiougb this ti lusactiou miuiies i ilefiiiitc lutciest in the land 
iiyiM ami aboyc the ti lusteioi’s ictamed occup<incy light”* By 
iiMMiis 1)1 this ev(haiit,o iiiuyisiini thp lube may acquiie Indian 
illolmeiiN Ol hoiislui) 1 inds ami may ilcsiguato yauon^ paieels 
of tubal liml which aie not neoilctl toi my tubal eiiteipiise as 
ly iilable loi OMhange \Micic a tube has funds In its tubal 
tieisuiy Ol m the United St iti>s Tit> isiuy, it ni ij decide to use a 
IMiilion of sueli tmiils to biiv np lands liom Indians who have 
holdings in the uei iinclPi eonsulci ation Wheie the Imd is in 
heuship status, if the tube and ill the hi us aie unable to agiee 
imong themselvet. on the teims of puiehase, the Souetaiy of 
the Inteiioi may picseiilie the method ol sale and valuation 
Theie is no icnson why i tube may not puichisc allotted lands 
in lieii&hip statin, where sneh lands aio ofteicd foi sale by the 
Spcietaiy of tho Inteiioi The meehinies of sueh a tiunsietion 
lie set toilh m a memoiandnm ot Ihe Solicitoi of the Dexiail- 
meiit of the Iiitoiloi *" m the follow ing woids 

It will be noted that sec I ion 972 of United States 
Code, title 25, leqimos that upon completion of the pay 
ment of the pui chase puce a patent in feu shall issue to 
the puicliasoi Does this leimunient make impossible 
sales to individual Indians, to Indian tubes, or to the 
StMietaiy ot the Inteiioi in tiusL foi such tribes oi 
indmduaU’ 

So ill as duett sales to Itidi in tilbes aic couccined, 
theie is nothing to pi event the issuance of a pitent In 
toe to an Indian tube The issuance of patents to an 
Indian lube is pioiided loi by the loLlowing stitutos 
Act of Tanniiy li, 1893 (,18 M it 7()2), pioyiding loi 
liatents to Mission B iiids , tie ity with Cheiokecs, Decern 
bei 29, 1885 (7 Stat 478) gi uitmg laud to (Dheiokee 
Nation 

^Vftci issuiuce ol such patent, howevei, an organized 
tube might, undei section 5 of the act of June 18, 1934, 
sniieudoi leg.il title to ihe land, it it so chose, to the 
United Slates, letaming equitable owneiship of the land 
A tube not yyithin the piovisions of that act could not 
suiiendei such legal title 


Tho necessity foi issuance ot a fee patent which aiises 
when heuship land is sold by the Secretary of the Interior, 
does not aiiso wheie tho conveyance of land is made by all 
the intoiestod hens Such couyeyance, made on a re 
stuctod deed foim, conveys only (he some inteiest as is 
held by the hens 

5'he question of issumg fee patents to Indian purchasers 
of laud does not ailse on leseivationB subject to the act 
of Tune 18, 1034, since on such leseryatlons direct snles 
to individual Indians aie piohibited A lelated question, 
howeyer, aiises yyith lespect to sales of land to the United 
States in tiust for a tube or mdividunl Indian tindei the 
piovisions of section 6 of the said act, which anthoilaes 
the Sccietoiy of the Inteiior, 

“to acquiie tluongh puiehase, relmqnishment, gift, ev 
change, or assignment, any interest in lands, watei 
iiglits, 01 suiface lights to lands, yvlthln oi without 
existing resei vations, including trust oi otherwise 
icstiicted allotments, whether the allottee he llvmg 
01 deceased, foi the purpose of pioviding land foi 
Indians ” 

The statute m question speciflcally piovides, with 
iGspect to the tenme of lands so acqiiiied 

“Title to any lands oi lights acquired piiisuant to this 
act shall be token m the name of the United States 
in tiust foi the Indian tube oi individual Indian for 
which the land is acquired, and such lands or rights 
shah be exempt from Stale and local taxation ’’ 


i-'Memo Sol I D , ApiU 4, 1986 
wi Memo Bol I D , August 14, 1987 
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111 the of these pioMsioiis it m ly he asked whethoi 
the leejuucinciit ot sLetuiu 872 that a tie patent issued 
to the pnichisei ot lieiiship lands leinims in foiee, on 
leseivations subject to the act of June 18, 1984 It it 
is in foite then cithei the Secictiiy of the Inieiioi must 
issue a fee patent to the United Slates, m, if this is im 
possible, he must lefiaiii tioin icquiiiug hciiship land 
uudei the pioiieioiis of siLtioii 172 11 the lattei new 

It, taken one ot thr piniciiial obieits of section 6 of the 
net of June 18, 1014, would be deteated It the foimei 
view 19 tikon s legal absiiiditi is piestiiled In Ihe taco 
of this ailemiun it iiipeais to be a leasonable new that 
the lequiiemrnt of seition -172 that i patent in foe be 
issued to the puiehisei, is inapphcablt wheie the United 
Stales is itsell the puichasoi, .lud that in this case sec 
tion 5 of the act of June 18, 1084, supoisedes and amends 
the relevant piovisions of section 872 Tins mcw is in 
accoifl with the tamiliai lulo that s limiting statute does 
not luu igflinst the soveieign 

It ih mv opinion, theiefoie, that the Secietaiv of the 
Inleiioi on leseii itions subicct to the ul ot Jnni 18, 
1934 may acquiie hen ship laud on bchilf of indiMdual 
Indians oi Indian tubes, on the s.imo teinis as a piivato 
indnidnal might acqune ^iich lands nudei section 872, 
and that title to such 1 inds is to bo held bj the United 
States in tuist for the Indian ot Indian tube foi which 
the land is pui chased 

In accoidiuee with the foiegoing analysis yon nie 
advised that existing dopaitmental icgulations and uidets 
affecting the sale of heuship lands niav he amended to 
piovide foi the ioUowing hnnsactions, undoi existing 
law 

1 On all leseivdtions heiiship lands may be sold by 
the Sccietaiy oi the Iiiteuui to an Indian tube Such 
sale may be made with or without the lonsont of the 


inteiested hens It is nccessriiy that leisnnable com 
pensition be paid bv the tube foi the land thus sold 
Such icisonnWe compens'ilion may be bised upon the 
actual income piodiicing piospocts and iccoid ot the land, 
due consideintion bong given to the expenses of leasing 
fic lied by llhe) hoiisliip status insofni as these expenses 
would bo doductwl tiom the snin& paid to the Icssois 
Except foi the lequiiement that 10 percent of the pui 
chase puce be paid in advance, the teims of payment aie 
within the chscietnm of the Becietiiy of the Inleiioi 

2 On leserv'ations withm the act of Jnne 18, 1984, 
sales of heuship laud may be made to the United States 
in tiust foi the tube oi foi individual Indians With 
lospect to the teiras and m.innei of sale and the hisis of 
valuation the comments noted in the picocding paiagiaph 
ippeai equally applicable 

8 On leseivations not within the act ol June 18, 1884, 
heuship 1 mds uinv lie sold diiuctly lo individual Indians 
01 to an Indian cooiviatne oi tube II is within the dis 
ciction of the Sccietary ot the Inteiioi to make such 
silcs with 01 without thi consent ot the hens, without 
c,illiiig foi bids 01 nftci bids have been called foi Pat 
cuts in fee must issne to the puichasei upon final com- 
pletion ot pijmonts foi the bind, unless all the hens Join 
in making a convey nice of the tinst title If bids ue 
c died foi it would be piopoi to limit the biddei s eithei to 
Indians oi to Indnns of a paiticulni tube or to Indians 
inlc'icsted in the paiticulai estate oi to any nthei leason 
ably (khned class of Indians, piovlded that m any case 
a fail piicc, m the light oi all ciicnnist nices, is obtained 
foi the land that is sold With lespecl to the teims and 
mnnnei of sale, and the basis of valuitiou the coiruneuts 
noted in the fust pai igiaph of this siunmaij appeal 
equally apphcablc 
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SECTION 1. INTRODUCTION 


Fcdeial seiyices \vhicli the United States piovides foi Indians 
are fieqnontly Mewod a& a matter of ch.iilty The iiioueous 
notion IS widely pievilent that in theli lelationship with the 
Federal Ooieininetit the In<li<uis haie lieen the regnlai re 
cipients of unearned bounties In lenlity, federal seivices weie, 
in eoiliei yonis, laigely a mattci of self protection for the 
white man or paitial compensation to the Indnui for land 
cessions or other benehts received by the United States In 
recent years such services have been continued, partly as a 
result of the failure of the states to render ceitaln esscntiil 
public services to the Indians, because of then sxioclal relation 
to the Fedeiol Government 

In the treaty period* of oui Indian relaticms, m order to 
induce the Indian to cease active resistance to further encroach- 
ment upon his domain, it was thought wise to educate him m 
the white man’s cultuie The Indian’s white neighbors would 
inslmct him to seek paths of peace rather than the ways of 
war, to leplrce the tomahawk with a religion of love for his 
follow man To obviate responsibility for his support, or the 
alternative of slow starvation, they would instruct him m the 
ways of the farm, m the arts of the fireside, and in means of 
earning a liveliliood on his greatly reduced land* This ottered 
a inactlcal alternative to a pohey of warfare which, It has 
been estimated, cost the Federal Government m the neighbor- 
hood of one million doUais for each dead Indian 

Beseivatlons were located in the vicinities of army posts 
In the panic of an epidemic of smallpox, as a matter of pro 
tection to prevent the spread of this disease through the entire 
population, a statute* was enacted which provided fot vaccl- 

> Bee Chapter 8 

* 8 Am State Fapera (Indian Affairs, claes n, vol, 2) 181Q-8T, PP 
160-161 

’ Act of May 6, 1882, 4 Stat 814 


nation of Indians by aimy snigeons* This statute is illustia 
live of the way m which the ludi.in health service and othei 
fedoial seivices oiiginated 

In making tiesties with the Indian tubes, tbe United States 
geneiallv ofieied a mine oi less substantial quid pto qua foi 
land ceded by tbe Indian tubes in such treaties and for other 
promises contarned m such treaties that were advantageous to 
the United States ' This quid pi o quo might be, and geueially 
was, defined m terms of money, although In some cases the 
United States undeitook to furnish specified supplies oi seiv 
ices foi a designated period of years Tbe Indians had Utile 
use foi money The piactice theiefoie aiose of placing the 
money m trust in the United Slates Ticasuiy and expendmg 
ertbei the principal or the mteiest of such funds, in aecoidance 
with the wishes of the Indians, for food, clothing, livestock, farm 
implements, and the pay of blacksmiths, teachers, physicians, 
and other skilled emplojees To this day tribal funds are 
expended for these purposes * 

When treaty and tribal fnnds of a given tube came to an 
end, the Fedeial Government might have dlsehniged the teach 
eis, physicians, blacksmiths, and other employees maintained 
by it pursuant to treaty obligation, but many fnitois, some 
of them humanitarian, combined to prevent the abandonment 
of these services Instead, an incieasmg amount of what were 
called "giatnity appiopi rations," as distinct from treaty appro- 
priations and tribal fund appropriations, was devoted to the 
maintenance of these various fedeial services In the Indian 
country According to contemporary eiitrcs, and according to 
subsequent official mvestigatloas, these funds were in many 

< Approprlatioui toi this service have sinee been legularly enacted 
See Chapter 4 , soc 17 

•Bee Chaptei 8, nee 9C(8), 

•See Cbaptei 16, sec 26, 
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ca&es e\tiavagaatl7 and wnstcfullv rtisbiii sed IiiiKitinn iinn 
ects for examijle, iioqiionth woit* nmulied TMtUimt thu benidit 
of etpeit tcthniuil a(hiLO uid wme < (iiiscijueuth nni>ii>jHih 
constiucted and illad\i6ed’ 

Witli the indOiisp of (fiatnitA aiipiopi ill ions the pictme oj 
the Indian asachauts waiU e line to loom 1 iige in tin pnWu iit 
In 1876 Congiess pimided that Indians iPceiMiig supplies liom 
the EedciiU Goioiumont miglil be iHipiiied to piiloim nstliil 
labor as a Lundition piecedcnt* iiuiti iKUimng the fact (hil 
many Indians yeie no moie "tliaiiti aaids" thin neie holdiis 
of fedeial bonds oi olliei legal obligation of the Fuinil 
Goyeinment 

In an eftoit to lemove federal soiiicob to Indians fiom a 
gratnilp basis, Oongiess has tiequently pimided Umt \aiioiis 
expendxtuies mode fox the benefit, oi supposed bom fit, ot In 
dians should be “loinihuibable," tint is to sax, icpiul to the 
United States Trcasuiy out ol the futuie intome ot the tubes 
concerned Even wheie Orngiess ims not so pioxidid, the iiili 
has been deyeloiied In many juiisdii tional nets ind (oinl uses 
that appiopilntions which utie supposed to be Kuluities wiun 
made aie to be leimbuiscd out ot judgnientb tindeiod in tiioi 
of an Indian tnbe ' 

Moie lecently the etfoil to lemox e tedeinl Iiidi in si i \ u es tiom 
a charitable basin has lakeii the toiiii of legist it mii authou/ iig 
the Secietaiy of the Iiiteiioi to assosi fees foi x iiious act, and 
seryices benefiting Indians"* 


*See Heinngfl, Sen Bubcom of Comm on Ind Alt 71st lone 
2d 8SSS , Sarrey of CondUloiis of the Indliinn in tlie bnited fxtatce 
pt 6, Engle Bapoit, lanuaty 21, 1930, p 2285 
S^ct ot hilaieb 8, 1876 18 Stat i20, 449, 20 U f, C 187 
^Otage Triie of Iniiam x Unilii Stales 00 C Ch bl (1028) ipp 
dlam 279 U S 811, es C Cls 788 Ohootau) tlatioo y United Slates 
81 C CIS 1 (1986), cert flen 206 D S 041, Act ot Tunc 7, 1024 IS 
Stnt 687 (CSioctam end Cbickueaw) ^oit ScHhold Indians v Viiiiid 
States, 71 C Cls 308 (1080) , Act nl Eebinaiy 1 1 l')20 4.1 Stnt lOf 
"Soctlan I ot the Act ol May 9 10S8 02 Slat 291 112, IIS s- 
amended b} the Act ot Mai 10, 1939 63 Stilt 708, 27 U b C Vil 
provides 


e collected from indixlflnal IniUnne foi muipps perfcirmdl toi 
<.hpiii, and any lees so iollectod xliall be coxeiid into tlw Tices 
xuy of the United States 


Of Act Of Tanxiary 24, 1923, 42 »ni 1174 1186, 2B U S C 177 ic 
lating to piobate tees, and Act ot Felntuiiy 14 is20 41 SUI lOS 416 
amended Uarch 1, lOdS, 47 Stat 1417, 29 U S C 4U, lehtlng lo va 
rioDs managmnent lees for Indian foreetiy work 


In lecent ycais, and particularly since 1024, xvhen citlBen 
ship xias granted to ill Induns not alieady citi/en3,“ the states 
hate ashumed a laigei lolc in supply uig (he Indians with essen 
tial pubhc sei vices In 1020" the Secietaiy of the Intenoi was 
aiiLhoiized to peimit state agimts lo miko insiKstionh of health 
snil educational conditions on (ho loseixations and to enforce 
sanitation ind quaiiintinc legulations oi to enfoiro compulsory 
school a( tendance of Iiuhan pupils, as piovidcd by the law of 
the state, and smee 1834"' the Socrclniy h is been authoiized to 
entui into foiiti acts with si ite oi othci bodies ioi edui alion, rued 
icat atl'cntinn, igiicultuial .issistaueo, md sociil welfaie, in 
(ludmg relief ol distiess, of Indians, md to 'inihoiize the state 
to utilize existing fedeial whool buildings, hospitals, and other 
facihties 

Some states haxe taken kindly to then added lesponsibiUty , 
otheis have contmned to disciiminate against the Indian, as, 
foi instance, those states xvhich deny tho Indian seixiees avail- 
able undez the Social Secuiity Act "‘ 

The jeai 1034 inaiked a momentous change m Indian policy 
The then piexalent economic conditions biought on by fhe de- 
piession cmphibiziHl the ilespoiate plight of the Indian The 
Wlieelei nowaid Act" n is passed A piogram was launched, 
with the assistance of fidtial and tribal funds, to oiganize and 
iiicoipoiate Indian (iibos, to launch tiib<il euteipiisos, to en 
ible tubes and lulnil inembcis to become sell sufficient by then 
own eftoits in lines of ondeaxoi congenial to uitive tasles and 
t dents, and to make possible (he tiauslei to tho oigaiiired tubes 
of responsibility toi sei vices hitheito peifuimed by the Pedeial 
Government 

This piogram is still too close to its inception to wan ant es 
tunation ol its success It may be said, huxvcvei, that the pie 
x'Ailiiig tendency today is to turn uvei to flie oiganized tubes, 
or to tbe states, xvbcie such tubes and states ore willing to ac 
cept sueh burdens, an mcieising measuio of i espousibUity for 
Ihe peiformance of services which haxe histoiically boon ren 
dered to tho Indians by the Fedeial Qovoinment** 


“ Boc Chapter 8, ecc 2 

’'Act ol Febmaiy 16, 1829, 46 Btat 1186, 26 U B C 231 Bee Chop 
let 0 aec 2 

W Act of APill 16 1934 48 StU 666, amended Jtmo 4, 1686, 48 Btat 
1408, 26 U 8 C 462, 164 

<«Acl Of August 14, 1096, 49 Btat 620 See eec 6, tnfra, and aee 
Chapter 8, sec 6 

»Act ot June 18, 1884 48 Btat 984, 26 U B C 461 el sea Beo 
Chapter 4 sec 16 
“ Bee Chapter 2, etc 8C 


SECTION 2. EDUCATION 


A DEVELOPMENT OF FEDERAL POLICY 


‘^Father," requested Ooinplantei, speaking foi the Seneeas in 
1702, “yon give us leave to speak oux minds concciiung tho 
tilling of the griound We nst yon to teach us to plough and 
to grind com , * * * that yon will send smiths among us, 
and, above all, that you will tench oui childien to lead .md' 
write, and oni women lo spin and to weave”"' With eqiul 


u? American Btate Fapots (Indian Afialrs, class 11 xol 1) (1788-. 
1816) p 144 

That euch was not always the attitude of on Indians is cleai in an 
excerpt bom Benjamin FrankUne “Bemarks Coucemlng the Saxng^ of 
North America ” In 1744, after the Tieatv ol Inucasttr m Ptnn'yl 
vauia between the goveimnent ol Vliguua and the Six. Nations U p VIi ' 
glnla Commismonets offered to the chiefs to educalp six of tber sons 
at a college ra Wllhamabuig, Va They received thla leply 

COll^w'of^*’-~°”''^™“^“ WMP loverly brought jpi^ it the 


xiaimtb Geoige Washington replied, through the Seeretaiy of 
War, that the Senecas might be snie of hia willingness and 
desiie to impart to them "the blessings of husbandry, and the 
aits” and that a number of their children would be received 
lo be educated either at the tune ot the treaty, oi at such a 
lime and place as they might agree upon "* 

In such a fakhion did the Piesident of the Umted Slates 
and a chief of an Indian tube fuel Oibcuss the possibility ot 
goyeiiunental aBbistance ui bringing to the led man the advan 


to boar either cold oi 

take a deer Ol kill au lupiux , XPUKO oui i uiguage iinpoi u triy , 
woie theieloiB neltbei til: foi liunteis waiiiors, oi counsellois , 
they wore totally good foi nothing We aie hoinvci not the less 
obliged by your kind offoi , though xve dpclmt aci cptini: it And to 
shoxv nui giPuttul sensi of it If tUu OenUouiin of ViiKiiiia Will 
send us a rloaen of then sons, we will take great care of their 
Ptecation Instinta them in all we knoxv, md make men ot thorn 
(Benjamm FroBkHn, Two Tiacta etc (2d cd , X794), pp 28-29 ) 
“IWIjP 166 
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tagos of ,i Bniopean civilizihon ’* Altlinngh tlili pailicnlai 
niiangouieul wis destined not to mateiialize, the mtric&l it 
moused qiinktiied, lud on Decembci 2, 1794, cdncatiounl pio 
■visions wpie indiidcd In a tieaty negotiated, ■with the Oneida, 
Tns< noil, tnd SloLkbiidgo ludiaiib" This was followed in 
IfiOd by a tiraly with the Kaskaskii Indians nhich pioiided 
an annual coutiibutiun foi 7 yens £oi a Roman Citholic piiest 
who, among othei things, was to maliuct in hteintnie'' Thus 
began the piactiee, which peisistod up to the end of treaty 
making In 1871, of including educational inoiisions m treaties'' 
The piOTisions coieied technical education in agiicultuio and 
the mechanical aits, ’ auppoit of leseintion schools, * boaidiug 


“Foi additiondJ eiumpks see Biiieiu of Hducation, Sptclal Heport on 
Indiin IdJucatlon ind Cl^vilization (1888), Sen Bv Dot No OB, 48th 
Cong, 2d ecBS pp lol-lOT The innuil lejioitb of the, Conmilssloneis 
oC Indian Affnia thiow considei ibK light on the de^vdopiutnt of Ihe 
federal odncatlonal policits regaiding the Indians Set Chaptei 2 sec 2 

“7 Stal 47, 48 These piovlslons allowed foi the einplovment of one 
01 two peisone foi B yens to tnetinct In the aitb ot th« miUei and 

‘ Tieaty of Auenst 18, 1808 7 Stat 78, 711 

"The educational pioTl^ilona of the vaiious tieaties iiit anilvAd ind 
gnmmarlzed in the following govunmeut docunicnte Indusltial Tram 
Ing Schools foi Indian loulhs n Bept No 20 461h Cong, 1st sees 
(1870) Indnstiial Training Schools toi Indiana, n Bept No 702 4(ith 
Cong , 2d suss (1880) , Treat] items, Indian Appiopriation Bill H Doc 
No 1030 aOd Cong , 2d «em (1D14) 

■''Tiealy of Auguat 18 1804, ■with Dilawaie Tube, 7 6tit 81, Tiealv 
of August 29 1821 with Ottawa Chippew x and rottawnlamio 7 Stat 
218,Ticaly ofFebman 12 1821 with Cieok Notion 7 Stat 217 Tiealv 
of hebiuaiy 8, 1881 with the Menomonee Indians, 7 Slat 842, lieaty 
of Septinihei 21, 1888 with the Otois and MisseuiUs 7 Stat 429 
Tieaty of Maieb 28,781(1 with the Ottawa and Chippcwx 7 Stat 491, 
Treaty of beptimbei 17, 1880 with Ihe Sacks iiidFoxcu etc 7 Wat 511, 
Tioity ol Octobei 10 IHdO, with the Otoxs, etc 7 Stit 624, Tieity of 
Jinuary 4, 1840, with tlu Cietks and Sominoles, 9 Stat 821 822, Tiealy 
ot Octobei 11 1840, wilh the ■Wiiinibago Indians 0 Sint 878, Treaty 
of 4ugaat 2 1847, with the Chippewas 9 Stat <104, Tieaty of Octobei 
18 1848 with the Menomonee Tillie 0 Stat 902 Tieaty of July 28 
18B1, with the Slous., 10 Stat 910, Treaty of Augasl 0 1851, with the 
Sioux Indians, 10 Stat 904 Trent] of May 12, 180 1, with the Menomonee 

10 Slat 1004, Tieatv of Diwmber 2(j, 1864 with Ihe Nisxpmlly, etc, 
Indiana 10 SUt f182 Tieity ot Octobei 17, 1806 with the Blockfoot 
Indlins 11 Slat 867 Tieaty ol Septemlxi 21, 1867 -with thf Fi^wncea 

11 Stal 729, Tiealv ot fnuuaiv 22 1860 with the Dwramish, etc 12 
Stat 927, Twaty of T mu try 20, 1810, with the S Klollaina 12 Stat 
988, Treaty ot Tinnniy 11 1800 with the Makah Tiitie 12 Stat 989 
Tieaty ot Tulv 1, 1860 with the Qm nai ell etc , Indiina, 12 Stat 971 
Treaty of July 10, 1808, with the Flathead elc Tudiaas 12 Slat 976 
Treaty of Decembei 21 1850 with thx Molela, 12 Stal 981, Treity ol 
October 18, 1804, with Ihe Chippewa Indiina 14 Stat 067, Tieaty ot 
June 14 1800 with the Cieek Nition, 14 Stat 786 , Treaty of Pieliruary 
18, 1807, ■with Iho Sac and Fox Indians, 16 Stat 496 Treaty of Febiu 
aiy 19, 1807 with the Slhsiton etc , Sioux 16 Stat 006 

"Trenfy ot Mnv 0, 1828 with the Cherokee Nation, 7 Stat 811. 
Tronly of New Echota Decemher 29, 1886, vrtth the Cherokee, 7 Stat 
47S (provides tor common schools and "* * • a hterory mstitnUon 
ot a highei ordei * • *") , lieitv of Tune I and 17, ISlo with llie| 
Pottowantomie Nation 9 Stat 868 Tieaty of September dO 1864, wnth^ 
the Chippevra Indmni., 10 Stat 1109 , Tiealy of Novemhei 18, 1864, with 
the Chaslas ete , Indlins, 10 Wat 1122, Tieaty of Apul 19, 1SD8 With 
the yanrton Sioux, 11 Stat 748 , Treaty of June 9, 1866, with the ■Wnlla- 
Wallas, etc , Tribes, 12 Slat 945 , Treaty of June 11, 1886, with the Nw 
Porces 12 Slat 967 , Treaty of Mart* 12 1868, with the Poncas, 12 Stat 
997 , Treaty of Octobei 14, 1806, with the Lower Brule Sioux 14 Stat 
690, Triaty of Febiuaiy 23, 1887, ■with the Senecas etc, 15 Stat Bl8 
Tieaty of October 21, 1867, vrtth the Kiowa and Comanche Indians, IB 
Stat 681 , Treaty of October 21, 1867, with the Kiowa, Comanche, nndJ 
Vpache Indians, 16 Stat 689, Treaty of October 28, 1867, -with the 
Cheyenne and Aiapuhoe Indians, 16 Stat 698 , Tieaty of Match 2 1808, 
with the Dte Indians 16 Stat 610 , Treaty of April 29 et MS , 1868, with, 
the Sioux Nation, 16 Stat 686 ! Treaty of May 7, 1808, with the Crow 
Indians, 16 Stat 049 . Tieaty of May 10, 1808, -with the Noithcin Chey 
enne and Northern Arapahoe Indians, 16 Stat 656, Tieaty of June 1, 
1868, with the Navajo Tribe, 16 Stat 667 , Treaty of Jnly 8, 1868, yrtfli 
the Bastern Band Shoshones and Bannock Tribe of Indians, 16 Stat 678 


schools, Ol schools and (catheis generally,’” aud contnbutioiis 
toi ednc.ltioiill puiposcs 

On Alaicl] 30, 161)2, Coiigitss in ide piovision toi (he eipendi- 
tiiie of d sum lit mono iio( to lieeod tl'i.OOO iiei annum to 
piouioti cmllAidon imoiig tlu .ibniigincs “ Foi Aiiothci decade 
this dcliou stood as the sole indication tint Oongiess had leeog- 
ni/od iispoiisibilitv tin Indi.in eilULaliuii , (tun, in his lust meis- 
sage to Congicss, Piesideiit Monioo eaUod lot ailditiou il ofloits 
to pieseive, impiove, and civilize the oiigmal mil ibitaiits “ This 
. lecommeiiclation was ailed uiiou 2 jciis latei when Cougiess 
enacted a piovision ■whicli still stands as the oigauic legil basis 
foi mobt of the educational woik of the Iiuhau Siiviie As 
embodied m the United Slates Code, llie liw dei laics 

* • * The Piesident may, in eveiy ease wheic be shall 
judge impiovemcnt m the habits and conditions of such 


An unusual educational proviMon appears In the Tiealy of May 0 
1828, with the Cheiokee Nabon, Bupta Art B reads in pait 


• • • It is fuither ogiced by the United States to pay two 
thonsand doUais annually, to the (liotnkees lor ten yens to 
be expended undoi the direcbon of the Pnsldent of the United 
btatis m the ednenbon of tholr childien in thou own country 
in lelteis and the meehnuiek aits ilso one thousand dollais 
towaids the puichase of a Prinlln* ITiss ind Types to aid 
the Chiiokees In the piogiess ol eihiratian, and to oeiii (it imd 


•Tieat] ot Novemhei 16 1827, with thi Crcik Nilion 7 Sfst 107, 
Treaty ot Septemlier 16, 1882 with the 'Winnebago Nabon, 7 Stat 870 
Tieaty of Ml] 24 1884 with thi Chickasaw Indians T btat 45(1, Tieaty 
of Jum 9 1808 with th» Nez Perce Tube, 14 btat 647 Treaty of March 
19 18(i7 with the Chippowa of Mississippi 16 Btat 719 

•iThialv of Octobei IS 1820 with the Choctaw Nation, 7 Stat 210, 
liiaty of June 8 1821 with thi Kansas Nation 7 btat 211, Tkcaty of 
August 6, 1820, with the Chippew i Tube, 7 btat 200 , Tiealy ot Oeloboi 
21, 18-17, with the Sec and box Indians, 7 Stat 543 Tieaty of March 
17 1842 with the -Wyandott Nation, 11 Stal 681, Tieaty ol Maj 16 
1840 -with the Comanche, etc , Indi ms, 9 Btat 844 , Oheaty ot June R, 
1854, with the Miami Indians, 10 blit 1003, Tieaty of Novemhei 16, 
1864 with the Bogue Eivi is, 10 btat 1119 , Tieity of Noyembei 89, 1854, 
with the UiupQna, etc, Indiana 10 Slat 1125, Tiiaty of July 81, 1855, 
wllh the Otluwas ind Chippewas, 11 Stat 021, Tieaty of Febtnaiy 6, 
1806, with the blockbililge and Muiisee Tubes, 11 Stat 608, Oheaty of 
Tunc 0, 1855, -with the lokama Indians, 12 Stit 951, Otreaty ol June 
26, 1866, with the Oregon Indians, 12 Stat 008 , Treaty ol June 10, 1868 
with Bioux Bonds 12 Blit 1081, Tieaty ot July 16, 1850, with the 
Chippewa Bands, 12 Btat 1105, Tieity of Februaiy 18 1861, yrith the 
tiipxhnes and Chivenne Indiins 12 Btat llOi Tieily of Maich (i, 
1861, with the Sacs, Foxes and lowas 12 Stit 1171, Tieitj of June 
24 1862, with the Ottawa Indians, 12 Btat 1287 , Treaty of May 7 1864 
wHU the Chippewas li Btat 608 Tieaty of August 12 1866 with the 
bnnke Indmns, 14 btat 688 , Tieaty of Much 21, 1866 irtfh the Seminole 
Indians, 14 Stat 751 Tieity nl Vpiil 28, 1860 vrtth the Choctaw ind 
Chleknsiw Nation, 11 htit 7li9 , Tieaty ot August 18, 1868, with the Nc/ 
Perce Tribe, 15 Stat 093 

"Treaty of Oclobei 16, 1820, with the FotawaUunie Tribe, 7 Stat 
296, Tieatv of Swtember 20, 1828, -with the Potowatanuo Indians 7 
btat 817 Treaty of Inly 16, 1830 -with the Sacs and Foxes, etc 7 Stat 
828 , Tiealv of Scptcmbei 27, 18 10, with thi ChocU-w Nation 7 St it 883 , 
Tieaty of Maich 24, 1882 with the Cieek Tilbe, 7 Btat 806 , Treat} ot 
Fcbmary 14, 1888 with the Cieek Nabon, 7 Stit 417 , Treaty of Januai} 
14, 1846 with the Kansas Indians, 0 Stat 842 , Oheaty of April 1, 1860, 

with tbo Wyandot Tribe, 0 btat 987 , (Treaty of March 16 1864, with 

the Ottoo ind Missouna Indians, 10 btat 1088 , Tieity of May 0, 1864 
with the Dclawaie Tube 10 Btat 1048 , Treaty of Miy 10 1864, with the 
bhawnees, 10 Btat lOBu Tioilj ol Miv 17, 1861, with the lowny 
Trite, 10 Slut 1009, Tieaty of May 80, 1854, with the KaskasWa etc, 
Indlaob 10 Stil 1062 , Tieat} ol I luuoiy 22, 1855 with the 'Willamotte 
Binds, 10 btat 1148 , Til uy of Febiu iry 22, 18C5 , -with tho ChipgiBwa 
Indians of Mississippi 10 btat IKil Treaty ol lune 22, 1PB6, with the 
Choetaw and Chickasaw Indians 11 Stat 611 , Treaty of August 2 1866, 
Wllh tho Chippewa Indlins ot Sagmivv 11 btxt Oil, Tii ilv of \ngust 
7 1866 With the Cioeks and Semluoles, 11 St it 699 , Treaty ot Tune 28, 
1802 -WLlb tho Klckopoo Tube, 18 Btal 028, Treaty of October 2, 180B, 
wilh the Chippewa Indians (Bed Lake and Pembina Bands), 18 Stat 
607 , Treaty of Septembei 20, 1865, wilh Iho Osage Indians, 14 btal 087 

"Act of Maicb 80, 1802, 2 Stat 139, 143 

• XSXI Annals of Congress, 16th Cong, lat sess (1817-18), p 12 
of Msyeb 8, 1819, 8 But 616, B 8 | 2071, 26 TT, 8 C 271 


240 


FEDERAL SERVICB8 POE INDIANS 


Indians piacticable, .iiicl lb it tbi me ins of iiistinctioii t in 
be intiodiiced viilh llieii own umsoiit, uiniloi laiiablt pci 
sons of good moi.il cb ii leki fo lustiiut tbiin in tlic modi' 
of agiicnltuie snitid to tliiii sii nation , iiul foi (eaiLiug 
tbeii ebildipn in i lading wiiliiit, ind uilbniotic, mil 
peifoiimng siith odiei duties is in i\ bi eiijoiiiid acundiiig 
to such instniclions and lules as llie Piisidint mav gwe 
aud piostube foi tbi legulition ol llieii loiidmt in the 
disdinige ol Iboii diitns lepoil of tlio piotcedings 
adoptiU in Ibe exeiiition of this piovisnm sb.ill lx? in 
niidlly bud before Coiifeii ss 

This statute caiiii'd Milb it a peiimmiiit annual aiipiopnilion 
of $10,000 "foi thu pnipost ot inoMdiiiR asainst the tiulliei 
decline and fliml oxlimtioii of Ibo Indian tubes idjoining the 
fiontiei settlements of tbo United Rtatis, and foi intiodiicing 
among them the h ibits aud mts ot fiuli/ition ’ “ 

The expeiidltiue of this tiind oicisiomd no liUlc difliniltv 
The Pieaident, an\ious to npplv it in the most clleitive mannet 
possible, addiessed i iiiiulai letlei to tliosi somties and nidi 
viduals — iisUciU> mihsionmi oig ini/atioiis — that hid tnin pioni 
inent ui the elloiL to civili/u the Indians, offeiing the eoopeiatioii 
of the Oo\cinment m then lailoiis tiitiipuses * boon the 
$10,000 was apportioned <imong them ,ind latei, as ticit\ Innds 
became available foi this puiiMse, these, too, gtneinlh iien dis 
bursed to such establislimeiits “ 

A Bignifcant development in the liistoiv ot Iiidi iii idiuiiUou 
was the establishment In a miinliei of Indian tubes of IImii own 
schools As eaily as ISOS, the Chixtaw chieftains nuintaliied n 
Bcliool with annuity funds ’* In IS-II ,md 1841.', betoie i iinnibei 
of states had provided foi publii silioola, the Clicioket' ind 
Obot taw nations bad put into oiiei it ion a tomnion si bool 
system •• 

In 186B, tbe Oomimssionei of Indian Affairs, Geoige W M.iiiv 
penny, noted that total evpeudituics foi eduintlon among tbe 
Indian tubes duimg the lOyeai peiiod ending Januaiy 1, IS", I, 
exceeded $2,150,000 Appaieiitlv onh a small poition ol Ibis 
sum wa<t contributed diioctlv by tbo Ooieiiimeut, foi the Com 
missioner'g report shows tbal while $102,10714 bad been ftu 
wished by the tJmted Slates, $S24,1Q()(»1 bad been added liom 
Indian treaty funds, ovei $400,000 had Iieen iiaid out bi Indian 
nations themselves, aud $830,000 bad come fiom pin ate 
benevolence” 

Aftei the Olvil Wai a moie libeml policy toi paitiupation ot 
the Qoveinment in the education of the Indians was pursued In 
1870, $100,000 was set aside foi ibiS pniixise,'" ind m succeeding 
years the sums allocated weie sufflciently hbeial to permit a 
definite expansion of activities 
By 1878, seveial nomeseivation boarding schools bad been 
opened Indian 3iontbs fiom all parts of the conntiv attended 
the United States Indian Tiainmg and Industual School at Oai- 
Iisle, Pennsylvania Othei si bools weie locited at Oliemnwi, 
Oiegon, Lawiente, Kansas (Haskell Institute), Geiioi, Ne- 
biaska , and CbUocco, Indian TeiiiLoiy ” 


lAct of March S, 1810 S Stat tl6 The lepeal of this peiinaueiit 
appropriation was contompl itod eoveral times and flnallT icconipUsheU 
In the Act of Bhbruiry 14, 1S77, c 198 17 Stnt 487, 401 Thlq appro 
pilatlon became known ns the "dvlliiation fund ’’ Blanch BMucationil 
Service for Indiane, Staff Study No 18, piepiicd foi tho Adviviiiy Com 
mlttee on Education (1980), p 82 

» 8 Am State Fapera (Indian Affairs, class II, vol 2) 181G-27, pp 200, 
201 

"Blaucb, op cU, p S3 

»i Treaty of October 18, 1820, with the Choctaw Nation, Arts T and 8, 
7 Stat 210 

Blanch, op oU, p 88 

- Report at the Bemetaiy of the Interloi, Sen Br Doc No 1, pt 1, 84th 
Cong, 1st sess (18C61, p 661 

" Act of July 16, 1870, 16 Stat 886, 660 

■Blaneb, op olt, p 84 


By the Act of July $1, 1S82,'* it was provided that abandoned 
military poets might be turned over to the Interior Department 
for the purpose of conducting theiem Indian schools 
Goveinment pniticipation inci eased when, lu 1890, the Indian 
Service 

« e * began to use public schools for the mstiuction 
of Indian chlldien Individual Indiins had attended 
public sGiools befoie, but undei the pohey adopted m 
1890 the Office of Indian Affmis leimbm std public schools 
foi the netual inciiasc m cost mcuiied by mstiucting the 
Indian childicn The pi letice was m accoidanco with 
the iilliiuatc plan of the Ofiice of tmuing ovei the Indian 
day schools to the States ns soon as white settleis and 
tnxpnyois wcio picsent in snflicient numbeis to justify the 
estabhshment ot local sv stems of schools However, the 
use ot public schools foi educating ludiiu childten did 
not become a common piacUce until aftci 1000, when It 
developed npidlv” 

The recent coin so of fedeinl activity with lespect to Indian 
I'tUitalion is chaitid in the following exceipt tiom a lecent 
study piepaied undei the auspices ot the Piesidunt’s Advisory 
Pommittoo on Eldmition 

The iieziod since 1900 is maiked by a number of 
changes In 1006 the schools— seveial bundled day 
schools and a numbei of boaidmg schools — of the Five 
Omlived Tubes in Oklahoma, pioviouslv opeiatod bv the 
tubal govuiimcnts, weu placed in chaige of the Office of 
Indian Affans At fust they weie opeiatod undei con 
tract but latei by (he Office of Indian Alfaus * * * 
A unifoim oouise of study foi the Indian schools — now 
baldly to be legaided as a piogiessive step— was pio 
vidod in 1018 In indei to inciense tbe cfflciencv of the 
(eachcis, piovision was made m 1912 foi educational leave 
not to exceed 16 days a veai to attend toacheis’ lustitiites 
01 tiaimng schools, and m 1922 this leave was mci eased to 
80 days A piovision m 1928 peiuuttod 60 days of edu- 
cational leave m any 2 yeai peiiod 

Some of the changes which occuiied aio icflcctcd m 
the data on eniollment of Indiins in schools * • • 
Fiom 1900 to 1926 the eniollment inci cased fiom 26,461 
to 69,882 or 164 peicent • • * « 

Since then, a nuinbci of othei changes have taken place, 
laigelv in lespouse to cilticism voiced by the Ropoit of the 
Institute foi Qoveinment Reseaich, In 1928-*- and the Report 
of the National Advisoiy C’omiaitlee on Education In 1931" 
These changes no snmmaiiaed in additional passages fiom the 
1039 Advisoiy Committee study 

* • • A mateiial change has occuiied m the point of 
view of the education of Indians, and a piogiam is being 
developed which seeks to lelate instiuction to the needs 
and inteiests ot childien as well os to develop initiative 
and independence Much of the deadening loutiuization 
has been eliminated Iiirieased emphasis has been placed 
on community day schools, theie has been a notable de 
Cl ease In the enioUmcnts of Goveinment boaidmg schools, 
and the piogiaras of the boaidmg schools have been 
Improved to seive piimaiily the need foi secondaiy educa- 
tion Vocational education adapted to the needs of Indian 
chlldien has received some attention Piovision has been 
made foi the highei and technical education of Indian 
youth Child laboi in the schools has been i educed, 
although theie is still too much of it in the elementary 
boarding schools Impiovemeut has been made in the 
educatiouiil personnel tbiuugh highei lequiiements and 
incieasos in salaiies Congiees has also made laiger 


"22 Stat 181 

i»Blauch, op mt, pp 94 86 
« Blaocb, op ott , DP 87, 88 

oUeiiam, The Pioblem ot Indian Admtnistiation (1028), e IX 
"Fedeial RaJattom to Bducation (1981) The National AdviaoiT 
ComniUtee on Edncadon was orgauired m 1029 by the Secretary of the 
Interior aoting for tbe Fietident 
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appiopiinlioiis 1o piOMdo loi Inigot oxpeudituics iici 
child m flip schooK Edm itiouil iiiiin igcmpiif li is been 
somowhit docpiitnli/cd inoie loiifiol beiiig gnm t(i the 
legional and local snpeiinlendouts " 

Anothei innoiation is the \.cl ol Vpiil 1C, 1034,' comiuoiih 
known os the Johnson O M illoy Act pioiidiiiK toi t( dpi.il st ifc 
coopeiatlon Undci the tciiiis ot this legisl ition, nioiieis appio 
piiatcd bj Congiess foi Iiidinu cdiip.ition may be tnnied o\Pi 
to "any State oi Tomtoiy, oi political subdnisioii tlipicot’ or 
to "any State uniieisity, college, oi school” oi ",inv appiopiiate 
State 01 piliato coipoiation, igeuci, oi institution’ uiidoi a 
contiact by uhub the leciplent oI ledoial funds undPitikM to 
pioiide educational taeilities in accoid with stand iids estib 
lished by the Secietaij of the Iiiteiioi to i specifitd nnuibci 0 i 
Indian students So tai eontiaets in iicoidiucp with this id 
have been made with Aii/oiia, Califoiiiw, Miiimsol i, and 
Washington 

In lino with the toiegoing teudeiirv towaids docculializntiuii 
of fedeial educational ictiiitus it should be noted that in i 
long senes of special statutes (’ongiess bas nppiopiicilid moiiet 
diiectly to laiious counties lud school distiicts lea the mam 
tonance of pubiK schools ittciided by Inditiis “ Gtiiciilh bwh 
statutes conldin some such pionsion as the following 

* * * That then is htiehy lulhoiiacd to he npxno 

piiated, out of any moneys * * • foi the pm pose ol 
coopeialmg with school distiirt * c * in the impioie 
ment and estonsioii ot pnlilu school buildings Piuvidid 
That the schools ► ' < sli ill he u iilahle to both In 

dian Olid white cliildieu witlioiit disci immation, except 
that luitiiin may be pud loi Indiin childicii ittendnig 
in the disci elioii of the Secictny of the Iiiteiioi < • < ' 
Finm these viijing tieat^ stipnl.ilions st itutoiv iimvisious 
and goienimeutil policies h,ue emtiged a iiiimbei of pioblcms 
concerning education ot the Indwn Au all Indians eligible 
to attend fedeial schools, state schools ('an Indians be com 
pelled to attend schools' What ue the Imiititions upou the 
use of funds foi Indian education’ At laiious times these and 
othei questions hate been dealt with jiidiciiUy and the sub 
stance and application of these decisions must be examined 

B ELIGIBILITY FOR SCHOOL ATTENDANCE 
The moat impoitant lestiiilion imiiosed on the Indian’s light 
to attend fedeial schools is tound in the iiiOMsion tliat 

No appiopiiation, except appiopiiations made 
pursuant to treaties, shall be used Ur educate childien of 
less than one fourth Indian blood whose piienls are 
citizens of the United States and of the State wherein 
they liye and where theie aie adeexuate fiee school facili 
ties provided 

This lestiiction, contained in the Appiopnatiou Act of May 25, 
1018“ has been embodied m title JT ot the United Stales dodo 
ns section 207 


“BlaucSh op oit , p 44 

Set of Apiil 16 1034 c 147 48 SMt 606, amcuaed bj Act of June 
4, 1986, 40 Stat 1468, 26 U S C 462-496 

“ Set of June 7, 1086 c 188, 40 Stat 827 , Set of Jane 7 1036 
c 189, 49 Stat 927, Act of June 7 1086, e 100, 49 St it 828, Act 
of Jane 7, 1086 c 161, 49 Stat 828, Act ot Jane 7 10)6, c 192, 40 
Stat 828 , Act of June 7 lOJI, c 108 49 Stat 820 , Act of June 7, 

1836, c 196, 49 Stat 820, Act of Tune 7, lOl'i, c 186, 49 Stat 880, 

Act of June 7, 1986, c 107, 40 Stat 880 , Act of June 7, 1989, p 108, 
40 Stat 881 , Act of June 7, 1986, c 199, 40 Stat 881 , Art of June 7 
1885, c 204, 19 Stat 888 , Act of June 7, 1886, c 206, 48 btat 888 , 
Act of June 11, 1886 c 216, 49 Stat 336 , Act of Jnne 11, 1936 c 216, 
49 Stat 886, Act of Angust 80, 1930, c 827, 49 Stat 1018, Act of 
Augnit 90, 1986, c 828, 49 Stat 1014 
"Act of June 7, 1086, c 100, 40 Stat 828, tupta 
“ C 86, 40 Stat 661, 064 , Act of May 24, 1922, c 189, 42 Stat 
662, 676 , Act of May 18, 1916, c 126, 89 Stat 128, 126 
The Appropriation Act of May 18, 1916, declared that "the faciUtiea 
of the Indian aobools are neefM for pnpila of more than one fourth 


At a tmie when allotment was considered a step towards 
the iGimiiiitioii of goieinmcntnl obligations. Congress thought 
it piuxiei to eni() a specific statute wliuh declaies that the 
f icl ol allotment shall not be constiued as a leason for ex- 
cluding the (hildiirn of allottees from the benefit of federal 
appiopii ilioiis foi education “ 

The eligibilily of Indians to attend state schools is primarily 
i mittei of state law, and theicfoie need not be considoied at 
this point The existence ot vinous fedeial statutes designed 
to induce the states to ollei education il facdities to Indians has 
already been noted," and the coustilutional issues invohed in 
state disciimmatiun aie elsewhere analyzed “ 

Undei ceitain conditions iiou-Indian children bare the n^t 
to attend Indian schools " 

C COMPULSORY EDUCATION 

The Becietaiy of the Inter loi is inthoiizcd at the present 
time to make and enfoice legulatious neccssaiy to secure 
icgiilai attend ince of Indian children at Indian oi public 
schools 

Seieial tieaties contained piovisions foi eompnlsoiy school 
attend ince foi childieu belwcen specified ages and for a specl- 
hed pait of the year’’* Fallme to comply with those provisions 
might invohe x)cnalties“^ Howes ei, compulsory education was 
not a common fcatuie of treaties up to the cessation of tieaty- 
mnkmg in 1871 

At least as eiily as 1877, common schools and compulsory 
education wire urged b> the Cummissionci of Indian aiUirs as 
a general policy " 

III 1891," Congress provided for legulations to enfoice, bv 
piopei moans, the legulai attendance of Didmn children of 
smtable age and health at schools established for their benefit 
In 1808 much stiongei methods were adopted In the dlsere 
tion of the Secielaiy of the Interioi, parents were giyen the 
alteinatiie of sending then childien to school oi losing tbelr 
XMition of the annual lations oi subsistence" 

A year later, Congress made it cleai that compulsory attend- 
ance was not to apply to iiomeseiiation schools, euactmg legls 
lation" which forbade the lemoial ot Indmn children to reser 
vations outside the stite or territory In which they leslded 
without the consent of piients oi next of km, and further 
declared 

* • '* And It shall be unlawful for any Indian agent 
Ol other employe of the Government to induce, oi seek to 
induce by withholding i at ions oi by other Improper 


Indian blood ” (Dovw v SitUi Brhool Boat 0, 8 Alaska 481 491 (1008) ) 
Seo also Chapter 21 siC 7 
"Art of lugnst 13, 1804, 28 Stat 286, 311 
“Bee fn 46, lupra 
“ See Chapter S sec 10 

» Set of March 1, 1907, 84 Btat 1016s 1018, 26 U B C 288, Aot of 
Haicb 8, 1000 86 Btat 781, 788, 25 U S C 280 

"Art of Pahruaiy 14 1 920 41 Stat 408, 410, 26 U 8 O 282 BVir 
legulatioiis lOgaiihJig ednoalion of Indiana see 26 C F B 411—17 7 
B <! , Tieati ot Apiil 19 IRTS, with the lancton Tillie, Art 4, 
sec 4, 11 Slat 748 , Treaty of March 12, 1868, with the Ponca Tribe, 
All 2, see, 4, 12 Btat 907, Treaty of Apiil 20, 1808, et sea, with 
the Sioux TiibPa, 16 Btat 635, Art 7 

•Treaties of Apiil 10, 1668 11 btat 743, and Mardi 12, 1868, 12 
Stat 997, can led the definite penalty foi failure to comply of with 
holding annuities by the Becietaiy of the Intorlor The Treaty of 
Apiil 29, 1808 ot me 15 btat 686, contained a pledge to comply Boo 
fn 72, infia 

“Beport of the Commluionei ol Indian Affoira 1877, p 1 
"Act of Maich 8 1891 26 Stat 989, 1014, 26 U 8 C 284 The 
CommlsBioner of Indian AlTaiiB was anthorund to make regnlatloni 

to secure attendance by the Art of Jnly 18, 1892 27 Btat 120, 148, 

26 U 8 C 284 

" Art of March 8, 1898, 27 Stat 612, 628, 686, 26 U 8 C 288 

"Art of August 16, 1894, e 290, sec 11, 28 Btat 286, 813 
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mpaas, the patents oi next of liin of anv Indi in to consent 
to the iGinovil ot ,iny Iiiiliaii child bt-iond the limils ot 
anv leseivation 

Thu primsion wig leenactcd a nai Utti“ and has been 
oncorpoiated in title 25 ot the United States (Jode as section 286 
Undei this et itutc it has fieou snegested that a wiit of habeas 
toiDiis will be i&sued to compel tUc loleise of an Indian child 
placed 111 a nomeseivatiim school without parental consent" 
Tlie Indian Seivice gonght to eiado the toitP of this statute 
by having a local Indian agent apply m the comtg ot Iho aUite 
to he apiioinled the guaidlan of the peisons ot the Iiidun chil- 
dren His application wia granted and he was diiccted ta 
place the chddren at (he indnstiial school, phich was done 
Latei this piocoeding wag declaicd iiivilid liv the fodeial conit, 
which deelaied that if a county oonit could appoint a guaidian 
of Indian children and could diieet the plating of these chil 
dren in any ot the sehooh, of the state thou the tubal condition 
of the Indians could be gpi>edilv biokcn np, not in piusuanie 
of the acts of the Nitional Goveinment, but thiough the en 
f 01 cement of the laws of the gUitc acting ui>on the pc x sons ind 
propeity of the Indmns “ 

Consent of paientg, guaidians, ot iieTt of km is not lOQUiied 
to place Indian youthg in an “Indian Befoiin School 

No Indian pupil under the age ot 14 may be tianapoited at 
Ooveinment expense hetond the Inmts of the state oi teiritory 
where its parents leside oi of the adjuiiuug state or teintorv** 
In 1813 an act was passed which authoiired letention of an 
nuities due Osage nunois fiom paients who refused to send theu 
childieu to some oatablished school * 

Aftei Indians became citirons md lesponsilnUty foi the Indian 
devolved to some extent at least upon the Bla(es, state agents 
and employees, nndei tegulations of the Secret nv of the Inteiior, 
were aiitliorieed to entoi leseiiations as tiuaut offlceis to enforce 
laws of states lequlimg regular school atteudiuce" 

D USE OF FUNDS FOR INDIAN EDUCATION 

From time lo time Oongiess has placed certain lestiictiong on 
its appropnatioiis foi the support of Indian schools 

"Act ot March 2 1890, 2R Stat fi7(, <)(«1 Sop also Act of Tunc 10 
1800 20 Stnt J21, 848 26 D a C 28T 

«Bep Jn re DeJoS jh«o ita chee, 08 Fed 420 (D C N D lown, 1889) 
"Peteit T ifaltn 111 BV>d 244 (C C N D Iowa 1901) Of State 
y ’WoV, 140 N C 440 69 8 a 40 (1907) (state law compelling school 
attendanop applied to Indian children and fedeial Indian aehool) 
In on Alaskan caso, In le Oaadhcougaa, 29 Fed 087 (D C Alaska 
1887), the cuesdon of continued attandanco at acbool was at Issue It 
IB Intorestiiig to note that tbp dpclsian was pat on a quasi conhact 
basis, the Alaska district couit holding the mothei of the child could 
not reclaim him fiom the custody of a Preshyterion mission school 
because she had agreed to allow him to attend for 9 years, and nnleaa 
a clear breach or abuse of the child oi a fodnro to edneate and pioylde 
for and properly supeilntend Its moral hatning wag shown, it would 
he presumed that the best interests ot the child would he seived by 
continuance at school Contrast with this the accepted view that 
when a white parent agi ees to tronafer custody of the child to another 
not in looo paientUj ha may ordinarily lepudlato tliat ogTePinent and 
the courts WIU retain custody to him nnlegs a recipiocal affection boa 
grown up between the custodian and cliiid The primciy concern in' 
theso eltuahcms is strll the best Interest of tbp child, bat the eouits 
oiihnaiuy hold that when the parents aie alive and competent it is 
to tbe best interest of the child to return him to thi parents Sandio 
V ViOttinano. 81 F 2d 268 (App D C 1996) 

" Act of June 21, 1008 84 Slat a2S, 828. 26 0 S C 802 
••Act of March 8, 1900. 9B Stat 781, 788 , 28 D 8 C 200 
“Act of June 80, 1918, 98 Stat 77, 96, 25 U S C 286 0/ ing 64-86,' 
Mpm 

It la no longer the practice to withhold annuities to compel attendwoe, 
"Act of Febmaiy 16, 1929, 46 Stat 1188, 25 U 3 C 281 


In 1897, CongifSb dpclaied it to bo the policy of the goveinment 
Ihexeaflei to make no appropiiatron whatever for education in 
any sectarian school ^ In 1000,“ contracts were made with 
mission schools, the money being taken fiom treaty and trust 
funds (tribal funds) on request of Indians This use of tubal 
funds was challenged as being contiAij to the pohey staled In 
the appiopiialiou act for 1807 The Supiemo Couit held, in 
ISOS'” that both treaty and trust funds to which the Indians 
could Ihj claim ns a matter of right, wori not within the scope 
of the statute and could be used for sectarian schools 
In 1017, a slatute was enacted which provided that “no np 
piopriAlion whatever out of the Treasmv of tho tJmted States" 
should be used “tor education of Indian chUdien m any sec 
taiian school"'” Tho elfect of the newly addeil phrase “out 
of the Tieismy of the United States” is not dear At tho 
picseut time money is appiopiiated foi the institutional caie""^ of 
Indian childien m sectaiian schools lathei than for their in 
struction 

Control eisics in the C3ouit of Claims involve educational pio 
iigioiis of tiaities md the nso of tubal funds foi educational 
purposes ' 

liCgislation “ hmiting the amlnal pei capita cost m Indian 
schools has been lepealed’* 

All e^ndituies of money appropriated foi school pm poses 
among Indians aie undci tbe diiection of the Oommissionei of 
Indian Allaus, subject to the snpei vision of the Secietaiy of the 
Intenor ’ 

Tiibil and giatuity funds aie made aiailablo for advances 
to woithy Indian youth to emible them to take educational 
couiscs, indudmg special couises m nuising, homo economics, 
loiestiy, and olhei mdustiiil subjects m colleges, univeisiiies, 
u) olhei inshintions, tlic advances to be leimhuised in not to 
exceed 8 yeaia '• 

The status of Indian Seivioe echicational peisonnel miolies 
pioblems of Iiidnn Office stiuetuie and policy, which are 
sepal ately tiealed " 

“Act 01 Jnne 7 1807, 80 Stnt 62, TO, 26 U S C 278 And see Act 
of Jane 10, 1896, 29 Stat 321, 846 
“Act of Hmcb a 1900, dT Stnt 1048 1006 
-Qtia beat V ncilDP. 210 0 S 60 80 (19081 
■»Aut of Msrth 2, 1917, 90 Stnt 909, 988, 26 0 8 L 278 
'laUo Act ot Tune 21, 1906 84 Stat 826 826, 26 0 B C 270, pin 
Md(d foi iLceipt of lations by mission, srhnnla foi cliildien ouiolled In 
such schools who were entitled to lationg nulla lie'ity BtipnJations 
" bee fns 22-27, fns 64 and 66, Bupt a 

The education'll provigions of the Ticaty of April 20, ot seg , 1868, with 
the BIout Tribe of Indiant 15 Btat 686 foi mod the Iwislb of a petition 
filed May 7, 1028, in the Cuuit ot Claims, under authonty of tho Act 
of Jnne 9, 1920, 41 Stnt 798 (Bloux) The petitioner allrged th u treaty 
piovisiong fOr s teachex and eUioolhonsc for orery 80 children weio 
unfulblled and asked compcnaatoiy damagci The court Ja dlwnlsshig 
the petition bold that the ticsty imposed in obligation upon the Indian 
patents to compel attendance which had not been dischirged and that, 
motoovor, there ezutid no loglial basis for computing damages Siova 
Tribe of Indiana v United States, 84 C Cls 16 (1080) cert den 802 
0 B 710 Othei Couit of a-ilma cases concern the possibUlly of a 
counteidaun by the 0nlted States for giatuitoug cxpondllnres foi i du 
cation ggainst Indian tribal claims The Hngungt of peilinent Jnils 
dictionia acts on thia point vailes Oiaoi Title of Indians v United 
I Statue 06 C Cls 04 (1028), app fllsm 279 U S 811, 08 C Cls 788 
: Sort BcrtTiold Inama v UnttBi State, 71 C Cls 808 (1980) , Slaokfeet 
I et at Wationa v United State*, 81 C Cls 101 (1986) Of Oluohaaaio 
Satianr United States, St 0 Cls 91 (1088) cert den 807 0 S 046 
"Act of ApiU 80 1908 46 Stat 70 72, Act of Tone 80, 1919 41 Slat 
8, 0, Act of February 21 1026 13 Btat 008 , 26 0 S C 290 
»Act Ot Maich 2, 1929 46 Btat 1684 
wi 4ct of Apill 80, 1808, 90 Stat 70, 72, 26 0 8 C 296 
w Bee sec 6, mfra 
w Bee Chapter 2 
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SECTION 3. HEALTH SERVICES 


When the Fedeial Government assumed the education of 
ludims, some degieo of lesimusibility foi then hoilth uas 
incidentally Involved, and the hitt expouditiucs foi Indian 
health weie mida fiom funds appiopnnted foi edne,iti<m .uid 
civilization ™ Eoily expendltuies foi health and medical caie 
weie made tiom tiibal funds undei tieaties and fiom geneial 
appiopiiations toi education or incidontalfl" These nppiopii- 
ations weie allotted imong vaiious lehgioufi and philinthiopic 
societies alieady active in educational and missionmy woik 
imong the vaiioua Indian tubes “ 

Whde the supeuntendency of Indian Aftairs was nndei the 
■Rai Depaitment,* the Indiina weie for the most pait m the 
iicmlties of militaiv posts It was a natuial lud comemeut 
thing that dispensation of medical cue and bamtiiy ipguUlion 
ho assumed by membeis of the nimy medic, d stall lot ited ou the 
neaib-v posts 

In 183J, Oongiess ’’ authoiizcd the Sccietaiy of Wai to piovide 
\ icciuatior against hiu.illpov foi the Indiaiib ind made an 
appiopintum toi that puipose 

In 1849,** when the Depaitment of the Inteiioi was tstabhshed, 
medical caie of the Indian nndei the Ruioau of Indian Aftaiis 
passed fiom militaiy to tnil contiol Undei this depaitment, 
agency physicians on the leseivntion at flist gave little attention 
to the Indians and acted moie in the t.ipacily ot doclois foi the 
govciumcnt employees, or in couuection with Tiulun schools" 
Tiealios** entoiod into Inclndcd piovisions foi physicians and 
hospila’s In 1873, measuics were taken towaidb Immshing 
oig.inized medic il facilities and nn educational and medical 

’*Fni legulatlnns conceinlng hospital and medical caie of Indians, see 
21 C F a 84 l-St 10 
"Sot sec 2 lupia 

*>Ben Bz Doc 48tb Cong, 2d sess, vol 2, pt 2, Special Bepoit ot 
1888 on Indian Bducatiou and Civilisation, p 168 
'‘Amiilcan Buaid of Foieign Missions Moravians Baptist Boaid of 
Foielgn htlssionb SoiiPty ot Friends Tlie icpoits of leliglous and edu 
istional societies even in prerovolntlonar; days refei to health and 
medical care foi students Mass Hist Coll Isl seilis, vol I (1702 
ed ) p 173 Regaidint two Indian students ut Cambiidbi , Mass in 1654 
“The othei cUltd Caleb, not long oftei took his degiio « • * di<d 

of a consumption at Chailistown, whole he w IS pi iced • * * undei 
the caie of a phvsician * » • whue he wanted not foi the best' 

means the oountiy could afloid, both ot tood md physick • • 
ALCounts of the Supeimleudent of Indian Affilib itl t820-21 Inclnde 
Items foi medical suvlre and supplies 8 Am State Fapois (class H, 
Indian Aflaiis vol 2) 1810-27, p 298 
XAct of May 26, 1824, 4 Btat 86 

"Act ot Mt^ 6, 1932, 4 Btat 611 “Fni vaedno mattir and vacci 
nation of Indmns” was a regnlat item in aiipi opn ition hills 
« 4ot of March 8, 1849, 9 Btat S05 

"Speech of Dr James Townsend before Wtstoin Bunch, Amcruan 
Public Health Ass’n, July 24 1930, ‘Govc-inmcnt and Indian Heilth” 
"TiLaty of Januaiy 22, 1866 with the Dwamish etc , Indiana, 12 Slat 
027 029, Treaty of Tonnary 20 ISO'S, with thi BKliDam Indians, 12 
Btat 091, 930 Tiiaty of .Tannnry 91 1905, with the Makibs, 12 btat 
039, 041 , Tieaty of June 0 ISO’S with the Walla Wallas CayuMs, and 
Umatilla Bonds, 32 Btat 040, 917, Treitv of Tune 0, IB-SO, with the 
Yikama Nation, 12 Btat 801, 951, Tiesty of June 11, 1856, with the 
Nes Peice Indians, 12 Btat 007, 009 , Tieaty of Jane 20, 1800, with 
the Indians m Middle Oregon, 12 Btat 063 866 , Treaty ot July 1, 1866, 
and Jannaiy 26, 1800, with the Quinaiells and Qulllehnle, 12 Btat 
071 979, Tioaty of July 16, 1806 with the BTatheads etc, 12 Btat 
070, 977 Treaty of October 21, 1867, with the Kiowa and Comanche 
Tribes, 10 Btat 581, 684 , Treaty of Octobei 28, 1867, with tbo Chey 
enne and Arapahoe (Eriheb, ID Stat 683 097 , (Trmty of April 20, 1868, i 
et Bet. with the Slom, 15 Stat 636 688 , Treaty of May 7 1868, Wilh| 
the Clow Tilbe, 16 Stat 649, 662 , (Treaty of May 10, 1868, with the 
Northern Cheyenne and Arapahoe Tnheb, 16 Stat 666, 668, (Treaty of 
July 8, 1868, with the Pftbterp Band of Shoshopce and Bannock (Erlho, 
10 State 678, 67S 


division which continued until 1877" By 1871,* about one-half 
ot the ludiiii agencies weie eich supplied with a ph^sieian 
Vftei 1878*“ phvsMiins on Indian leseiv ilions weie leqiiiiert to 
be giaduales of medical colleges Between 1880 and 1800,** sey 
einl hospitals, weie established In 1000,“* piov.ileucc of tia 
choma among the Indians had become so dev asbiting th it lunrU 
weie appiopiiatcd foi invostigatioii, tieatment, and pievention 
ot this dioei&e, and m 1913““ money was allotted to the Public 
Health and Maimc Seivice foi a smvey of tiachonia and 
tnbeicuIosiB 

Aftei 1911,"* appiopiiations undei the heading ‘ lelief of dis 
tiess and piev.mtion of conbigious dise<isis” wiie gicatlv ni- 
cicased and weie spent on coiiespondiugly uuieased medical 
cue and hospital facilities"* Since 1921,"* when the Buieau of 
Indi in Aflairs was anthoiized to ciqpend funds foi the conseiva- 
tion of health, Innds have been appiopiiated spcciflcallv foi that 
puipose In 1024, a bpocni division of health was established in 
the Office of Indian Allans 

Fees miy be chaiged foi medical, dental, and hospital services 
under vuch lules and icgulalions ns the Secictaiy of the Interior 
may presciibe"" Othei legulations" m foice lelalive to health 
actnitioa of the Indian Seivite, biiefly bummaiiyed, state that 
health peibonnel is subject to mvil seiv ice legulations , physicians 
may not engage m outside piactico, they aic lesponsible foi 
health conditions on the lescivation, pievention of dmeases and 
aic icquucd to tioat and mcdiuUly instinct Indians at estab 
Imbed offices, clinics, oi lu their homes, they aie lequiiod to 
make lepoits of all cont igions diseases, inoculations, inmmniza- 
tions, vital sUUstics , cuopciate with state officials and otherwise 
enforce necessaiy quaiautme legulations and somtary inspec- 
tions, immimi/e and inoculate against contagious diseascB® 
All admissions and dischaiges to and fiom hospitals are upon 
oidei ot physician Adults leaving the hospital against the 
advice of physician m chaige must give a vnitten lelease of all 
liability to the Indian Seivice Faicnts oi gnaidlans must give 
wxitten peimisHion foi hospitabzntion of a mmoi oi mcompetent 
pel '•on and consent foi singic il opeiations must bo obtained from 

*‘Bin Bv Doc 48Ui Tong 2(1 sess, vol 2, pt 2, Spccml Report of 
1888 on Indian Bducatlon ind Civih/ation p 168 Vnnnal Ri>port of 
the Comiuissionoi of Indian 4tfnlis 1886, p LJCXVI 
" Speech of Dr (Townbond, op oil , 

•liid 

" annual Kcpoits of the Comiuibslonci ot Indian Stfane 1887, pp 227, 
264 , 1888, p XXXV 

“Act of Fobiuaij 20 lOOO, 95 Btat 042 
"Act of Augnot 24 1012 87 Btat 0X8, 010 
“Act of March 8 1011, 36 blat 1008 

“Bpeufle appiopiiations foi hialtb woik among Indians 1011 
f40 (HH> . 1012, 1,60,000 1919 ?00 OOO , 1014, $200 000 , 1016, $900,000 , 
1018, $900,000, 1017 $160,000, 3018, 1,300,000, 1010, $350 000, 1920, 
$870,000, 1021 $360 000, 1822, $376,000, l')23, $970,000, 1024, $370,- 
000 , 1926, $696,270 , 102b $700 000 , 1027, $750,000 1028, $848,000 , 
1020, $1,614 000, 1090, $2 058,000, 1031 $9,074,110 1032 $4 060,- 

000, 1083, $8a9.000, 1084 $2,006 200, 1030, $2,081,040, 1036, 

$9,534,620, 1087 $4,002 360, 1998. $4 696,600, 1039, $5,024,000, 1940, 
$6,088170 Boo appi opilatlon acta hsled in Chaptei 4 
"Act of Novembti 2, 1921, 42 Stat 208, 26 U S C H 
"Act Of May 0, 1938, 62 Btat 201 312 25 D S C 682 
" 25 C F B 84 1-«0 15 Rcgulalioub apply to tribes oiganued 
puienant to the Beoiganiaation Act of Tune 18, 1934, 48 Stat 084, 
amended. Act of Tune 10, 1085, 49 Stat 378, and the Oklahoma Welfare 
Act of June 26 1988, 40 Stat 1967, 26 U S C 600, 501, except where 
InconaiBtent with tiihal constitutionB or bylaws lu cose of conflict, 
tribal law pronatona enpersede regnlationa 
"Act Of Angost 1, 1814, 88 Stat 682, 684, 36 U S C 198 
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the patient, if an adult , if a minoi oi incompetent, fiom piientB I Care of lusdiie Indians has foi many yeais Been considered 
01 guardians " -within the powois of the Secielau I*.i-mont £oi then caie is 


Cndei regulations’" relating to Hospitals, indigent Indians 
recogm/ed is tub.il moinlx.is <ut admitted nilhoiit tost In 
tribal hospitals suppoited bj tubal funds all tiiliil munbeis aie 
entitled to tiu«' hospit ili/ation Piioiity of adiiiissioii is based 
on necessity foi hospitalia.ition and dtgice ot Indniii blood 
'Wbita wnes of Indians, Inflmii childicn fioin Qoi eminent 
schools, Indian widows of whiles oi of noiuestiuted ludiins if 
residing on leseivatioiis, au eli{,ildc fot admission Indian 
wives and childicn of while incu ,iie not idmitted unless lesi 
dents on leseisations and piiticipints m tubal iftaiis j 

Indians as citirens of the states in which they iiside fie 
quently claim and somctinies ohtam the imblie health piotc'ction 
of the vaiioas states To ficlhtite toopciatiou hi tween the| 
state and Pedeial Goiouimtnl, the Seiiiliu of the lutciioi in 
1929™ was aiithoii/cd to pumil agents and empUiveos of any 
state to entei on tubal land, icseiiatiou, oi allotrneut thcieiu 
foi the puiposo of tuakiDg uisiiectioiis of health ind eufoicing 
saniiatioti and guaiautiiio ugulations 
In 1934, the Johnson O'Mallct Act” liecime law and pio 
Tided that the Secietaiy of the Tutoiioi might entci uito con 
tiacts with states oi teiutoins toi iindii il attention to Indians I 
In 1036, undPi the Social Seciiutt Act, iiieieased health henefiu 
weie made ai tillable to the Indi.tns 
In 19af»,“‘ tho Picsideiit, by Evecutne oidei, piouded that 
officials and employees of the Indian Seiiice selling in a med 
ical 01 aamtaiy capncity ronld hold slate, county, oi municipal 
poailions of similar chuactei without additional compensation, 
with the consent of the Secietai} of the Inteuoi 

In the enforcement of pubhc hetltb legnlations the Seuetuy 
of the Interior has been authoil/od to impose quaiantine and 
when necessaiy to confine poisons afflicted with infectious 
dieeasea j 

•25C F H 84, 86 

“>Act of Fobiuaij 11 1029, 46 Btnt 1186 26 U S C 281 
">Act of AprU 16 1084, 48 Slat 006, amended June 4, 1036, 4<) btat 
1468 26 U 8 C 462-464 
”1 See sec 6 of this Chapter 
“•Bweutlve Order 7860, Moy 13, 1936 
"•Act of Angnst 1, 1814, 88 Stat G82, 084 


made to vaiious hospitals foi the insane including St Bliaabcths 
Hospital in the District of Columbia, which is a tedeial 
institution *" 

Commitment of an Indian to i hospital foi the insane lequiies 
a sanity heaiing to insuie due piocess The liw^s of the states 
where leservations are located aie coufoimed to in the commit- 
ment of insane Indians to state mental hospit ils oi state insUtu 
tions foi the insane An insane Indian i esidiug on an Indian 
leseivfltion under the lunsdiction of the United SLitcs may be 
committed to St Blioabeths Hospital by oidei of the Secietaiy 
of the Intoiioi A eeitificate of insinlty made by two reputable 
physicians who have conducted ,in esnminatiou ol tlie Indian is 
lequircd befoie issuance of an oidei ot the rtcciclaiy Notice of 
tho time and place nf such ex iniinutiou must be pcasonnUy seiyed 
upon the alleged insane Indian tho spouse, paieut, oi other next 
of Km known to be lesiding on tho lesei cation Tho Indian 
alleged to be insane his the light to pioseut -witnesses and to 
submit evidence of his snnitj 

In am cise in yyhich an Indian is alleged to be insane oi of 
imsoimd niiurt, md siuh Indian has displayed homicidal tenden 
cies OI has othei wise demonstiated that if iieimitted to lemam 
at laige oi to go umestiained, the lights of peisous and of pi op 
eity will be leopaidiztd oi the jiioseuatiou of the pubhc peace 
tmpeiiled and tho commission of ciimc londeied piobable, the 
supeiuitondent has authoiity to take such Indian into custody 
and to detain lum tempoiaiily iii some suitable place iicudiiig 
piopei legal adjndK atioii of his insanitj 

“"25 U S C H fleiiTCd lioin Act ui Novombu 2 1021, t2 Stat 208, 
giants the Buieau ot Indian Affona powei to espend mon(} fui icliel 
of dlstnss and conseuatiou ol health 

“•Act ot vpnl 28 1004 3> St It 539 aitccts that inonnc Indiana in 
Indian Teiiltoii bo taied foi at tlio asjlum foi Insane Indians at Canton, 
& Dik The Appiopintion Act ot Uuv 10 1880, 63 Stat 686, 736, pio 
yides foi the idmtsmon to bl Eluihcthy IloapitU ot “insane Indlin 
bcnedciiiey of tin Bnroiu of Tiidnii Aff ms ’ 

JJartv V ItaV 08 I 2d 222 (App D C 1938) This coae 
regnlrts nil poisons admitted to bt Ulizaboths Ilospital to have been 
deteimlncd insine upon beaimg with on uppoitiinlty for defense Memo 
Sol I n July 27, 1930 
i»26 C P B 84 


SECTION 4 RATIONS, RELIEF, AND REHABILITATION 


The common belief that ludiaub, as such, lecene rations from 
the Fedoial Government Is not In accoid with the facts”* 

As noted In the lutioduction to this chapter, fiequeiitly In 
sales of Indian land’” supplies yyeio used instead of cash as 
the quid pio quo offeied to compensate the Didian foi >alne 
leceiyed by the United States Latei, as the Indiaus advanced 
snfficieiitly In the knowledge of white man’s civihsatlou to pm-i 
chase then own supphes and clottiing, the value of piomised 
Bupphes was fiequentlj commuted and paid m money pei capita 
to the members of yaiious tubes”* 

As a matter of hospltalit-y, a law ”* authouzing lood foi Indians 
vlblUng at aimy posts has remamed on the statute book for oyer 
a hundred yeais Belief, fiequently dispensed m the foim of 
food, haa been authorized in geneial appiopilabons foi mdi 

>«28 C P R 3611 Also we 261 2-261 8 

*“P0i oxample, seo treatiea of Pehinniy 19 1867, with the Sissiton 
and WarpetoB. 16 Stat 506. October 21, 1867, with the Kiowo and 
Comanche, 16 Stat 681 , MBy 7, 1868, with the CStow 16 Stat 640 
’“Act of July 1, 1898, 80 Stat 571, 606 26 U S C 180 
”»Act of May IS, 1800, 2 Stat 85 , B S I 2110, 26 TJ 8 C 141 
”*Sae appiopilatton acta, Cbaptei 4 


gent Indians The chaiitable natuic of these limited appiopila 
tiona, howevei, has been mistakenly attilbntcd geneially to all 
provisions lelatlug to latioiis The faduie to lecognize that 
issuance of iitions may be a foim of payment of obligations to 
Indians lesulted m the piovibion m the Act of hfoicb 3, 1875,”* 
that able-bodied male Indians give seiy ice and labor in return 
foi supplies dlstiibntPd to them 
At the piesent time, when lellef is given m the foim of food 
and supplies, labor is leguiied of lecipleiits of lelief lations 
wheieyei possible Sucli rations may not be sold oi exchanged 
They can be shared only with dependents of the lecipiente”* 
Under 1 ecent appiopuation acts tubal fmids have been made 
available foi lelief pui poses 

“•18 Btat 420, 448, 25 U 8 C 187 
’“25 0 P B 261 2, 261 3 

’“Alt of May 3, 1988 62 Btat 2B1, 814 Tribal funds aie appiopriated 
foi relief of Indiins "lu need of asslatancc inUuding caah grants, 
the poicboae at sobslatence aupplles * • * and household gooda, 
• ♦ • tiansportition and ill othci necossaiy expeaseB, flOO.OOO, 
payable fiom fimda on deposit to the credit of the paitlcnlar tribe 
conceined " 
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Allotmentb me made to the superintendents of the sarionsl 
agencies foi the lelief of indigent Indiana nndoi then super 
vision These allotments me spent chiefly foi supplies, lood, ind 
clothing, “• a limited amount being sjient also foi woik lebct 
and for subsistence giants when unusual cirr iimstanees wanant 
such pioceduie Haiely is lelict given in the ioim of cash 

“•BeliPf situations aie often of an emeigency natuie and puichasts 
for relief dibpcnsatiou are peimilted without usual advertisement le 
qulred by B b t 8709 Compliance is appaiently leqoirrd with the 
piovlsions of the Set of May 27 1130 46 bfit 191 icquirlna purchases 
of shoes or othei ailirlcs available fiom piison manutactuie to be made 
thiuugh the Fedual Fiison Industries luc — Heaiiiigs H bnbLOnim of | 


A chief object o1 lecont lehabilit itiou uoik Ins been to pio 
vide landless Indnns with liiid, houses, oiilbiiildings, fencing, 
watii supply, etc, so that with eiiuipmeiit .ind lisestock iJiovided 
fiom othei souifcs thet mm he cmhled to woik the land In a 
sell suppoiting manner ““ Aid to iiidiMdinil Indians in this field 
has gencially taken the foim of loins lathei th.in giants, and is 
theiefore eonsideitd undoi seitioii 0 o± this Chaptci 

Cumm on Appiopiiitions Infiiioi Dip(, 78th Coug , 3il sesa , pt n 
p ->02 

"•/hal The National Rpeouices Bond as the lesult of a aurvey or 
Indian homes in l‘)9B his upoited thit some 70 peioent of Indian 
dwellings aie piobably bolow a iLauanable living stand lid 


SECTION 5 SOCIAL SECURITY BENEFITS 


In 1986”" the Solicitoi of the Iiileiioi Depaitmeut leiideied 
an opinion which held that the Soiial Seciuity Act** was 
apphrahle to the Indians The act contemplates three types 
of dll eel aid b\ stitcs in cooiiei ilion with the Govoinmont to 
then needy citivens, that is, aid to needy .igcnl indnidudls, lo 
needy dependent childien, and to needy Individuals who aie 
blind 

In connection with those thiee types of diicct aid, it was 
determined that ns a state plan must be “in effect in all 
political subdivisions oi tho State,” nud as Indian leseivations 
aie included withm states, counties, and ollioi political subdivi- 
sions, Indians me entitled to md uudoi state plans 

Othei piovisions of the Social Seciuitv Act pxovido fedeial 
assistance m the caic of ciippled childuii, matomal health 
seivice ind public heilth semce, special attention being given 
to luial areas and mens sulleimg fiom sevoic economic dis- 
tiess One of the bases foi allotment ot federal funds was 
population of states Statistics lolating to population included 
Indians Then Inclusion in the compil.ilion would seem to 


»»M<jno Sol I D. April 22 1086 
ui Act of Anguat 14, 1988, 49 Stat 620 


prohibit any implication that Indians weie to be dcpiived of 
the benefits of (ho act To quote the Sohcitoi, 

111 computing these stitistics no omission is made of 
the Incliaus and ufla<iil legistintion and census mils 
have been used which ot couise, include the Indian popu 
latiou It would be m,iuifestlv cniitinis to the luteuUon 
of the act that lunds allotted to covei a ceitain niunbei 
of peoiile should he used oulv foi a chosen group to the 
exclusion of othei b included m the count 
Fiutheimoie It was held thnt, as citi/ens, Indians were 
entitled to sociil secuntr benefits, all Indians who weie not 
nlieidy ciliyens h.iving become so by the Act of June 2, 1024*“ 
In vi(*w of these rcmsldciatious, the Sohcitoi held that no 
distinclioii is lustitied bctwc'en the Iiulnn and othei state 
citizens, and that the Law loquiies that soiiil suciiuty benefits 
be distiibuted without disciiminatiou .igainst the Indians 
Acroiding to Di James Townsend,* •* Diiectoi of Health, 
Oflice of Lidiaii Aftaiis, most states, me nclively assisting in 
the application of the Social Sccuiity Act to Indians, othcis are 
assisting to i lessei clcgicc, and still ofheis ic&isf expenditure 
of state and local funds for Indnns, even to the point of failure 
to accept Indian applications 


”48 (Staf 268 See Chapter 8, aec 2 
“•Speech by Di Townsend op oit 


SECTION 6, FEDERAL LOANS 


Loans advanced hy the Fedeial Qoveinment to the Indians 
are financed from giatuity appropiiations,*"* appiopiiatious from 
tubal funds,**" and revolving credit funds established under the 
Indian Heorgonizatlon Act ** and tho Oklahoma Welfare Act 
The Klamath Indiams may borrow from a levolvmg credit fund 
specifically set up foi that tribe *^ 

In addition, loans and giants have been made available to tho 
tube and then membeis uudei emeigency relief appiopiiation 
acts beginning in 1935 foi financing lehabilitation of famihes In 
stricken agiicultuial areas ** It is also possible for Indian tribes 
to borrow from other federal agencies funds appropriated for 
such purposes in promotion of the general welfare of the natron 
as low rent housmg development, when the tubes meet the 
ehgiblhty requirements of the contioUing federal legislation’" 

A LOANS UNDER SPECIAL INDIAN LEGISLATION 
Smoe 1912, Congress has appropriated*** gratuity funds for 
relmhui sable loans direct from the Government to indivldiial 


”•26 U B C 18, annual appropiiation aota 

“•25 tr B C 128, annual appiopnatlon acts 

“•Act of June 18 1934, sec 10, 48 Stat 984, 986, 26 TJ S C 470 

JWAct of June 26, 1986, sec 8, 49 Btat 1967. 1968, 26 U 8 C 606 

“•Act Of August 28, 1987, 60 Stat 872 

““ See subsection B, infia 

“• See subsection B, infra ^ 

26 U S C 18, 124 And see annual appropriation acts, Chapter 4 


Indians Prior to 1938 loans wore made in the foim of piopeity, 
but since that yeai Indwus have leceivod cash loans These 
loans weie designed lo establish Indians m self supporting indl- 
ividual enterprises including faimmg, stock laising, and other 
I industries Loans have been granted also lo assist old and 
indigent Indians who have land they cannot use 

A limited number of qualified Indians aie able to obtain loans 
fiom gratuity and tiibal funds toi educational purposes, for 
payment of tuition, and othei expenses m lecognized vocational 
and trade schools*" 

Recipients of loans fiom gratuity funds mo foi the most part 
membeis of tribes not oignuized undei the Indian Beoiganlza 
tion Act,*** who theietore are not eligible to boiiow funds under 
that act With the exception of membeis of the Osage Tribe, 
loans tiom giatuity funds are not made to lesidents of the State 
of Oklahoma 

Oongiess has also made available foi loans to the members of 
certain tnbes a part of Iheli tubal fundo These are handled 
as tnbal revolving credit funds under which loans are made to 

“•Healings, E Subcomm of Comm on Appiopiiatious, Interior Dept , 
7bth Cong 8d seas , pt H, p 178 

“•Act of June 18, 1984, 48 Btat 984, 986, 26 tf S C 470 -Dtoder 
sec 11 of the Indian Beorgonieation Act elmllar proviBione ire made for 
loans for educational purpoeea 
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lufln idu.il Iijdi.ui'i whosp luiiijments iic lotuined io the fund 
and .lie .i\ <iil dilu loi tui tlu i loans 

Uudei the Act ol Jl.iy 1(1, 11130,” Con^iess luthon.'cd tinnsfer 
o£ tiibal loiolMUg funds to tin. ifsohiiig ciedit funda of oigm 
ized lubc& to sninilemcnt ticclil tunds and to bo adminiBleied 
uiidei the lulns iiitl legnlalnms ipiilicibk thereto In the case 
of oiginizod tiiliefe, liibil consent is ncccs«uiv to antboiisc use 
of liib.a funds foi lo.uis oi (i(h<i inii poses 

Fodeinl ciGclit to tlic Indiins was gieitlv extended bv the 
establishment of leioh mg ciedit tunds luidci the Acts ot Tune 18 
1031,’" and Jane Jb, 1036'® Tlies( statutes onthoi i/cA the est ili 

hshment of a lei oUmg fund totaling 1,12,000,1100, fiom which the 
Secietiiy of the lutoiioi may unite loins to imoipoiated tribes, 
and in the St.ito of Oklihom-i to roopeuitires'* <iedit assooia 
tions,’* aud mduidiuils foi Kouoniu deiclopment Loans 
as lep lid iiG ciPditid to the luioliing fnnd and icpoitfc 
aie ni ide aninnilly to Congiess of U insac turns undei this 
authoiiz ition 

Regulations governing loins fioni iPinlving ciedit tuuds to n 
tiibnl coipoiation, conpciatne, ciedit association, oi an Indi 
Tidn.il pjoiide thit the tiibil ipiilK ilioii must hi iciompanied 
bj an economic piogi am ” Sw iiutt oi othei guaiantec of i epaj 
laeut, teinis ol p lyuieuf , ind jil ms toi ni luagiug cieiht operations 
must be included in the uiphc.ition Upon appioial of the ippli 
cation a eommitmont oidoi coTciing Ihe teims iiid conditions 
foi making ndiances of funds is piep.iied Any changes to be 
m.ide in the npphcation oi nuv idditional conditions aie incoi 
pouted in llio commitment oidei, which is then leliuned to the 
applic,mt foi acceptance V.(lv,iu( cs aio made contingent upon 
accomplishment ot certain tcatuies of the pingiam Failure to 
coiiy out these pioyjsions is giound foi lefusiug fuithei 
adyanees The tube, if the loan contract so piovides, may lelend 
funds to mdisidnala, piituei ships, and to cooperatucs, and nwr 
use funds foi the ilovolopuirnl and oprinlion of coipmate (tubal) 
entei puses Oiedit associations iii.iy lend only to Indlvidnals** 
Dellnilo plans for the use of tniids hkewise are leqmied of any 
indiyiflnol oi association of iiidisidnalb boiiowing fiom tho tube 
Ol ciedit association The si loans may not extend toi a gieatci 
petiod than the dm atom ot Uie sgieemont of the tube oi 
ciedil associalion with the goieiumenl Thie peuod vanes, 
langmg fiom shoit-teira ciop lo.ms and mteimediate term loans 
foi Uyestockpiodnets, to long-teim loans foi peiminont unpioye 
ments Loniis foi peimanent unpioienients aie made only m 
exceptional eli cnmslnnces, piofoionce being giien to income 
pioducmg onteipiisos As a mattei of policy loans aie not made 
foi land pui chases undei the lesolving fund except in lery 
unusnal cases and then in small amounts “ 

Final appioidl of all loans made by coipoiations, oi credit 
assoemtionB, is lested m lepiesentatives of tbe Indian Service 
at the present time 

See foi cvample 25 C F B 28 1-28 M, governing acimlmsliatlon of 
Klamath Tiihil Loan Fund, cieateu Dv -Vet ot Angus! 28, 1937, BO Stat 
872, 28 TT S C B80-676 

“•Pahlic Act No 68, 70tU Cong, ist acM 

«*Act of June 18, 1084 ser 16, 48 Slat 084, 087, 26 U 8 C 470 
giiing snob tribe ponoi to telo nnaothoincd use of tribal aaaets And 
see Uamo Sol I D Octobci 18, 1832 

SIT See 10 48 atnt 984. 983, 25 D B C 470 Foi itgulatlons govern- 
ing loans to IndlAn dnitered LOiporatlcms, sea 28 C F B. 21 1-21 49 
««49 ritat 1087 

r>* For reguUhons governing loans to Indian < ooperatives In Oklahoma 
*eo 26 C F R ai t-28 27 

"“See jSid, 241-2418 Foi icgulotiona govcinlng loam, by Indian 
credit OHSocIntione to Oklahoma, see 25 C F R 28 1-23 26 

For legulatlonfi governing loans by the United State* to mdivianal 
Indiana to Oklahoma see ihiif , 26 t-26 26 
"« 28 C F a , BUbchapter E 
"»2Std 

““/Std, pait 27 


Legislition ‘luthouamg levolving cieiht fund loans to Ineor 
Ihii ited tubes has been constiued m the hght of the avowed 
piiipnse ol incieising tiikil contiol oaei tilhal lesources 
In discussing this legislation the Sohcitoi ot the Intend 
Dcpaitnient" pomted out 

Money fiom the levoltuig cieiht fund may not be loaned 
to individual Indiins diieclly In lelation to this fund 
the Recictaiy of tho Intoiior tan deal only with the tribal 
coipoiitions repiesentiug the luteiests ol all the Indians, 
who UP membeis of the lubes In this lespect tho loam, 
contemplated * ^ ' -uo m distinct conUast to those 

heietcitoie authoii/ed by (lougiess Undci reimhui&.ible 
appiopiiatioiis loans have bec'ii luadt to tho IndiauH toi 
design ited puiposes, ' * ‘ aio csiiied on by the (Sov 

eiiiment with individuil Indiins ■* ' The tubal 

iMKiits w-heie buch exist, base no lespimsibility m the 
idmmistifttion of euch tnnds 

Undei section 10 of the IVTitelei-Howaid Act,“‘ goveimng the 
icsolviiig ciedit fund tho Government eau deal only with the 
tubal suthoutips, and these no chaigod with the lesponsibility 
foi making such lo ins to then mombcis, oi foi using the funds 
111 biich wais .IS wiU en.ible them to eicate a basis foi expanding 
btlf snfflcipiui In acroi douce with the pmiwse expiessed in 
sections 30 and 17 of tho ict, by which a laige and mcieasiog 
1 esijonsibility toi taking care of tbeir own weltaie is placed 
upon ihe aauous lubes, oigain/ed tor loc il sclt government and 
(Hinnomic ictniij, section 10 contemplates that funds loaned to 
(he tubes will be, lu laige monsnie, subiect to then di&posiUon, 
(onsisleiit with tbe teims of slid pioyision 
This bPCtion was construed by tbe Siilimtoi 

Undei section 10 the Seciotaiy of the Inteiioi may 
deleiminc the conditions upon which he will make loans 
(o Indian coipoiations He may piescube such lules and 
legulations as aie reasonably appiopuate to this puipose 
Ho nuiy luiuiic lensonable guarantees by Ihe boirowing 
coipoiation that the money loonc'd to It will be used for 
speciflpil puii>oses and handled m specified ways If the 
Steietary is to cxcicise any contiol oiei money already 
loaned to tho coipor.ition it must be a contiol which la 
aiithoiivod by mutual agieement, and is designed to en 
fotce the teims of such ogieemcut The aluctly regula- 
toi y powet of the Secietniy, confeiicd by section 10, ceases 
when (he loan to the tube is completed Thereaftei the 
poweis of the Depaitment nie hmited to enforcement of 
the teims of the tribal loan agreement The Indian coi- 
poralion, upon which icsponsibility Is placed for the le 
payment of the loan, may piopeily expect, under tbe teims 
of section 10, that moneys will not he disbm&ed lo Indi 
aiduol memheis of tho tube in the disci etion of the Inte 
1101 Depaitment, on behalf of the coipoiation, hut that 
the money will actnalH be loaned to the coipoiation to 
be used oi disbursed by the duly elected officers of the 
coipoiation m accoidince with the teims of a loan agree 
ment and m aecoi dance with the mandates given these 
ofllceis in tubal constitutions, bylaws and chnrteis*" 

In -new of theae puiposes, the Solicitor of the Inteiior Depart- 
ment held, any aiiangcment placing upon Indian Seivice officials 
prlmniy lesponmbihty foi the administration of loans from the 
tube to the individual would he “ a serious invasion of tribal 
lesponsibahtj and Initiatoe” and wonld "nullify in large 
measnie the piomises contained In othei lechom of the Act" 
Hqnally ineonsiitent with the puiposes of the act and with the 
(puns of constitutions and charteis adopted thereunder, the 
Soliutoi hdd, would be any nuangi>menl wheieby tbe tribal 
nnthoxities admimsteimg buch loans were subiected to the con- 
liol of Indian Seulce offlaals Any such aaiangement would 
constitule m assumption of “politieal contiol of matteis internal 
to the tribe ” 


“•Memo Sol I D , December 5, 1088 

"*Ait of Tnna 18. 1984, 48 Stot 984, 986, 26 U S C 470 

"'Memo Sot I D , December 0, 1985 
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Satcguucls igimst impiopw disposition of funds bj the hol- 
lowing Uibe must bo ^ t toitb In the loin aeiceiuonts bitween 
the tube and the Seciotaij of the Inteiioi 
The Oklahoma WcUaie Act“ made funds appiopiiated for 
loans uiidei tho Indian Reoiganizitioii Act aidilable foi loans to 
Oklahoma tribes, individual Inchans,, and coopoiatnes foi land 
management, ciedit, admimstiation, consumeis’ piotection, pio- 
duction, and maikitmg puiposes The act also authoiized ad- 
ditional appiopiiationh of an additional $2,000,000 foi loans 
The benefit of the levolving eicdit fund was extended to Alaska 
by the Act of May 1, 1936"“ 

B LOANS UNDER GENERAL LEGISLATION 
Undci vaiioua acts making appropriilious foi inial lehabilita 
tion, and lehet,"^ Indians, like othei citizens, hase leeeucd loans 
and giants At the same tune ccitam Iiidmn tubes have under 
taken to handle then own ichabilitatiou and leUet problems, with 
tedeial aid Thus funds foi lehabilitnUoii weie gianted to 
\aiiou6 tubes undoi ngioomontb “* executed by the Commissionei 
of Indian Aftaiih foi, and on beh ilf of, the United States 
Agieements on behalf of organized tubes are signed by tiih<il 
offlceis Unorganized tubes, aio represented by trustees Sub 
mission of piogrims appioied by such officers oi tiubteea lb re- 
quited as, a condition precedent to the execution of a tiust 
agieement The funds may be set up bj the tube as a levolving 
fund and money may be advanced by the tube to individual In 
dians, all eontiacts with individuals being executed bj the 
tilbes 

In some cases the tribe, instead of loaning money, uses re 
habihtation funds to unpiove tiibol lind, and then assigns the 
use of the land to membeis Impioiemcnts on tiibal land 
remam the propeity of the tube, individual Indians paying foes 
foi the use of the unpiovements These payments are, m most 
cases, to be collected untd the oilginal value, oi paitial lalue at 
least, of the impiovement has boon coUecled Payments are 
placed m a tiibal levolving fond 
Propeity impioved nndei lehabililation loans is oidmaiily held 
undei levocahlc assignments, subject to i evocation upon failuie 
to pay The assignee may oidinaiily designate a successoi sub 
Ject to Jomt axrpiovol of the tiibal officers oi tinslees and 
supeimlendent 


^Jbtd In this memorandum the SoUcitor declared 


* * If the loan agieement la to be legaided an a coiitinct, 

obeoivoncG of which bi the coiporatlon is a pieicqmsiti tu the 
obtaining and the continued use of funds liom the revolalnu fund 
thru snen contract nhonld be equally binding on the Ooiainment 
The Sccretaiy of the Interioi has no anthorlt^ under the powoi 
to make rules and legulabons contained in section 10 ol tho \ct 
to require chat the Indiina ahall obicive aucb agieements on pain 
of diaabc penalties while the Government le nee to changi •*- 
policies In auoh wtys as It deems best and to foite new t 
Upon the Indians which weic not included m the oiiginal a) 
menti Such on illuaoiy agreement la cloaily not Jnsljfied 
matter of law 

I bellevo that the rnlea and logulallons bhonld atate cloaily 
the minimum teima and conditiona which must be Inserted m 
eveiy agieement foi a loan finm the revolving fnnd and furthei 
that this agieement should be binding not only upon the Indians, 
but also upon the Goveinment If the Sieretaiy of the luteiioi 
and the Indiana of a parbculii tube agice upon a eiedit program 
and upon plant, foi Inc economic development of such tilbe and 
of Its memheia, I do not beheve that a anosequent beeietaiy should 
have the pewei at a later date to change the teima of * 
agreement 


"Act of June 26, 1980, 49 Stat 1967 Z-i U S C at «« For 
regnlabouB governmg loans by Umted States to mdlvidnal Indians In 
Oklahoma, see 26 C F R 261-2626 
*«49 Btat 12B0, 48 U S C See Chapter 21, eec 0 

Jomt Besolntion of April 8, 1935, 49 Stat 116 , Jomt BesolnUon 
of June 29, 1987, 60 Btat 862 , Jomt Besolntion of June 21, 1988, 62 
Stat 809 

ua XTudoi these agreements, the United States grants to the tribe oU 
of the allocation ot emergency funds lequired to cover the cost of the 
approved proleets, excepting such put of the cost as lepresents neceuoiy 
adTnfau iT a inr n and supcivlsory expcuees The grant is made sobject to 
the condition that it will be used for approved objects 


Auotbei pliise ot lehalnlitation involvts selfheli) piojocts 
Money is idvaiired to the tiibob toi r.ommnniti buildings,, in 
which Indians nit> engaged iii sewing, canning, weaving, and 
haudiciatts Machine sheds, stoicli onset,, sheaiing sheds, 
smithies, shoijs,, gust mills, t inneues bate been consti acted 
Watci develtdMueul and niigahon piojects bate been financed 
Fiequenlly uiateiials iit supplied it tubal expense and the woik 
CIS aie paid wages, the piodints being piopcity of the tube 
these actlMlies not only ba\( numeious Indian woikeis re 
cened wiges but thousands ot Indiin families have been moie 
adequately fed and clothed 

The tribal piogiams of icliabilitation were hist financed out 
of appiopiiations uudci tho Joint Resolution of Apul 8, 1986,“* 
allocated to the Office of Indian Aftaiis by a Piesidentuil letter 
of Jannaiy 11, 1036,"' Tins woik was eontmued undei the 
Emeigency Belief Acts of 1937“° and 1938 The Etmeigency 
Relief Appiopiiatiou Act ot 3030’"* inide a special appiupiuition 
diiect to the Office of Indian Affiiis 
Those Indians whose needs aie not met by the tubal rehabih- 
tatioii piogiam me entitled to tieitment on a iniity with othei 
citizens when thev applv to ttie Faim Socuuty Adminihtiation 
foi indnidual lehabilitation loans’* 

Undei tlie same pnnupte tb it piomptod the holding that indi- 
viduU Indians me eligible to lecone assistance undei the Social 
ac>cnii(y let and floni the Faun Secuuty Admimstiation for 
lehnbilitation loans’" Indian tiilies me eligible to apply foi 
loans undet such legislilioti fot the genoial wclfaie os that 


’“n«arlnj,s n Hubcomm ol Comm on Appiopimt ions, Interior Dept 
70lh Cong , 8d SI ss pi 11, p 401 

<■19 hlal 116 This act appiopiiated loi luial iclubllllallon and 
lellil of shickin ngiicnltuiU anas 

1 Pitsidcnliul Ictlei No 18a>, Jannaiy IJ 1916 
1* Joint BPHolution ol Tuuo 20, 1037, 60 Slat 363, 813 Tbis act 
appropriated loi cxpcnditiuc by the Rosetticmont Adniinititialiun foi 
iibibditation ol nxily persons is Uie Picsiilcnt mav din cl 
i-flolnt Scsulutinn ol Tunc 31, 1038, 63 Btat 800 tJndei this act 
only Indians are lUglbk lo positions on Indian woik lolief projects until 
these needs have been met Memo Sol I D, Deccmbei 14, 1038 
“■Public Bes No 31, 70th Cong, let soas , 262 


lieicbi apinopilatcd lo the Buiiau of Indian Affalie, Dcpaitment 
of the Intiiioi nut of any money in the Trcisniy not olbciwlsc 
appiopiiated foi tlie ftscal ye ir ending Tune 30 1040, 1>1 410 000 
(b) Tho innds piovlilod In tills si i lion sliaU be available for 

f admlnlstiution, not to osHed gOT 600 (2) loins (S) lelnf, 
the pinspcntlon of pmjectn approved bv the Piesidont foi 
Farm Sccuiitj Admimetiatlon foi the beuibt of Indians Undor 
the piovlslons of the Bnieiqency Belief Appiopilation Irt of 
1988, and (6) subject to the appiovU at the Picsldcnt, for 
projects mvolTing imal i( babilltatfon of needy Indians 


"•The aigiunent I hat Indians should be excluded from beneflte avail 
able to other needy peieone undei the appiopi unions to the Farm Se 
cuiity Administration, beceuee of the special appiopilation to the Office 
of Indian ASairs was coneldued and rejected by the Solicitor for the 
Depoitment ot Agilcultoic, in view of the luUng ot the SnllMtoi for 
the Interloi Dcpaitment that tho appropriation to the Office of Indian 
Affairs 


Indian Seivico lo Ihoee pniposes foi 

which expendituies were made dm mg tht flecnl yeai 1930 out 
ot the fund tronateired in that yoai lo the Indian Borvlco by tho 
Faim Security Adminlstiation These purposts aio. In eub- 
Btance (1) giants to Indian tribes foi the benefit of Indians 
thiongh n program of tubal oi commumty piojecle foi the eon- 
etrucQon of ouildlngB and othei tribal and community enter 
pneca, and (2) aamlmstmtive eijpcnses, loons and iilicf 
payments Incidental to the foiegolnc primoiy puipose or other- 
wise affecting Indians who aie Inellglblo to receive benefits Under 
section 8 of w acl (Memo Sol I D, Decembei 14, 1939) 
of Agncultuic theienpon ruled 

— .’OBion for applying 

appropriation lor a epeciflc puipose cannot h. — — 

use of funds appropiiated In more general terms * * * 

funds appropriated to that rFarm Bccnrity] Admlmsti ation 
' the cuirent fBmergency] ^llef Act [of 1989] may he need 
j — ntB to Indians except tnoea Indians who — " 


tor loans and 
reeelvlnK 
the Act 
* Bee Boca 6 and 6, lupra 


except tnoea 

the Indian Office under Section 6 of 
of Agriculture, December 22, 1939 ) 
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pio-viding foi low lent hou’ang dOAOlnpnienl, viheii they «»ie 
otheiwiae qnalthed under the teiins of the legislation The 
United States Housing Act of 1037 authoiizes lo ms to “publio 
housing agenaes,” which an dehnod to mtliidc a ‘ ^ovoininenlal 
entity 01 public body ♦ * ♦ whifh is nnthoii/ed to cngiee 

in the development oi administrition of low lent housing oi 
slum cleaianee In m opinion of the Solicitoi,'*"’ Ihi Intel nn 

‘•‘Alt of fepplmbei 1, 19 J7 3U Rlnt SSR, 42 D S C ihip 8 
bcc 2 (11) Act of Saplimbei 1 , 1027, W bint 8S& 


Depaitnient has held thit Indian lubes mo goveinniental enti 
ties capsWe of undeitoking housing enleipiises and that, wheie 
1 tube is inroipoiated nndn the Act of Tunc IS, 1034,’** it may 
he said to be authoiized to cngiRe in thi low lent housing and 
slum ckiiinre piojtcls eontempl itetl hi the United States 
Housing Act of l9dT and it is, thoieioie eligible to apply for a 
loan uncUi that act 


Op Sill I D , U lOhOT, August G, 1040 
«‘48 Slat 081 


SECTION 7 RECLAMATION AND IRRIGATION 


Bildeuco of ancient Iiugation woiUs ihoniids in the more 
and legions of the ■westoin pait of the United Stiles, nidnating 
that uiigallon was piacticed bv the Indian in piehibloiic times 
Without liiigation, much ot this 1 md is mipiodinliie and 
unsmted to human life When Indian icNei\ itions neie estali 
lished m this countiy, the Fefleial Gmeimneiit, m oidei to make 
It possible foi the Indian to become self snppoi ting, cmbiiked 
on a program of migation del elopment 
At the piesent time, the liiignhon Dnision of the Buieau 
of Indian Allniis is lesponsible £oi the adminisliation ot oiei 
100 ludiiidual luigntion piojccts emlnacmg ippi oMiualelv 
1,250,000 aeies, of which souu bOO.OtlO aties iie midei (on- 
atructed woiks The total imeslnic'ut In these pioiecls evteeds 
151,000,000 The aiea uudui constiucted woils is being m 
creased each yen The annual opei ition and maintenam e 
expeuditnies aioiage about $1, ’500,000, ind the coustiwtion 
expenditures, \aiy fiom ?8,000,000 to $7,000,000 aniinilly"' 
The field administiation is handled tiom tmii ofhies The 
assistant diiectoi’s ofllce m Los AuroIos, the suiieiiisnig engi 
neei’s oJhces In San Fiancisco and Billings, and a dUtiiit oflice 
In Oklahoma Olty Theie is also inaint lined a chief counsel's 
olllce in Los Angeles and a district coutisils ofhee lu Bilhugs 
On each of the piojeots a local oiiei.iting force is maiiit imed 
Until 1802’“ iiiigntiou eonstiuctioii, luainteunuce, and oiieia 
tlon were earned on under the diiection of the leseiiahon 
superintendents, with occasional assist luce fiom loc<il piigineeis 
tempoiarily einploied 

In 1906,’" a chief engineoi was appointed and giadnalli since 
that time a tecdiuical statf and oignnl/atioii has been developed 
to supervise and caiiy on Indian migation 
In 1907,™ a plan contemplaUng close cooperation between 
the Bureau of Reclamation and the Iiidinu Son ice was foimn 
lated Some of the Indian piojects woie transfeued to th' 
Buieau of Beclamatlon Under this agiccmoiit couslnution 
was earned on by the Bechimation Seince on the Flathead 
Foit Peck, and Blackteet projects in Montana and on the Puna 
and Tumn leseivahons m Aiizonn In 1924,"* these pioiects 
were returned to the Indian Sen ice In the past few yeais the 
Bureau of Eedamabon and the Office of Indian AfCaiis fre 
quently have cooperated on engmeeiing featuies of laiioiis 
irrigation piojects 


™Tlio extent to which water tights have been lescived ib considcied 
in Chapter IB 

Annual statemuit of “Costs, CoupiIlntionB, and Mimpllaneous 
Iillgation Data of Indian Iiilgutlon PiOtecti, Tisoal loai 1989, ' 
Interloi Department 
>"IS1(( 

i« By the Act of June IT, 1002, 82 Stat 888, the Seoiotarj was 
authorized to enntraci foi oonstructlon of piojects 
>" Act of June 21, 1006, 84 Stat 886 

Heanugg, Sen Siibcomm of Comm on Ind Att , bmvev of Condi 
dong of the Xndlnns m the United Slaieg, list Cong, 2d sess, pt 6, 
Engle report Jonnory 21, 1930, p 22B0 
™ Act of Jme B, 1024, 48 Stat 800 402 


The iiiigilile land on Indiin icsen aliens ni the Northwest, 
III almost ctcit lusi ince, is allotted In the Southwest a few 
illotmcnts of migible 1 md IniL been nude but on most of 
the losenations in that uei the Indians occupj ind use ceitnin 
sni 111 (1 icts so long ns the indn idiial ru ikes lienofic uil use of the 
bind iiid iiiigntioii f icilities, the ownoiship lennining in a tribal 
status This londitioii applies to pncticalli .ill the projects in 
(be Niiajo and Ufoiii eoinitii .iiid also lo the Pueblo piojects 

In the Noilh and Noithwest the allotments range fiom 2o 
lores to 80 niios, the aioiiigc being .ilwnt 40 icios of mig.ible 
land pei indnuluil The soulhein piojiits iie snbdnided mto 
small tiatls, the mijoiity being about 10 if les In aioas where 
flint 01 gaiden is llie piei riling nop, indisidu il trifts aie fie 
qnontlj as sm,ill is 2 acres ’ ’ 

In addition to consti ui tion, open lion, and nwintenauce of 
systems of canals and ditches, the Indiin iiiigatioii seivve liis 
supemsed the consliuction and opei.itiou and mamtenance of 
uumeions diiiiiage systems, pumping plints, stoiage and flood 
fontiol dams, and miscollaneous migation dei olopments in con 
iiection with subsistenre gaidens oi homesteads Hydioolectiie 
md Diesel engine powti geuei.iling plants” ha\e been con- 
sliucted in some instanies with ti insmlssion lines supplying 
liowci to neiRhboiiiig eomniuuities, fact ones, faims, and mining 
( peiations 

Tbe goscinmont's flist aontuie in nuRilimi constinction m 
1807"* wan piOMdetl Im hi an appiopii ilion of $10,000 for the 
‘expense ot tolletlitig and Iw.iting tho Coloindo Riyei Indians 
m Ai 1/0111 • * lilt lading the ixpense of consti ucting a 
fan.ll foi iiiig,iting sad lesenilion” The woik was fmally 
completed, uiidei supplement in appi opii.itions,"* only to be 
abandoned, howevei, after seioinl unsncressfnl attempts at 
opeiabou and maintcnaiirc In 1884,’'“ a general appiopilation 
of $50,000 foi iiiigatiou was to be spent for migation in the 
disrietion of the Sccietan of the Inteiioi A similni appio 
piiabon followed m 1802," and beginning with 1898,’" Congress 
.uinually made genoi.il appiopn itions uudoi the desciiption 
"Iillgation, Indian Rcsenabous" foi use on such leservabous oi 
for such pui poses as were not pinvided foi by sjieciflc aiiptoprla- 
lion By the Vet of April 1, 1010,”" no new uiigabon project on 
,inx Indian lesenation oi laid could be undeilaken without 

" Dita to snppoit RiQoest foi Public WoiUg Panda, The Indian Seivice, 
lugnst 81 1988 

“■San f'ailos Project Sep snbspo I iiifia 

«*Act of Mnich 2, 1867, 14 btat 492, B14 

"•Act of Juh 27, IS&S 15 Stat 198, 222, Art of May 29, 1872, IT 

Btut 105, 188 

i-sAct of Tub 4 1881, 28 Stat 76, 94 

i”Act of July 13 1892 27 Stot 120 137 

i™Aet of MoiPh a, 1898, 27 Stat 812 681 

aoAppiopiiation acts Act nt Marth 2, 1807, 14 Stat 492, 614, Act 
of July 27, 1868 19 Stat 198 J22 Act of May 29, 1872, 17 Stat 166, 

188, Act of July 4, 1884, 28 St it 70, 04, Act of MaiCh 8, 1891, 26 

Btat 889, lOU 

“«80 Stat 286, 270. 272. 23 U 8 C 888 
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uipiLss ciuLhoiiz.ilioii bi Cuugiisa uiwii inebeiiliiUuu ol an 
CbtunatP oi Llio cobt ol tlio woili to bu loiibtiucted 

IS isic auUioiiz lUoa toi t\pLUililuii‘s ioi iiiig.tluin imiiioscs 
Wcl< Loutoiiud by the At L ot NovLUibci 2, 1021^'' Alibi 19 SJ, 
emcitPiicv lands ntie illocitcd loi iiiigitiuu xnuposcs 

it'oi picgccts luiolMUS a bilge exiieiidituie tiom lUe United 
Stiles Ticisiuy oi tioiu tiibii funds and bcuUiling iii mauv 
11 stint IS, bulli white nid Indian w itei uscis, it has been cus 
tuiuaii tin CojjgJLSs to piss siiocial lets ol authoii^ ibon 
Foi ihc most put itiinbuisuncnl was pioiided ±oi by Uiest 

Until lilt I,* ‘ cosls of Jiiigation woik on ludiiu icscivationB 
unilii genci It iiipitipii i lions since lb84 wt le homo b> On United 
SI ill's Vpiiioiin ilions loi Ibis iiuipose iteic consirteied giatu 
ilns Also iinlil lint yen, piojuas leinilrais ible fiom tribal 
lands \Mie oiiii.tlcil on the theon tint iiiigitiou ctmfeiied 
rolb cl i\ e 1 1 lb il benefit In ellcet , all meinbei s ot the lube weie 
iiiliiiud to PM in 01111 il 11,111 ol the' cost logiidlebb ot whelhei 
t,i not thill linds mho untiled 

Hi till All of August 1, I'll J, Cotigi ess chaiigod Its legislnliic 
polifi ns to ieiinbiiig.ible nnnopii itioii ioi spetifle piojitls, ■inti 
tbeip till 1 uiium il leiiubmseineiu ol constiut tiou chugis oii the 
bisis ot iiidiiidinl bPinflls le'Ciiiod It piondi'd ilso fox icim 
biiisennnt, iiiidei the tbieitioii ot the Seeiel iiv of the Intciioi 
of gent ill ipiiioiiiiatioiis, hitUfito consideiod ns gi.ituitios ind 
gilts M.iinti nance and opei lUou chaiges weie to bo h\e(l upon 
the s<iuie liasis 

BiiCoiecmont of this let pioicd difliciill One icison guen 
wis lint compnMlion of eonsti uetion clnrgos was impossible ai 
tin uiifiimplcted state oi nniniious pioaoets" Fuithenuoie, 
lOiiJiliinscmont in the disciction of the Si*ne(aii of the Inteiioi 
bv tbe Aft ol Aueubt 1, w is made deiM'iidt'iit upon ability 
oi the Indians to pay assessments In 1920,“ when Congiess 
made it mandatoiv that the Becietaiy of the Inteiioi begin to 
enfoite at least paitial leimbuiscment, the lelioutive pioiision 


M' 42 E>tat 208 2B D B C 13 

’■^bei slntulis iclatnu to the moio impnitnnt piojeels in oubscctious 
A (Iiroiigli L of tills sceUoii The iinjoi piojccts in the Indian Sen lit 
siuh IS till ban Ciilos, An/ tlio Wapito and likimi in Wislunglon 
the I'lilhoad, Foit BcJknip, <ind Cinw in Montiiiii and the Wind Rnci 
In Wiomiiif,, wtrt conBtiuiled undoi sptcitic aits of Congitss 

III of Aurust 1, toil, dS btit G82 -itsl, 28 U S C ISt This itt 
provided 


> * • That bU money H trepfudul hpietofoie OI lieteaftcr nndtr 

this pioMsion shill he leniihuibihlp wluu thi Indiins have ade 
quill funds to iip«i5 the Goitinnient such leraibiiisiuients to hi 
made nudii uih lulcs iiid irgulalions is tbo beciol iiy of tin 
Inteiioi may piesciibe Piovulfd fuithn That the btcietniy of 
till IiitPiiiir 1 hiipliv duHii)ii/Pil and diicitid to niipuiliou tlw 
cost of any irusution pmiecl lonstiuctcd foi Indiana and made 
iLinibuisaldt nut of tubal fluids of said IniUans in accoidancp with 
thp IM 111 fits iciiived by each indmdiml Indian so Ini ib iniic- 
tiiuible troin said iingition pinjeit, said cobt to be appoilioned 
iioulnsl such Jndmdud Indiin uiidui such lules, iigulitions, and 
condiUous as the SctiPloiv of tbi Interior may pipscilbi, • * • 


Pi lor to the j oar 1914 thoi e were two tdasseB of funds utdiBed (1) Funds 
speuftid ns loluilrais ibli in the Icsislitup ict making appiopuation and 
m most Bases lOimbui sable fiom tubal funds (2) Funds concpimng 
wbith iiollung TV is stipulated as to roimbuisunent the CiOiV, Blackfcet, 
Flatbiad, Foil Peek, Foit BoUinip Foit Hall and Ynkinia piojects wtie 
m this class Ilcaunes, Sen Subcomm of Comm on Ind Aff, Snivey 
of ConditionB of the Indiana In tbe United States, 7isl Cong , 2nd teas , 
pt 0, Engle lepnit, Jonuoiy 21, 1030, p 2280 
"'IS Sint 182, 081 
S' See In 188 supra 

™ Act of FebiimTy 14, 1920, 41 Stnt 408, 400, 21 U S O 880 This net 
piovidod 


Tbe Socretaiy of the Inteiioi Is hereby autbonaed and dl 
lectid to iLouiie the owneis of ’"'mWo inn/i bt™ iiiiea 

tlon system fieietofoie ’ ' 

Induuis and to which ■ 
end to begin ^ ■ 


_.'lgable land undei any uiiga 

bcieaftei consliiictert tor the binent of 
foi iriigntlon purtposea can be deliv 


e lelmbuzaement 

snub amounts ’ 
bo credited 


partial leimbntsement of the constiuctlon chaigra 
[gement is leqmred by taw, at *uch limis ana in 

as he may diem beat, all pivraints hiieundei to 


of UiG icimbiubomenl ,ut yy,is stieiiuously opposed Home of 
ihi piojLCis included ccidcd ti ib.il 1 aids which had been dxipiaised 
•lud oijcii to cntiy, tlic enli vui iii paying the appiatsed puce which 
apiiiiiiitlr included yy.itci lights Numeious mdiyidual allot 
mints hid been sold uiidei ludi.in agency ids ei tisemi uts with 
the uudbistanding th it yyalii lights yscie included m the con 
ley iiitp All opiiuou by tlu. Altiiine\ GcnciaP'' held th it leim 
buibciueiit could not he entoicul whcio yostod lights had been 
•iciiuucd RogulaUoiib “ yyeio issiud iigiiuiiig thit in all tiituie 
coiiti lets loi the puichasc nt Iiidi in allotnii'iits, Ihi puichasi i 
a>-siiiue iccinc<d iiiigatiuii ch iigos iiul uiidcitake to pay liituic 
cliaigeh imtil the tot il assess ihle costs hart been pairt Likewise 
ininv Iiidiiiis hid iccencd fee piteiits coiitauiiug atIumaUons 
th.it then linds weie lieo oi all eiicuiubi inecs and those liiids 
litei lull bciu sold undei yvaiianty deetl Thu Solicitm ot tlio 
Ucpai tmeut of the Inteiioi “ hold that whi le no bpoeific liui was 
treated by ict ol Cuiigiuss tin lepnymeiil ot iiiigatiou chtiges, 
the obbg ilioii was peisonal ,i' aiiisi Jhi iiidiy idn li Iiidi in <iiid Uic 
laud w ly not subject to consl.iintion chiigcs aciiui'd piioi to 
(he Jssnaiici of the fee p itent 

Unp.iiil ch uges weio nude lions on the 1 incl iiiidei the Blatk 
Uut, Foil i‘ctk, Flathead, Cioyy, W ilipeto, Foil H,iU, Foil Bel- 
kiiip, uidGilaBnei (oi SinCnlos) piojects by specific acts"** 
J’o ticilitite collection ot leiinbinsimoiit ohaiges goneially by 
llie Alt ot Maicli 7, all iiiiiiiid .ippoitioned lousliucliou 

iiid in untcinncp costs wtie made i lion on land in all uiigation 
piojecIs 

Pi ictually all issessmonts th it woit collected nndci the 
1911 “* ,iud acts woie paid hy white Itndiiwncis on In- 

dun piiiypcls In 1032 a stituto known is the Lo,iyiLL Act"'* 


Op Sol I D, MbSTO, Riivambcr 15, 1021, hold no inteie&t cbaige 
,.iiuld be asscssiii foi ovuduc cbaisoa undei the Act of J'cbinery 14, 1920, 
11 btiit 408 409 
« H Op A Q 2C (1921) 

M'Oibio of Iiidinii Alt 1115 Ciimhii No 1077, May 12, 1921 
"•SJL D 700 (1929) 

Vils cieitiiu Iiuiii utimsl IiucKloi iipiymiiit ol lulaitiim rhiigPB 
lU Art ol Much ), 1911 86 Stal 1038 1068 Tuma Brsoivation , Act 
of Ma-cli I, 1911 M Blit 1019 1001, Ooloiado Bnii Brsriyation Act 
ol Aiunsl 24 1912, 17 Btat 518 B22, Qili Rivoi Rtseiyilion Act of 
May IS 1910 39 btat 121, 140 Bldllicnil Rfsi ly iliou Act of May 18 
1910 39 Sill 121 tlO etc Bliiktuil Ri iiyitiiiu, dlBCUsbcd in 4S 
L D OOO (1017), Alt of Miy IS lOK. 39 btat IJt 1C4 Yakima 
Rcstiialiim Vet of Miy 18 1010 89 Stal 121 156 Wcsl Okinogan 
IiiiKitiou Uistiicl, Colylllc Ri stiyalinii , Act of Jnnp 4 1020, 41 Btat 
751 Flow Rcvivolion Act of Maiib 8 1921, 41 Slat 1365 Port 
Iplkuiip UeHiiyatioii , Ait of Miy 24, 1'I22, 42 Slat 052, 5IS8 Fort 
mil llrscii illnn, Ait o( Jiini 7 1024, 48 Pint 476, Qili River 
msirvitlon, Snu Cailos Pinyppt 
1°'4C btat 200 210 

« Act of August 1, 1011 88 Btat 582, 588 
™'Act of Fibimiiy 14, 1920, 41 Stal 408 

"‘Act of Inly 1. 1932 47 St i1 504 Tbp House fommltteo oa 
Indian Attanrs In lecommondlng the passage of tbis law said 


• • • lilt piogtpss ol in my Indians is letaided by old 
debts bild ogilnst them by tbe Qoviinmint and mcuupd under 
ciicumstimcps wludi dietalo adjustment as a mattii of simpK 
luslici TIuii IS it till piisint timo no uutbniity to make inv 
snth idiustniputs As a ciinsiqupnce wbilp Iht Indian Burrnii ban 
bion libci U In making collpptlons tbesr aooumulateil dpbta many 
ol long ytais stiuibnq eslst igamsl linds, igilnst rpstiiitcil 
funds of InOlyidual Indians, and ngalnst somp tnlial funds Tbis 
dpcioasfa Uip value oL lands and inloiEpies with thr mdit 
neiissuy to make Indimk sell Buppoilmg Ihiougb faimlnk, 
Uvpslocl laismg etc 

‘ft IS not tbo iraiposB of this nunsnrp to wipe onl any ynst 
Ol piopei debts The ipcmd ol Ihi Indlins In making icpaymonr 
ol levolving funds and piopii obligations is woithy of PinuUllon 
by oui oitlvpiiB goniiUlv H Is mlrndcil to pnablp tbp SoeiP 
taiy ot Iho InlPilor In do liislicp m connection wHh PI founded 
Ol uniust obllgatiOTiB (Honse Report No 951, 720 Oong , 1st 
BOSS p 1 ) 


Foi an analyais of the legi latlvo histoiy of this act loading to thu 
conclusion thit It oppllos 1o Indian lands subsequently acqulird, &eo 
Op Sol 1 D , K 80188, Apiil 13, 1089 

Of Leltei of Bpcrotaiy of the Inteilor to Coraptrollet General, 
Septcmbei 28, 1932, with regard to avatlabllUy after passage of the 
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IS iinrit'cl Unclii tUis ict, the Soiielm <rf the Inteiioi was 
snen nitluiiit\ tii ami diuiiiiatp i Limhmsnblc diaigis 

duo fioin Indi um oi tiiliis of Indiiiis, tikiiig into coiisulei ilion 
tlio equities (•xisliiig it th( time ot the eiiiendiluie It "was lyc 
cifl(aUi pioiirteil i\ith icspert to iini,ilioii thit all uiKollocleil 
PoiistiiKtuni i -.sessim iits tlin<tol<)io lesiocl MGie taiiLelled and 
that no luoK assti nuiits ot < onsti uttion th Hires should be made 
IS loriK as 1 inds leiiiaiu lu Induii ouneislup Thw ict in cH« t 
lOCdtnvifl the noid Joi nid pioiidcd i subsidy in tavoi of tUo 
Indians lo (ho citeiit of constiuclion costs 

A OPERATION AND MAINTENANCE CHARGES 
Alllioiif,li the Lent lit Vet “ lolii lod tbi Indian ot liabiliti foi 
tiitiup tonslmttion chaifiis, lio umiiiiod liable loi the luiient 
assessments fni oiieiition ind niuntuiaiice chniges Iloupiei, 
IS the Ad ot August 1, 1914 nude leuubui scuKut of all chaiges 
depeiidint upon abililv of the Imban to ])a\,'“ \ihen an igencj 
supcniittndcut ceitifies is to the indit,fnt cuciimsi lines oC an 
Indian ])imuoiiIs ol luiicnt opeiatlon lud nmntenince cbiiges 
aiealso defeiieil lud leinaiii rbaigis ag.iinsl the land In such 
e i^os a leiuihui ^ iiiie ippioiination is sccuied to deti ly the 
Indian’s sliiit* of 'inch costs 

Land of non tndiiu omikis on Indian piojects continued lia 
bio foi II ligation const i net nm chaigc's Seiciil inoi doiinni 
acts'” btiio ben'll eniitid foi then iihof In 1910“* (Jongiess 
antboimod in invcstig ttion lud adiustment of uiii, lUon cb ages 
on non fiidi in lands A suiiei is now m pioeess Umlei this 
net, costs ubicli tie loniid inipiopei uiwii insestigation nuclei 
diieotioii ol tbP Suietin of tlio Inteiioi may be adjusted 
sulnoct lo upoit ol the pioposcd adjustments to (.'ongiest. foi 
appioial Fuitlici, the Sicietiiv is autboii/ed to docluo liiid 
noun 1 ig ihle foi a peiiod not e-sccodmg 5 veniH, which could not 
bo piopoilv iiiipatcd with exlsiting facilities and no chiiiteq 
liny b(> issossed dining tint pciiod He iiiav, ilso, cinccl all 
cbngi's, t oiistinction and oiMiatiou and ni iiiilenauce, which 
lemainefl unpaid at the time Indian title was extinguished 
sihich weie not a lion against the land 
Eegiilitions lelative to time of paimeut, dcliieiy, penilties 
foi nonirntment, both as to fme and stoppage of watei upon 
foiliiie to pay, appoitionmcnt of watoi and othei disttactions as 
to lailous classes of watei usois, Indians, Indlnn lessees, and 
non ludmiiE,, and the effect of contiacte with state oi local watei 
usois’ piojccts aio in foice*" 

The i oiionci uiigntion piojcets weie mstituted and aro opeiated 
undoi dissinulfli conditions and diffeiont statntoiy authoiity, 
and consequently legulations are not unifoim 
Qcuoial ststutoiy piosisions dealing with migatlon aie noted 
below " 


liCailtt Act of funds ippiopriatcd foi iiiigalion piojicta without consent 
ol Iiidlin owneis to ply constiucUon oosts 
After in assessment has aiunod, the Secietaiy of the Intenoi is 

without authoiitj to extend time of payment In the absence of spicifle 

enaeiment of CougKss except ss modified by the Leayitl Act Op 
Sol I D M 26084, Tuly 3, 1880 , CO L D 228 
“•Act of Tub 1, 1032 47 Stst 6bl 
w* See quotation of act fn 130 inpra 

wiAot of Febiuaiy 14 1911 40 Stat 1116, 1137, Act of June 1 
J032, 47 Stat 604 Act of Janu-uy 20, 1083 4T St it 770, Act of 
Mai oh 8, 1933, 47 Stat 1427, Act of Maj 8, 1036 J9 Stat 170, 187, 
Act of June 13 1036 49 Stat SdT Act of ApiU 14, 1686 48 Stat 1206, 
Act ot May 31 1080, Pub No 07, Tbth Cong, let eeae , Pub Kes No 
40 of August 6, 1919 76th Cong 1st sesg These mointoilum acts 
defeiiod only constiuction charges 'ind not aesesBinent foi opeiatlon 
and malntenmce Foi legulatlons, ace 26 C F B 1301-180100 and 
151 1-161 4 and 16 1 1 

’•■Alt of June 22 1030, 40 Stat 1808 
““ 21 C F R subchaps L il N 0 

‘""Act of FebinaiJ 8, 1887 24 Slat 338, 800 (Secietaiy of the 
Inteiioi uuthoilzcd to pioside foi equal distiilintion of water supply 


Tlie inoiL inipoilant jjeilmeiit lugislation of the so\Gial more 
inipoitint iiiigation piojccts nie eunmciitcd subsequently 

B BLACKFEET PROTECT “ 

Undci ail .iguemciil of Tune 10, 1806 mion cessiou ot Iniliaii 
land, the Umtod Stilts was comniiltcsl to iiiigite the tairas of 
Iho Blackfcet Tube of Indians Tlitii lescivation consisting of 
1492012 acus inhabited b\ appioMnialth 1600 Indiins is lo 
calid in the noithwoslein pul of Mont iiia In couuetlion with 
Ihi'lncstook iiidiisliv, l.lic basis upon wliitb the Blaclcteot Indians 
pxiHct to itlaiii a siislTiuiut cconomi, nngitum is ncccssaiy lo 
iiise wintci feed foi citUe Oiieiation costs wcie appoitioned 
lo the liiitl aiigatod, lud Indian lanclownei s, when si 11 sup 
pilling, wcic to leiJii eoiistincliou chiigos oici mil allot e the 
amount paid tiom tubal fiiuds 

C COLORADO RIVER PROJECT “ 

TheOoloiado Ritci piojoit niig lies (i,B0O a< les on Uie Coloi ido 
Bitei Besenation in Aii/ona In l‘)10, a policy of leasing was 


imoiif, (he liidi ms on iny ii sei v ilion) , lit ol Miiih 3 1S91 20 Blal 
1091 IJOJ (luhts ol tt It to piililli Iiiid mil risiH itiiius tti IL gi mtid 
till cimal ind ilitih (imipiiiiies undii aitnu uilis and nguUliiiiis) 
Alt of Belli unit 26 1S87 29 htit 599 fiippiii il ii suyoii hIIls on iisltiu 
lions) Apt of Mu 11 JfiOS 30 btit i04 I inthoiiyeil lights ulwij fm 
ditiiiis I iiials rosLitoIrs, lUd olhii purijosi s siibsidiait to iiiikilioul 
III of Fi 111 unit 18 1901 31 SI It 790 (iiqiiiiid thi npiiroiiil ol Ihi Sicii 
till} ol the lull mil iiid the Lhiet olDici ol Iho ilepattmini in chiigi ut 
tliL Hsiit ilioii til 11 ht ol wij liii (llliliis I inals and iisiitiiiis through 
Hsiititions No iisomciits ttLii innliiiicl lit emits ot the light of 
wnt) Alt of Turn 21 lOOh 34 SI it 125 327 (pioMilnd loi tin slli of 
ail} illotted land williln ii ltd inmtiou piojicl wilh Ihc ippiiittl id Ihi 
Sicntut Ilf till Intirioi cunipi nsatinu to In nsiil Oisl tii pat inn 
stiticlion ch tigis) Act of Apiil 4 1910 >6 Stat 2(i') 270 (piotiilcd foi 
ttimss nulliiiiiailiou ol Oonfciess ol iii} iii),itioii piiqict and then 
only iftei estimation ol pinbible cost ol luideil Aim ) let nt liini 23 
1910 dO '•tit S50 358 (piotidtll loi Ihi ii iitllioii of piitti i silin on 
Indnn million piojitls) Act ol AiinUst 1 1014 29 Slat 592 69d 
(modi iiiiaalliin ixpindituiis loimbui ' ible ind ipporllnnile costs lo 
bciutits iiuittdl Vet Of Folimait 11, 1920 41 Stiil 403 (inndi inuntli 
toit tint the Stcii'tiiy ol the Iiiloiioi biuii cnlliilion ot nt hast 
pnitiil leimbnisinieiit ol constiuction costs) , toi retuliitious issued m 
pnisuincr ol this ict see 25 D S (J 1411-J117, ActoflIaith7 1029 
48 btal 200 210 (piiildid thil all niipiiil tlurgis ii iiulmisable by liw 
become a fiisl lua u, unit the Kntl) Act of July 1 1932 47 Stat 664 
(inoviilid tliH no ciinstiuclion nsissimnls bi 1i vied at ansi Iiidiiii 
lands until Indian title tlioiitn hid bicn i sLintuisludi Ait of June 22 
1936 49 Silt 1801 tpioildid foi Uii> invi stiwilion and ndjustmont of 
litigation chnigee subject to the appiov U of C'oiigioss) , nioi itonuin acta, 
aec tn 107 

-“Piliitipa! atiluloi} pioMsioiis, olhei Lhm appiopilition acts, or 
lets genei nil} applicable lo all pmoccts which lelalt spiilhcully lo the 
BliUcfcel piiijcct aie ActofUaicbl 1007 34 Stat lOlD 10d6 (authn 
iiaed const nictlon ) , Act of May 18, lOlG 39 Btit 128 140 (lutgatlon 
thiigps wpic made a lien on the lands) , Vot of Tuiii 20 1019, 41 btit 3, 
10 (icplaci d provisions of tlic Act of Maicli 1 1007, 84 Stat 1016, 1035, 
lelating to the disposal of allotted land! and provided for fuither allot- 
menl to tiilial niemhois Act ol Apill 1, 1920, 11 SUL 649 (authoiiacd 
the becictuy of the Inteiioi to acqulii land for le^eivnlr puipnues) , Act 
of Fcbiuniy 26 1823 42 Stat 1289 { inihoilxed the B cietaiy of the Tn 
teiioi to enter Into sn igieement with loole I’ounty iiiigitlon distilct 
to seillo wntci lights ol the BUckteel Inrtiina) , Act of Febiuaiy 18, 
1931, 46 atnt lOOJ (anthorlaed the Secietaiy of the Intaior to adluet 
piymenl ot claigee on Blaikfeet Indian uilgapon pioiecli) , Act ot 
Anguet 28 1937 60 Slit ®6l 865 (provided thit the Secietaiy of tha 
Inteiioi iclia>ie lo tlie Plncklcet Tiilic thi inti'icsl in ccitun lands 
acquued by the Unllod Slates undii leclamation laws Imd to be hild 
m tinst loi the Indlms by the Semetary of the Inteiioi) Foi diecna 
Sion ot Act of Mu 1 1888 26 Stat 113, ns affecting witu rights of 
Blackleet Indians, t«e Op Sol I D , M 16840, May 12, 1926 Foi legn 
latlone eee 26 C F B 81 1-01 22 

"•28 Stat 321 384 

"Art of March 1, 1807 34 Stat 1010 1086 

“* Principal itatuton pi ovialons, other thnn thoie relating to appro 
priationa or those generally applicable to all piojectg, which relate 
specifically lo the Colorado Kiyer project are Act of March 2 1867, 
14 Btat 492, 614 (appiopiiated for conetractlon of canal) , Act of July 





RECLAMATION AND IRRIGATION 


25 i 


iiistitutifl ^\hcicb^ lusbpcs m coiisidoi.ilion of cleimig ind mi 
pioMiig tliL InncI icfi'ULd the use ot it £oi liom 3 to 7 joiis, 
opei itioiis ,nicl maintL'miue cbaiRPS hi iiife paid hi lessee Siueo 
lU") the lessee has pud loustiiictioii elniBCs Ciop letiniis tiom 
this piojeet ha\e in the past been is high as li TOO, 000 md it is 
expected thit the 1 iiid of this lesenalioii piopeili dinned will 
piodiice piofitalili A lUicisiou dam is iindci const lULtiou in 
the Coluiado Riici iitai Piikoi, nhich will dncit witei foi 
100,000 anis of Indian owutd land 

D CROW IRRIGATION PROJECT “ 

Constiiietioii ot the piesent iiiigstion system on the Ciow 
Indian Rcsiintion in suutheastiin Moutiua was begun in 
1SH“) 

Undei Uic agieemciil with the Oiow Tube * tlie United Slstcs 
agiecd to constuiil in iingitinn ino]o(t, lud iacilitits wcie ex 
tended moie oi less loiitiiuiousli until I'lJI Mam piii.ite 
sj stems nie open ited fiom the stioams supiihing the Indian 
pjoject To pi (Hide i sntheitnl n ifei snpiilv loi the tici now 
undei eultirition i stongi dam is being eonstineted 
All mouei expended foi iiiigitiou, both lonstniotion and 
opeiatioii iiid m iiiileiiuiei wen Horn tub il tnuds until l‘)J4 
Beginnmg with l')18, “ these funds woio m ide icimbuis ible 

E FLATHEAD IRRIGATION PROJECT * 

The Flitheid pnneet oti the Flathead Reseivntion m west 
ein Montniin iiiigates appio\imately 101,000 ncies Less than 

27 IStiS Pi btst l')8 222 (pio7i(Urt fuilhn ioi niijatiuii lauals) Act 
ot Apiil 21 1904 3 Stit lls9 224 ( lulhni i7( d in igitlou imdii Sctln 
nutioiiAit), UtolApril4 1910 30 fitat 269 273 (authoiwed fmthu 
const! utlion lunds to be leinilimsoa tiom the sale ot lands) Act ot 
Maich 3 ion o6 Stat 1093 106d (made constiuotioa chirses i hen 
on the land not to be eiifineid as long as oiiginal allotteo occnpied land 
as a homceteiid) 

“ t’llncipU Btstutoi> piovisinne, other than thoee relating to appiu 
piiations ni those ji iiii dU ippliinble to sU ptojiels, winch iilale spe 
ciflcnlli to the Plow Histinlion lie Act of Apiil27 1901, 38 Stut 352 
2b7 (agreiincnt hr wliirti pioceods from coded lands weie to ha nsod in 
Irileition) , Act of Muiih 3, 1009 39 Stat 791 797 (ertinded piovislons 
tor enUy upon leded liiids) Act ot May 26 1018 iO Stat 961 974 
(undi iciinbuis ililc ippiopmtlon fiom tiilnl lunds), Act of Ivme 4 
1920 41 Slat 791 (made iiiigstlon Lharges i Hen on the land bince 
that jcii lunds hivi bton appiopmted fiom the United Stites Ttpaemy 
Aft of May 2() 1920 14 S( it 098 (amends the Act of June 4 1920 41 
8tat 7Dl liv piusidins pipslou-, cspendituic of tiibil funds not ippiOTtd 
by the tilhsl council be iclmbuiscd to the tilbc) hoi legulaltoiib see 
26 C P H 04 1-94 22 

« See Uiutfi! starts v Power., 809 U S 981 (1038) , Aiidman T 
Bpeai Uorgati Lve’iiocK Co 79 P 2d 087 (1938) 

•"Act of March 8 1900, 36 Slit 781 797 

*» Act of May 33 1018, 40 Stat 961, 674 

Fiinclpal at itutoiy prOTteions olbir than those lelatlng to appio 
prlatlons or tliose genci lUy applicable to all projfcta which lelatc 
ipeclflcally to the Flitliead prolict aie Act of Apiil 23 190J sS St it 
302 806 (aulhoiired suiviy foi iiilgntion puipobpe) Act of Juno 21 
1906, 34 St It 826 >64, and Act of Apiil 80, 1908, 86 Stat 70, 83 
(amended and extended Act ot April 23, 1904, 83 Stat 802, 806) Act 
of May 29 1908, 33 Stat 444 448 (provided that (nii}men on the 
poition of leseivatinn pi> piopoitiunate cost ol iiiigatlon conetiuction 
Allotted Indian lands win lelleved of conbUuctlon cobts) , Act of Apiil 
4, 1910, 86 Stat 260 277 (anthoiwcd conatruction) , Act of Angubt 
24, 1912, 87 Stat 918 620 (lelated to the disposal of allotted land) , 
Act of Tulv 17 1914, 33 Slat 610 (provided foi letmbiustment of fundi 
spent for niigatlon) Act of Maj 18 1910 39 Stat 123 139 (pioiidcd 
loi opeidUun and maintenance chaiges and amended the Act of Mij 29 
1008 35 Stat 444 443 so that purchasers of allotted Indian Lands weio 
liahle foi construction chaiges, leftinded money spent from inlwl 
funds foi u ligation) , Art of Juno 6, 1924, 48 Stit 890, 402 (trans 
feired the Flathead roseivation fiom the Bnieau of Reclamation to the 
Indian Seivice) For legulatlona sco 26 O P K 97 1—100 10 Poi 
regnlnttone relating to electilc power evetem see ifiid , 121 1-131 62 
euijfoodp V J-oh«*(on, 66 P 2d 090 (C C A 9 1083) and Vmtea 
Btatet V Ucinhie, 101 P 2d 660 (CCA 10, 1989) lelate to wntei 
rights of this tribe 


oiiol-oiiiLh of the land is owned by Indians Hep,iymont con- 
tiifls pifii idiiig lui piiiiienl uf coustiiictioii tiid opciatioii and 
111 iiiitemim i i lists hate hicii iMiutwl by non-India ii owiicis 
A iHinci sislcui IS oMiittsl in loiiiicctiim with Hit iiiigntlon 

IJlllltCl 

Tiibil monca w is expended lui i iiait ut the cimstiuttion 
Bi I ho Act ot Mil 18 lUlO, ” these tuiids wcie lelundcd md 
placed to the ciedit oi tho tube 

F FORT BELKNAP PROJECT " 

The Foil Belknap piojecl, on the icseiiatiiiii of that iifuiiG, 
in noith leiilial Alontaiu, Ins been in oiieiation abimt 40 vcais 
The iiiigiicd laud is all liitUiii owned Tubal iimiifi li.is been 
used oxUnsnUy iii tbe ciiiibliuction of Ibis inoject Vll tim- 
stiuctiou npinopiiations weic made leimbuis.ibli but watei 
useis ou this piojcit hate not had sufficient lucomo to piy 
chnigus 

G FORT HALL PROJECT " 

The Foit Hill pioject on the Foit ILill Reaciiatiiin in the 
soulheaslwu paiC of Idilio loiitams a total iiiigable aiei of 
00,000 acies ol which ti0,000 acics aic undei constiucted winks 
Vdditional slinagi on Siuke Rnei will be iiecessiit to pxmide 
a watci suiiply tin (he icmamiiig 30,000 acies of iiiigible laud 
liiigitioii on this lesen ition is til il as the key to the agucul- 
luial onteipiises h) which tbe Iiiiliins expect to become telf- 
sustninmg In the agiecmient ot the United States with this 
tube" it w IS pioMded “that w itei lights aic to be without 
cost to the Didiaiis so long as title lemaincd iii siid Indiins oi 
ti ibe ” The while owneil 1 iiids p ly both coiisti uctiim and opi i 
ation and inamliiiancc clnigcs A nouieimhtusiblc appiupiia 
lion has been made each yCiii to coiei the Diclian sham ol the 
costs 

n FORT PECK RESERVATION ■“ 

By the Act of May 30, 1008, nndei the diiection of tlie Recla- 
mation SeiiKP, iiiigation piojccts wcie built ou Foit Peck 

" 39 btdt 128 141 

“•I'lincipal btatutoii provisions othei than those lelitmg to ippro 
pililninM Ol Ihosi gimially appllcablo to all piojectb winch relate ipo 
iifltilli to the Pint aikniip piolctt aic lit ol luni 10 1896 20 Stat 
321 331 (ogiiHiuonl of llir Dmtwl States to liiigntr lands ou Port 
Belknap Ilpscis itlon) Vet ol April 4 1910 30 Stit 2b9 277 (provided 
Ibit cu'ts of Hiigatlon be iclnibmbid liom tiibil luuds) , Act of Maich 
8, loll 10 Slat 1098 1 066 piovldcd cimihis beciinip a flisl lien wbeu 
laud cpisps to bi usid is i hoiuiSiUad) , Act ol Much 3 1921 41 Stat 
I860, 1367 (pioildtd all chaiges become a lion on thi hind) Iiu 
regulations sie 29 C J E 103 1-103 22 
**PiiucipU slatutors pinvisious othei than those iclating to appio 
pilatums 01 tbohc gcneially applirable to all pioiects which leute 
sppciacill} to the Foit Hall pioject aie Vet of Maiih 1 1907 84 Stat 
1010 1024 tmhtitutcd constiuctliin) , Act of Apiil 4 1910 )0 Stat 260, 
274 (piovidcd tor the paimciit ot coustiuctiun chatnes on lands in 
pilvate owncibhlp) , Act of kkuch 3, 1011 36 Stat 1063 1063 (provided 
tor the completion of the piojeet and thit cIiugeB should be a lien on 
land not nsod aa Indian bumestcad) Act of Mai 24, 1922 42 Stat 992 
663 (proMded that tho cost of lehabilitation to he paid bj both Indian 
and non Indkm ow nets making propoitionatc lemilHiisubli ixpinditnici. 
a lien on Indian lands) , Act of Maich 3 1027 44 btnt 1)68 (lequucd 
contracts foi the lepiymeut of fnrthei ehoiges hi white ovtneis and 
cicalcd a hen on IniUun Iinds Thie applied to the Gibson unit only) 
Poi rcgnlationi ace 23 P P H 100 1-106 29 
"‘Op Sol I D M6880 June 19 1923 (aothoilti of the Sccnlsiy of 
the Inleiioi to appiopnate land m hoit Hall Rcsiivatiou as a leseivou 
olte wUhout consent of tho Indiana) 

-“Ihlnclpal alatutory pionslons othei than those relating to appio 
pi 1 itions Ol Iboae gi neciilly applicable In all piojects which relate spocitl 
cally to the Fort Peck Eeaeiv itlon ore Act nf Maj 30 1003 39 &lit 698 
(authmtaBd conetiuction). Act of Mni 18 1910 10 Stat 123 140 

(proiided that a Hen was to be iccltcd in patents for unpaid chaiges, 
that tiibol funds httharto used toi conetiuction he lelumed to the 
liihal account) , Act of Jnne 0 1924, 43 Stat 390, 402 (tionsfeiied 
juiedictlon from the Bureau of Beclamalion to the Indian Soivice) 
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Ilesei\aUon, Moot , into -whicli bot]i white and Iiidiin inteiests 
entpicd Tho piocopcls of the “idle oi suiplus Idnd -weie used 
foi oiigiiial coustiuction 

I SAN CARLOS PROJECT “ 

The Sun Cailos imgation pioject, " was desigiii'd to iiiigati 
100,000 acies of which '50,000 lie owned by whites .mcl 00,000 
ncics on the Gili Ri\ei Indnn Resell ntioii owiud iii imil by 
mdnidunl Iiidiins <iiifl in put by the Qila Rnoi I'liiin hlaiicopi 
Indian Cominunily "* The piojett has a hydioclectiie plint at 
OooUdgp Dam and a Dic-ol electiic plant located iieai the town 
ol Coolidge, witli high lollaep and low lollagc line's to cany 
powoi to piojeet iiiigalion wells, noaiby towns, tumiiig camps 
and nil il f iiiii tousnmeis 

J UINTAH 

On the Uintah Besoii itioii in tJlih an iiiiftitum inoiiit i i 
eoustiuctod 0\ei i puiod ot i eai fiom 1900 to 1012 A system 
atic piogi nil ol leplaceiiii'iit is now xii piocesb 

This pioject IS dosigmrt to niu,ate 71,104 acics of piopct laud 
and to c.iiiy w itoi to apiiioMuntely 28 000 acic^ ol piiiatc 
lands thiough (oiiymg oaiiaeity gi anted to comiwuies and mdi 
Mdinls who pij a piopoitioinilo shaie in the opci ilion nid 
mainteimiiee of the pioject 

■“•Piinclpal statutniy piuiisloas, olhei tliaii nppiOLnlnliuns oi those 
gtoeinllj applicable to lU piojocts nliicli ulatc ‘■piclflc illi to the bau 
CdilOB piojcct aie Act ot Mnich 1, aOOS 38 btat 1048 J081 t luUiorl^i'd 
coasliuctiQn nnd pioxlded that coats of the pioiect tot tin Puna Indians 
be repaid within 80 yiais altei thi liidlacs have liLLuini hiippoitliu,) , 
Act of Au,nat 21, 1018, 17 Btit B18 6J2 (piovidtd that the tosl ot the 
iriibition woik he leimbiusible and cieatrd a hen npon Indian lands) , 
Act ot Min IB 1O10 30 Btlt 128 121 (ptovidid toi llu <on iwtion 
of a diini lo iiiinttc wbili nnd Indian i nn< d lanrih eost>. ot this 
constiiicUon niude itunbuisiblo with lespiit to Indiin lands nndei the 
tot of Anguiit 24 1112 Coats ot non Ii dim owned Und w«i< to bt 
paid m locoidance with the Act ot August 18 1014 38 Slat <>s(i) , Act 
of Juno 7 1024 43 Stnl 47", 4T(, (diabllng act foi the Sm Cnriob 
piojoct pioTidPd toi contiiicts toi iriitation ot the Qiln Hivti lli iisution 
and ot white-owned land) 

'"Piefeunoo oi Indiana to witcia stoied by CooJldgp Dam Memo 
Bol I D Pehium} 11, 1088 

*“ aieino Sol I D August 26 1986 ( collection ot chaigoa) 

-“Piinclpal atalutoiy proTisioiis, oUier than those nlitin,, lo ippio 
piiatloDS Ol tlioso neiiGi illy apphtnble to all ptojocts, which lelitc 
speclflcolly lo tlip Uintah icugation protects aic Act of Tune 21 lOOb 
84 Btat 526, 876 (autlioilaed the inoicct and piovidcd 1h,it the cost 
should be iLpiud within 80 seais aflir becoming self snppoi ling) Act 
of Apiil dO, 1108, n Stat 70 06 (provided foi Uie leasing of allotled 
Irrigated lands wnth the consent of the allottee with the ippioinl of 
the beciPtaij of the Inteiloi.) Act of Miv 24, 1022, 42 Stat 'i’SS 078 
(ptovidi d loi eatension ind lehabilitation ot tbia pinject lepaid fiom the 
piindpal funds held In tiust for tbo Contcdciatod Band of Ute Indians) 
Fot icfiolattons ace 20 C P B. 12] 1-121 28 


K WIND RIVERS' 

Tlie Wind Bnci imedtion piojict includes Uie diuuiiished 
iiid ceded iwitioiis ol the Wind llivei Beseiaaliou, Wyoming 
ahe piojiet consists of fi\c siotems embi icmg uiig iWe iic is of 
aiipioviindlely 65,000 aeios The funds luinished foi this 
liiojeet weie made leimhui sable Assessments ot opeiatioii iiid 
luamtcnaiice costs aie made against ill laud to which w.itei i ,m 
lie delneicd e-veopt tubal lauds not taiiued Regulations coi- 
emig the hist sale of the iiiigated 1 iiid pioaidod ioi paid up 
n<itei lights These lands aie not chaiged with coiistiuction 
1 osts”' 

L YAKIMA 

Ohc Yakima Rcseii ition iiiigatioii piojects in the State of 
Wasliiiigloii uielude the Wipato, Topiicnish Shikop, Situs, and 
Uilaiiiim units conlaiiiiug i total niigihle aiej of 170 000 icies, 
il which 120,000 icics aip in Indian owiiPiship and ">0,000 icies 
III put ite owupisliip Ot this aioa some 128,000 acios iie sup 
plied with iiiigilion facilities 

•*<'iam<ipil slitnioij inotisions othei (hin ippiopiiitloiis or nls 
uiciillt npplualile to all iiilgitlon piuiuts wliuh iditr spiiininlly 
t» tit Wind Ritoi puijicl me Act ol Maicli S 1906 18 Blal 1016 
(piotidid loi the eonsliuction ol the pioj cl fiom piotiedh of 6 lU of 
I (lid lands) Act ol Apill 80 IBOS 11 Slit 70 07 (nppiopiu lions 
illh piovision foi iiimbinstnn nt ot luuils iippiopi laled hi lliis acl) , 
Vet of Mi\ 26 1018, 40 Slal %t 610 (piiividid tint pin Lit linila 
iiiidei tb a pioject pay thdi pio iita shin ol tin cost of cunstiuclion) 
Fin ugnlihons sti 25 C F H 127 1-127 22 

»'Op Sol I D Ml 1061 Tub 8 1025 

Pilucipil stiluton pioslsions othti (bin those lelaling to appro 
P'lalions Ol those geueiallv applicibli (o all piojicls wlilcli lelilt epe 
eiacnll} to thi Tikimi piowct aie Afis ot D cembci 21, 1104 31 Stit 
111 (pioidtd foi the oonstiuction of nutation woik on the liikima 
Indnn Hesinnlioo, suib btneflt lo conipinsite the Indians loi any 
\ ilid ii^ht bithnto aitiiniid bj aettln, this act piovltlid Ibat (he 
pioiotds of the salt of lind hr nstd (n (he cons(iuc(ion of the pioleiO , 
A<( oi luiii 21 ]00(> '4 St it 120 ( ippinpiiated iciiuliuisalik fuiids) , 
Act ol Apij] 4 1110 8(> Stat 201 B8b (piondcd fni llie consd ncljon 
>t a drilnice sistim lor the Wipito puijofl) Acl ol nine lO 1018 
•8 Stit 77 too (pimidid loi the iiipuintincnt ot ii Joint coiisiisstonil 
omniillec to i< pint on Ihi ftaslhillly of coiisliuctins iiiigUiou s}alems 
m this useiinlionl Act ot Angnsl l 1114 18 aiat 182 604 (puivldcd 
Hint thi Indians who had been unjnsllj depuvid of the laklini Eivir 
be entitled to 117 cubic feet pn sicond in piipeluily) , Act of Augiisl 1 
1114 88 Stat 6S2 604 ( const j ued in Op bol I D, M 3401, Vpiil 11 1021, 
holding that no penillj could be d aigcd on delinquent j Tina applied lo 
die Wapato and Satus unit onlj ) , Vot iil U ly 18 1010 81 Slat 12 i, 15 1, 
164 (piosultd costs in intension of pioioct be iGimbuieed lu 20 onoual 
met illini n(B ind cieated a flist Inu on Indian Units in the Wipalo and 
batueumt, lUtlioiired the Beoiefcuj of tbi Inteiioi to U\ opeintiou and 
iiliinlenancc ohaigcs, coustiueil lu lail OF Memo, Jum 12, 10881, 
Vtt of Inne 80 1911, 41 Itat 1 28 (made nniollected cbaigte hum on 
land nndei the Ti ppcmsb himcoc nnila) , Acl of Filiiuaiy 14 1920 
41 fetat 406 481 (prosidcd tbit Inndownus nndei the Wipato aud 
Situs units repay constiuction coda of laud at 1>5 pii lOie per yioi) , 
Vet of Miy 26 1922 42 btat 611 (leduccd lunuul lonstiuction piy 
mcnl fiom 86 to 1>2 10 pei acie on the Wapato and Batus units) 
Poi legiUations iigaiillug the Wapito iintition pioject, Waabmglon, see 
21 C F H 1241-12411 


SECTION 8 FEDERAL LEGAL SERVICES 

The United States without ipecifit statutory anthoiily lepre- The B'edeidl Qoyeinmeiit, as a routine seiviee lo the Indian, 
aents the Indian genet lUy m legal matteia in which the United bungs actions to enfoice teim‘< of lenses oi otUei contiaek niis- 
Sldtes hns an luteiost E’edernl legal sei vices, theiefoie, aie mg in connection with leslilctcd piopeity It institutes oi 
dvallable Lo the Indian m eniwsi mvolying the pi otectioii of piop- defends litigation lolating to oil loynlUei oi othei mlncial 
city allotted oi furnished to the Indian by the Goyoinment in iighte aud lepieseuts the Indians in suits involving federal and 
which an mteiost of the United Slates may be found, cither in state taxes’* 

the tact that it holds such piopeily in liubt foi the Indians or Tho Depaitment of Jubheehab, foi the most part, followed the 
in the fact that tho piopoity may be held by the Indians subject pohey of lepiesentlug Indians m inatteis lelatiug to their allot 
lo leatilctions against alienation”* ments or reseivabons oi lo piopeity of Indians over which 

-1 Jnatice Deportmeiit FUe No 90-2-0114-1, Memo of July 29, 1982 


I See Chaptei 10, 
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Coiigio&s his pio’iKjcd thit the United St itcs m.iintain contiol 
ind supeiMsion 

Legal i( iju siiitnlinii ib also glien the Indian in ollici cases in 
voUing inteiisls ot the United fetitcs, «s c-cpiesscd iii ticaty 
pioMsioiis 01 acts of Coiigicss Ihesc cisos toi the most pait 
lelite to hunting and fishing piiulegcs, watei lights, suits foi 
tiespnss 01 other lights iiisnig out of icscivntion piopeitv " 

A specific statutoiy duty to lepiesont the Indnn in nU suits it 
law and in equity is found in section 175, title 26, of the United 
States Code This section pi o\ ides 

In 111 HI lies and Tciiifoiies «hore tlieie nie leoeiiation*- 
01 illotled Iiidiatib the United Slates disliict attoiney shall 
icpit spilt tlioni in ill suits at law iiid in equity 

Tlie language of this iiiovislon is yeiy bioad, and this probably 
has hocii a factoi in the failuie ot the Dopaitmeiit ot Justice to 
adopt a consistent policy ns to uhoii it will autlioiize oi lequiic 
the United Stitcs distiict attoineis to appeal on behalf of the 
Indian 

The oiiglnal ennctinent, as tound in the Act of M iich 3, 1803,*'' 
IS pnit of a p.iiagiaph •nliich lendb 

To cuible the Scent iiy ot tht Inti iioi, in his discietion 
to p,n the legal costs iiuuiied by Indi ms in loiitosts initi 
a(ed by oi aginist them, to any euliy, hling, ui otbei 
cl urns, unde I the liws ot Coiigiess lelatuig to public 
linds, loi am siifiJcient cause nlfcctliig the Irgalily oi 
c.ilidity of the eiiliy, filing oi cl iim flyc thousand dollnis 
PmvuJctI, That the lees to bo ptid by and on beh ilf ol tin 
Indian pm ly in any case shall ho one halt of the fees pro 
vide d by law in such c.ises, and said fees shall be paid b' 
the Oommissionei oi Indnn Attiirs, with the appioval o' 
the Sciielny of the Intpiioi, on an iccount stited by lh< 
piopci land o/hccis tliiongh (he Oonnnissioiiei ol the Gen 
onl Land Ofhee In all stales and Tcmloiies wheie 
tlieic nio 1 psciyationa oi allotted Indi uis the United Slate 
Dlstiipt Attoiney shall leprc&cnt them in all smta at law 
and in equity 

II may bo iigued that the 1 ist sentence of Ihe paragiaph should 
bo construed ns lelating only to the flist sentence, and the cii 
rnmstancc that the last sentence was intiodaced on the flooi 
ot the House in the couise ot a discussion of the flist sentenci 
may he thou'ht to glso suppoit to this consti notion “ Bach a 
constiuction, boweiei, would subordinate the plain language of 
the statute to the foim of paiagiaphmg, and would ignoie the 
long established custom of including items of peinwnent geneial 

- ■ Tnatice Depnrtmint File No 00-2-012-1 Memo of July 20, 1032 

••'Wliere tho State of Idaho proBoented oevornl IndUiKi of the Coeur 
d’Alene Agency In tint state for the killing ot deer out of season m 

alleged ylolatlun of the state game laws the Depaitment of Justice took 

the position that, since the United Slates hud the duty to piotect the 
Indians in then ticilj rights Of Ashing it could maintain an action to 
lestraln the state aulhoilUea tiom Intcrfcilng with the exercise of such 
tiraty lights by the Indians and the United States Attorney appealed 
foi tho purpose of piotectlng and defending tlH Indians (Tustlce 
Depaitment File No 00-2-0-71 ) 

® 27 Stat 612 031 Compare the statute of September 6 1663, em 
bodied m the Laws of the Indies, leqninng the King s Solldtors to ‘ bo 
piotectois of the Indians * * • and plead for them in all civil 

and mimlnsl suits, whethci official or between parties with Spaniards 
demanding or defending ” 2 White s RecopUamon (1880) 06 

*-• Cong Rec , 62d Cong , 2d scss , Februaiy 2i, 1808, p 2182 


logislulion on Indnn aflaiis in sntlcicd piiagiaphs ol nppio- 
pimtion .ids This uaiiow coiistiiii lioii has iieioi been adopted 
by tho Atloimy Qcncial, and it w is itjoctod by the codifleis of 
the United SI itib Code, who muptcil the pioMso in tho first 
bcnteiife, mil the last scnloine ol the pai.igiaph, na distinct 
statements of gonoial and piim,infnl legislation 
While ieji>cliiig the coiistiudion which would limit tho duty of 
legal lepiesi ntation to publn land loiitesis, the Depaitment of 
Instice has occasionally taken the now tliat the statute in ques 
tion contains an implmd pimiso, md thil the phiasc “all suits 
it law and in equity” leally means ‘ ill suits it law and in equity 
in which the United Stites his in inteiest”"^ The Dep<iitment 
of Justice his not been consistent, howeiei, m tho nsc of this 
tonstinction, and has on oecasion glien a loss naiiow niteipip 
ation to the woids of Congieas ** C lined onl consistently, this 
niiow consliuction would nullity the statute, slnee, ns wi have 
lotcd, the United States has lepiescnlod Indians in such cases 
iilhout special slatutoiy autlioiiz itioii 
In (umin.il prosii utioiis " toi .illcgcd siolations of state laws 
committed outside the leseivatioii, wheie the jniisdietion of tho 
stale IS pUniiv and uiiquoslioiiahle the United Slates liis. not 
lepiiseiited the Indi ms in uiy siuh ciiuiinal piosptuliims 
bionglil by st.ite mthoiitus unless the Indiiii iliims immunity 
fiom such si ite laws by leasoii ot Ihe status of the lorui tn quo, 
Ol because of some tieatj slipulatioii oi piosision of a federal 
I iw affecting the act, the commission ot which is legaided as 
i eiiino by tho state law Within this latloi class ot cases may 
he included, loi mstnneo, tho defense ot Indians who nio prose 
cuted foi lUogcd siolalions ot tho stite liisli and game liws, ' 
he Indian cl liming a light to hsli oi hunt lu the pai titular place 
isheie Ihe olteiise w illegod to hive bci a committed, oi prosecuted 
loi the diiMiig ot a tiuck without a state license 
Special pioMSion has been made ljy Coiigioss to piovide legal 
soi vices foi tbe Five Ciyih/ert Tubes, ■“ Ihe Osiiges,** and the 
Pueblo Indi ins ** 


™In the Oouttitutioii Inili,mnlt)i Oompanv ‘use tu Ciilifornia do legal 
itpiesentatlon was famished m a suit toi nighgeure resultiag In pereonal 
lujuilas or death of Indians evin II oui.h uch Indians were still wards 
of tho goicrnmont (Juslirc Di partmeul File No 00-2-0-03) And again 
repiesintniinii was dcnltd In suit to locuiei damagaa for the dtath ut 
rrstiicted Fort Foci Ageiiri Indiaus fiom tlic Grical Nnitliein Railway 
(Justice ncp<utmiDt bile No 00-2-O-ld3) 

“On Doiember 26 1329 the Attoinev Geneial advised a Unitid Plates 
Atlornc} to icprceent a Hnpi Indian, Turn F ivatea sued for accidental 
shootlni, of a white mm off the rcsdvnllau See Ind OB Memo May 
20 lOlO In the ciee of the claim of tile Indime of tho Wum Springs 
Bescivatlon against the Montana Hoise Fiodiicta Company, the United 
States Sttarney brought suit In the name and behalf ot tbe Indian to 
compel the aaid company to pay to Individual ladians the stipulated 
consldeiation for catching a numbci of wild hones rooming on the 
icseiiation (Jnsheo Depaitment File No 90-2-19-6) 

sain Ihc Tlmeison mnidei case in New Hork the position was taken 
that section 170 baa no lelahon to cilminal piosociitions ind had neva 
been so constiued (Jnetico Departmont File No 00-2-7-42) 

See fn 227, supia 
» Pee Chaptei 23 sec 0 
■s* Beo Chaptei 28, see 12 
-k’See Chapter 20, sec 8A 
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The use of fhe plinse “Iiiduns not- l<ixe<i’ in the pimiston* 
of the FodGiil Coustitution leUtmg to icpiesentation m <'on 
giess’ h.n given coloi to the popnlai belief thit tubal Iiidinns 
aie exempt fiom taxes Wlnteiei the situation nii> haio been 
■when this phrase was hist used, it is a fact toilnv tlint Indians 
pay a gieat vaiiety of taxes, tedeial, state, and tiibiil It is, 
however, a tnct that peiuliauHes of piopeiti owiieiship ind 
special jiiiisdutional f ictms afleOing Indian leseivalions losult 
111 ceitiin tnx esemptions not geneiallv applicable to non 
Indians Those oxemplions intolve a genes of dithcnlt legal 
and political pi oblems ' 

>4.11 I M>c 2 amendment XTV , see 2 Foi an analysis of the Iigtsln 
tire and idiiiintsti itive htstoiv of this phtaee leading to the conelnslon 
tint tilt I < is no Ion (1 am class of “Indians not taxed ’ see Op Bol I D 
U 31019 Nosembci 7 1940 And ste 87 Cong Hoc 70 (Januaiy S 1041) 
foi Census repoit tollowins this opinion 

» 6>eo Sjtn Hipl IBS 73tli Cong 3d aces (May 6, 1988) , San Kept 
1105, 72d ( on. -Id soss , lie 11 Inga, Sen Comm on Ind All on S 

SECTION 1 SOURCES OF LIMITATIONS 

To the extent thnt Iiidiins and Indian piopeitv within an 
Indian leseiiation are not biibject to state laws, they aie not 
subject to state tax Inus’ 

We have seen, elsenhoie, that state laws, me not ipplicnWe 
to tijbal Indians on an Indian leseiintion except wheie Con 
gxe&s has expressly pioiided that state laws shall apply* It 
folJona th.it Indians and Indian piopeity on an Indian lobciva 
tlon are not subject to state taxation except by Mitne of express 
aiithoiity coiitciied upon the state by art of Congiess Con 
veiscJy ludian piopeity outside ot .m Indian leseivntion is 
subject to state taxntion unless congressional anthoiitv for a 
claim of tax exemption can be found* This junsdictional 
unirranlty trom state taxation is sometimes buttiessed by 

(o) The judicial doctime that states may not lax a fcdornl 
instnimentality, operating upon the asaumplion that vaixons 
incidents of Indian piopeity aio fedeial mstiumentahties , 

'Sea Sarpliis Tiaimg Oo v Oook, 981 U S 847, 661 (1980) 

•Bee Chapter 6 

• Ad of lane 18 1984, ecc 6 48 Stat 984, 986 26 IT 8 C 466 , 
Acl of Twie 20 1988, 49 Stat 1642 
264 
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Limitations upon the pouei to tax, uh eh lias been called 
an attribute ot soi oreignty,* giie use to (citdin iminumties 
Such limitation may be evpicsstd ui tedei.il, '-(ate, ami tnbal 
constilutions* oi laws’ oi they may be imposed bs contract* 

Kca 282, 72d Cong 1st siss Ihe pioposal has bcfti mide fni many 
jears that tht SVdcral Ooieinmint pay to coniitas and states In uhleh 
tax exempt Indian lends aie lucslcd sums In ll'U of inxcs to par for 
edncBtaoniil and olhei stiiicos feci Intuti first Hepoil ot the Boaid of 
Indian rnniinissione'i s (3S89) Tins jiiinelplo his ban mil ion illy 
embodied m spenal liMslition AiL of Julv 1 lfe92 sec 2, 27 felit 82, 
88 (ColriUe) And sic Cbaptii 12 sic 2A 

<8ee McCulloch \ Morutond 4 Wheiit ->16, 428-129 (1819) 1 

Cooley Taxation (4th ed 1924) c 1, sec 1, p 61 

e Bee aecs 1C and 8 mfr a 

•Act ot June 18, 1914, acc 5, 48 Stat 084 Ofel 21 U S 0 Ibl , 
Act 01 Juno 20, 18BS, 48 Stat 1642 

‘1 Cooley Taxation (4th ed 1024) c 2, etc 68 p 161 

ON TAXING POWER OF THE STATES 

(6) Hxpiess piohibition In enabling acts and othei fideial 
statuteb against taxition of Indians and Indian piopeity, 

(c) Biiilicit waivei in state constitutions of the light to tax 
Indians or Indian piopeity , 

(d) Express piohibition In state statutes against taxation of 
Indians ox Indian piopeity 

It lb not clear whetbci any of these added icnsous need be 
advanced to Justify the Immunity of Indian piopeity on an 
Indian reseivation flora state piopeity taxes Since, however, 
they often figure laigely m the leasonlug used by the couits in 
attaining a particular result, they will hcretnattei be discussed 
In some detail 

A “INSTRUMENTALITY” DOCTRINE 

Peihaps the most frequent leason stressed by the couits for 
the exemption of Indian propeity fiom state taxation is the fed- 
eiol mstiumentality doctrine The doctalnc in its application 
to Indians and Indian property is founded upon the premise that 
the power and duly of governing and protecting tribal Indians is 
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pimnulv a fedoi<il and that a state cannot impose a 

l.iT ■which will subs taut lall-y impede or burden the tuuctiomng 
ot the icdeial Go\ eminent “ 

The doctiino ib limited m its apphcation to the propcity or 
funitious of those Indians who aie In some degiec niidei fedcul 
coutiol 01 supeiiision Thus it has afforded immunity to the 
piopeitj and functions of tubal Indians -whethei allotted or 
unallotted ' 

Something of the nituie of the doctrine as well as its scope 
may bo found in the illuminating opimon of the Ciienlt Goiut of 
Appc ils in the case of United States v That iton County " wheie 
thi pioceeds of the sale of restricted Indian lands were held 
exempt fiom state taxation 

• * * The exiieiience of more than a fenluii has 
demonstiated the tact that the uniestmncd giecd, 
1 ip iciti, cunning, and peifnh ot memlieis of the supeiior 
1 ICC in thou dealings with the Indians un ivoidnbly diive 
them to pill eily, dosp iii, and wai To piotect them fiom 
wuit and despiii, and the supeiioi lace liom the inevi- 
t ihli att uks wlmh these evils piodnec to U id them to 
nhiiidon then iioni tdic habits and to Icam the aits of 
(iiilized lite, the guveinment of the United Sides has 
long eveicised the powei gi anted to it by the Oonstitution 
(ailiclc 1, tfS, stibd 3) to lesene and hold in tiust for 
them laigc tracts of land and laige sums of money derived 
fiom the leleaso of then lights of occupancy ot the lands 
oi the contmont, to manage md control tlieli piopeity to 
fuinisli them with agiitulUii il uuiilements hoiisis, bains, 

ind othei poimiuent impioiements upon then lands, 
domestic inimala, me ms ol snbsifitonce, ind small amounts 
ot money, and to piourtc them with phisicims, farmeiN, 
schools <111(1 teaclieis The Indnii loseiv itions, the funds 
domed from the leleibo of the Indian light ot occupancy, 
the lauds fillotcd to individual Indians but still held In 
tuisl In the iiition loi then benefit, the Impiovements 
upon these lauds, the nguculluial implements (he domes 
lie ammils ind othen piopoity of like ehainetei fninishod 
to (hem hj the nation to emible and induce them to cul 
liy lie the soil and to establish and m<iintain peimanont 
homes ,ind families aic the means by ■which the nation 
imisncs Its wise policy of pioteetion and instindion and 
e\eicises its lawful poweis of goieinmeut 

* * ' Bvoiy instiuinentility layvfullj employed by the 
United Stale's to execute its lonstitutional hiws <ind to 
etiicisc its lawful goveiumental authority Is necessarily 
exempt fiom state 1 ix,ilion and inteiieience MoOal 
hnioti y Mainland, 6 Who it 316 4 U Bid 170 Van 
ntwKhu v Staff of Teiinciice 117 U S I'll, l"iB 6 Sup 
Ot 670, 20 L Ed 840 fhiooniin Oenbal Ratlioad Co v 
Pnoe County, las U S 406 ’>04, 10 Sup Ct 811, 33 U Ed 
087 It IS foi this iP,ison that the Snpiomc Couit decided 
that lands held by Indian allottees undei Act Feb 8, 1887, 
24 Stat S80, c 310, § B, within 20 jcais after then allot 
ment, houses and othei peimanent impiovements theieon, 
and the cattle, hoises and othei piopcity of like chainctei 
which h<id been issued to the allottees by the United States 
and which they woio using uiion (hell allotments, were 
exempt fiom state tax ition, and decl iicd that “no aiithoi 
Itv exists foi the state to tax lands which are held In. tiust 
by the UniUd States foi the purpose of caiiving out its 
policy in lefeience to Ihese Indians ’’ U S v Rnkeit, 188 
U S 482, 411, 28 Sup Ot 178, 482, 47 U Ed "kSl 


* "■ * The pioceeds of the sales of these lands haye 

been lawfully substituted for the Unds themselves by the 
trustee The substitutes paitoke of the nature of the 
originals, and stand chaiged yyith the same tiust The 


“See Cliaptei 6 

® Vnitea States v Bicfert IfiS U S 4S2 (1908) XInxted States w 
Pearson 281 Fed 270 (D C S D 1910) , Don ey Oountv, S D v Vnifed 
States 26 1 2a 434 (C C A 8 1923) cert den 278 R 8 649 (1938) , 
United States y Thuiston Oomty, 143 Fed 287 (C C 4. 8, 1906) , 
United States v Witqht B8 P 2d 300 (C C A 4 1981) cort (ten 286 
G B 680 , Uorrov) v United States 248 Fed 864 (C C A 8, 1917) 
^NesoYoii, Indians 6 Wall 761 (1866) 

«lt8 Fed 287 (C C A 8, 1906) 


lands <ind Ihdi iiiocccds, so long ns they aie held oi cun 
trolled by the United Stiles and the teim of the tiust 
his not ixpiied, aic alike instiumcnt lUlies employed by 
it in the lawful exiicisc of its iKiwcis ot govciiimeut to 
piotcn, suppoit, ind instinct tbe Indians loi whose Inn 
t'ftt llie comiilainaiit holds them, and they aie not subjict 
to taxation by any state oi county (Pii 289^2'lU, 292 ) 

B FEDERAL STATUTES 


Congiebsionil powci to exempt laud tiom st ite tixition” ib 
limited only by the leqniiemeul that the pioiieity oi tuuilinn 
lu question be leasoimbly consideiid incidenf To <i todoial luut 
tioii So large ib the discietion peiinitted Iht legisl itiiie by the 
ccmils” in this connection lh.it no else his been loiiiid in which 
the coin! u fused to sustain Congiess’ power to exempt 
When a tax uumuuity is olteiod to iiithy idu.il Iiuliins by fed- 
tiil st.itnle Ol beaty, by wiv of iiiduiemciU to a yolnniiiy 
liaubactian, the couits h.iye held that the inimuiiily beiomes 
conliictnal in the sense thit the ludiyidu.il Indians aiquiio a 
yobted light to the exemption yyhith is piotei led iguiist Congficss 
Itself by the Fifth Amcndmi nt ” 

Othei tcdei.il statutes limiting the powtt of the st.ites to tax 
lie the enibling incl oigauic aits mtlioiiiniig the foiiuibon of 
btate and teiiitoiial goycinmcnls,* expiessly exempting Indians 
and Indian piopeity tiom the iiiphcation of st.ite liyys 


“Act of Tunc 18 1931 sot 3 48 Bt-vt 934 23 C 8 C ll>5 provides 
The Becu'tiiiy ot the Inliiioi is hiidiy aulhoiivid In blj 
diiCiotion to itiiiiiio • * • any iiituest in lands * ’ * 

within or wilhoul OMStniR U'sui itions » * • foi tbe pul 
pose oi ptovidlng lind foi Indiuis 

lltic to any lands ' ‘ ' sUiilI be tiikon in thi niune of the 


0 and local tax it 


II rights ilnll b< iXGUipt 


See also Act of lune 30 19 >0 49 Btat 1E>43 upheld in United States 
V Boaid of Oomm'it 30 F Supp 270 (D C N I) Okli 1919) 

^Of United States y Board of Oounti/ OiimiiiiiUoBCM of Osiiae 
Oountv Olla, 19ihed 131 ((' f W D Okli 1911 ), aft d 210 Pod SS". 
(C r A 8, 1034),app dism 24t TJ H Obi (1917) 

1* Iho leading cibc is I'lwato \ Tinpti, 334 U 8 bCil (1913), lioldlni, 
thit the Ut ot Uiy 37 1003 31 btit jJ 3 was inMlid insqtii la it 
attempted to remove the tix cyemplion ittiuing to Cliodryi and ( liitka 
SUV allotloes undet tlu Vloki Acidincnt and C'uitis Ait at rum 33 
lb08, yO St It I9'i The laliolub of tills deiisioii his hi in loUowtd m 
minj ensoe Seo tor txamplt, boiprntir \ Mlioie 3S0 IT S lti.(l9 O) 
Hard y Love Oomtu 313 D S 17 (1930) Uoanl o/ t'om i \ Uiiitiil 
States 110 F 3d 939 (C P V 10 10)8), ceit gi mlci) )9b U S bill 
mod 00 (Slip Ot 335 , Aoi/id «) t'omii «/ Criittfo C oiiHtW (JUa v Iinihil 
Statis, 87 F 3d n (C C V tO, 191b), Rlnciii Countv, Uiint y 
Vnitid Slates, mP 20 733 (C C k U, 1933) , llonows Umtid Stales, 
24) Fid So4 (CCA 8,1017) 

llio duilimc is not wltlmut Dmltations The immunity can only 
yest in tn Indian and does nut itoiue to a pmcliaboi Horn luni Foil 
T Oounty Oommtsstonei s, 318 'D 8 390 (1019) Thia conclusion Is 
aometunos baaed upon the ground that tax Immunity has been cantia.c 
(nally icllnquiabed by tbe Indian lU cfluslderiiluin for a icmovil of 
iDblilcUons Bseeet v hhoeh 219 U 8 192 (1017) Tina immunity, 
tlnally extends only foi tin time prosciibid in the duSnlng atatuto 
Dinted States y Spaeth 34 F Hupp 408 (D (’ Minn 1988) 

» United States y Peaneon 331 Fad 270 (D C 8 D 1910) (Enabling 
Act for North Doliota, Bonth Dnltota, Montnna and Wyoming, Act of 
Bcbiuniy 22 1889, 25 Stat 670 677) Wau-Po Man Qua v jMdilc/t, 2(, 
Fed 489 (C C Ind 1886) (Northwest Ordinance, July 13 1787 
R H C (1914 ed) p ixUr) , United States v lo/nnw County, 274 Fed 
116 (D C E D Wash 1931) (Enabling Act tor Waahlngton Act of 
Febinniy 22 1880 26 Slat 677) , eee United States v Perry Oountv, 
Was/I , 21 F Snpp 309 (D C E E -Wash 1938) (BnaliHng Act for 
WuBlungton, Act of February 22, 1889 25 Btat 670 077), Unk r 
Oaunty Oom'ie, 248 R S 890 401 (1019) , Dinted States r Boatd of 
Oomtia of MoZniosh Oountv 271 bed 717 (D C B D Okla 1931) aft'cl 
284 Fed 103 (C 0 A 8 1022) app dlsm 263 U 8 680 (1024), 368 
R 8 691 (1934) , United Slates y Boai d of Doin’* a 20 P Supp 270, 379 
(D C N D Okla 1939) (Builillng Act for Oklilioma Act ot Tune 16, 
1906 84 Stat 287) , ViusooU y UuYlbnt Land t Cattle Co 7) Frd 60 
(C C A 0 1898) (Bnabbng Act for Montana, Act of February 23, 1830, 
26 Btat 676 677), app dism eub nom Surtiut Land d Oattle Oo y 
I'rusoott, 166 R 8 710 (1807) 
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Thus Indiiii mimninty fiom tn^-ntion h.i& lii'Cii picdipnlcd” 
upon climse-5 pio-\iclinii 1h<il iiothuiB iii llie cnibhiii! icL sli ill 
inipaii lln imLt'j of pi'isons oi pioiuitj poitiimiii; to tUc 
Indians, oi that Iiicliaii 1 incls sU ill imam subjicl to the ihMilntc 
juiisdictiou ot Cniigiess"' 

C STATE CONSTITUTIONS 

Most of thcsi enabling net pioMsions hue boon sMittcn into 


Annual IiiiJianv ^ Will 717 7>50 flSOO) VnileS Blales V 
rnkwia Ooinitv 371 Fid 71’i (D F E 11 Wisli 1*121) Vnilid BlaUi V 
P(iiiinnj2i7 Ficl 270 (D r S D lOUi) » ( Vnitiil Btah ^ y Btalil 27 
lipd Case Nu 10)73 (C C If ins 18(jS) , set. Untied htahs. ^ Boatd 
of Com It of WIiilo h Coimh, 271 Fid 747 (D C 18 D Okln I'l-’l), 
nftd 254 Fad 10^ (0 C A 9 1022) ipp 01*011 , 2fi3 TI *5 050 (1024) 
208 TJ 5 6<)1 (1024) 

'“h(i foi eximpli 4ii/mii tet ot Tniii 20 1010 Sitit SOI.ruIo 
rado Alt o( lalnuin 2S ISlil 12 hinl 172, Dikola raiiiliiiy Acl 
of Mniih 2 1501 12 Slat 2,0 Idilio luiiloi? Act of Much . 1500, 
12 aiHi H09 500 luinsis Vcl ol Tiiiiinij 20 1 081 12 Slit 120 J27 , 
Montnni anriliin VU ofMii 2(, 1804 H SI-1 SB 8(j NiwMixiio 
Act of tuna 20 TllO ,li hi it 107 OUliliomi AitofMiv2 1B‘)0 20 
Snt 81 82 All lit Turn 10 100b 44 hilt 207 270 TIliili Acl of 
Tuly Ifl 18D4 28 Stiit 107 , tYjorning Tdiituiy Act of Tilly 2D tS08 
IB Stnt 178 


si lie uinstihilions Ihus iddiiig addiUimil leasnii foi limitation 
upon lUt pimti of the state “ 

D STATE STATUTES 

A stitc niij also limit its own powei to ta\ the piopeity of an 
Indiin tiilii In enipiiiig into an ngicemcnt with the tube gnoian 
lieing e-s-i million of it liuds tiom 1 mtiori, which f,iiai iiitce is 
piotetted igaiiist Molilion bv the obligation ot contincts iliuse 
id the Etdcial CmisliliiLion This souico of mimunily, how 
ttei, is ol Utile iniiioitaucc todu because states seldom make 
igieeiiieiitii with Indian tubes 

O’hc aticiment m<iy sometimes take the foirn of i statiiloiy 
Liiactuieuf 


aOklilioma Const Ait 1 sii 3 Simlli Diknlii Const Ait XXTI 
SOI 2 Sii Untua y Knlcil 15S U S 432 (1001) tmlKl 

S/ii/uv huhtma Oounly 271 had IIB (D C E D Wish 1021) 

‘ TJnilid Sinks Const Ait 1 yic 10, cl 1 Hcto Jiiyi y y Wilson, 
7 Ciaiich Jfal (1hl2) at In 3D wjta 

Alio Jeisty a Wi/ooh 7 Clinch 161 (1512) , and sci Witu Pt Man 
Omy lIl<iilA,2h Fed 480 (C C Ind IhhO) 


SECTION 2 STATE TAXATION OP TRIBAL LANDS 


Lands which aie octiipicd by a tube oi tubes ot Indians li ivi* 
always been legiidid as iiol within llie juiisdiction ol Ibe slate* 
foi puiyoses of stile inopcili ti\i(iou The piiucipal iiason 
foi lliis nnmnnity has been the f ict that the tubes have b on 
legaided ns distinct polilica.1 oonimnuities exemsint many of 
the dttubutes of a soveieign body ’ A landnmik m Uiis held 
Is the ease of The Ed/ikis Indians-^ In holding Ihnt the tiilul 
lands (ns wtU ns 1 inds hold by individual membeis thcioof) 
weio not subject to s( lU* tax laws, tho couil snid 

' ♦ ’ It the tiibil oigaiiuiitioii of the Shawnees is 

picaenod intact, and lecognived hi the pohucnl deiail 
mont ot tlif* goMiiimeiit as existing, then they lu a 
“people distinct tiom othei,” c ipiablo ot nuking lieatics, 
sepaiated tiom the piusdifliou of Kiiii&ns, and to be goa- 
oined exclnsneh bv tlie goicinment ol the Union If 
nndei thefoiiliol otCoiigicss fiom necessity theic* cun be 
no divided luthoncy If they hiuc outliied many lliiiigs, 
Ihey luiae not ontlived the piiitec ion nffoided hv the 
Constitution tic.ities ind laws of ('ongiess It may be, 
that they enuiiot exisi iiiiuh longci ns i distinct people 
in the pioseiice of the cniliyition of Kansas, “but until 
they aie clothed with the lights and hound to all the 
duties of citizens,” they enjoy the piiulege of total im 
imiiiih fiom Stale taxation Theie can be no qne-,'um 
of State soieieignty in tho cise, as Kansas accepted hei 
admission into the family of States on condition that the 
Indian iiglils should iciniiii unlmpaiied and the ginii.il 
goyoiuiiieiit at libeiti to make any ipgnlntion lespeiliiig 
them, then hinds, piopcity, oi othei lights, which it 
would have been compotent to make if Kansas had not 
been admitted into the Union * “ ” While the genual 

goieinmont has a supoiintending c.ue ovei then mloi 
ests, and continues to tie.it with them as a nation, the 
State of Kansas is estopped tioin denying their title to it 
She accepted this status when she accepted the act 
admitting hei inlo the Union Oiinfeiiing lights and 
pil\ lieges on these Indians cannot affect then siln.ition 
which can only be (hanged by tienty stiplation, oi a vulun 
toiy abandonment of then ti ihal oigniiization As long as 
the United States K'cogni/es then national cbaiactei they 
aie under the yiotectlon of tieaties and the laws of Con 
gi ess, and then piopeity is withdiawn fiom the opeiation 
of State laws (Pp 7B5-7G7 ) 


’Sep Chaptei 14 

••B Wall 787 (1866) Whpie, liowpver, the tilho hoe ceased to rart 
as eneh within the state lands owned by Indians foimerly membeia ot 
the tube ate miUject to state taxation unless toibidden by some otber 
fedeiaJ law PeiinocK y Oommtealonere, IQS U S 44 (1880) 


When the Slate of Now Yoilc attempted to lot) tixcs upon 
the huidk ocinpicd In vinous tubes of Iiuli.ins, cuntending 
that though tlic lands might be sold foi noiipiymint of the 
taxes the iiglit of occupancy of the tube would (onlimio tin 
chillcnged, ilb allempl was liusli itod by the Supii'mo Ooiut 
In the following woids 

It will be soon on looking into the gcnoi dl 1 iws of tho 
Slate imposing loses foi town and conulv cbaigos, n, 
well IS into the spcual nets of I WO and 1841, thit the 
tixos lie imposed upon tho lands m these leseisations, 
.iiid it )s the linds which aie sold in dotault of pnimeul 
They aie dealt with by the town and fonnlj authoiities 
111 the s.ime way in m ikuig this asbCssmcnt, nnd in levy 
mg the same, as othei loal piopeity in these subdivisions 
ot the .State Wc must s.iy, legaiding these lescu.itions 
as wholly exempt fiom St.ite l.ix.itum, and which as we 
undeistaiid the opmion of the loained indge below, is 
not denied, the exeicise of this authoiily o\ei them is 
in imwaiiautible intoifeience, inconsistent with the 
ouginol title ol the Indians, and ollensiie to then tubal 
I cl ilioiis 

The tix titles piupoitiug to conve\ these binds to the 
pnichdsei, even with the uii.iliflcatinn suggested th.it the 
light ot occup ition IS not to he altected, may well cmbni - 
lasA the occupants and be used by unwoitliy pci suns to 
the dishubancc of the tube All ngioc tint the Tndi.in 
light ot occupancy ci cates an indefeasible title to the 
lesoiy ilioiis that may extend fiom genei.itiou to gencia- 
lion, and will cense only by the dibsoliitlon of the tube, 
Ol thi*!! consent to sell to the pnly possessed of the 
light ot pie emption He is the only paity that is antlioi 
i7cd to deal with the tube in lespect to then piopeity, 
and (his wnth the consent of ttie govuiumont Any othei 
pnity IS an iiilindoi, and may be pioceedcd against nndei 
the twelfth section ot tho act of 30th Time, 1884* 
(P 771) 

*4 Mat at Laige 7)0 

On the othei hand, though a slate may not tax the buids 
whudi the tube occupies, it was enily held that the slate might 
tix ciltle of non Indians giazing upon tubal land undei a 
lease tiom the Indians" “But it is obvious” said the court, 
“that a tax put upon the cattle of the lessees is too remote and 
mdiioct to be deemed a tax upon tho lands oi puuleges of the 
Indians ” 


"Ffte Mew Toil Indiana, B Wall 701 (1860) 
» Tbonwa T Oav, 109 U B 204 (1808) 
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Until lecPnlU, the fodciil insliumentalilv doctiine was em 
plojcd to exempt liom '•lute tiiation the income of non Indihii 
tissues of tiihal oi losstiicled Tndim luirts Honesei, m sus 
tiiniiiK j tcilw.xl till on tho income iciiumg to a lessee undei 
Q lease of state lands the Snpiemo Cuiiit m Mclvcung v Pi o 
diud'i Ooip expiosslv o\oiiuled the leading case of Gillespie 
V OKluhamu,‘ nhiih held that a stite ti-s on income derived 
by i lessee tiom leases of Cieok oi Osige le&tiicted lands wa^ 
nu ilid becanst it h impt led the United States In making the 
best tel ms possiWe foi its Indian wilds'* 

The OiUt\pic case seems to have lested on tho piemise that 
a lessee ot lands fioni which i Qovoinmeiit denies income foi 
its aoieiumental functions becomes thciebv m lustiument ilitv 
of that Goioinmont 

Tho Siiinrme Coiiit, in 1038, nas moie eonccined with the 
inimiinitv liom stitu and fedci.il tiMtioii which its decision 
0 icus caliei in the ffiUcspio case hid glinted to laige piiiate 
incomes thin iiith any question ot lutuXciciicc with fedcial 
ponei 111 Indian illaiis 
As said bi the comt, in tho Beltfuiig case 

f >■ ' imiimnity Horn non disi iinimatoiy tatition 

songht hy a piliatc poison for his piopeity or gains 
bi't.iuse he is engneod in opei ilions undei a goveinmeni 
CdUti.ict 01 leise eaunot be suppoited hv meiely theoieti 
e.il eoneeptioiis ot inteitf leiiic with the lunctions of 
toveiumeiit Kegaid must be had to subst.ince and 
ducet elleets And nhoie it meieli appeals thit one 
opeiating undoi a goicinmcnt contnet oi le.isc is stib 
]cetcd to a tax mth lespect to his pioflis on the same 
basis as otheib who aio oiigiged in siinllai businesses, 
llieie IS no suflment gioiuid foi holding that the elllea 
upon tho Qoioimnonl is iithci than uidiiect and lemote 
* • • (Pp 380-387 ) 

And 01 on if the lessee neie in fact on agency of tho Govern 
nieni, ‘‘no constitutional implic itious piohibit n State tai upon 
the piopeity of nn agent of the Goicimnent merely because it 
is (he piopeity of such au agent ” " 

•' ‘01 D S 870 (1018) 

D S 501 (142J) But see dissenting opinion in Jlelteiing v 
Pioaincii Ooip 808 D & STB 187 (198S) 

" In Its OI icmnl form the 1 1 \ Immumty of govoinmental lessees 
uemia n relntnely innocuous duitiinc desihncd to piotict the income ot 
tlHliidlnn wndaof thonatlon feu Note 'll Uaiv L Rii 707 712 fn 
16 (ltH8) But liom osemption of tin i-ioss income of the les ee of 
In.Uin lands, the eases ptogiessed tliiouah exemption of not lecilpls 
Ift salons iinpinment ot the la'^inj, poiviis ot Oklnhonui Ohortam 
OVa <t a B B \ Ilaiiiion, 235 U S 2<12 (1014) (tioss income lax 
rent paid dlioitly to Ptdeial Ooimnmont) Inilxan Tcititoiii lUiiminat 
wuOilOo V OktaJinma, 24.0 V S 622 (3010) (leaseboldB of Indiin land 
exempt fiom ceuiial propiity tax) Uoieuiil v CHpsi/ Oil Oo 247 D 8 
008 (1018) (gioss pioduetion ti\ in lieu of pioperty taxee) OiHcspw v 
Ollahoma 237 U S 601 (1022) (net income tax, inteistate comincrec 
analogy iLiccled) , Joi/ftiid J/iimii/ Oo V lieu, 271 U B BOO (1026) (non 
dibcrlniinatoij piopeity tax on on nt mint before silo) But of Indian 
T< nitom Illuminating Otl Oo ^ Boanl,2&8V S 326 (1088) (oil taxable 
bi Inie salt wlicrt loyaltv nlieaily paid to Indiann) 

"Bailioaa Oo i PemUon, 18 Will 0 88 (1878) Of OlaBum 

OouHtg V United States, 263 D S 841 (1028) Boa also discussion of 
fedeial incomo tax, infra, floc 7B 


It is to be noted, howevei, that in tho cases overinled the taxes 
wen lei ltd on piii.ite individuals oi coipoiations organized for 
pidflt lad which ueic only incidentally pcifoiming a fcdeial 
function A distinction mai be di.iwn between these cases, and 
cases miolving <i coiiioi itnm oig.iiuzcd solely to cany out gov 
eiumcntal objectives, such as the tubal coipoiations oigaulzed 
nndei tho Indi in Eeoigiiiizilion Act of Tune 18, 1031,“ and it 
IS piobablo that .m attempt bi a state to impose income oi olhei 
1)1106 of taxes on such husmess. oignniailions would sliU bo held 
a (liiect buidcn on a tedcial instiumentalily " 

Theic soems bttle donliL m now of the foiegomg that the 
i ilulitj , if not the scope, of the instiiimoutalitj dm (line. In so f.ii 
ns It lelalcs to Indi.ms then pioppitv u'd (hen iffiiis, le 
mams uiichinged Foi jus( is the light to 1 1\ the lessee of 
stite 1 mils does not include tho light to tax tlie slate itself, so 
the iighl to tix the lessee of Indian lands does not imply a right 
to tix the Indians oi thou piopoitv 
When the lands pass fiom tho tube to non Indianb they be- 
come, oidiiniilv, suliject to si ite ta- atinu Thus a iiiilioail pni 
chasing a iigh( ot wai thiough a reseiiation niiisl pay taxes on 
that light ot-waj is though the lands iveio outiiely withdiawn 
tiom the leseii itiou," lud tliii tail that piopeity owned hv a 
laihuad is snb«xt to i light ul leieilei in <iii Imli m tube does 
not pictlnde the stall tiom ta-ing snih piopeity while owned 
bi tho lailioad “ 

On the olhei hand a state miv coni net mth a tube that 
dpsignalid lands be lax exompl In such a cose it has been 
held that tho exemption urns with tho landb even into the 
hands ot .i non Indian pniehasoi Novoitholoss, ns pointed out 
by the Comt, the slate could, is a coudiliim lo peimitting the sale 
ot tho lands, icqinio that the light to exemption be waived, in 
which event the lands in the hands of the puichasei would lie 
subject to stato piopeily tixes 

In the oxcicisc of its plenoiy powei ovei the Indian tubes, 
Oongiesb may oxpiessly subject a piivilege oi a piopeity light 
ot the tiib(> to btate taxation Thus tho Act of May 29, 1924,** 
piovided that — 

• * ' the piodnction ot oil and gas and other minerals 

on (unallotted Indian leseiialion land, othei than loud 
ol the File Civiliy“d Tubes ind tho Osage leseivation,] 
may be taxed by tho Riati lu which Siiid lands aie looUed 

' the s.iuie as pioducdoii on niiiestiicted lands, 

* * • P/oi irtpd, Tioie-ei’CJ, That such tax shall not he 
Como a hen oi cliiige of any kind oi chniactei agamst 
the land oi tho piopei ty of the Indian ownci 


«48 Btat 084 

••beo OTaKuin Co«n<i/ v United Btatta, 261 D S 841 (1028) 

*'Ulah and Northern Batin an v Fishei, 116 TJ B 28 (1883) , Maricopa 
and Phocnia Bailroad r J.neona, 16b U B 347 (1395) 

'lOhootaw, 0 la B B y ilaoleg 230 D S 631 (1921) 

' 0 Jaiitg V -Wilson, 7 Cianeh 104 (1812) Of Finh v 


Commisewneri,’, 21S U H 'SOO (1910) , bux-et v 
(1917) 

«4J Btat 244 


ol, 246 U B 192 


SECTION 3 STATE TAXATION OP INDIVIDUAL INDIAN LANDS 


A TREATY ALLOTMENTS 

The eailipst indivldnal Indian land holdings with whicth the 
cases aie conceincd aie those re&ultmg from tieaty The early 
ease of The Kansas Indians Involved, among otheia, the question 
of whethei tubal lands conveyed, pursuant to tieaty, to tribal 
memheis m severalty were exempt from state taxation As we 
have Been” the Oomt was of the opinion that since “Theie Is 


«6 Wall 787, 768, 767 (1866) See Fn 24 ntpra 


no evidenco ♦ ^ • to show that the Indi.ms with beiia- 
late estates have not the same ii^ts in the tribe as those whose 
estates aie held In common ” and since “as long as the TJmted 
States lecognizes then [the liibos’J ndtional ehaiactei they 
aio undei the piolection of tioaties and the laws of Congress, 
and then propeily is withdrawn from the operation of State 
laws,” the mdlvidual Indian holdingb, as those of the tribe, aie 
exempt from state taxataon 

Burulaily, lands allotted puisuant to tieaty to a chief of the 
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ciiul K'stiKtert as lo ihciiatimi ildiiiu < is. ovuiyt o\cn 
111 tilt hands of tUi' liiiis of lUo illolfet, iiioixtUd (lilt tiihal 
relations ue m initaincd " 

With the gionlh of Ihe pinrtico ot allotting liilial Innils In 
6e\eialt\ the q.n(>htioii of then c\oiiiptioTi fiotn state taxation 
heiamc of iiitit-isuiK imiioilaiite Wi fnid tlu touits hoUliug 
uuifoimlv lhat lestiirted lands within nn Indian lesotsalion 
leniaiii esempt fioin tixition The extent, howetei, of lUeir 
iinniiiintv tioni taxation is (leiiuiideiit in eaiti case upon the 
statnti uiiflei whnli the allot mint is mide Coineiscly, lind 
held bt iiidnidnil Indians outside an Indian lestiiatimi is 
e'^tmiit onh lo the extent that it is ded.iiod eximpt l)v statute 
01 stitc I (mstitiilKin 01 IS ie(Ugiii/L(l liy the coiut os a fedeial 
instiumeufality " 

B THE GENERAL ALLOTMENT ACT 

The iliU'-ioii of tiihil 1 inds iii seieialft to indnidunl Indiins 
■nas liigily actoniplished In the Geneial Allotment Act of IRST" 
This act did not npplv to all the Indians, seieinl tidies, includuig 
the Fite Civili/ed Tubes inhabiting the Indiin Teiiitoiv, which 
has sine e heroine a put of OKlahoma, being oimtted " Howetci, 
it cotrred ill Indian tithes exiept tlioso exphcilH named, and 
pioMded toi the alh tment to iiidiMdnil Indians of lincts «t land 
for thi'ii own use TTndoi it thi I'lcsideiit was anthoiiatd to 
allot to indiMduil Inch ins iilots of land, lud the Stiictatv of 
the Inleiioi to is>.ue patents 

in the naiiK of the tllottees, which iiatcnis shall 
lx of the legil efiect, and define that the Lhiiteil Mates 
does iiid will hold the liud thus allotted foi the iicixod 
of twenty-live yeais, in tinst foi the sole use irnl benefit 
of the Indian to whom such allotment sluH hate been 
made, ' * * and that at the exiiliation of s ud iieiiml 

the United States will convey tlu sime by palinl to said 
Indian, 01 his hens is.ifmesild in fee disch aged ot s«ud 
tiust and flee of all chnigo ot incumhiouce whito 
evei" • ^ (P 880) 

Bnltiosslug then holding with the nigumint that the ‘‘tinst’ 
IS thi means whticbv Ihe Pedet d. Government exctcises ion 
tiol oven the Indian wiul lu oidu to fulfill the duty of cue 
and pioLoctlon which it owes him, the c units htve unitomlv 
decliiod the subject ol that tinst a fedei il Insti ninentalitv and 
hence not subjeet to state ttixilioh As said hv Ihe Hnpieme 
Court “ in ctnotuig a st itemcnt of the Attorney Geiicial 

It was thoiefoie well said h> the Alloinev Qenenl of 
the Uniti'd Ntites, in an opinion deliseied in 1SS8, “(hat the 
nllotiaent lands pioviderl foi in the Act of 18H7 me exempt 
Jioin stale oi teiutoiiil laiition upon the (pound above 
slated, ' ' * naiiielv that the lands coveied by the 

act lie luld h> the ITmtefl States foi the jienod of twcnti 
five veais in liust foi the Indiins sneh tinst being m 
ngeiici toi the cxemso ot a Fedeial powei, and thcietoie 
outside the pionme of state m teiiitoii.iI aiithoiity 10 
Op Altv Gen 161,lfi0 (P 489 ) 

The comts have ilso mg nod that the lands allotted under this act 
are not subject to state taxation, on the theoiy that if the lands 


“ It (IM Pi Jtrtji CHib V A I* left 28 Frd 480 {C C Ind 1880) 0/ 

Ziowty V Weavcf, n Fed Cas No 8SS4 (C C Ind 1810) 

“PenHOrJtv Croiiimniionerr, 108 P S 44(1880) 

«APt of BVbinaij 8 1887 24 6tat 888 &oe Cbaptn 4 iec 11, and 
cniap’ei II 

“The act, by Ite terms did not apply lo taiiitoiy oecapled hy the 
Chdolipes, Creohs, Cnioctaws, CJhlckaeBwB, Semliioles, Osagea Mlamles, 
Peorlas, Sics and Poicss In the Indian Tciritoii nor to anv leservatjons 
oflcnplod by the feeneca Nation in New Yoi k nni to n ceitaln atrip ol 
land m Nihinoka ndjoining the bioux Nation on the sooth For a 
discuaaion of state taxation of the landa ot the Five Clvilued Tilhea 
and tlic Osages see Chaptei 2S 

* The tinst petiod was extended finm time to time by vaiioiM Bwcutive 
oidera and Indefinitely bv the Act ol June 18, 1984, 48 Slat 984 
o Unttei Stataa v Biotert I88 P B 482 (1908) 


I wpie tixihle, th<i could ho mciiinliei eel .iiid nn iiicunibi itue 
would pieaeiif the United Sl.ilcs lioiii fiilfllliiig its tiiisl 
oUlg itioJi “ 

Siiiiil.ijli, l.uids illottcd iiiidei luthoiiti ot u ts im oipoiathig 
the Ueiu'iiil AUotmeiil Act by lefeicnce aie not tixable" In 
Moi I oifi V Vnilr d Htutrh " the couit said that the exemption .nose 
lioin the lci,<il tiusteiship ohlig.iting the United Stites to lOiney 
liec oi eiicumhi luce, lathei than fioni any coiuopt ot ‘govern 
me 111 il waidsliip o\( i i dependent and infciioi people ” (P SIQ ) 
The fntiliti 111 exempting tlu lands and not the impiovimcnts 
theieou was lecogiit/ed 111 United Stuffs y Rielcit " wheiem the 
com I said 

Lookiiu, it the ohietf to In aci omplisluil lu allotting 
Inch 111 liiiils in scvei iltv, it is cMdenl that Conipess cx 
ptilod tli.it Ihe liiuls so .illottcd would hi mipiiuid and 
culliv.ilcd lu the allottee But tint obnci would he 
dtleifed if the mipioMiiu nls could lu assessTyl .iiid sold 
toi l.ixcs Tilt iiiipHuemeiits lo which the ipustion leteis 
WHO ol .1 peimaiioiit liind WliiU the titU to tlio lind 
lenumed 111 the Ijiiited StUcs, tlie iieiinaiieut iinpiiue 
iiieiits umlcl iio moie be sold toi loi il fixes 11 ), in lould 
the I.ind to whiih thev belonged Even icison that tun 
111 tiigiil to show that the lind was not siihiect (0 local 
l.ix.Kiott .ipplios to the assessment mil tiivitiou ot the 
jitiiuineul luipiovemcnts 


* • ' ahetactiem.ims Ihit tlu unpiiuemtnis hue in 

niiesliim .lie cssentnllv ,i p.iit ol Ihe lands, ind then use 
b' the Iiidi.ius is netessaiy to efteciu.ite the politv of the 
United Ntiles (P LU ) 

It Is cle u, of tom sc, th it an allotment m idr iindei the Geneial 
tllobncnt Act“ lein lined exempt fiom tax.ition so long is the 
land was held in bust by the Umted Hiatts*’ The .illotree was 
thus issmed tint his lands would be tax exempt fot .it Ici&t 
,15 ve.iis tnd peihaps longci Howovei, in 1900" Congiesb em 
poweied the Recietur of the Iiiteiioi, betoic the expii.ition of 
the 25>eai tiust ptiiod, to issue .i i).iteiit 111 fee “whenever ho 
sh ill be s.ilisfied that <inv Indian .illottee is coinpotcnt and 
( ip.ible of miiiagiiig his Ol hei nffiiis >• ' ' ” The dm.xtion 

o( fhe exempfiou oame thus to he dcteimined aceoithng to the 
fedeial Iudi<in pohey m vogue at nuv p iiUcuIai tiine“ Yet, the 
mipoiMnce to the Indian of his lux iiumniuty c 111 h.iidly be 
mideiestlmaloil The conseqneucps of the vesting ot a fee patent 
have been expiessed lu Men im. The Pioblem ol Indi ni Adminis 
liabon as follows 

* I • The statistics of Indian piopcitv pieviously 
given in this clnptei deinonstiate the f ict, so obvious to 
prisons who visit the Indiin conutiv, th.it the vilue of 
the Indi.in hinds Is lelnllvely high as compared with the 


«Jfo»/oi«T Umtia milter, 24t Fed 814 (C C A 8 1017) , Boatil of 
Coiii’n V Viined fitntr 1 , lUO F 2(1 92<) (C C A 10 l')18) mod 60 Sup 
Ct asi (19o0) , Olacter Oemity Mont v Unitea Statet 09 b 2d 781 
I (C C A 9 lOlS) XJnlti a Stately Benewah Counlv, Tdaho, 200 Fed 028 
(C C A 9, 1924) , Unittd btatre v Olnhalli Ooanty, 217 Fed 281 
(D C W D Wash 1014) , United States V fenjf Oounty, 'WathInQton, 
24 F hupp s08 (D C H D Wish 10(8) see Vnited Stat < <1 y If cs Peter 
Pemnlv, Idaho OIF 2(1282 iC C A 0,10)8) nbcaimg den OB F 2d 2(8 
(C C A 9 1988) 

*■« » Nelson Act of fannory 14 IRSO 25 Stat 642 64 ( sec 9 
applied to Minnesota Chippewns In ITotrote v Vmteet States 248 Fed 864 
(C C A 8 1917) , of United Stalee y Spaelli, 24 F Supp 185 (D C 
Minn 10(8) , Art of Jnne 6 1000, 81 Stat 672, 878, bcc B (Comanches, 
Einwas and Xpachi")) di'cnssed in baited Stato v Boatd of Oom^s 
tOomanohr County) 8 F Bupp 401 (D C W U Okli 1991) , Act of 
Much 8 189 ( 27 Slat B57 applying to the ElcliaipQOs in Indian Terri 
toiy Of Uiiitea States v Matthiwson, 62 F 2d 74B (C C A 8, 1920) 
“24( Fed 884 (0 C A 8, 1917) 

"188 U S 482 (1903) 

“Act of Februaiy 8 1987, 24 Stat 988 
“ Unttea States v Bichet t, 188 U B 482 (lOOd) 

“Art of May 8 1 906 84 Stat 182 

“ Foi a diBcusslon of such policy and its effects, see (Chapters 2 and U 
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Induns’ income iiom the use of that land The genei.d 
piopiitv ta\ although liastd un the \ Uue of land must 
be iHid tiom intoiuc unless i( is to icsull in the foifeituie 
of the I lud itself B id as is the geiieial iiiopeit'v t ix fioin 
many points of Mew, it is pctuli illy bad when ipplied to 
Iiidi ins suddenh i emm wl tiom the status ot a tix exempt 
iiKoinpeteiit ind siibin teil to the full weight of state ind 
local tns.ation So lii is the Indians aie concerned, the 
tax M0l.it es the iceepted c.inoii of taxitlon that a t.ix 
sh.ill be iclatcd to the laiiauty to piv The leijing of 
these I i\e>s his without doubt Iwtn an impoitint tiutor 
in c lusiiiR the loss ot ludi.in 1 inds bj so luge n piopoiuon 
ot those Indians who havi bei'ii desliied eompetent 
Tlie policies iinoltcd in nuking iiidnidual illotmenta 
and issuing tee patents biought into the ccoiiomii piob 
Icius oJ the Inch iii Hlimcc the difBuilt snbiect of tix.itioii 
Uneld the allotment act the iiKoiupetent Iiidinn holding a 
tiiist pifenl IS gencially exempt fiom t ix ition On the 
di\ ho IS did IK el eompetent iiid is gi\en his ft'e patent, 
he stiaightu ly liecomes siihiect to the tiill biiidtn of slate 
and 1(H il taxilion The nioie comnioii toim of taxation 
IS the guieial piopeity tax, the hast 3 of which is the i ihu 
ot the piopLit> owned ind the bniden ot whieh f.ills 
lieaMli on land iKKanse it eamiot shp out fioni uiidei in 
the w u othci toiiiis of piopiity fiispiently elo 
Many wisi consomtue liidims, with a keen powei to 
obseue the expeiieuic of otheis, b ue no dcsiie to piogiess 
to the point when thei will be decliied competent .ind 
be obliged to pay tixcs Thc\ know lhal the tixos will 
consume .1 huge piopoition of then total ineonie .iiiel that 
t.ixes sie inescapable To them to achieie the status 
of compel enc> me ins in .ill piohiliility the iiltimite loss 
ot till 11 lands Fiom then point of Mew the lewaid foi 
success IS the imiiosition of .in anuti il line (P 177 ) 

A policy of “gi eal lihci illsm” in lugui tied 111 1917 led to whole 
S.1IP patenting 111 lee whclhei the illotteo d<*siK(l the patent 
01 not F.iiih Ivpu.il is the following de'seiiption by the t’ouit 
of Appeals foi the Tenth Ciicuit “■ 

' • ' Biiclh, the UKoid cli closes that in the ye.ii 

I'llS pitents cuMiiiig the liiids imolied weie issiii d to 
lilt' Thiitcd Stiles in tiiist toi Iwnili-seien Inili ins to 
whom the lauds hid been alloiU'd 111 scMialti Within 
two Mils thoio.ittoi, fi'i intents woie issued to these 
Indians It is stipulated tint tlie fee title w is gianted to 
the liidiiiis without any .iiiplic itiou on then put iiiel 
without then (onseni Appiieiith then was somi op 
position among the Iiielians to the polii i of the Depulment 
.nid some had ‘■ticl tint they would not reieipl tm the 
fee patents Thcic is i leltei 111 the lecoid will ten midei 
elite of Apiil 24, lOlS fiom the ofhec ot tin Oomiuissiouei 
ot Iiielim Vtlaiis lo the speci il supuunltiidoiil iiieh.iige at 
the ifsen itioii, liistiiiiliuu flic l.ittei to luioim the ludi ins 
tint the Sceutaiv of (he luteiioi “his the light to issue 
these patents, and if thci lotuso to aectpl them von lie 
clnecUd lo hue the patents lecoided iiiid iltei leeoidmg 
same to scud them to the pateiilops by legisteieil mail 
and lelaiu the leceipt e.iids foi the files in yoiii office ’ 
(P 7d4) 

The ye n 1021 saw a leveis il of policy in the issuing of patents 
and leceiit yesis h.ive witnessed the c, nicell.il ion of such p iteiils " 
and a lanetv of suits bi tlie Fcdoial Government seeking to le 
covei taxes paid the st.ite by the allottee, to enjoin furthei tnxa 


tloii aiiel to stnke allotments fiom the tax lolls “ In all these 
t.iHs the Genciimniil was successful on a lationale peihaps host 
expiessed m UniUd Hiatct, \ A"cc Pcitc Couniy, Idaho,'* as 
follows 

* ' ' The Alloliui lit Alt, is w ell as the ti ust list ont, by 

plain impIu.iUon gi iiiled the Indian immniiiti tiom taxii- 
tiini diiiiug tin tinst peiioil 01 .iin extension of it and 
he hid the light fimilh lo leeeiie his hinds “fice of ill 
chaige <11 iiicnmlii nice whitsocMi " The authuuties aie 
inuloim to the i lie it that this light of exeniplioii is a 
icsied light, IS mnth i put ot thi gi nit is Ihi land itself, 
iiiel the liidinn may not be dqiiiMd ot it be the nnw iiited 
issuiiite to liiiii ot 1 lee piteml piiui to the end ot tlie 
tinst pel lod riimiU y 7'iripp, J24 U S r.07, 42 H Ct '565, 
56 L Ed on, \\(tid v Loir County 254 U S 17, 40 

8 rt 410 64 L Eel 751 , l')}it(d State-, v Bounah County, 

9 Gii . 290 P 62S, ilo) 1010 v United Stiiti s S Cii 243 P 
S51, Itonid of Coml-, of Caddo County v United States, 

10 C'n , 07 P 2d 55, United Stalriv Dt ucy Coinilij, D G, 
14 P _V1 7M , Ignite d Stal- s v Comunt he Count tj, D U , 0 P 
Supp 401 , United Steile 1 1 Ohehali-, County, D C , 2J7 P 
2S1 'I'll itus with till Indians .iiiil acts of t’ongioss tela 
lilt to llieii lights 111 piopeili icst>ned to them h.iio 
ilw.us iM'eii lihei ilh eoiistiiieil li\ the eomts The de 
peiieli'iit eoiidilioii ot these w nds of the Goveiiimeiit m ikes 
it iinpuitni that doubtful pioMsions In tre.ilies and 
stitnles be lesoliid in then ia\oi This eouit 111 United 
Btiite-, V Beneiieeli Coinitij ui/ort, n- emit ns 1923 de 
elnied that the Ai t of May 8, lOOti should be held to mean 
tint the action ol Ihi Seeielaii of the Iiiteiioi .iiitlioiircd 
hi it f 111 he had onh on the application of the allottee or 
with Ins umseiit The Ut of Fehiiini 20 1027 w, is little 
mine thin .1 si ltl 1 tol^ lecognitioii of the piineiplc Ihcic 
nmionmed The fee iwteiit in the pit sent instsnic wos 
issued duiiiig till tinst iieiioel ot it 1< 1 st duniig .in ex 

11 iisiim of th.it pi 1 lod II follow s fi oni w list has lipcii s nil 
that It it was issued lo Ciilei wilheiiit Uis spplieatiou 01 
consent, his lind iimauiid immune fiom taxition dining 
the whole ol the time fiom 1921 to 1932, and the hen of 
the couniy slionld be held void (Pp 2.35-230 ) 

Theicloie, it would sppeai that the allottee under the Geneial 
Allotment Act olitnns a icstud light to tax exemption which 
cannot be taken fiom him without his consent “ Should he, on 
the othei hand, apply for the issuance of a foe patent and be ac- 
cotdeil one pursuant to 1 iw, llieie seems no loason to belieie that 
bis lands would not tbeieby become subject to slate taxation " 

C HOMESTEAD ALLOTMENTS 

Lauds aequiieel bi mdiMdutl Indians undei the geneiol home 
stead liws no exempt fiom taxation foi spetified peiioda 
following the date of issuance of the patent Section 15 ot the 
Homestead Act of Haich 3, 1875,“ extoiideel to Indmufl bom 
In the United Slates who wuie heads of f imiUes 01 over 21 
ycais ot age and who haie abandoned 01 shall abandon tribal 
lela turns, the hem fits of the Geneial Ilomestead Act of 1802" 
The 1875 Act deflued a tax exemption foi a 5 -veai peiiod by 
providing that the title to the lauds acquired under it 

‘ ' ' shall not be subieet to alienation or meum 

bianee, eithei by loluntaiy conveyance 01 the judgment 


’’Glaoirt aouiity Itoiit v Viiitetl Stated 09 F 2a 783 (C C 4 0 
1988) 

KAulhoiltv toi bnrh canrelliition is loeoiilca bi the Aert of Fsbinnij 
26, 1927 44 Stat 1217 whicb piOMilis 


* *• * That tbP Seeiofaiy uf the Interioi is hoiebv aiilhonrpd 

Jn his disapHon, to cancel auj patent in foe simple issued to an 
Indian nlliillep 01 to bis hens bcfoie the piid of the jpeiiod of 
tiust de scribed in the oilainal 01 tiust patent Issupif lo aiir’' 
allottee or bcfoie the pxpliation of any extension ot Bueh peiio 
ot tiust bi the Piisident wncic such pitent in fpp simple wi 
issued wltliout the consent 01 nn inplicilton theiefoi bx tl-- 
allottee 01 hi his bills Piouded Thit tb» patentee has not 
" 1 put ol the land rtescubPd m such patent 


....jifgagrd or 

I’romdcd a1\o lliat n’..„.. 
the land sliall hive the si 
ntvei been Issued 


n of inch patent 11 


See also Act of Febinaiy 21 1931 46 Stat 120B 


r'Unitra (Iteitea T Binrmh Ooimtv 290 Fed 628 (C C A 0 1923) , 
United Steitea t Beiaid of Com'is 6 F Supp 401 (D C W D Okl i 
19)4), United Statre v Peiiy ('oiintu Uuehinptoitj 24 b bupp )90 
(D C 31 D Wash 1988) 

• 99 F 2d 2o2 (C O A 9 19831 

"United Stain v Feiry Oounty, WoeftinOton 24 F Supp 809 (D C 
F n Wash , 19 )R) Foi on locouni of legislation designed to deal with 
this slluitinn see Cliaptei 6 sec IIB 
"Ihid 4ceiiid 90 L D 691 (19241 
"18 btat 403 420 

"Act of May 20, 1862, 12 Stat 892 allowing citivens ovei 21 01 
heads of families to entei a quaiter section of public lands This act 
was thought not to include Indians because tbey were not oonsideied 
rltlrens United State e \ Tovre 240 bed 010 (C C V 8,1917) 
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decree, oi oidoi of am fonit, md Onll Ixs mid iein,iin 
111 ilicu.iWe foi <i poiiod ol fl\u ic'ii m tioui the diit-e oi llio 
pat out iviiucrl tlii'iciui 

This act was Bupplciuoutid liv the V<.l of Tnlj 4 3884," which 
applied till' homesteid litis to Iiidmis gcacialU who had lo 
talod oil pnblii lands ratliei ihin to a spwifiid rliss*" mil 
contained a 25 yent *' tiusf ptiiod piotision almost idcnliol 
to thfit tonlaiiicd ni the Oeiirial Allotment .let”* The sime 
pimciplos applied to the Genuinl Allotment Act nllotnnnls would 
seem, thoiefoie, ipphcnhle to lauds acquiifd undet the iSSl 
A(t“ 


D LAND PURCHASED WITH EESIRICTED FUNDS 

In 102K the Meii.un lepoit on “Tliu Piolilem ot Indian Ad 
mmistiatiou” was pnblishod Its autliois hart hirt occasion to 
study the then iieiplixiug pioblcra oi the tiyabilitv of lands 
piuchased with lestiicted iiinds and (lieu (oinments conceiuing 
It aie puhenUily enlightening 

* ■* A peiploMng piohlem < Oiifioiiting the Indian 

Ollice today is the tiyation bv the stntcs oi the limis 
pnichased toi the Iiidniis with llicn lestiuted iniids 
whiih au undei the supeitisiou ol the Olhee The ynl 
lime of such ptu( bases is laigo lieiauM* tin allofmcnts 
oiiginally made to Ihe Indians aic often not smt ible foi 
homes These oi igin il , allotments tnnst be sold and new 
piopciti puitliascd if the Indians me to be stailtd on 
the load to hettei sect il and economic conditions In 
oidPi to piestive these now hands foi the use and btnofll 
of the Indian ownei, it has lieen the aimtoam inle to 
impose iipon them ihe lesliutions which ctisled upon 
the funds with which they weie olitaaiiod Home st lies 
ate claiming and cteicisnig the powei to tat such land' 
Since lUe Indi.an owner, on atconnt of his lack ot loadt 
funds 01 his insnirieient souse of public lesponsibilita, 
eitliet cannot oi will not piv t<i\os, the lesnlt is that 
tlic lands pant based toi Ins poiniinoiit houn aie speedllw 
slipping fiom him and he Innistlf is becoming a homeless 
public ehaige This nnfoilunate sitnation is lendcied 
inoie aente because the teams of tlir deeds piohllnt 
alienation by -voluntaiy act, and ilins the Indian mvtiei 
IS not able either to moitange oi sell Ins lands lo seune 
foi himself the luteiesl that ho may haye in the land 
oaei anrt above the delinquent tates 
The United Stites Snpieme Coiiit“ held at an emlv 
date that the allotted lands of the Indians, the tide to 
which was held in tiust by the United Slates, weie not 
taxable by the stales The policy of allotting land lo 
the Indians and bolding the title to it ni nbev ince until 
such tune as they could be tiusted with its full .md liee 
contiol had been adopted by the nation il goaeinment 
as a means foi more fully civilising the Indians and 
hilnglng tliem to the position wheie thev could assume the 
full lesponsibility of citi/ensMp The lands weie theie 
foiP the insttumentolities ot the United States, and as 
such, by Tiitue of longstanding piiuciplcs of constitu- 
tional law, not t ixablc by the scveial slates To this 
unquestioned decisinn mav be iilded tlie inJing that, in 
the event of the sale of the illolted lands by gorein 


« See United States v Semmet, 241 U S d79 (1016) 

«> 28 Stat 78, 96 

The 1875 Act was also supplPmonted hv the Act of Tamiary 18 1881, 
21 Stat 81S making funds available to the lyinnebaKocs of Wisconsin 
BO they could avail tbetoselves of the beneflti of It That act cxpiesBly 
provided that titles acqtmed by the Winnebagoos should be nontozihle 
foi 20 yeora ftom date of lebunnce of the puleut 
• Bht dlflcuBSions compaimx the two octe, see United States v 
Semncf, 241 IT S 878, 884-880 (1916) United States v Ooipoialion 
or the Pieeident Mto, 101 ff 2d 168 (CCA 10 1939) 

■This tiUBt peiiod was extended to 1946 by Bxcoutlve oideis isaued 
under nuthontv of Act of June 21, 1900, 84 Btal 826, 826, and 
IndeOnltely nndei the Act of lunc 18, 1034, 48 Stat 984 
•I See &ec SB, supia 

■See discuBBion of Qeneinl Allotment Act eupm, let, 8 B Also set 
United States r Jaohson, 280 U S 188 (1930) * 


fflont.il cniispiit, llio pioceed'-, being simply Iho niedinni 
loi winch tile hinds wexe ivehingod, weu likewise held 
111 linsl 1)1 the goioiiimcni .md not taxable" The Su 
pioiiie Oonil h.is ilso sushiiiitd the imwei oi the Suio- 
tan Hi the Intciioi, in wliom is vested the discietion 
1(1 pitimt the comet nice of Indian 1 iiids, to allow sum 
fomi'iaiiie on the sole condtliou that the piocoeds be 
iinesltd ill lauds subject to Jus contiol in the niattei 
ol s lie ‘ 


United States y Kieleit 188 U 8 432, (1003) 

“AoCioiifft Batil of Oummnn v ‘ ' 

C A OUi Cii 1900) Vniltd Sta 
Ftil JST (C ( A Slh I 11 1900) 

< Initid Stales v kiwdnlaiid 400 P 8 220 (1944) See 
il'o Vnltul htahs v Biouii 8 Ftd 2na 504 (C 0 A 8Mi Cii 
1945) boI(Iin,{ t)nt the Siciituy of tlic luttnoi iiinv puiUiise 


In spite Of Die intimation liom tliese cisus and fiom 
the exijicss decisions of two chstiict couitb ol the Noitli- 
wesl“ moie lavoiable to the Inch ms, the exemption liom 
st.tic ti\cs of itsliKicd 1 inds puichascd foi Ihem by the 
goacinment with then icsiiicted lunds is m n piocaiioiis 
sitnaliou In a c iso which w is taken to the United 
States fiupiGmc Coin! ’* it was held that ] mds put chased 
willi linsi funds foi in O^ige ludi.in, and maclc iiiahon- 
ihlo witlicmt the consent of Ihe rteciet uy ol the lulciioi, 
w eic yet 1 1\ thlc This dfiisiou, how cvei did not inmlye 
neccssaiih the rtwhiinlioti ot i gonot il piinciplt, since 
the luliiig was ocr ismucd by Ihc tact that the special act ' 
iiiidea which these paiticuhii lunds w( u lole.isod lo the 
illoUce gate to Ihe Secictaiy no iiithoiily lo coiilicil said 
tniids aflei sneh lelisise In this case, nioi covet, it was 
not shown that the money idea set! Iiom the tiusl was 
im ('Steel dll eel la in tin piopeiiy pmchTwd The thoughi 
of the coiiit is pcihiiis shown in its closing icraaik, 
“Congiess did not conh'i npoii the R(cu'1aiy of the In- 
lenoi aulhoiily " ^ * lo giic lo piopeil\ puKhased 

with lelcascd fnnds immuiiil) iiom slate taxation" By 
a senes ol accent densions'" the Oiicnit Conit ol Appeals 
foi the E ghih (’iicnil, although omitting some dicta 
faaoi able to the Indian position, has uiiiloimh snsi inn d 
slate laxilion ol liiids pn)(h,istd lot Ihe Indians with 
then lesLiictcd lunds and undo sulnccl to alienation only 
with Ihe rouseiil of the Bccietaia of the Intel loi, and 
has d(>clai(d itsplt committed lo tin piopnsition that such 
lands aie taxihle"’ One of these c iscs was .ifiEiimed by 
the United States Bupicme Conit’" in ^ po timam de 
cision on the somewhat doubtful ml hoi it) of the MtOuidy 
(Os(' vipta*’ 

"United States v Nee Piito Coittitil 2(,7 Pdl 405 (D C 
Idaho 1017) United states v Tahinia Ouunty, 274 Fed X16 
(D C B D Wash 1921) 

"Vmted Stalls v Ucamdii 210 XT R 203 (1018) 

«b(Ctiou 5 of the ail of Aiiil lb 1912 

••VniUd States v Oian 234 Frtl 101 (1922) , United States T 
Haninm 2fl4 Fed 108 (10241 Unttid Staffs y Blown, 8 ^d 
2u(1 6M (1025), dictum. United States y Uuinmut, 15 Fed and 

knifed A/oits V Ransom 263 P B 691 (1924) 

«OmUd States y UcOuiai,, 240 U fe 208 (1018) 

The decimation by the Ciicuit Couit ot Appeals* that 
the national goycinmcnt has no nnthoiity to wilhdinw 
ftom state t.ixation lands finmeily subject thereto is 
cpiUinly not (enable* Congiess has the powci to relieve 
Itom the biuden of state (axes a governmental instiu- 
montality, whcthci a post othce oi a home foi the govern 
menl’s Indian waids, and it matteis not that the piior 
St itus of the propcity may have been sucJi that the state 
could fieely tax it 

■ United States v Broom, 8 F 2d B84 (1025), dudum 


■On the other hand some courts have held that where land is pur 
chased fox an Indian with icslricted funds tiom anothei Indian who held 
it tax exempt, it la to*'’ exempt in Ihe hands ot the now pmchxsei, the 
iiason given being that the 1 mds md funds involved weie at all tunes 
used by the UnitEd States in the discharge of Us obligation lo Its 
Indixn wards ifoGFeehan v Ashland County, 192 Wis 177, 212 N W 
288 (1927) United Stales > 0 iTei neethei (D 0 B D Okla Tnne 14, 
1981), Jnstice file No 00-2-11-431 , JIat file v King (D C N D Okla 
August 27, 1934) Jnettep FUe No 00-2-6-30 , Dinted States y Stone 
(D C W S OUa Septemoei 29, 1084), Justice File No 00-2-11-822 
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If, cl's liAS been inleiicrt, Uicie bt* donbt as to tbe In 
teiitioii ot I'oiitiest. to tUL luumimU liom state lax.Uiun, 
it IS iccomiiiuiilud tbii Uti'jlatiou be secuiud cxiutssh 
LouiLinug tbe evumiitioii Ihc stites will not snftei liom 
sueb a pi let ice, loi m letum toi tbe lost laves on the 
puicb ised lauds will be the subjection to tbe state taxing 
Xiowci ot tbe leliiKiiusbed 1 iiids, oi ot tbe tuiids used in 
mikiiig the new puiebase 

rending Jitigstiou should ol couiso, bt piessed to a 
liual touelusioii with ill possible speed in oidci that the 
existing iniceitunU bi ended Should it ti luspiie that 
these Indian linds lie laxible, then tbe nitionil govern 
itipiil iuujL till It cousidei tbe iiatiiie ol the duty to the 
waid of the guiidiiu who li.is emplojed the waid’s 1 ix 
exempt luiid to punhnse piopeiU ou the expiess oi un 
plied misiepieseiitation tlial the ncwlj icqimod piopeity 
IS likewise exempt bevci il Indians haie couiplained to 
the sin\Lj '■talt thst they no being 1 ixed despite the 
foinnl isvui mce ol Indian Senice employees that the 
land imichisert loi them would be exempt liom tax 
ation*^ (rp 70C-7b8) 

In the else ot Rlmx v Oihioii Oil Vaip,"' 1 inds out 

side 1 lesenatiou puicbisod with lostuctul Iiidnn funds and 
subject to 1 lesti nut igamsi alienation weio held subject to 
stite pioputj taxition The coint, howeiei, lecognutd the 
fact tb it 

Theio lie soiiu insliumiiil ilities whuh, lliongh Oon- 
ijic's mi\ piotisl them tiom -.tile tixitiou, will uevci 
Iheless b(' subject to tb.it 1 ixitioii unless (’on^iess speaks 
(P 581 ) 

Ihcioiflei by the Ait ot Juno ^0, 1030," Oongiess expiissly 
exempted luib liuds liom slate tixition In oidei tbit its 
puiiKise ind meaning may be moic tally undeislood, both section 
1 aud section 2 of the 1010 Act m iiuoted m full 

Tint tbon IS boieliy aiithoiiaed to he ippiopiiatcd, 
out ot any monty m the Tie isuiy of the United Stales nol 
othciuisi ipiiiopiiited, till lum ol 1>d5 iXKl lobe expended 
undoi sum inlos lud lognlilions i , the Sicietaiy of the 
Intmioi miy piesiuoe ioi payment ol lives, including 
pciinllios and inteiist, issos.od against ludiyiduillv 
owiiid Indian laud Uic title to vilnch is held subject to 
lostuctioiis igamst alien itioii oi cncmubiaiict except 
with the consent oi ippioval ot the Sccietnij of the 
Inltiioi, heietoloii puiihased out ol liust oi lestiicted 
luiids of an Iiidnn, when llu Sccietiiy huds thil such 
] iiid w IS pinch, isi'd with the nudeisiaudnig and holiel 
on the put of slid luchan that iltii pnichasc it would 1 
bo mint ixribli ind foi lefleinplion oi i c icipusitiou ol any 
such laud heietoloic oi heiealtei sold foi nonpayment ol 
tixcs 

Seo 2 *V11 linds the title lo which is now held by an 
Indmu subject to lestiu turns agiinst alienation oi encum- 
bianee except with the consent oi appioy il ol the Secie 
taiy ol the Intciioi, heictotoie piiuhased ont of host oi 
lesliuted funds of said Indian, aic heieby declaied to he 
lustiumentilities ot the Fedei il Goveimnent and shall 
be noulaxable until otheiwlse duected by Congicss 

The 1037 amendment " to section 2 ol the above act leads as 
follows 

AU homesteids, heietofoic pun based ont of the liust 
Ol ipstiicted funds ot ludmdual Indians, aie hoieby de- 
claied to he mstiuraont lUties of the Fedei al Qovcinment 
and shall be nonfaxable until otheiwise diicctcd by Gon- 
giess riomdcd, That the title to such homesteads shall 
be held subject (o lestiicLions against uhcimtion oi encuni- 
biauce except with the ippioval of the Secietaiy of tne 
luloiioi And piovided fnithci, That the Indian ffwnei or 


" The Ippslilion ri fined lo was finally pnacted In 19S& Act ot June 
20 1018, 40 Slat 1B42 Of, Act of Juni 10, 1032, 47 Stat 474 
"27b U B 075 (1028) 

"40 Slal 3012 Upheld In Untiod Siatea y Somd of Oomm’tb, 26 
F Slipp 270 ID C N D OkU 1930) 

" Act of May 10, 1937, 00 Btat 188 


ownuis shall scleit, W'llli the appimal of Uie Sccietaiy 
ui the luLiiioi, iilliii the igiiculiui il and giaziiig lands, 
nol oxcicdmg i tot il ut oiic Imiidiul and sixty acies, oi 
the yilligc, town, oi cili piopiitj, not cxcitduig lu cost 
(o,00U, lo be dcsigiialcj ,is i liouicsLeiid 
The 1930 Act was p isscd to cskiblisli the tlx exoinplioii ol the 
lauds xiuichascd with it-,liicled tiiuds uudei the guidauco and 
diiectiou oi the Iiiteiioi Uep iilnieiit is l.ix exempt lands iVflei 
the iiassage of tlio icl it w,is iouiid Ihnt section 2 had applica 
lion to such a laige ipi lulit j ol bmils th it a bill was inlioducod 
in Oongiess loi its icijcil Tins bill wfis, hoyyeiei, amended on 
the lecommeudatioii of the Hciiile Coiumillcc on Indian Alfaiis 
to piovide foi lesliicting the tax exemption to homesteads pui- 
chased with tiusl oi icstiuled fimtis i illiei linn lot iepc,iluig 
the tax exemxitiou lutiiilj, and Ihc hill was pissed in this 
luicndcd loim TTie lupoil oi the Senate Committee in which 
tins lucummciidalion w is midu contains Die followuig pciliuent 
statement ol the xiuipose oi the 1030 Act and the 1987 
amcudmtnl 

The 'lid .let ot June 30, 1016 (40 St,it L 1612) wis 
desigucil to Inuife iclief iiid lumibui semen t (o Indians 
who In 1 iiliao to iniy taxes haio lost oi now iie in d lugei 
ot loMin, linds ptuchised loi thim uudei suxienision, 
iilMcc, and guidiiice ol tin Fodcial Qoyeiiiment, which 
losses wcic not the 3 lull of the ludmns, hut weie pui 
chised with Iho undcislaiitling md behel on then pait 
and lutlnccd by icxii csenl ttions of the Uoi i inmeut Ibal the 
lind be iioiit ixable atlii pnichasc II wis inlcndotl that 
such lands would lie lodeemed ont ol the tund ol 'ii20,000 
auUioii/cd III lie aiipiopii.ikd uiidti Ihc inoi isious of s iid 
ai t of Tune 30, 1930 (40 Bt.it Ii 1012) 

Miiiio the ptssigi of s,ud acl of June 30, 1030 (40 Slat 
L 1313), it w IS (ound Iho pionsions ol ‘cclion 2 theioof 
yyoulil ipiily to kinds .mil other piojicitj iiuich,ised bj 
losiniled Iiidnn 3nnds, which would exempt liom tax.i- 
Uon last quintilios ot pioiieiti , such is busmess buildings, 
lain lauds wbicb me not bomesleads, etc 
The Commissionei ot ludi.in Aff.uis qipaued befoie 
the loiiinuticc mil suggislod the amendment heicin pio 
Xiosed, wliiih pioposed imcndment w is idoptod and heiein 
icconimuudi d bj youi commiUee (Senate Ecpoit No SS2 
73th Cong , 1st sess ) 

In United Btatiav Boatd of Ooin'ia the comt m con«tiuing 
these statutes held lh.tl Congicss li id tlie powci to df fine federal 
instiunicut.ililios, uid (1ml the 1030 Acl cleiily axiplicd lopievent 
UxiUou loi 1<136’ of leal est ite used loi both icsidence and 
liiisiucss puiposes which was pmchased with lestiicted funds 
of Osage Indians The coni I said Hut the act ax^jbed to Indians 
m gcneial, and was nol made mapplieahlo to the Oaages by 
leison of jmoi ads leleiimg specihcally to Osiige homesteads 
In an umopoilcd c ise, the same couit appbed these statutes to 
pieveut tixAtion of homesteads puicha'-ed with tiust funds held 
on deposit by the United States foi Pawnee Indians in heu of 
allotment ■“ 

The fuithei extent of the opeialion of these atatutes is not 
known at the piesent time, but they expiess the cleai mlent of 
Congicss to contmne homestonds of Indians tax exempt, whether 
the homestead was pmchased foi the Indian oi allotted to hun '* 


“20 F Snpp 270 (D C N D Okla 1030) (Osage County) The 
ponit foTlowpa tlio view expressed in 30 I D 18 (10)7) as to the 
applir ability of tlic 10)6 id to tlip Osiges 

’ Tho conit held that the ad waa m foioo at the flalo of levy whioh 
was tho cutliil date 

’•Oiiitiil Blatra v Bomd of Oowily Oom'ia of Pavmrc Oouniy Ohio 
(D C N D Okli, Tannery 10 1039), Tuatice Filo No 00-2-11-630 
“Foi a diBonsamn of ancations of tax izcmplion not yd passed upon 
tiy the comU boo Op Hoi I D , M 20S07 (1030) And of Idtci of 
Allornoy Genoiai dated Octobei 0, 1030, dechnmg to pass upon cases 
therein diacuaaod 
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TAXAHOX 


SECTION 4 STATE TAXATION OF PERSONAL PROPERTY 


WLeic^ci pcison il pi(>iH*ity nuiuiretl by oi for tub il Indr ms 
for use ou Iii<Unn reser ration lands m < onuection with or ui 
furlbeiancL ol tho poUcr adopted hr the Oor 1 1 nuiLiit in <ii<oni 
aging thi Indians lot ultnafo the soil and to ost ihlish iitiniamout 
homes and tanulies, oi otbeiwise aid m (hui economic ichabib 
tntiou, such iiiojieita miv not be t ixcd bv tlu slate " The 
immunity evists 'nbcthci the inoiKuly he puiLha'-cd with nioiiuys 
held 111 trust tiy the Dinted SI ites loi the Cnch ins oi w ith moneys 
acLiiiiiis; to the ludi ms iiom othei fcdci il souicos Tlie reason 
bcdiiiid this rtoetiiue ol iiuruiiinty is tliat the stale baa no power, 
bt tiMlion or otheiwise, to rclaid, impede, binden, or control 
the oiio) itious 01 Jiisliumintalities oiuploicd by tlie Fcdeial 
Goveiiiment in c.iiiyiiit' into e\«.uUoii the powers liwfully 
yested m it 

In Fiii/rd fihttr v Thiiiitoa Couiitv'" the Oiiinit Court of 
Appeals foi the Eighth Cm ml ruled thrt the pinceids of the 
Bules of alloltirt Iniids hold rii trust by the United Slalea wore 
exempt fiuru state ti'v'itioii for Uie roa&on th it the piocecds 
like the lands fiom which thcr were denied constituted an 
inatiuiuent.iliti InwfnlU employed by the Qoycininent in the 
exercise uf its powers to piotect, support lud instinct the 
Indiana The court said, 'imont, otliei things 

The allotted lands woic hold in tmst by the United 
St ites toi the benefit of those to yylioin Ihty weie as 
signed, iiul thou Uciis, iindoi the acts of Vrigiibl 7, 18b2, 
and Ibbuniy fi, IbS? The proceeds ot the silts ol these 
liiicls hiye been linfiilli substituted fni the lands them 
sclyes by the tiiistce The snhstrlntos pnitike of the 
nytuie ot tho oiuyinals, incl st uid charged with the same 
tiust The lands and thou proceeds, so long as they are 
held or eoiitiollod by the Umtecl St rtes and the tcim of 
the tiiisl has not e' piled, nu nlike iiishnmtut ilitles cm 
ployed by it in tho lawful oxouisc ot its poweis ol 
goyeinment to piotect support, iiicl nisliiict tho Indians, 
for whose heuett tho coiiiiilain.mt holds them, and they aie 
not subject to tax^ifaon by iny st ife or county (P 2^12 ) 
The doctrine of the foiegoing case wis appiored m Ututra 
Statci y Peo/io;)," a case iiwohing issue piopeitTi that is, 
piopeity issued to the Indians by the Tcdei il Goreinmout 
Immunity tiom state ti-uition W'a'^ there es.louded to pci 
sonai piopeity which eould be tiaccd and identified as issue 
piopeily, tlic increase of issue piopeity, pioix*ity iiuicbascd 
with the proceeds of the sale of issue piopeity, piopeity piu- 
ehnsed with the proceeds of the sale of the incicnse of issue 
property, property for which similar issue piopeity has been 
exchanged foi similai use, the mcicase of picipeitv leceiycd in 
such exchange, the mciease of issue piopoily exchanged foi 
similar piopatv for similai use, aud piopeity pnichased with 
money given to the Indians by the United States 
To the same geneial effect Is United Siatet v Dewey County'" 
and Umted Blatot v Richeit" In tho case Inst cited the eouit 
held that personal piopeity consisting of hoises, cattle, and othei 
property Issued by the United States to the Indians and used by 
them on then aUotmenta was not subject to assessmeut and tax 
ation by the state 

Tor the same reason that pioperty pmethased by Indians with 


w Hus Immanity extends to the personalty of a half blood Indnn 
adopted Into a tube, VniteA StaUe y Seyfron, 138 BSd 964 (C C Mont 
1005), (ind III tact to the peisonnlity of my letosnucd member of m | 
mdlan tube Umted States r Biggms, 108 Fi d 848 (C C Mont 1900) 
But ef Umtea States r Biffgme 110 Fed 609 (C C Mont 1001) 

"148 Pea 287 (C C 4 8, 1900) 

"2S1 Pad 270 (D C P Dak 1016) 

"14 P 2d 784 (D C S Dak 1926), affld sub nom DotoBg County 
y Umted States. 26 P 2d 484 (C C A 8, 1028), ceit den 278 D S 649 
" 188 n S 48S (1902) And tee UoKnigM y Untied Btaiet, ISO l!V>d 
669 (C C A 8, 1004) 


restiictcd luiids and pKipeity issued to tlie Indians by the Gov- 
piniiieTit aic Goreiiiment msliunientalities, piopeity pui chased 
by the Indians puisuaiit lo a spccihc plan loi ccouoiiuc lehubili 
titiim appioyccl In the Goyoiniiiciit md ( lined out undei G<iy 
cinmenl supenisioii should likewise be lecotniyed rs a Gcireiu 
incut instiiimeiitahty As said by the Sohcitoi of the Inlenoi 
Depiitnient * 

The iniithise of iiiopcity bv the Indiviis themselves m 
iccoidsiicx* With an economic pi in woiked out with the 
Government is suiipUnting is i method of assui iiig the 
IKissession by Iiidiiins of puiductne pioiieity, the old 
method ot the Got eminent's issmiii, such piopeity to the 
Indixiis Fioni i logil yiewpoint llio puipose and con 
<em of the Goveiumnnt lie idciitn il whetliei the plow 
Ol the cattle aic bought by the Indim with ludiyidunl 
Iiicliaii Moneys, tho evpenditine oL winch his bei ii ap 
pioyod by the Siipci inti iidciit, oi bought hv the Indi ins 
With icyolyiiig loin funds oi ludgmeiit liiiid money, pm 
siinut to a 111 111 ot n li ihilitatiim .ippimod bv the Huiiei 
inleudent, oi bought by the Supeiuiteiidcnl with giatuity 
liiuUs uiil issued to the Indians Tho leisouiiig of the 
lonits ippliis eciually lo these pioteduios, except Gut lu 
the cases ihovc cited the Goyeinment htid in ownership 
intfiest ns the tith 1 i the pioiHuly wis toiiiid lo lie ill 
the United States The toim ol title, yyliile ludicatne of 
tlie inteiesl of the Goyeinment, is not, in my opinion, tlie 
deteinmiing faitoi Tho imiwutnnt Itcloi is tho ncqiu 
sihon iiid use ol the pioiwity in evecntiou of a goyein- 
menl plan ioi the liidi lus 

Theic aie ippaienUy no cist's dt lei mining I he light of the 
stale to t ly pcistmal piopeity ot sir Indian on a leseiyation 
which is not used puisuint to somo twhinl plan Appiiently 
no stale his attomplod to coUect such a lax The doctuue that 
Indiins on a lesoiyatioii sie not subject lo stite liw m tho 
ihscnce of congi c ssioinl au1bouly*‘ would indicate that any 
such tax would bo iny alid 

On the othci hind, pei lonilty issued to in Indian by the Fed 
eial Goyeinment and used by bun outside the leseivation la 
taxable by I be state” 

Peisonally owned by noii-Iudians but held on an Indian lescr- 
yation is subject to st ite l.ixation “ Tins is line even though the 
peisoiinlty belongs to i Oatholic mis-.ii)ii situated ou an Indiin 
leseiyilion and deyoting both the peisoimlty and the pioceeds 
thcietiom to the yyellne of the ludiaiib In so deciding the 
Supienie roiul declared 

Tnking the conipl init is it is, it shows on its faee that 
the ludiaiib hay c neitliei any legal noi eqiutahle title to 
the piopeity, iieithoi hare tliev any legal or eciuitable right 
to ite hem hcial uso, slid il also npiieiis fioni the complaint 
that the piopeity is owmd nnconditionaUv and absolutely 
by the plaintiff The plaintitl , as the owiiei of these cattle, 
may, at any tune, abandon itfa pieaeut manner of using 
them and ziny deyote them, oi any income arising fiom 
tlicii owneiship, to nuy othei piupose it may choose, and 
the Indians would haye no legal light of lomplaint The 
plamtifl! might lefnse to spend niiolhci doUai upon the 
Indians upon these loseiy ilioiib, and refuse to further 
miintnin oi aid them in oiiv wiy whatever, and no right 
of the Indians would be thciebv violited noi could they 
esll upon the eouits to enfoice the application of the plain 
titPu piopeity, Ol the income theieof, to the sime purposes 
the plaintiff bad thcietoiore applied them Tbeie Is noth 


"Op Sol I D M 20449, Mays 1040 
•* See Chaptei 6 

•» Untied Slates \ Poitci, 22 P 20 806 (C C A 0, 1927) 

"TJioinaM y ffay 160 D S 264 (1808) , WoffOiicr v Uoans, 170 U S 
■5SS (1898) , CatlioUo Bimuns i liltsoula Oountv, 200 U S 118 (lOOO) , 
Tiusaott y Bwmu Land d Cattle Co 78 Fed 60 (C C A 9 1896), 
npp dism Bub nom Buitbut Land v Cattle Go y Trusoott. 166 U 8 
no (1807) 

et Oat^lie Missions y Missoula County, 200 U 8 118 (1906) 
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ing lu Mo)mon ChurOi v Vmtrtt Stalin, 130 U a 1, which 
m the iLiuolost dCRiee .tijplies to tins cast This tonii h is 
horetolon dotcimined tint the Inditiis’ intiiist lu this 
kind ol iiiopeilj, sitnitcd on thin loseiiatioiis was not 
sullitieiit to exempt such piopeitt, when oiviied In innate 
individnils, tiom tax ition Thoinus\ Onij IG'J TI a 2ti4 
ftaffonrr}, Eiaiis,110'U S DSS lu the hist of that c cited 
cases tlie light to Kia/e o\ci the lesoix itioii was leased 
In the Indiniis to the owiieis of the rattle and it was 
alloiii d that if the c ittle weic taxed the talne ot the 1 iiids 
would be ledueod, bee iiise the owneis ot the cattle would 
not pii as much toi the light to gi i/e as they would if 
tlieii t Ittle weie not subjected to t ixation, iiid th it then 
foie the tiT w is, in efltit and substance, upnu the land 
This eoint held tbit the I ix pul upon the cattle of tin 
lessees was too leinotc and iiidimt to he dt'cuied a t ix 


upon the linds oi piivileges ot the Tiidniis citing Stic 
Eai/iotiit V J‘iiiini/li till III IDS U S 13t, mil othei cases, is 
aulhoiili Joi the dicision This is n ifliinied in the 
suiond case ihoie cited In this case the Indians h ne 
not eiiMi nen i leist, iiitl the ownieis ale not obliged to 
pit ainlliiiig foi tlie pinilige ol gi iziiig, lud mat, is we 
hue said, dciotc llu piojieils, oi llie niioiiie Iheiiol, to 
puiposis wholl^ loioign to the Iiidi iiis |h( nisclies How 
eiei imiitoiiuus the lundiiil ol the o win is ol the tattle 
mav he, in deiotiiis Ihi miome oi iin poilioii ot llu piin- 
cipal ot then piopeih to the i li ml ihle woik ol impicn iiig 
and idiicatiug the Iiidnris (and we loidiilh admit tin 
uieiit ot such coiidiul), we i iiiuot see tint lluie is, on 
tint icfimnl, llic Insl claim loi cxeinplioii tioin l.iiitioii 
because ot iin Fedeial pioii ion, loiistitulioiidl oi 
othciwisc (Pp US-120) 


SECTION 5. STATE SALES TAXES 


Thi quest ion of the extent to whiili Indians and poisons tiad 
ing with Indians aie subjetl to stall sales taxes his been 
tiiatid in 1 lecint opinion of Ihc Soliciloi oi the lutoiioi De- 
putinent' Thoiit,li the questions tieatod aiose under Aii/oua 
slaliiles, the pioblcm they pieseul is a general one and the 
Aii7om si ilntts imolied me not dissmiilai in substance from 
the s, lie's t<ix 1 iws ol olliei stiles For this reason the following 
loluons (piotalions fiom the opinion seiio to illuminate the 
entile subject 

T'Uik aic two \ii/oni statutes paiticulnlv miolved 
eifh ot which is illustiatiio of i type ot sales tax liw 
Till Excise Her eiiiii Ai t ot lO-i"), Ch iptei 77, L iws Regni ir 
Sp'siou I'ldl, as amended b\ Ohaptci 2, Liws ot Fust 
Sptciil Mission TH7, plan’s iii ininul piiiilegi tix on 
the husmtss ol selling al i el ail incasined b\ the gioss 
pi (needs oi the gross lucoinc liom the linsiiiess Pio- 
vision IS unde h\ llu* Uw loi the use of tokens by pui- 
thaseis to leimhnisc' the dealers foi the tax applicable 
to aui sile The othei stilute lu question, Ohiptei 78, 
Liws Ri'giilai Session 103D, ns iniuided in 1030, 1037, and 
1030, plices i lax on ceitalu design tied luxmies to be 
paid l)v st imps lo he ifiixid to the aiticles hv llu denleis 
Both statutes contain, as a method of onfoiccment, the 
loquiicimut that all dealois shall take out State licenses 
Belli si ilutes pioiide foi au exemption fiom the tix of 
Imsmcsses lud li iiisnctions not subject lo tax undei the 
tluilcd States Constitution and pioiide foi lefiind to 
the di ilei of the I ix paid h^ him when pioot is made 
that Iheti ms icl ions and niticles tixid wcie not subject lo 
tax under the liw In both statutes thi' t ix is, on Us face, 
a lax to 1)0 pnid hi dealois, whotliei wholesnlcis oi lo 
tiileis, and to be enforced against them, ilthongh both 
acts toiili inplate Hint the amount of the tax shall be added 
to the puce paid lu the conbiimei 

1 Apphciitioii of State taxes to petimts tiadmg loith 
IiHlian’i 

The question of the ipplication of those taxes to poi 
song trading with Indians is subject to diffeient answers 
depending upon the location of the tiado and upon whcthei 
the ti ideis oi the poiMirs dealt with aie Iiidwns The 
ingiiLition of trade with Indiiu tubes w one ot the 
POWC 16 cxpiesslv delegated to Congiiss bv section 8 of 
Ailicle I of the United States Constitution Congiess has 
exoicised this powei in stitutes legtiicting tiade with 
the Indians and giving exclusiie nnthoiity to the Com 
niissionei of Indian Affniis to legul ite such trade and the 
puces at which goods shall be sold to the Indians (Sec 
tioiis 261 thioiigh 266, Title 21 of the United States. Code ) 
These gtatutes, by their teims oi by Judicial constinchon, 
are limited in thrir applicnbon to Indian rcf^ivations 
Uniteg, States V Taylot, 44 F (2d) 637 (O C A 9th, 
1080), ceit den 283 U S 820, Ridei v La Otan, TI Wash 
488, 188 Pne 8, Vniiei Staten v Cottaiv Propeity, 26 
Pac 617 (Aiiz 1871) Congress has not exercised its 
power lo regulate trade with the Indians m so far as 


tiade oft the icsonation is coiiceined except m the ease 
ot ti ilhc 111 liquor 

(a I 'Uhtie Congiess has txeuisid its antlioiity it is 
ixiouialic tint the flihl is closed to State action Spetty 
Oil and Oils Co \ Chisholm 261 U S IbS Tlicit'fore, 
ptisoiis selling to OI bin ing tiom Iiidiang on Indian lesei- 
latioiis <110 not suhiect to Sl.ile liws wlmh legiilate oi 
t<ix such ti nisactioiis IIowcvoi, it should bt eiiiph isiyed 
Ihit j| is li id( with the indmiis wliicli is iciuoied fiom 
State iiiteifciciice lud not thi liidci hluiselj, if the 
tiadci IS a white poison and is dealing with othei white 
piisoiis, oxen though such ti ms iclions oum on i icsei- 
\ it ion 

Till Supieinr Conit It is lopoitedh iximitted the tnxa 
lioii In the fetatc ot the pioiieitx ol white ik'isoiis loiited 
on Indian ii'sei sal ions on the Iheoiy that such t txalion 
did not luleitoie wilh the oxeiciso of Fideial nnthoiity 
wilhiii till usT'intion Thomiis v Oiii/ 100 U S 264, 
tViigono V Evans, 170 U S OSS, Ciilholii Wisniona v 
Missoula County 200 U S 118 This pmiciplo has been 
c lined bx the Stair louits to the extent of peimittlug 
Slate taxxtion ol the piopoilx of Indian traders, in- 
cliuhng then stoik in tiade Mootc y Brunon, 7 Wyo 
292, 61 Pac 875 Oosto x McMillan, 22 Mont 481. 56 
Pac 066, NoWc x Ainoictti, 71 Pat 870 I Wyo IflM) In 
the lexiew' ot the iclatumshiy between the Fedui<il Qox- 
einment iind the Stale goyeinment on nn Indian ii'Viva- 
tion, in Sin plus Tiadino Co v Cool 281 U S 647, the 
Supieme Court staled thnt the jmisdiction of the State 
oxei Ihe leseixation is full and complete sixe as to the 
Iiiihnns and then piopeity 

In xicw of this piiisdiction ot the Stall I held in my 
memoiaiidum to the Commi&sioiiei ol Indian Affniis of 
Fubiinix 4, 1038, that white tindois in then dealings with 
non-Iiidmus must comply xsuth the State laws, including 
those imiKisiiig sales taxes I believe this luling was 
coriect Ti ideis on Indian leseixatious who nie non- 
Indians me, in my opmiou, loqniied to take out licenses 
under the Aiizona laws m question to cniiy on tiade wath 
nonliidiins on the icseiiatioii, and must aceoniit to the 
State aulhoiities foi s.ileb taxes on so much of their 
hnsincss as is done with non Indians " They aic not 
leqiured to account to the State authoiities foi their 
tiansactions xvith Indians on the lescixnhons, but are. 
If they do dral xTitli the Indians, leqniied to conform with 
the licensing pioxisionb m the Fedeial statutes regu- 
lating tiado with Inihans Tiadeis who aic themselves 
Ladiuis aie not subject to the State laws wholhei they 
deal xvith Indians or non-Indinns 

(b) Wheie tiadeis aie not localed on Indian leserxa- 
tiona they oio, m my opinion, lesponsihle foi the State 
taxes and subject to license whethei oi not they me 
Indnns and whether oi not they deal with Tndiaiib Since 


"The position of the SoUdtoi m this connection has been nibstanUated 
by the recent case of ffeoA Bap Ou y Kntmmcl, 101 P 2d OOO (Wash 
1010) Tho couit theio held that the SUilo of Wabhingtou lUdv levy 
a salts tax upon a company eondncting hnsmcHa solely wlthm the 
Indian lenorxation undor a license from the Commissionei of Indian 
ASahs and the tube, for sales made to peisons other than Indians 


'Op Bol I D , M 80440, May 8, 1940 
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Congress lias not atteiniitcd to logulatc such ti.ide ind 
siuco butli tilde lias been caiiii'd on subject to State 
IdWb £ui a luug uumbci ut jcais, time is uo giuiuiu lui 
exeinpliou ot bucb tiaile ui Uic abscute ot tougiossiou il 
auUioiitj, cicepL in tbe special lipes ot lucliiu pui- 
cliases discussed m iwit 2 (bj ot tins opinion 

2 AppUtuiioh of State taxu to iulcs to ladiuM 

Tills subjtxl lalls into two iiails — s ties to Indians on the 
icseiviUou and sales to Indi.ius oU the lescm ition 

id) The pietodiiig put ot this opinion denioustintc's 
that silos to ludiius oa the icseivation me not snbjccl 
to btate tixatiou uid ludini piuchaseis no not ictiuiicd 
to paj tlio additional cost uhich is added lo the puce of 
the aiticle to unei the tas. Such additions to the inici* 
ol aiUclcs hy State aitiou iic clculy mtei toiences with 
the anthoutj ot the Comim siouoi oJ Jiidiiii *Utniis to 
legul.ilc the piicus it t\hich goods shall he sold to thi 
Indians 

(b) 'Ihc piccodnifc pait of this opimon likemse demon 
stiates Lh it iihcii Indians pui chase goods olt the icseii i 
turn iiic> lUe not exempt tioin silos taxes on the giound 
of atite mttifeieuce with Fedei il logulition of ludnn 
Hade Honetei, cm tarn pmcUisos bv Indians niiy be 
exempt cm the Rioimd th it these pxmhases iie inslin 
mentalities ol the Fedeial Qiueinmcut used lo nnpioie 
the ecouoimc conditions of its -n nils Wheie this is the 
case, the pinch isc* uiii bo ronsideitd not subject to State 
lixniioti uiidci tlie iniiiciiile thil the tsUtc, tliiongU the 
use ot its taxiug poiiei, cuinot hinilei oi intcilou with 
an iiisUumeiilaUtY ol the Fcdui il Gmeinnienl 
Aflei noting the fict that peisoinl piopoity pmchased bj 
Indians with lestiicted liinds and piopeity issued to the ludnns 
by the Gtoveininent aie Goioinmeut mstiuineulilities ind thit 
piopeily pnich.isiod liy the Indians puisuint to a spec fle plm toi 
econonili loh ibilihition appioied bt the Goieiiimcut and cu 
lied out uiidoi Goi eminent snpenision should likewise be 
lecoguved as i Goieiiimuut instiuinoutilily, the opinion con 
tinuos with a loiien of the authoutics on the question of 
whQthei a slate tax upon the acquisition ot such piopeity 
plaeos an •unconstitutional buideu upon a fcdeiol iiisliumentalrty 
and concludes 

The Supiime Couit has held that the <ipplicntion of a 
State tax on the selling ot gasoline to sale' of gasoline 
to the United St itis is iini onstitutioiial as placing a chiect 
bill den on the Fedeial GoTOiiinieiit Panhanih Oil Uo 
^ ifissisHppi, 277 U S 218, Gianuv Tc aas Co , 2n8 U S 
■iOd Howesei, in Janwi v Dimo Conficictiiii! Oo, 302 
U S 813, the Supicmc Couil said that the Panhavdlr and 
Oiaves cases h id been distinguished and should be liimted 
to thoii paihcuhii ficts In the James case a State tix 
on the gloss pioceeds of a coiiti actor on Goieinmciit 
woik was held constitutional as haung only an ludiicct 
effect on tlie Fedeial QovetiiinPiil That i ise is icine 
Bontatiso of the lecent Supieme Coiut cases tending t« 


lestiict the tax uiimunity of ageuaes ol Goseiumout uhcie 
the buidcu on the UoieiiunLUC w is not deal and dncct 
llLlunny \ Mountain Piuduccis Co»p, 203 U S 37fa, 
UlUoiuii/ \ iJtciliaidt, o(J4 U S 203 


Although the law on the question is in i state of flux 
the piopii holding at the pieseut tmie is, in my opinion, 
thit whcie puidiascs iii made oiUiei by the Indiana 
Ihcmschcs oi by Goveiuincui agents in caiijiiig out a 
spccifac economic piogiain toi the Indians appioiod and 
suiiciiised by the Fudei il Goi emnicut, ui wlieie such 
puicUases aie in ide with lesUicted luuds, the puidiiscs 
aie not subject to the Isiate sales t ixes eseu though they 
aie made oil the leseiiatiou 

bummabi 

1 I’eisons tifldmg with the ludnins on Indian lesoiia 
lions aie not subject to the Aiizoua s lies t ix 1 iws IIow 
ciei, wheie such liaclois aic mm Indians, thei aie snbioct 
to the sales hix laws on so much ol then biisiutss is is 
caiiicd cm with cithei non ludi ins Tiadcis ofl. in Inili in 
lesciiation aic snbjectto the State sales tixliws whcthei 
Ol not they ate Indians oi clt ding with Indims 

2 Piuchases uniilc by Indians on Imli in usenatioiis 
aic not subject to the Aii/oiu sales T.ixcs uoi uc pui 
chases midc lij Induiis oi Government ascnls oil the 
lesoiiaiion whoie they aic mule with icstiided luuds 
01 in ciiijiiifc out i spofiflc piogi im foi tlio ecuuouilc 
lohibihtalJou ot tlie Indians ippioied and supciiistd 
by the Fcflcuil Govcimneut 

In anolhci leceiit opiiucm of tlic Solicit oi of the lutoiioi De 
putmont'' the niiplication ot ceihim stUe faxes to s.ilcs of 
tobuco iiid gisohiie to the Alnioimntc Inch, in Mills w is consid 
Cl Pd The side taxes in qiit si ion woie (1) the Stale excisi lax 
on the s lies ol gisoline, lew ic'd uiulci ch iptoi 78 ol Liu ■Wisconsin 
Statutes of 1017, and (2) the Ktato occiip itiou.U tax on the sale 
of tobicio pioducts, Icviert uudui chapleis JiJ and 318 ot tlie 
L IWS ol Wisconsin, 1030 

Allei a seiiihnig analysis of the pioliloms pitseiiled, the 
SoliLiloi made a twofold finding, to wit 

1 Slate gisoline s<iles t ixcs (a) do not apply to sales of g.iso 
line to the ilcuoiiiiuec Indian Mills foi use iii the opeiatiou of 
the* mills, blit (1) do apply lo sales ot gisohnc to tho mills for 
lesale thioiigh the coinmissaiv iit the nulls to employ cis and the 
geuGidl irabhc This laltci luhng was occasioned by the fict 
tint title I'V ol the Inlein il Reieiinc Art of 1032 and the leguln 
tioiis issued Iheieuiidci c'xpmptcd liom tho opcnlion of the tax 

I only gasciliue sold “foi the excliisn c use ot the Umted States ” 

2 The state tax on the belling of tobacco pioduets does not 
apply to tho selhng ot such piodncts by the commissaiy oi the 
Meiionuneo Iiidmn Mills to employees .lud the geueinl public 

W Op bol I D , M 300-44, May 81 10-10 


SECTION 6 STATE INHERITANCE TAXES 


Thoie appears to be meagei anthoiity on the question of the 
liability of an IncUan's estate lo the payment of state inhciitance 
tales The only case to leacjh the Supieiiie Couil involyed al- 
lotted lands of a lestiieted full blood Quapaw Indian which had 
been declared inalienable foi a peiiod of 23 yeais by the Act of 
Maicb 2, 1885“ By the Act of June 26, 1810,“ the Socaetaiy of 
the luteiioi wnt. dixecled to deteimine the bens of deceascHl 
allottees accoiding to state statutes of descent Accoidmg to 
tho state statute the land heiein involved descended to two full- 
blood Quapawb The state auditoi of Oklahoma attempted to 


subject the lands to the state inbeiilanco tax Upon aiipe.il the 
Supieme Couit declared " 

Appaicntly aiipellaul ‘upposed that the lands pissed to 
the hens by viiliie ol Uie hiws ot the State .and wei e buh- 
jeet to the mherit.iuce taxes which slip hud Ue ac 
coidmgly denmnded the piyment of appellees and 
thicatoiied entoicwiiient hv sumniaiv piocess ind sale of 
the lands Tho couil below held that the State had no 
light to demand the taxes and icstiamed appellant fiom 
atlempiing to collect them 

The duly of the Secietaiv of the Intoiior to deteimine 
the hens atcsuding to the St.ite law of descent is not 
quesUoned Congiess piovided that the laudb should de 


“28 Stat 876 
■80 Stat 8C6 


"Childera v Peatet, 270 V S 66B (3928) 
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SClIKl ,111(1 (llKlldl llllW till; lulls silllllhl 111 ISK'ltUIUd 
II ifloiili'il 111! [11 in isioiis (it llu Okliboina si ilnic is m 
('i-lii i ssiiiii 111 iN (TOii will — till liwsol Missoiiii 111 Kill 
SIS m ,iii\ iillii 1 HI iK 11111,111 lino iK'cii .ltd iilocl Tlii> 
1 mils u.ilh iiisst'd iiiidti ,i l.iw (d fine Dnitdl M itfs iiiU 
not In Okl ihmu i s i)i*iiinssi(iii 

II mnsl li( ictopled as i st ililislud tint dniiuit flip tiust 
in i(>-,lii(tPd 11(110(1 ('(iiinKss Ills povM'i hi (uiihul Imdb 


witliin 1 M ih wliidi li iM liK'ii (Iiil\ illoHid In liidniis 
In 1h( liiiiid Hiihs 111(1 nil'll ilK) (i)int'ip(l iliioniili 
tiiisliii i( still iMi' p ih'iil lliis 1, 1'sspiili il 1(1 Ihi piiipi'i 
dis(li,iii,( 111 tiiiii dnh III 1 (li pi nili'iit pi opli , iiid tlio 
im.iiis 111 iiisliuiiiiiii iliiii s ntili/i il flKiiPiii (.1111101 Ik> snb 
liitid til 1 ix.iliiiii In llu isl lip \Mlluiiii is-iiii (ii Oil' 
liiUiil vnuiiiiioiit li’ 1 


SECTION 7 FEDERAL TAXATION 


A SOURCES OF LIMITATIONS 

Mliili llu l,i\ nliiili n.is di'd mil iin ilul in Choati i Y'ln/j/i*’ 
n IS p.n ilili Id till SI ill Ilf Okl iluiiii 1 llip (piisliiiii to wliuli tin 
iSiipii'iiip I'lmil nldiissid its piiinai .ithiilioii in lint ciso nis 
llip 1 iliilih (it till toiiBiPssioii.ii (iiittmenl whitli pmiuiitedh 
snliiotlpil llu 1 iiid to shitp t<i\ itioii 111 lioldiiit lint Congipss 
hid 11(1 ponpi to siilijKt the Imcl to l.i\,ili(iu ittii agii'eiiig, iii 
evlungp 1(11 a > iliiible coiisuki ilion, that tho lind should be 
t IV t'X( nipt, the Snpi i ini' < '(lint eiiuniiitpil uid'UPUtlii to sup 
IKiit a inlp wliitb Mould l.ii hunts upon ledi i.il tintion as nell 
ns upon stnti tivituiii Thus it, in lutumst imes siiiulai to 
those eveniplifli (I in VhouU i '! itiiiit tin Fpdoi.il Govtiniupiit, 
jiuisuiiit to 111 iiKiiPiii(.iit Mith ail Iiidiin tube, issues a tiust 
Ikitent pionusing den title to the patent! c illei n fixed tieiiod, 
it SI eiiis pi oliabli tint iiiv ittiuipt tin eviinpU to impose i ted 
(i,il iiiheiit line t IX upon sudi liiid Mould be held iiol.itne of 
Iho Fifth Aiiipiidiiieut 

Ni voitlielcss. 111 the oult Supiiuio t’onit r isi iii MbiUi the 
(oiislitutiiiniliti of <1 lidt'i il l.iv Mill itnii, in asieonient Mitli an 
Indian tiilie was tonsideietl, the ( ise ot Tin Vhaokee Tohmto,' 
the Supietue Coiiit held that the \iol itioii ot a tioatt pimisioii 
by nn act of Concuss pitsenti'd a puieH political question winch 
thp couits MCie poweiless to ii'iiiedt This doctilne Mould, of 
loiusi, piidude the leliet Mhidi the Supiiine Conn giic in 
Cliodlt ^ 'J'utpp 

It seems eleni, then, that the holding in OlioaU v Tiapp is 
inconsistent Mith the doctime ot Tin Vim oh a ToVutto, ,ind tint 
the holding in that (ase is intoiniwitible with the doctime ot 
Choate V Tiapp The opinion iii the 1 itii cise clots not attempt 
to dislingtnsh the cailiei case — does not pieii mention theeiiliei 
e.ise It IS easy to m.ike veibal distinctions, to sat tint The 
Oheiohee Case imohed a question of the pleiniiy iwM'oi ot Oon- 
giess oiei tiibiil ntfoiis niid th it Choate v Tiapp involied in- 
dividual piopeitv lights But one imghl as easily snv thit 
plenaiy powei of Coiigiess o\ei tubal aff.uis wi8 involiccl in 
Choates Tiapp since all the legislation iii tint case dealt Mitli 
tiibes, and that the individual i ighls of the Tiidiiii Hlias Boudi- 
not in The Chet Okie Toiuceo, M'hich iii tact Cougicss felt called 
upon to locogui/e and compensate 4 yi its aitei the Sinneme 
Oonil decision," weie even inoie mdividnal than the lights ot the 
8,000 plalnUfE inemheis ot the Olioctaw and CIuikasaM lubes 
in Choate s Ti app To say that pi oiiei ty i ights existed m one 
case and not in the othei w to deaeube the lesidl ratliei than to 
explain it oi to aid in pi edit ting iutuie decisions'" 

Whethei thd Choate case oyeiiulid the case of The Oheiokee 
iohaeeo, huh sileniio, oi whethei the doctune of the eaihoi case 
IS to pipvail outside the iiaiiow fact situation piesented In the 
Choate case, the futuic yyill doteiuune Some suppoit is given 


221 U B 666 (1912) 

■» 11 WaU 616 (1870) 

»' Act of May 14, 1874 , c 173, IS Stat '549 

■i Of F H Cohen, XiansiendeDtal Nonsen oe and the Fnnctioual Ap 
pioach (1916) 86 Col L Bov 809, 818-820 
207786—11 19 


to the toimei liyijothesis by thc^ considei itiim that the dii ision 
of the Hupieme Couit in Olioati v Tiapp yy is uiinnnnous, yylule 
that ill The Oheiohee Tohaiio y\ is ii loui to-lMo dwisioii yvith 
thice membeis of the conit not heiinig .iignmcut “ 

In lecent yeais Ooiigiest. h.is iMcasioii.iIiv made coitiiii that 
110 chum to pcimoiient tax exemplion would aiise, by spei Hying 
lb it disiguatecl Iiiiliui piopiity sliiiiild be iionl.ixiible until 
olhoiyiise duected by Cougioss 

B FEDERAL INCOME TAXES 

In coiisidciing fedinl taxation ot liidi in iniomc one tinds 
Ihc couits conccined not, is in the rase ot tUo st.ito, yyilli the 
quistiou of whrthei the stite nwy tax hut Milh the question ot 
whethei the Fedeiid Goyeinmcnt has mieiuled to t.iv Whethei 
it has done so in a paitunl.ii casi' depends on the loiislini lion 
ac Loided the taxing stntutc by the com ts Tlie lule ot coiistinc 
tioii most iiceiitly annouiiced" is Hi it Ihe tediial miouie t i\ 
liw, applying as it dots to the income ot “tyeiy iiuliyidn il ’ and 
to income deuyed “fiom my somie yyhitcyei,” iiii hides within 
its application Iiidiaiis and then intimu unless the> lu by 
agieement oi statute exempted 

It IS deal that the exemption actoided tubal uid lestucted 
Iiidiin linds extends to the income dciived dneitly theiefiom'* 
Arcoidingly, icnts, lovnlties, and othei income of Quapaw," 
Otoe,'*” Otoe .uid Missoiui,"’' and Ponca Indi.ins hnie been held 
t IX exempt Likeuise, the me nine dtu ived by iiidn idual Indians 
IS then shiie m the oil oi mincial deposits m tubal lauds has 
been held tax exempt "" 

» The case of the Cheinkre Tiiliicco Tis 11 WaU 618 cannot h* 
tiealcrt ns luithoiiti nguiisl the ( utidunon we hue leidieil The 
(lidsiun oiilj (lisiiosiA Ilf tint o.isi is tlim of the iiiilffes ol tin cnuit 
did not sit m it iiid two illsunlid lioiii thp judguiiut pmaounLcd by 
the othei fom ’ ViiUetl mirs v Pin ly Thin aiilloiii uf TyhisIUi/, 108 
TT S 401 407-408 (1881) 

»«Acl of Tam JO, 1018 sec 2, PI hint ITIJ inipiidiil May 10 1037 
TO Stnt 188 jy IT 8 <• 4JJn Nii inch limitatiiiii la found in i inous 
other staliilis fa Ait of Jnnt IS, 10 J4, su 0 48 btnt 084, 080 
26 U B C 466 

la hupnintiuilint \ e owmi'i\iiinn nl hiiiriial Itiiinm JTi r s Hs 

(lot's) 

t'lii/rd 8(nt( s y llomiinllitt Ul K Jil .in il) ( M 1) OMii lOldi 
iipp (lisni 40 1' Jd 1086, JJtael&iid y Oonimsiioiifr iif fntii iiaiJii i enue, 
18 F Jdl)78(C »' V 111 10.(1) riliiinii \ f’OHimcisioiiri (ill' Jil T Id 
(CCA 10, 19J3) 

•IT D 37-i4 C B IV-2, p IT , G C M 2068 0 B VI-i p 66 

The InlliiMing lUbicyiitions iiliiiliialii In isniy lliiiulniinl uilings 
uie iisid III thi.) niid snccepdini. loolnoti s 
G O W — Geneial Cnnubel Miiuo 
C B — Cumuliitiye Bulletin Tipibuij Pppailment 
B T A — ^Bo<iid of Tui Apppils 
AFT B — Ampiitan Fedeial Tix Bipnils 
S M — SoUcitoi <1 Memo 
T D — Tiesbiny Diclalnns 

n«G <’ M JTn, <’ D yiI-1 p Th ipm.Ii'iI limMMi in (. l M 
8020, C B VIII-1 p 61 

UnetPd Htatps y Homeiatha 40 k jfl .in (ii (' yy d Okla 10 10) 
M 0882, C B V-1, p 19i 

^Blaohiudv Oommlislonci of TnleinnI Pfitmie I® F Jil 076 to (' 
A 10, 1930) 
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TAXATION 


(jmivuiselj mtoini wIiiUi is dLiiiod Iiom tiiuestiicted Innds 
li IS hocn lield IfUcftWr,’” iwl Iho Ciumt Conit of Appcils lias 
held that n]ion tht dciUi ol .i loshitlcd Cictk illottep, lii9 
siiiidus Ulolineul hi\mn lieeii licul <il ilsUk turns bv the Ad 
of lily 27, 1008,"“ the income Iheieiiom tasaWo in the 
hiiidb of a iumcoini)eteiit hen lUhoutfh income fiom the home 
sleatl wlucli icuinin'il lesliitied Hiis nont i\ible’"“ It his 
been held, too, bv the United Htilcs Supiemc (Joint" that wheie 
m Indi'iii holds a cutiflc itc oi coniiictcncv the income paid 
to him 09 loj ainos liom oil nid gas leises is ta\iblc And the 
uiconip of 1 Hopi Iiidiiii dciiic'd fiom his toiiimeicwil Im&iness 
ui li idiug iiith othti ludi.ms ind tiom ihe s de of t.itlle given 
bun bj the Goi aiunenl is ti\.ible 
Thuin,h iiuomc deintd diietih fiom lestiicted allotted lands 
IS es.euipt tiiJiii tcrtei il income tainhoii, socnllcd iciin estmeiit 
income ib subject to sneh l.ix ilion ™ The case of 8upct inttndottt 
JPiiL Oiulral TnhCHV Ooinniissiom),'*" imohcd the ti-vabihty 
of Ihe inioiue of a uoutomiictont Indiin deineU fiom the leln- 
lestmciit of iiKoiuc fiom lestiicted lUotlcd linds The couit 
Iheio said tbit the fixation nt the imome Horn linst piopoity of 
its Indian xvaids by th< Ftdeiil Goxoinmont, nndei lodeial 
leienue n (s rpuci d in scope, is not so inconsibtcnt with the 
lOliUonsliip bohicen the Goieinmont ind its Indian waids tbit 
e'^eniption is t uccessait iinplitafion, lud hold that iciinestmont 
income is ileiili taxable iiiidri tho tcdcial lexeuuc Lws’" 

IL has been held that the income ot i noii-Indi in lossei* cleiivcd 
flora a lease of lestiictod Iiidiui linds is snhjwl to the fedcial 
income toi.’" 

The couits in considtung in Iiidini claim toi icfaiid ol taxes 
eiioneonsdy ibiid, have looked upon nu uiiiestucled Indian 
(hiunant as upon any othei lixpijei Thus an uuiosliictcd 
Indian memliei of the Ohoct in Tube <>t ludi iiii is nol entitled to 
a ipfiiud of taxes eiionooush pud upon income tioin t.iv exempt 
hinds uheio no cliim foi leliind iv is hied until ittei the lunnuig 

Esi Uei Renhe, 21 B T A 12 10, involvtng a lull Iilood Ciei L Inchon , 
a 0 M 2008, C B TII-1, p 200, luvntvuig i liBlI blood incompetent 
Cieok Iiidlsn O C M 8006, C B PC-J p 110 
“"S5 Stat dl2 Of 3oviv > Omterf S/aUf 00 Fed 80 (C C A 
10, 10<12) 

“PitraoH V Oomaifiioneij 04 F 2a 740 (CCA 10, lOG) O/ 
Oomim V Owciu 78 F 2a 7(i8 (C C A 10 10101 
a" Ohoteau v But not, 288 C 9 001 (1031) 

K" S M 4027, C B IT-2, p 20 

*» Kotic Snell ot uZ V Oommmonii, 10 B T A 1081, and Q C M 
9021, C B Bceember 10)1, chap 111 

mi 280 C S 418 (1080), aftg 70 F 2d 183 (C C 1 10, 1830) 

“I For a diBLUBbion and coiifclinction of thla case sec the inlinf^ of the 
Boud of Tax Appeals os oontinned In Picntis HxU, Fcdei il Tat Semcc, 
poia 6830, 8sS0 

^JTeinn v Oolotilal Tiuet (7o, 370 U 8 283 (192T) To tho ewm 
effect, B B 848^ C B Tune 1026, p IRo , Co; few Oil Oo v Oniftd fltatce, 
01 C CIS too (l')29), T D 1148, C B Juno 102S, p 282, 6 A P T B 
7120 (coit den Miy 28, 1028) , The Tci rrlt Oo , 0 B T A 11)1 (iiivolv- 
in* a Jessee at Indian lands expiessly exempted Horn laxation) , JPes' 
e?n American Oil Oo , 10 B T A 17 , St nest L Renton 10 B T A 21 , 
lAoinoi Oaai Oo 10 B T A OJ0 , jroAJeatri Sdwatds Ooal Oo, 10 
B T A 1808, PtiilaStlpJuii Quarts Oo, li B T A 1140 (uonac 
quiesceniK, C B Deccmbei 1029, p 00) 


lit (he sLilute of hmititions’'’ Cut Iboio is no limitation on 
iciimds (i> le slutted Imli in‘ if (1) a tax was assessed igolnst 
Hull iicmtiTihle iiieomo, ind (2) siu.b I .ix n as p ud by an Indian 
snpi mil elide nt, oi otbei sntb ollieei of the TTmled States, out oi 
liinils in his possession belonging eventually to big tv iid 

Pioiisioii lias been in ulc bt pulilic le solution ““ foi the allow 
met of claims loi icfund oi I ixes iiioiieonsly oi illegally eol- 
lected fiom i duly eiuolled mcmbei oi an ludi m lube who 
iLcentel in pmsuince ot i tiibil tio,ity oi igiceniuH with Ihe 
United Slates in allolnwnl ol hind w'hich by the ieims ol siiel 
(le.iti OI agieement was e'xemjited Horn taxation, notwithstuid 
ing Ins i iilnu to lllo a claim foi lelund w itbiii Ibc time picstiibcd 
bx law A loteiil statute,’" similii in iiatnie lo the toiegmug 
iLseilntion, has cxpiessli slated tint it is not the pohey of the 
UoieiiuneuL (o iiiioku oi pie id the si iliite ol liiuilalieiiis ni oidei 
III ese ijie its obliealion lo ils Indian waidb 

C OTHER FEDERAL TAXES 

By siction 017 ol title 4 of the Re\ cuue Act of 1982,"' an excise 
r.iT w IS levied on sales oi feisolnio In conbidciiug the npph 
cation ol this tax to soles of gisolmc to the Menominee Inthan 
Mills, till SolicJtoi of the' Inleuoi Depiilmmt lu i ucent 
opinion’" made the following liurbiig, lo wil 

I Podeial gasoline sales taxes (o) do nol npph lo sites of 
g.isohiie lo the Menominee Iiidi in Mills toi use m the opcinUoii 
ot Ihe iiiills, but (ft) do ipph to sales of gasoline to Uie mills Cm 
losale* tliioiigli I be comm iss 11) ol the mills to omploxocg and llie 
goiiei il public This hitlei luling w.as ore isioned by the fact 
thit lillc 4 ol the Inleiml Revenue Act of 1032 and llic loguli 
lions issued Ibeienndoi exempted fieiiii the eipui.ition of the tix 
imlv gasoline sold "foi tho exclnsn t use of tho United States ” 

Fiom in only dite Coiigicss has expicsgly piovidod that no 
duly sh ill be levied oi toUcctod iiom Indians on the impoit itiou 
ot pelliies bioughl by tbiin into the teiutoiios ot the United 
Slates'" and the desue to eucomage n,iti\'e Indian hindiciait 
has been cleailj evidenced b) Ibo expiiss exemption iiom Ihe 
opcintiou oi the Bevenne Act ot 1912 of "any aitnle of native 
hub an biiidiaalt manuiieluiod oi piodnced by Indinns on 
Indi ui le'scivations, oi in Indian schools, oi by Indians uudei Ihe 
iniisdiolion of the United Stiles Goyeinmont m Alaska ” 

II G C M 762, C B Tune 1027, p 123 To the game effect Vnitei 
Btatisy hioliaido. 27 F 2eJ 284 (C C A 8, 1028), emit aen 278 U S 
0)0 Lanilman y Vetantlet 20 F bnpp 702 (P C Okla 1830), sci 
5 207 of P H Fell Tax Sernee foi 1980, app dlsm , 108 P 2d 1018 

I (P C A 10) see a 027 of V U Fed Tax Service for 1089 
S M '56*2, C B June 1926 p 198 

’“■PuWie Besoliitiou No 74, 71st Cong (S 7 Be>^ 10)) appiove^ 
I Uni 18 1930 

M»Aet of Felnuaiv 14, 1038, 47 Stat 807 

» 26 U B C 148], of sett , chap 29 of the Inloinal Bovenno Code, 
ippiovi'rl Filnnaiy 10, 1930, 68 Slat 408 

i>»Op Sol I D , M 40844, May 31 1940 See sec D, supra 

™Aea Ilf Maich 2, 1709, 4 Slat 827, Act of Ootobei 1, 1800, 20 Sfit 
1 607, Act ol Auguat 27, 1804, 28 Slat 608 

>-» Act of June 0, 1982, gee 624, 47 St, it 100 


SECTION 8 TRIBAL TAXATION 


As distinct political eommimilieg, the Indmn liibes possess beis is not deal, it extends at least to propeity ol nonmembeig 
some of the attiibules of sovcieignty, among which is ihe powei used m connection with Indian piopeity as -well as to pimlegcs 
to legislate legaiding then mteinil lelatLons” This powei, enjoyed by nonmembeis in tiadlng with the Induing’** The 
vvith certain exceptiong, mclndes (he powei to levy local taxes on powei to tax nomnemberg is derived m the eases fiom the nuthoi - 
an propeity within tubal hunts belonging to memheig ol tho itp, founded on original sovcieignty and gnaianteed in some 
Inbe’” Though the gcopo of the powei as apphed to nonmem instances by tieaheg, to lemove pioporty of nonmembers fiom 

•“See Cbapten 7 ^See* iforrw r Bitoheoolc, SI App D C 666, 608 (1903), olPd 194 


D 14, 40 (1984) 


|U B 884 (1804) 
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IIk' Idutoml Jumts dI IIil tiilic Siiui tlie liihil govPinmuil 
li IS (Iip iioNit I lo i 'C( lurtp, il < <111 1 ’ (i u I 1 Ipi f I om uoiinx iuIh I s 
IS I ( Diidif Kill iiKiLiliiit til ixiiuissiou to Kiiiiiu oi Ui 

i)lipi<it< iM/Jiifi /tic hilnl ilouiiin^' fcjmce, hnwe\ci, the exUu 
si\o iio\ML III M^iil.ilt tiido with the Indians is lested in the 
Ciininii'-sioiii i ol Iiidi.iii Alt in it would sopin Ihdt, in Uic 
ill niip 111 siucilii Juki il iiitlioii/ition, the tube bis no xiowei 
to Jrix Iki'iisi d ti.ideis^' 

TjUuU ifions on the 1 iMiifi iiowci ol the stite goi einiiieiits 
iiisiiie iioiii the Jidciil msf lumen) lilt V doetiine logicaUv il^o 
ijiljlv to the tiibil £,011 inmenls*- 

I( would so m lb It IJn (iihil tiviiig iiowei is not subject 
lo Itmil ilions iiiiiiosed niioii st iti oi Jidei il legislalion by the 
Fedei il Goii'-tiliitioii’ '' In the onli Huijieme Couit lase on the 
]ioiiit tbi omit iiiniikol m ippioMnc; such i tlx lb'll ibe act 
ol the tub it lo'i'liluiL w.is not ubili.ui and did not MOlate 
(lie Jcdoi il Constitution' ' 

Undi 1 sii tion 16 ot the Act o£ Tunc IS, lOdV” tubal constitu 


1 ‘Jfoui i lliUhiod, I'll u S JSJ (IflOl) (Oiiekisiw) Biu/o i 
Mnghl IjT Fid ')17 J(' (' A S laO'iJ (Cipcl) ipp dlsm 200X1 S 
')<)<), J/UJii w 1 lull T 'll, 'll h W S07 (1000) nfdiOSFtrt 

lOOS (C C A 8 I'lOO) 23 Op A « Jll (l')OO) (File Cmli/ed Tubia) 
as Op A O .4 (t8S4) 17 Op \ O 134 (1881) (CIioi t iw unil Cbick 

isiM), if Oinliticc ^ Madihn, 11 loci 4J0 (C C A 8 1891) 'Thm 
i itiuuilf IS mine UKi till csoriisp iit i police powii thin mt pome 
' 20 U S (.' 2(il diimil liom Act ot August I'J 197(., su> 6 19 fatal 
nil J00,ana2GTJ fa C 2(>2 di ini d Cimn Acts ot Much T IbOl.fcitl 
31 Sill 10-i8 10(.0 at mb 8 1001 ii 10, 32 Mat 982,1009 
'»J Op 4 G 6tC (1823) (Chraokic) , 79 I J> 14 48 (1924) 

1- Inn iMiiipli, it lijbbiin idiniiiisti ituily iloliimiiicd Ibil the tube 
iiii\ not 1 1\ inipliiiPis III till bidii 11 Oouiiiiupiil fan Memo Sul I U 
btbiiiiiv 17, 1919 

I'bip Ohaptci 7, ML 2 Cl Taltun > itavei 102 XJ S 870 (1890), 
IFoitisfais Oiiniyia, 6 Pot '516 G'iO (1832), Mimo faol I D BVibiu.uy 
17 1939 

> 'face Jfoms V UttcUotl , 104 XT S 284 398 (1904) 

IS fat It 984 987, 25 U P C 476 


linns (lint iiiiiMu iiiomsiiiiis intlioi i/iiie I ivilioii ol meuibcib and 
noiiniiiiilifis liiM bun idoplid In nnnr tubes iiid apjiroted 
111 till fall let iM 1)1 till Inleuin Riiiie Ibiir is no espieas 
f,t lilt ot I <\inn imwii III Ibi icl siiih iKiwei must bo tiaced to 
tub il siuoiiiKnl’i the iiowi i lo iviluili , ot somt fcdonl statute 
Ol tied) Sitei il tiiiis oi bmililions up imposed on Ibe 
tubal tiMug iKiwei In Ibe i imsljtulioiis 
Some ol tlif ( onstilntions iuiimiIp tbit I is-is m ly be leiied 
upon lucmbeis of Ibe lube wilbiml ii\iiw by the Sonet iiy of 
the Intuioi, but Unit fcixps uiKiu iionmcnilii is sli lU be subject 
to meb iCMew,'“ ind .inotlioi giou)) piOMdes lot giuet il teview 
of all litiiig oidinaiKcs bi the Seciotaiy” StiU iiiolhei gioup 
ininidPs lb it iii issossmciit upon raembcis ol Hit tube sU ill not 
bo clleitno unless Iho ebgiblc \otois ol the tube appioie”* 
XJiidti some oi Ihc conslituhous only a pci capita 1 ii on 
clisibk yolois cm be Icyiod”* One constilnlion pioyiding foi 
assessments lo obtain funds for i iiiymg out my pioject loi Ibo 
binoflt of the coniiunuitj is a whole illow's any difatiict not di 
icctlv heiiclitod by Hie iiiojcci lo ixeiiipl jlself fiom the assess- 
niuil b> i niajout} loto” 


Ol Couslituhon Hftimahtillc Imliin CnmmunU> 4il V spp 1 (8) 
Coiistilutiuu Ki ween iw O ly ludnui Commuiiily, Alt VI see 1 (i) 

‘ ( onstltutiou OiiPidi 'Jiilx ot Indians ol Wrisconsiu Ail IV wc 
1 (1), Couslitutioii, Eilisppl Indian Community, Wish, Ail TV, acc 
1 (1), ConstiluUon boil McUeimllt I'uuti mil Shoshone Tube Ait 
VI SCI 1 (1), Ciinstilutioii, Flaiidipiu hiutre faiout dribc, Ail XV 
soc 1 (1) 

ni (i„„siitnlion Omahi Tube of Nioj iska Ail TX, sic 1 (h) Ciin 
aliliitioii Lie dn Flimbiin Bind ol Lil o Siiiiiiiui Cbiiipiwi Indians 
of Wiscnnsin Ait VI, see 1 (i) , Coiislituliini, Luwui faiiius Indiui 
Communiis in Miunrsola Ail V, qoc 1 (h) , Constilnlion, Uydibmg 
Coopi latlyo Aasoeialiou, Alaska Ait 4 auc 1 (d) 

Constilulion, Coloindo Bivci Indian Tilbe, Ait YI, sec 1 (g) 
ConstitnUon, Chejenne Biyei Siouz 'liibo. Art lY, see 3. (1) , Constitu 
tion. Three kinimted Tribes, Fort Beithold Beservatioii, Ail 71,800 6 (b) 
ConBUtntion, Fort Bellcnnp Indian Community, Ait V, aec 1 (g) 
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SECTION 1 TRIBAL EXISTENCE 


Tlip I'.tira “tulie" tnninioiih naod in luo si'um'S, an etbuo 
lofiu il '>cnso nid i ijoliln il suise It isimiioitant to (list monish 
tliOM two lll(*^unlc^ of (lie teim* Qnmjis that consist 
ol si'iciil (thiioloeica tubes, 6omol inn's site ilunt? dillcuiit 
l.insuigis bill Ini'll luof.iu/’tcl IS MiiBlo tiiliis toi .utiiiimstl.i- 
tiu iiifl ikilitit il t«ii poses Eviifliiks lie (lie Foi( JElilkiiii) lii 
dim ( 'uinnmiiiti (Gios lontiu incl \ssiiiibonie), thi Ohc'Vuuie 
.111(1 Ai iiwlioi' IiicU,iiis oX Oklihoni.i,' tlit (’heiokee N.itimi (in 
nliiib Dtl.m IK'S, Hli iniices iml otlicm mni' ,iin<il8.uu.i((<l), 
ami tho Cniiteaciiiterl B.ilisli mil Kooteiiil Tubes of Uie FI itlieid 
Hesc'iiatioii Dc'spite tht use of the plui al ‘Tiilios ’ in this l.ist 
i ise, and ollioi simiUi lascs, the ftioun liis been tieated, politi 
c.ilh as ,1 single tube LlktiMse what is i single tube lioin the 
( (liiial(i(,iiial st.indpoint, mni sonietiinos b« dmded into <t iinnibei 
of iiicli'iii'iiAiiit tiibi's m tin political sense Examjilcs ot this 
situation ,110 (ifleicA by the Slonx, (be Cluppewa, and (he 
.Shoshobi 

The iiiu'itiim of inhal existent c, in the legal oi political sense, 
has geueiallT ailsm in deteimiuing •whethci some legislative, 
(ulmiiiistiatiye oi judicial ixinui with lespect to Indian ‘'tiibeB" 
extendi d to n paiticnlai gioup of Indians 

Tlie most lusic of these issnes has been (he coustiintnmal issne 
iiisuig fiom the giant of ixiwei to Congiess to legulati “com 
ineicewitb ’ * ” the Indiiui Tubes Tlie Biipieuic Com t 

has, in n niunbci ot uses, tnheu the position that the ippli- 
ealnlitj oi conytitiitioruOity of congressional legislation nltectuig 
ludivuluiil Indians, and the m.iptilicnhility oi iinconslilntionahty 

‘Of Ohcmlu tration t Umua /states, SO C Cls 1 (108J) holding 
tint ClKioknes bi Wood lallinc tlieiiiw-lvos ‘the CliLiokpi liilie of 
Indinns’ cxdndujg (hr laiious tutus .lad gioups iinoipoi itid into or 
diluplid 111 Ibe ChiinK.es Nitioii, hnd no slnniting to bung u suit m the 
Comi or Cliimo uiulii the special ('luioki'e fiiLisilictloiuil Act orHauIi 
]') 1124 4 s St It 27 Foi exiniples of tilbal cuusolidetion clfccteel by 
InUrtulml agieiniint autbonaed hj a genniil tiLaly proriuim eis! 
OftuoUf Vatioii 1 Blnckfeathn ns n b 218 (ISOi) (Shauiiie and 
(iKiokei) Old Chemltc Xatwn v JoUiHUlookt 135 TI B 190 (1801) 
{CIieiotooM und Deliwoos) To the ettect that the dissolution ot a 
union bcluiui tuo tilbes icqulris cona<nt of the United StUes wbeie 
sTuh eoiwnl WHS a tondition of the oilgmil art oi union vc Oioclaw 
ind Cluiktsaw Dmon 7 Op A Q 142 (180B) On the aitnation m 
Aliishi, sie Chnptei 21 

For on siithiopologicol dt flnition of “tribe gee Handbook of Ameilcan 
ludinns (Buieau of Ameticsii athnolotn. Bulletin No 80, 1910), pi 2, 
P S14 

Sei Ml mo Sol I U , Maich 20, 1988 
•Sec Tiisty of Octobei 28 1887, wKb these Indians, 15 Btnt 599, 
paiticulaily Alts XII ano STV 
* U S Const , Alt I, sec 8 


ol state legislitiuu ilti'ciim, sm h individii.ils, deiii'iided upon 
wluthci 01 not (he indniduils umci'inid wc'it liMug in tubal 
lelatiims 

Wliili thus making the \ ihdi(% of t ongiossional md admans 
ti itni .utioiis depend upon the existence of tubes, the conits 
lum* Slid (hit It It, up to Cougioss and (he exwutiu to de 
teunine whethu a tiilK exists TOns (he ‘jiolitii il ,um ot tin 
GoMiiniunt’ would sieiii to he in a position (o iliteuiuno the 
extent of Its powci In this ipspect the line stum of (ulul exist 
oiiie and coiigiessiimal powci has been dissert as n 'political 
aiu'stiou” .iloug h itli tho locogmtion of toieign goiemniunts and 
othoi issues ot mteuiatioDal tel itions ‘ 

TlniM in (he use of C/iiitiO States i ffe>ltielay‘ the (rlupieme 
Conit held that fedei il iKpini laws weie .ipplienble to a sile of 
Inpioi to 1 Miihigan Chiptitwi Indian dcsjntc' iliiati pioiisum 
looking to (he dissolntioii ol the tiihe, foi the leason (hat the 
Inteuot Deiiiitmeut legaiiUd (he tiHie as still existing Tin 
c'oint dtflaicd 

III leliiencc to ill nmtteis of tins kind i( is tho mle of 
this coiiit to follow till' iictifiii ol (he ixecudie mil o(hei 
politic il dc'ikulnunts of the goMimnc'iit, whose inoie 
spicial duti it Is to (leteiiniiic such alfilis II In (hem 
those Indians no lecogm/ed as a tiilie, this conit must do 
the same (P 419 ) 

Ag.iiu, in the mse of The AauBai fiichinu,' the Supieme Conit 
rtonlt with the coiiieise aituitiou, iinolvnig an attempt to apply 
St ite (IX laws to Sluwiite, \3(',i, nnd Miami Indians of K.ums, 
iiid held such laws to bo nncoiistitutional on the giouurt tbit 
Uie tubal lolatious ot these Indians weio still Tecogniyert by (he 
Intenoi Depaitinent In this case the Conit diKlniecl 

If the tiib.ll oigani/iiiim of the Sli.iwnees Is puseivcd 
int.ict md iccogiiiyed liv the iiolitii.il clopaitmciit of the 
goipinmeiit is ixistiug then they iie a “iieoplu distinct 
lioni otheis,” t.i)uhle of mal mg tieaties, sep.uated fiom 
the niusclietion ot K.iiisas and to he goinned oxclubively 
bi the goioinuicut of tin I i in on ' ' ' Confeiiing 
lights md piivileges on tliesi' Iiulwiis cnniiot .iffect then 
silnntion, which can onli be di.iuged by tienty slipul.ition, 
Ol a ■< oliintaiy ibandonuienl of then tiihnl oignm/ ition 
\s long is the United Bt.itcs lecogmzes (hen nnUou.il 
ehuactei they aie inidei the piotection ot lieities and 
the laws of CmigiosE, and then luopcity is withili.awii 
fiom the opei ition ot Bt.ile l.uvs (Pp 7')'>-797 ) 


Brr Dmteil States v Bicleett IfaS U 8 432 (1809) , Vnitea States r 
Bovi 98 Fed 147 (0 C A 4 1697) 

• 9 Wall 407 (ISO'S) 

T 8 Wall 787 (1860) 



TRIBAL BXIBIEACE 


111 Uk' (<isi> ot II " liiihinis \ UntUil Hliitfi' llu iiowci 

(it Confess o\ei CliiiiiiovN i luiids nds narwl on Hu* tlicot> 

(Int till tiilii. had hoon di'i.soh ud md lUc* tunds indnidnili/i'd, 
and 111 It ('oni,i(ss li id Huudon* no iir1i( to eM«-iid thi* tiiudsloi 
1 iiious liihil iniiiiosi*, In iijcttiiift this UMimnit, the Hu 
inime ('mill iiuL its nireiion ot tubal i xisteiico in these loi ms 
It IS line that, in 101 to the idoiilioii ot the Att ot 1180 
the tube hid bw n biokiii up into nunuious binds, sonieot 
whuli hi Id Tiidi in title to tiafts in the State ol Minnesota 
Till Alt lefiis to ihi'sL lollectmlt as ‘The I'liippew is in 
the St ilei ol Miniiesot i ” 'Whethei ol not the tiibil lela 
tion li id lit 11 dissolied piioi to its adoption, the Act ion 
tiniiilitis IntiiK deUiims iiith the Indians uiioii i liiliil 
hisi It txhihits 1 iiinpose RiadiialU to win imp ite the 
Iiidnns and to Iiiiiih, iboiit i si itns eoinxiii tble to that of 
fili/ins ol till United Stales But it is pi iin that, in the 
Intel nil ('oi riiss did not intend tosiiiiindei its Riiaidiaii 
ship oiti till Indi ills 111 tiiat Hum olht'iMise tli.ui is 
lull It rildiiiis 

tins js (udeniid hi i suits, „f nis Hit hi 1 of ninth 
uas itmiilitl ninetei n niimtlis ititi the Ait of ISSb, wliith 
lie iiuiinsistenl Mitli the mow that the (’oiikiiss ttinsid 
end the Indnns is < ni me ip iti d oi intt*ndt tl to entt'i into 
1 hiinhiit tontiitt mth them is intUvidnils ICiliiig 
hiitlmgs I M nil of till so statutes letei to the ('lupiion is 
ol JMiniitsol I IS a liihe ICiting statutes) Moiuiiii, 
in exiniiii itimi of tin Att ot 1S8‘) disthises tint U is not 
t is| in lilt Itiini of ail agii'emint, amt vie iiiav not a 
siiint Hial Coiiftitss iliaudnmd its gii ndiaiisliip ol the 
liilii III lilt liMids iitd enteit'd into a loiunl (iiist agiee 
ineni uith tin Incliaiis, in Hu ihseuce ot a ileu txpiession 
oi that iiitt 111 (Pp -Mi ) 

Tssius sunil n to the ilmve haic lieeii laiscd in many olhoi 
last's, and detei mined in accuidanre with the loicgouig 
piiuuples ' 

The limits ot kfiislatiit! imwoi in this htid weie suggested 
in tin opinion iviilteii hi Mi Justice Vm Devantei, foe a 
iiiianimoiis ctmi t, in Vntti d Stiil< s 7 Siwdoi <il " 

Oi iinnsL It ii mil meant In tins tint ('tmgiess luiy 
bnuR a toinmniiifi oi bodv ot iieople nilhiii Hie i mat* ol 
this puuci hi iiliiti uilv ealhug ihtm ui Indian tiihi, 
but imU that in itsiietl ot ihslinelly Indi in tommiinilits 
the tpu'stions uholliei to whit eicttnt, and ioi whil time 
lhe\ shall he loetigm/ed and de UI m itli as elexKudc'ul IiiIks 
iiiliiiinig the giiaidi inslnii iiid piolcetiou ot Iht Uiufe'd 
Stales ill to he dileimined hv CtniKii'ss, and not h\ the 
couit (P 46 I 

Aide from those uses wliidi have dealt with the leim 
“Iiidiaii tiilies" ns used In the Uonstitntioii, theie have been 
i few statutes which have used the toiin and about whieh legal 
epiestions of Inhal existeiieo hare been inised 

One such statute is tbal legulatiug the piiuhasc oi leahmg erf 
1 ind “fiom •iiiv Inch ui n ilion oi tube of Indi ins TJndei this 


" ’07 Tl S 1 (1B^^I 

•VniUit Stulls s Kmiiimn 118 U S ITT (188f)) (uphohUnrf i-onsti 
tutlonilitv or Intltrnl stitult on luuiilii ol out Indian by moHui ns 
ipphod to Hoiipi V-iIltv Inthnib), Lain Wolf y mtiJifOLl 187 L S 
in (lOOlI (upliolrtmg (onstitiitioimlilv nf fodtial nllotuunl stnluti foi 
Kimv 1 roiniiiihi and 4pHihp tiibis) Timi v WrsUin Inii.stmmt Oo 
J21 XT S 2S(», dlb (1011) (uphotdin,, eonstitulioniUty of couRUstlounl 
ipslnitiiii) upon ilionition of lands ot ‘ i ininihei of Ibi PTi'itin„ Hipek 
Nation'), Unifril Stuli v WtillJil Ol b 2d 100 iC C A 4, 10)1) 
1PV, sub linm Untied Sluiis V kllJiiiii Oiwiitif 16 F At 00 (D O W D 
N P 10 ai) fill dm 2b0 P B OjB (ujOiolillng' oonslitntlonalltv of 
compossionil act ciPniplinK DlastPin Plipiokip hinds fiom slate taviUon, 
dppliiiiiK il p 304 Ihpy hie under a piinillivp tilbil oiganuution”) , 
Unilid Stales y 7 fO. ) Acies of hand 07 F 2d 417 (C L A 4 1008) 
(IDahlPin C'hiroktp lands hold "tiibal’ land pvpnipL fiom e ondemnation 
bi stile) , Peum \ Unitad Statu, 282 H S 478, 487 (1814) (upbidduit. 
conetitntionality of liquor legislation coveimg Unde ceded by Yankton 
Slou\ Tube, whaia ‘the tilhal lelation has not bi en disbolved") And soe 
Chaptpi 6, set 8 

«231 TJ S 28 (1012) levg 198 Fed BOB (D C N M , 1012) 

’’Act- of Tune iO 38)1 see 12 4 Slat 728, 700, H & 1 2110, 2B 
U S C 177 


si Unit' 1 s( He cimit deiiii p iititioning Oninli liiiliin lands iii 
Nivv link II isiil upim thi themv tint (hi OiiiKlasm New loik 
hid teasLil It) ev.is| is ,i tnlie, iv is si I isielo Tin titlii il iiiiut 
III Id Ih it the Oni Idas ot Ni w Yoik still I'Yisted as i tnbi, in Uio 
evis 1)1 the Kidi'i il (linei unit lit, mil llial it vv is foi (’onisioss, 
mil not tlie si ite einiils, to si\ when this tiiliil ixistenie w is at 
in eiiel' 

A siniilai holding with icspoil to thi Piulilos ot Niw Mokuo is 
el I'w hue disc iisse il ’ ' 

Questions ot tiihal evisliiiie wiie exleiisiveh litigated iiiidii 
the Inilian III imil 1 lion Vi I util'll " whuligiii In llu ('omt ol 
Cl unis Jill isilii turn o\ei “ill ilmnstoi ]iioiMitv ol eili/iiis ol 
Hu Uiiitiil Stalls tiki 11 mill si I null 1)1 liiiliaiis l)ilon„im{ to nn 
hind liibi 111 II ilion in iimtv with llu triiited St ilts, willunit 
jti^l laiise OI piinoc iliiiii tin the pail iif Hie owrici in luoiil in 
cliaigi, md not lelniiiod in paid tin " Uiulei the slatnle it 
till line neiessiiv in eai h i ise' to eleleiiniue whetliii the Iia.iitl 
111 tube III whiili Hu oflendei biloiigod w is in oimti with the 
T'mted HI iti s ‘ 

The ipicst ion ol liiliil ivistinei iiiesented little difBciilty imdei 
Hu IS‘11 \<l when Hu gioiip III iinestion had inteiecl into 
licntv lelilioiis with llu United St itcs, in vvhcie a seiwinte 

■ Unilid Stalls \ Buiiliiii 260 Fid Iti'i (i P A 2 1020) app dism 
267 U S 614 (1021) Vicinil Unitiil Sliilts y Ohnihs 2) F Supp 
M6 me W D N V I'HS) ('Limiwaiidi Bind) 

"Sit (haplfi 20 SIC 4 

“ Vi( olMiiih 1,1801 26 Slut SOI 012 1/ the Aet olUiltli ) 1600, 

’) Slit .02 .70 winch ili'all with dipiidilinii cbiims whin. Uiiliis 

iiiaih pii.vision Im inliiss An illnmni itiii„ uiouiil ol lndliiii di pie 
ililiiiii libisUlion will be fonud in the opliiiuii of tbe Comt of fliima 
111 hiuiliton \ I’mtdl Stalls and OiluUtllii Bund, 20 C Cls 2S6 I1S04) 
iffd 161 I b 201 (IBOO) Sti alsn Uiiitid Sliitii V Uiiitini- IT) 
tr S 460 (1004) CiinaliluiUo y Uiiitii Btritis 176 P H 28(1 llOllO) 
afh sub mini Vonahtus StiKli, t'a i Unitiit Slatti IJ C CIs 442 
(tsObI till subuitlon 111 tillail tuuils li) daniati* ilHliiis by pinale 
cill/iii was in onlM'ivvlli ol llu uillicIlM ii spimsibllilv imiio td bv 
.nil slitiilis mil Hiatus upon llu Inliis tin Ibc tails ot tbi ii mini 
liii Sii SIC 14 ol Iiimiil imuiiniisi All at Mn> 10 1706 1 Btit 
460 472 miiiitidsii 14 ol Iiidiiii Inti nouisi Ait of Until J 17'W 
1 bill 74 1 747 mull iiiiiiiiuinl m set 11 iii Indim Iiiteiti.uisi Alt 
at Uimb 111 1802 2 Still I’O 14’ liinulad us sit 17 lit Inili in 
indifoiiisi All ol luiii )0 IS’l 4SIU 720 20 U S L 220 S»i ilsi) 

S|(S . Iiul (> lll/lll 

' Till Iiilhiwiiic lists Invcilveil di i isiiiiis an tiibil ivisliuti iiuilud 
niidil tills statute Mints s UiiltiA Blulis 28 0 CIs 1(7 (IbO ) iftil 
161 n b 2>>7 (18061 ll’iute and Biuiiotlc Tiilas) , Vidl V Uniliil Stnles 
and ROIIUI Kiu> Indians 20 C CIs 02 (ISOl) itfil lUb U b 70’ 
(1807) Woohcitoii Idmi \ Unitid Stalls and Via Piiir Tiidians 
20 t CIS 107 11804), raimi V Unitid BtalLs and Yuma Indians 20 
P CIs 172 (1S81) /iiq/ifiiH V Uiiilid Slates and OilaluVa Band 20 
P CIs 28h (18041, afCil 361 tt S 201 (3003) , Laie, A.dmt y Uvilid 
Sliitis Biiime Bitei Indians ft of 20 C CIs «2 (1804), Banote 
Pailii if Co V Uniled Suites ilojan Oosneju and Varica Jndlnns )l) 
C eis 04 (Ib'IO) Otubam s, Umtut Btahs and Siona Tube of Indians 
sO C ClB 318 (1805), Oanil v Unitid States, and A/iaclir Indians, 31 
C (Is )21 (1806), raitii y Diiilerl Stales 81 C CIs 4(3 (IhOOl 
rallvt TTmtid Stalls 32 C CHs 1 (IS'16) ( Apuhi ) , Wntois \ United 
Shills and Sioaa Indiaiis 12 C Clh 68 (380b) liman Adiiii V Unsird 
Stalls and Naiiijo Indians 12 0 Os 27) ( 1607) , Arotoa v United Sliili s 
and BittU Slotti .2 (' CIs 4)2 ( 1 807 ) ITiinniji Uiiileil Stales and Uti 
Indians 32 ( CIs 0)6 (3b07) , Life A/ll tit 7 niiitid Stulls and Siouje anil 
Ohemniu Iiidains 12 C CIs 080 (18')7) , Oioio y United siiihs and 
MisauaVu Indians, 82 C COs 000 (3097) , UiKce y Unitcil Stniis and 
romam he Indians 0) C Cla 00 (3807) Painlii y Unitid Slaiis, ITnm 
butdt Bel Rnit Yam Cl eel Ridiioail Mad Rinei , and Klamath Indians 
)) C els 314 (1807) , Dobbs s Unitid States and IParhe Indliins 1. 
C as lOS 11008), atiniiiis y Umled Stalls and Ohiuinni Indians H 
C Cl sl7 (180S) nfld IhO U 8 273 (1901) Labadie y Unitrd States 
and OheitiniH Indiaua 38 C Clt. 476 (1B‘)S) , Stott y United Siutis and 
Apaeihi Indians 30 G CIs 480 (1808) , Luke v United Statei, and 
Uualapat Indians 33 C Cl* 13 (1890) , Allied v Cmftil States and Ute 
Indians, «i C CIs 280 (1001) , Lowe v Unitid Stalls and KMnipoo 
Indians, 87 C Clb 418 (1902) , Thonwisen v Unitid States and Klamath 
Indians, 14 C Qs 860 (1000) 
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THE LEGAli ST\TUfe OF INDIAN TBTBEB 


lOM'j vation li<id k(U stt isida fw tlie A inoic difficult 

auestion howeyci ■nis incsoiilocl lu wheie a poifiou of a 
tube went on tlio u upntU In tins, filiation llip inlfc was e-j 
lablisbcd tliat if tbe hostile u.iitv < onsUtulctl u dl'tiDKt Mud the 
oiiqinal tube u as no! icsikjii^,!!!^ loi its lUpied itious ” In the 
CISC ot ilonloua v VntUd the SnxiKme Comt uidiold 

the lulo laid flow n bv (he Ooui t ot Cl inns and sonehl In esl iblisli 
uniViin? doliuitioiis of the tcims "tnhi” and “Kind,” in these 
winds 

AVi iir nioit (oim mid in (Ins i isu widi the uie<iiiinf> 
ot till winds “(iil)o” iiid “Imid ” Bv ,i ‘(iibe” wc 
midlist iiid 1 bodv Ilf Iiidi Ills oi (In sunr ni i siinil.u 
lice, iiiiiti'd 111 I lonimiiiiitv iniitei one Icidpishiii oi 
tiniiimieiit mil iiih.ihitiin, i piilniilii (lioitah some 
(mils ill-dibiiLd ti‘iiit<iiv, )>> i ‘hiiul" i loiniinin nl 
Incliiiis nnl iii i i>ss n ili (htmah otti'ii ol (hi simi iia 
1)1 (iilip, lint milled niidei the s-iiii(,-|, iflpj hip in n (oininon 
ilesiRii Wliilu i “li.iiid” does not iniplv the sep ii.ilt i itinl 
iiiiRin lb )i iiteiislK ol i tiilK ot whiih il is iisn i1]\ an 
iiltsliool, it dm s luiplv <1 liMilci sliip mil a loneeit ot n ( ion 
How l.iiite till uiminnv miisl l»e to einididitc n "bind" 
witbiu tlio uiiMuiiii; 1)1 (Ilf nt It iinnecessuT to cleriile 
It ui IV lu donhltnl wlii'lliii it leauins iiioii IKiii Hide 
]u>iidiiiie i)t (iitii'ii, coiilinnitv ol PMsIeme, «i roniinon 
(pideiship mil i niieeit of .letion (P i66 ) 

Til the pnialUl case ol Ctiiiiic) s v Uni ft d Mtrli s,“ (he Sniunni 
('oiiit dirlnied 

To couslilnlt a ‘ Iianil” ue do not tiiiuk il nee ess n \ lit it 
llic Indians eniniiosnK; it be a sep ii, ale pohticil entity, 
lei ogin/i'd as sntli, inlnbitniR a initiinlii teiiitoiv, and 
■with whom tieaties had lieen oi nuftlit bo m ide Tliose 
pec iihaii ties would latliei Rive them the ehiiutn of 
tiibe<( Tlie woid “hand" imiilies tn lufciiot and less 
peimnnent oigiuuition, thouRh it must lie of siiffluent 
stiength to be caiwble ot initiating hostile inoeeeilings 
(P 275) 

In the case of Dobbs v United tUnfi^ “ the Cimit of Cliims 
doclaiod 

It Kis lioou niged in this uid othii cases (hit wlieii a 
mmbei of Indian tubes hue been iimoscd to a if len i 
tion the tiibal entity of each eeises that they become iii 
legal effect one tube und that the umstion ot amity is to 
be diieeted to oil ot the Iiidmns thus biougbt toaethei 


In dealing with the uuestion of tlie amitv of such a tube 
ns a band ot tlio Apicbes, the comt bus been mote and 


^T/lomptOH V Vnil/a Btatei and Klamalh Tiidiane, 4i C CIs 860 
(1000) 

« Benina t United Stntfs and Vte Indiant 83 C CIs 686 (1S»7) , 
J.ma V JJiuted statei and Bto Tidians On C Cls 280 (1901) , Umtoya 
V United Btatea and JBeecaletn Ajiaejite ii C Cls 84fl (1807) -ird ISO 
U 8 261 (1001) , Batijg v Unittd States and Apathe Indians, 30 C Cls 
308 (1808) , ffannets y Unitett Btatea and Ohrvenne Indians, 83 C ClB 
317 (1808), -iffd 180 -U 8 271 (1001) In the esse of Bunm/ y 
Bnited Btatei and Utc Indiana the Couit of Claims held that whilf the 
Ute Tlibp wss In imllv with the Cnited Slstee, the membeis of Black 
Hawk's band had diesoriatcd thomsolTOs fiom tho tiihe m older to piigage 
111 hostile acts bo thit neither the lilbc nor the bsnd was Iiablo for 
fti pipdsllons which had boon committed the tube bping immnni bmanso 
no! involved, the band immone beesusc oiigiged in woi Tbe Coiut 
dcelaieil 


4. bmd^beln^ tl 

sppik and may ho mmipa^ of Indisns'of dstteisnf ' 
nitinni and becomea a de fseto bind bv the extent of its mem 
bei-diip Its isiiitinmlv of fuslcnoe snil its peisdstent cohesion 
'0 till contiol and povei of a leadi i havind the iscognucd 




— >7 of a eommandei and cbisf 

, ac diffpient divisions of the Indiana have not nsoallx <ii igrantiMl 
fiom the cnnventinnal node whlifa oiganires white peieons into 
politlcsl commwutii'S but hivi oiiRimtprt ss a condition in fticl 
and when so eMatmg thoy aie leragnlred bi the Issvs md 
t^tiee as a scpaiate entity, ind hold ii sponsible as such (P 

M180 U 8 261 (1901), offg 82 C CIS 349 (1897) 

“OonnuM V United Biaiea, 180 U 8 27l (1901), affg 38 C 01s 817 
(1893) 

J38 C Os 308 (1898) 


moieconipfUtil to 1 ill backupim Ibepuiiuise nl tin t iiliiM 
stitiilcs whifh cicitfil 1 li i);i)itv mil i, ii< to ti'rsi 
fliiiiiint, thill iikUt ot iciiou Till! puipiisu, is Ins 
broil s ml bcloH , w IS to keiu llic pe in'- to lanc'iit luih.ui 
w iiHu upon the iioutipi The Goipiiiuiout saiil liotli 
to ibP whitp mill ma to Ibo lurti in “Tins tlopicflitioii oi 
Ibis imti iRp IS wioiiR, IS iiiilefpiisPilc, ,uiil von slnll lie 
iiiflcmnihetl Joi loni los-cs -,0 i ii is piopnti is imohpil, 
piotiaiil ilw ns (lilt 1011 ipii an Horn w ii ” U IliP turn 
tuismen anil Hip Iiiihins elul not coiupli wilh this simiilo 
tmirhliiiii, il the puipose ot olloiiiiE, (ho iiiileiniiilv w is not 
dtectire, (lie eliiniaiits hsvo uii light to seek it niiflPi tlip 
apt ot 1801 

The pi iftu il (jupstiiiii, thpii is, 'Wliii wPip (he Iiifliius 
wliosf iiniti w IS to bP 111 mil iiiicil ' Who wen the Tii 
iliaiis so aflihilpfl with tin ili'iiii'il itm s iii 1 ul lint tlu 
ftepicelatois miglit ipisim.iblv be ngudii] is i pait of 
them mil thci bo ipriicIpiI ns i boili who p aiuUy if win 
dosii iblp to m imtniiiv 

lu deiliiiR with tins queslioii (ho couit his held flist, 
(hat a iiiiioii, tiiiu oi biuil will bi icg iicIpiI ns an Iiiili in 
tnliti ivlitie (hp iplations ol Ihi Iiiili m m tlieu oia iiii/i tl 
Ol Uibnl capacity his liotii fivil mil lerogniziil bv 
tiealv, si>i<inil, that wliiic thpip is no tieitv by whnh 
the (iotoiiiiiienl hn-, leenifni/Pi' i boili ol Indniis, (hi 
fouil will iicogiii/c a iib(ln,siim ot lubes oi biiiti, 
wbuli has lifH'u 111 ORPi/i'd In Iho P otbii is of llin OiiiPi ii 
inoul whose duty it wn to ile il with intl icpoil tlic con 
dilion ol the Iiiilnus to tin oxtculiio hnmh of the 
Goipiimmit thud Ih it wlioio tliPU' Ins lippii no 
ipcognilion by the Gei eiriiif nl, the iiniit will iiupl the 
subdivision into tiibps oi li mils in trip bi Ibo indiuis 
thcmselveb (Tiilh/v 'f/it A/tarlic riii/inii > 12 C OlsB,l) 

But in (he ippluation of this iiilo tin* louit his Jiail 
to go fmthei and locoRiii/i Iniids wliieh simply iii fill 
PTistod, iiipsppclup ol iiiimrution, oitlii'i bv the Dopiit 
menl Of the Xntoiioi ot tlip liirtnii tiilios fiom whieh (hi 
lupinbeis ot the bond cimo Vu tom’s hand of ApaehPs 
wis meielv i i ombiiiritioii ot imlivnhi iK Jiom ihitwpiit 
Kiuilb issoiiited lORCthii loi the puiposo oi waging wui 
igainst the XJmtwl Slates The band iliel mil i visl until 
its wniliip liPKin It hut no gPORiapUiial homo in tnln 
tat A teiocious se>nse ol iii]iisl]i e'' induci'd the Inth ms to 
pipfei dialh to submission, iiul tliev Ji.nght the lioops 
ot the DiiitPil States until (he biiiil iiul i1 , mpmbcis won 
pxtiiift (Montotja v The Mnaihio Apathes, 12 nl , 
S49) • ' ■* 

The CIhuicihu.is woie an isolated mountain hand, tbf\ 
had thPli o'wn haliil it in loiuoti vallpys distinct fiom tin 
vnllevb Ol mouiitaim of the otliPi hinds, Ibci touRbt thou 
own bit tics they put sued thin owui policy, tlipi vpii 
hunted down mil captmi'd as Oluucalmis uul won 
biiaiRhi lu and pKced niHai a icspivatioii as i ilii- (met and 
well known mihtaiv cnemj On the ii'SPivntion they 
icmmnpd dishupt neithei in tai t nni lu i leg il sense merg 
ing with the othei liihi's In tlioii onthieik auil pspapr 
fiom (lie Son Cailoa Rcseivatiou, m 1881, they still 
iptained then tiibil distmrtivinpss Foi the point to hold 
that they had bprome an lutPgiiT P3it ol all the Tnihans 
upon the legeivatinu mil tli it all ot the Iiiiliaiis upon (ho 
leseivation, little heltei thin piisonois of wii, hid lie 
lome a new distinctive Inch in nilioii oi tiihil oigimai 
bon would he to nitiodncp a now and aitihranl plonicnt 
nito this 111 inch of hUgalion founded not on the facts of 
the case but on a 'peciilative thcoiv fBp 313-317 ) 

The question of what gioups constitute tubes oi bands has 
been extensivelj conaidpiod in lepciit vcais by the administia- 
tive authoxitips of the Federal Qovoiimipnt in oomiertion with 
tubal oigani/ation cfToPtcd puisnant to soillon 16 of the Act of 
June 18, 1931 ” A showing that (he gioiip seeking to oiganizo is 
enlitipd to be ponsideicd as a tube, within the meaning of the 
act,** IS dPemecl a pieiequisite to the holding of i lefeiendnm on 


“48 Btat 984, 988, 23 U 8 C 470 

“Sac 18 of tbp act covpib “any Indian tilbp oi tilbua, ipaldiug on tbo 
same rcaprvatlim " Hoc 10 deOnes “tribe” as follows “The lum ‘tubtf 
wberpvpr used m this Act sball be constiucd to lefei to any Indian tilbe, 
organlaed band pneblo, oi tbp Indians lesiding on one loseivntion" 
Critical cases ail&e paiticnlail} wbeio the last phiobe is inapplicable 
Where tbla phiisc is applicable, and the Indians of a given tespivallon 
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I pioiiosLCl tubal constitution, .ind tbo basis toi such a lioldiug 
IS umilailv s(t foith in the h Itci lumi the (’imunissumoi oi 
Iniinu Altaiib to the Scciot iiy ol the Inteiioi leiommondmi; the 
siihinissioii of a tubal constitution to a letcundnin vote In 
I isLS ot spMiil dilliculty, a lulin^ has genei illy been obt lined 
tiom till' Solicitoi foi the luteuoi Dopiitment as to the tubal 
status ot tlie gioup socking to oiganwc The considciatious 
Mliieli, singly oi ]omtly, hue been pniticnl illy ielit*d upon in 
loaching the' coiulusiou thit a gioiip constitutes a "tube” oi 
“band” hai c been 

(1) That tlu gionp his had ticitv iclitious with the 
United Slate* 

(JJ That the gionp hn been flononiin itcd a tiilio by let 
of Congioss Ol Exoculiip oidei 
( !) Th it Iho gioii]) Inis been lieatod as hiving lolliitno 
lights in tubal lands oi funds, eien though not 
e\pipss]> designated i tiibp 
( tl Tliat the giou]) has been tic,iti(l as i IiiIm' oi bind 
by othii Iiub 111 tubes ’ 

('ll Tint thi' ginu)j his ei^eiiisnl politic il aulhouly 
0101 its inembcis, thiough i tubal eoniial oi othei 
Roveinmcntal touus"' 

Oth( I iiitois consideicd though not fonilusne, aip the oxi st- 
em e ot special appiopiialion items toi the gioup" and the 
■■oeial soliddiity of the gioup 

Ethnologic il and histoiical consideialions, although not eou 
elusiyc, lie entitled to gioat weight in doteiiumiiig the question 
of luKii Dsistoncc A situation of per uliai difliculty and com 
pliMty aioso 111 connection with the ipplieitiou ot two tiibil 
towns of the Oieik Nfition to oiganivo iiiidci the Oklahoma 
Indian AYolf.aio Act In upholding the liilwl Mntnt. of the 
applicants, the Solioitoi foi the Inteiioi Depiitnieiit doclued 
Eoi tlip uifoiiuation of the Molieitoi’s Olhee m authio 
pologioal lepoit ooinpilod by lli Moms Ojilei, was sub 
iiiitled vihidi do ils witli (he hisloiy incl pit sent ch iiactei 
of these towns I'his lepoit pioudes dati and opinions ol 
luthoiitios on the Oteelcs showing Hint the Oieeks weic 
oiigiually a contodoi icy ((imposed of i numbei ot tubes 
each leteiied to is a “Talwa ” tWiis woid was geneially 
tianslnli’d into the English wind “town” but lathu ooveis 
the conception contained in the wnid “tulie ” Each Tilwa 
wis sell goyouiing It was composed of iieeiplc livuig in i 
single loenliti, but memheiship w.is deiiendemt on buth 
lathei than lesidencc siiiee a Oieek Indian belonged to the 
Talw 1 of his moUipi Tliese towns wcie oiiginally lecog- 
nized by the Fedeial Goycrnmenl as the governing units in 
the Oiook contcdeiacy The lieatles of 1700 and 1706 with 


tlip (Teeks weie siguiul by the ii pi pseiita fives of the vnii- 
oii‘ towns riuWPM'i, bi'cinsp ot the picssnie ot tho 
white pemiiU Joi ] uid lurl tin tact that the towns docLiicd 
w 11 <ind lie IIP iiideiieiulwith of each otlici, the Pideial 
inthuiiiies toniid it iibis iblr to insist niion centiab^ ition 
ot the Cieeks to uniil ill iliug with i leh Talwa Tin In- 
ib ms ojipiisid tins conn allzat ion iiiel if was not until attei 
th( t'n il W 11 in whir h the tow ns took opposing positions, 
t ha r 1 lie Pi lira at Goieiniiient itlnrucd tUr toimatiou of a 
‘iiigte govi'i niiKut among flip ('ier>k liiduiis And even 
thru the* iiiiioii was opposed h> tin tuti blood clement In 
piti ill llio conli ili„ ition, liowcei'i, tho towns wrio stiU 
iisrd toi the ofliiiil iiiiijHisps ot uusiis and iiimiiti piv 
mints ind is i basis tin lepipsenl itiou in the lontiil 
hiifli 'I’lir ciiisiis w IS kept on the Jusis ot tin se towns 
until the miking oL the illotiiiiiit mils by the Piwi's 
t 'omiinssioii It was thougtit tbit the illotting of tlio 
t'leek Iiidi ins would destirjy thou town oigani/ation but 
tins did not in ficf oeim is the me lulieis of the town took 
illotiiipiits in the siiue lorality and roiitiuned then social 
iiifl politir il oig 1111/ ition The icpoil st ites that at tlie 
piospiit time thr same others desciibod by niembeis of 
De Molo’s eaprditioii iie sii]] nniiitnuiPd Many of the 
old tiaditions ,ind di line lions iKtwoon the towns air 
bkewisr niaiiit iini 0, uielnrliiig llie miliilineal imnibei- 
sllip 

Tlieie IS oUiPi eaideiiee besides the lopoit of this 
aiithiopologist now nvailahlo winch indicates the tubal 
rliaiactei of these towns Thr ledeiated govoinment 
tuimod in tho lattei pait of the nmuteentb coulniy was 
<i modified leplica of the United St ites govoinment, with 
icpieseiil lines elected fiom the sell govoinlng towns to 
(he two Houses ot legisUtuie, the House ot Bhugs and the 
House ot Wuuois These titles iepiosenti>d the Oieek 
design itioii ot the chiefs and hcidmeu ol tho towns 
The inesont Piincipal Chief ol the Oieek Nitioii has in 
toinied the odieo that those elections still (ouliuuc, 
though tlu National Council has icw Inuctions, and that 
the towms still liave then kmgs and wain ins The pe 
mton loi in election (oinioctcd with one of the consti- 
tutions ind the pioyisioiis of the constitutions themselves 
show the exi*teDco of a tiiily elaborate local oiganiza 
lion wnth a ehioi, govuining committee and vaiious spe 
cial ofliics Some towns have a sqnnie dedleated bv then 
memheis used for meetings, ceiemonies and social func 
tions <ind theic is it leisi one ease of communal giumid, 
ilso given by the memheia, woiked bv them to the benefit 
of indigent piisoiis in the toivn The pimupil Chief 
lepoits yaiious ways in which the towns iie active in 
pioviding issistince and loliel to the inembeis oi the* 
town 

That the Indians themselves lecogm/eil the existent e 
of tho Oieek tubal towns is deni fiom an examination 
of tho constitution and laws of the Muskogee Nation 


oraanii'o and adopt a constitution nndai sec 16, it bu been sdnmustra 
tlvcly hold that tboy tbeieby become a tnbe but do not tbeieby dcauuo 
nonatatnloiy powt’is of goveinmeut which they have nevci earidsi d Seo 
ChttPtei 7, ta 07 

“ The case of TuVu v Vniteel States, 82 C Clj 1 (1806) Indicates 
that whoro the Indi ms themselves have tir ited a group as a band 
soparile fiom oi suboidinato to a giicn Ulbe, the courts will accopl the 
subdivisions bo rccotnlaed 

Tbe policy of the United States in deolme with the TnAumi baa 
been, as we nndcistand, to accept tbo subdlvislona ot the Indians 
into such tubes oi b inds as the Indians themselvefa adopted, and 
to heat wlrh thorn Bccoidingly 

Ho that if such subdivisions, whether Into tribes oi bands, have 
not been ir cognized by tieity but have been by the offlcsis of tbe 
Govoinment whose duty it was to xrpoit in leapect tbeieto then 
the conrt wiU arcopt that as suffluent recognition of the tube oi 
band upon which to predlcato a Tudmnent 

Ol li there be no such lecognillon by the Qovemment, then the 
louit will accept the subdivisions into such tiibos oi bsnda as 
mode by tbe lui^ns themselves whether such Ulbes and bauds 
be named bv leason of then geogiapbical location or otborwise 
(Pp 7 and 8 ) 

* See, for an example of the oonsidei ition given to the foregoing 
elements of blbal existence, Memo Sol I D, B^ftruaiy 8, TSVJ (Mole 
Lake and St Croix Chippewa) 

* This appears to be given consldeiable weight by the Court of Ctainui 
in UaSae v United Biatea and OomancTie Indiantj 88 C CIs 69, 104 
(1897) 


Unclei the foregoing legal aulhoiltierj it uppoait to me 
tint the Oieek towns con lay a substantial clami to the 
light to be lonbifleied as ipcogiiigoa bands within the 
meaning of section 1 of the Oklahomi Indian Welfaie 
Act of Tunc 20, 1988" 

It IS not cuongh, howevei, to show tlmt .uiy of the foiegoing 
elements existed at some tune in remote past As was said 
by the Soliatoi m passing niion the status ot the Miami and 
Peoiia Indians undei the Oklahoma Indian Waifaic Act 

It IS not enough that the ethnoginphic histoiy of (he 
two gionpB shows them m the past to have been distinct 
and well-1 ecogui/cd tubes oi bands A pailicnlai tube 
Ol band may well pass out of existence as such in the 
rourse of time The woid “lecognized” as used in the 
Oklahoma Indian Welfnic Act involves mnie than past 


•Tuily ol August 7 1700, with the Ciosk Nation, 7 Slat 86, 
Tieatv of Tune 20 1700 with the iheek NaUon 7 SUt CO 
"Memo Bol I D, July 16, 1087 Tho Constltnlion of tha 
TMopthlocoo Tribal Town was rab^ on Decembm 27, 1988 that of tbe 
Alabama Quassaite Tribal Town on Tanuaiy 10, 1080 Both consUtu 
lirma recognise that memhoiship In the town la not inconsistent vntli 
memherVhip In tbe Cheek Nation 

“Act of Tune 26, 1080, 49 Stot 1907, 26 U S C BOl e* eeg 



272 


TJAifl LEliVL STVIUS OF IMJUN 'iRJlith 


iMstiMiLe IS i tiiliP lud i(s liisttiiM.il lemeiiitum issmli 
'nicie inU't 1 m 1 tuiutitlv ixistiiis nmui) (IisUikI iinl 
fumtiiminp >s i Riiinp iii LPit.iin ipsi)ctls nul i(><(if>ni 
tlou uf such KtiMtv must lint bun sIkumi hi siiptifii 
actions ot (he Iiicili.iu Oflut', the Depiitmoiit, oi bj 
t'oiigxoss * 

Thp distincticu! iHtMicii ihiiKlcii tube anil i lolnntin issn 
tialicni 01 sew IP h is it tiuips rliflicnlt to lUaw mill tni'cision 
The VctiUK Hcilicitoi toi (ho liKoiioi rb'ii iitimml inliiif? 11i.it 
n piilirnln jiiimii coulcl not be tonsidtiocl <i liibo cu bind foi 
iniiposcs of oiB iin/.tlioii uiiilei the Oklihomi Indian Willaio 
Act” (let hied I 

The ]umiiin (list me (ion between i bind ind i sociely 
is tint .1 blind is ,i iiolitical hodi In otlui winds, n 
liind Ii,is lunctions .iiicl poweis ol Koieinnitnt II is 
t,inei ilh (he histoiic unit id jfoioi mm ii( in those tubes 
wbeie binds ixis( Uec.iiisi ot Ftdtiil inteuenlnm 
.limed to destiin Inbil mu ini/.itiuii niiny loiomn/eil 
hinds li.iii lost most it not .ill of then uoieinimiit il 
functions Bill lliiii idcntiti is a vmlilicil oif, inu.it urn 
nmst u’uuiii it till Riiiup ot Indi.nis can be lonsideieil a 
li.iucl III lube 

This cb.u.iilei ol i b.md .is an fvislintf in hislnin.d 
unit of Iiulinn rom uiuieni semis to be moRinml in 
sections 10 and 1*1 ol the Indi in UeoiRiniMlion \.il 
which iifei (ci ‘powiis lesled in uii tulM m tiilul 
eimnnl hi exisfiiiR liw,” lUd dehne (iihe to mtinde ni 
‘iwRflui/iil bind " In (be ailmnusti ifion id tboait oi 
gflul/.itions of liihoi Ol binds hm iniindid siuli lim 


"Memo hoi I U IKcimliii IS 1935 

« Vtl oi Tunc «! 19J(. 49 Mat 1967 J6 tl S O -.01 il si* 


lied iKiwiis ol Rmtinmcnt .is um.mi mil He coiisideiiil 
appiopiilli II IS this tPitnie which ilistiugiiishes oi 
Knin/.itniii nndei see lion 1 ot tin OKI ihoiii i Ait fiom 
oii;anisc iliini of Tolunlin esoi ntiims niidei section I" 
The question ot liibil ixistcnio his Ronei ilU him lieated 
hr the cuuils is .i simple iisoi no fpiistion II lem.uns tine 
howivei, th.ll an Inili in tube mil “i visl ’ fin leit ini pin poses, 
iiiid not toi otheis I\heie seiei.il Iiirli.in Rioitps iie lousiil 
oil'll i siiiRlc tube Riiui.illi fin politic il and idinimsti itiie 
pniiiiisos CoiiRiess inn iieii itlieli ss issn,ii tiib.U stilus to i 
(iimponenl gump tin sjii lifted iiui poses Tins bis iieiiuenllv 
niuiiicil 111 loiinerlion with 1 1 nms Tiilie V mil Tiihe B hue 
<1111 ilR im.itcd to foim Tuhi <’ mil shiu a common iiseu.i 
lion <ind (oninioii tiinds But it some tinu putn lo am.ilg.i 
iiiilion Tube V hid snfliiiil some inpin tin wliiili .i l.itei 
giiiention olteis lediiss in llic tmin ot .i iiii isdiilion il ii t 
III such I ises, ( oils,! css iicc isiiiii ills iiioRiii/cs is i lube, cn 
titUnl lo bung suit III (111 ('milt of Chuns wliil is lin most 
pill poses oiilv I p lit ot a tube 


«Mirao Act Ills hot I B lids i** 19.7 

’ ETiBiplis of this stfilition II. imidvcc! in (lie Ai ( ol »(biuMT 
Jl tSM 29 Stnt (.94 (uillbi.ii/iiis lilt 111 (ltd Si Kills 1 tmisti in il 
m Untied (,lat<<i Y Old Hi I linn 14S P S 127 (]89S) Ai t of Oitnbei 
1 1H90 J(. Stit ()ib (SUiisviiei mil Dehsviii liiiluiis, uicoipoi itiil in 
Hie rhtroke. Nation illosred to IxiUt, (iibil suits laiiiist the ObijolKe 
Nntlon and Ihi tlnitefl hlitis) , Act ot June 2H 1S9S sit 2". to fitsl 
191 ( uitlinii/inR Slid lis Ililiwiiu Intliiiis) const mod in Oi/aunii 
Indiain v OJidoUe Sation 194 TT S 127 (1904), Tiiint Uimlutlon 
of Juru 9 1090 4(. Stut Sit (natboii/ing mil Ii> Absiiiiboiuc InCIiinal 


SECTION 2 TERMINATION OF TRIBAL EXISTENCE 


Gisen adequiite esiileiue of the etisleuce of a tube dniing 
borne peiiud m the i emote oi lecent p.ist, the question iiiav 
always be laised H,is the ixisteuce of tins liilx. Ikhii leiininaled 
III v.me w.is ^ 

Goneiilly siM>akiiiR, tbi teimiiiiitiou of tubal e\isteiKP is 
shown positiscls bs id of Congicss, lientv piovision, oi tiib.il 
action'* 01 negalisels hs the cess.illon of eollectise action .mil 
PoUectise locognitlon The tuims ol such folletlise ndioii .md 
lollPctise lecoRiution svhiili no consuleied ciilciii of tub.il 
eiistonce hnse alieady been discussed 
The siess \s IS iniee svidely eutcii.iiueil tint tiih.il menihci ship ' 
ssas legally incompatible with Umtod States eitirciiship Thus 
•i uiunhei ot eiils lieaties and stitutes piiivided that a Risen 
tube slnmld be dibsulsed sshen its meinbns bceanie cituuis" 
Dissolution of the lube lequiied ilisision of piopeity, and 11ns 
mc.ud allotment of tubal linds and pei capita disision of tiibil 
funds ’ 

The Snin enie ( 'imi t ui Miiltti of /Tcfl,'" took the viesv that cil 
ifonslup and alliitmeiit ms'olsed a termination of tiilMl lelations, 
<ind (bat such teiimnatiou of liilial lelations leiuosed cili/en 
allottees fi om the scoiie of the Indian liquoi 1 iws 
Tlie dcteudiiid iii Ihe c.ise was a Kicbaiioo ludi.iii, lucl the 
Tie.ils of June 28, 1862, svitli that tube ' bad piosided lliat upon 
illofiiieiit tliesi Iiidi ms “shall le.ise to he muinlM'is iil s,ii(l tube, 
,md sh.ill liecome oitieens of the Uuiled Slates” This pmvision 
liiciuiles i ]iossiblo justlfleation foi the utnal deciiuon in Mnltci 
of l/ill blit tlie oiimiou m the case put the decision niion the 
buiadei giound that iindei section 0 ot the Geneial Allotiiiout 


•Rec United Stolen s Indeison, 22ti Fed S2C (1> C B n Ww 1959) 
(dissolution of Slockbiidge Slimbco Tidii bs hibal eauouipnl lulUinl by 
Courfioss) 

"Bee Chapter b, set 2V And set Ait of Maitb 3, 1878, IT Stat 631 
(Uinml) 

> Bee Cbaptei 15, eoc 28 
« 197 U S 488 (lOOS) 

‘ 18 Star 023 024 


til sshuli piiisKli's (hil illntleis shill lx i iti/ens ot the UuiUd 
Stales ‘eiilitUd lo ill the i mills piisiUf,es, mil ininiiiiiitios oi 
siuli iiliams,’ esus ilbdtei tiw imi imimcip iti'd tiom teclei il 
control 

Tins doiliiiu ss IS metUd m the i.ise of (fiiiicil Sfultn r 
A'ltc,* ssliith held that allotment did not (iimiu.ito tub.il eust 
elite so as to (ike illoltecs outsidi the scope of Indian liquor 
laws uli.pled pnisuiuil lo congiessional ikiwci to legulate com 
ineiie with Ini1i<in tubes The Snpieini ('laiil declin'd 

We letogui/e (hit i ililteiem iimstiuition w is pined 
upon section 0 ot the act ol 1S87 in MiillPi of Ilcjl, 107 
U S 4S8, bill .ittei iee\anmiiUR Hie question in the light 
ot otlici piosisicms m the ac 1 ind oi many 1 ifci. enactments 
cliMiU leaicting whit w.is lutuided hr OoiiRies,, wo aic 
lonsUamed lo hold th.it the decision in th.it tise is not 
well Rioimded, and it is accoidin^ly oyennled (P 601 ) 

The Mew taken m the Ahev case his pies ailed eiei since** 
IVhile It IS thus cleai that ncithei illotineiit noi citi/eiiship,“ 
III 1 St iioi both togethc i, imtili i teimmatiou ot tub il eyisteuce, 
111 the absence of expioss piOMsion of tieaty or statute nsseiting 
such i ccmnerlion, piesmnibly these me f.ictois to be eonsidcred 


■'Kobiiiii} M lSh7 24 sill jfi8 190 29 U S C 340 bee ( h-ipli i 8, 
sii 2A(.i 

“241 IT S 991 (1010) 

" Uinlid Sliilin y liuiilan J(.9 Fill 1(i9 ((' C V 2 1920) itl'c 29(i 
Fed 4(rfl (1) I ^ D \ N 1919), ipp (Iism 297 U S 014 (1021) 
Auoid PmiLllY li III Ud Still en, IKI Via 912 (C C A 8 1001) 

*' OI (he .iiRunipnt lliat the Fouiteeiith Aniindinint confeircd uiiren 
ship upon Inihuns ind Ihiiiby dissolscU InliU lelationH, the Senate 
Committui on Tudkiaij said, m 1870 


To mninUhi Uiil (be TTnilid htitii, inlenilod, bi a ebange 
'll its liiiidnme"*-"' ....a.., ...... ....... 

-0 oblige upon 

lions icpudlalion doubly infamous 

whose claims wcie thus aunnllid aie too weak to enforce theft 
jnst ilRbts, and weic cnioyiug the yolnntaiily asatuned guardian 
ship mil pi 11(1 ctiiiu ol tills TloMiiimeiit ibiu Bept No 20b 
4tat Cong Id soss , Docemhei 14, 1870, p 11 ) 
i (hiid.i S. se, 2((') tn 91 
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lu (kfeimiiimg wbutlii'i a ijnpii ('loup li.is (caspil (o miiiiLiin 
tiibil iil.itious Otlioi fdtlois (.(lu'.ldt'ied In couit'. incl 

anlboiities m dotPimininff whcUiei Uie tubal lolations 
ot a gnon gioup b i\p Lome to in end ue Ibt pb^snnl sopantion 
ol T gioup fioin the main Ixidv of tbi* tube, and the cessitnm of 
piiticipation in tubal lesonices and tiilial go\einmpnt 

In the else ol Th< GIhiuKk Tmst it was held that 

IboM Cbeiokops who leni lined in Noith Ciiolina when the mam 
bodi oJ the (''heiokie', weie lemoiwl to Indian Teiiltoiv Iheitbt 
lost tliLii tiilnl status The Hnin erne < 'ouit declaicd 

^ • Whateiii union tlie\ have hid among them- 

selKS has betn ineich a sociil oi bnsiniss om It w is 
toimed in ISbS, at the suggestion ol an olhici of the 
Indian otiiie loi the pm pose ot en ibling them to tians,iet 
Inisiness with the Gmeimnent with gieitei toineiiKiKe 
Altliough its aitidis lu diawn in the foim of a constitn 
tion foi a sepii ite (iMl ^o\( inmint, they have ntm btfii 
leiogni/ed is i sepii it( Nation In the Unit id Sinks no 
til ity has lieen iniili with them , they lau ]iasq no iTWs, 
thin ail citi/ins ol that Slate and bound bv its laws 
* ' *■ (!• 

A till Coiu I of Claims I'lnntid out, in this tase tlio uonmigi iting 
ChLiiiki'is hid i\pitiiat<d tluiiisekos tiimi tin theiokee 
Nilion * ' ' 'llu onlv piiMlegi isei aotoiikd to them In 

the nation w is tint tlui niiglil Iiuoiuu citizr us and sublet ts upon 
iiinoi il williui It teiiiloiMl hound nils ’ " 

It Ills iKH'ii admiiiisli itnth diteimiiied tbit tliosi Chotta\/b 
ii'm,iiuiug 111 RIisiissippi when the Ohotlaw Tiibi lemincd to 
Indian Teiiiton lost then tiihil st itus ind tould not be lecog 
iii/cd as a seiwiatt tube," and, similaili, th it the Indians of the 
Geoigotowu in Shoilwaki Heseit ifion m Washington ill of 
whom, appaicnlh took nllotmcnts it othei itseii itiinis oi olUii 
wiiae aliandinud thi iisoivalioii in tiuisLiou, tould no longei be 
leoogmzed as a sipaiile tube entitlid to the use ol itiiipis Jiimi 
timhoi sales on llu aeiiigetown lleseu ikon 
Miny of the ilkmpts made bv Coiigicss to tcimiuile the cicisl 
once of paiticiilii tillius hive piovid ilioiliye Q’uhes wlinh 
Invi biou dissolved not once hut stwiial tunes hive Imiu iiiog 
iiueil, in 1 ltd Luiigi.( ssioiial It gisl ition is still exisUiin 
An ivimple in point is the guiii]) ot Winnebago Indians who, 
si<])<iialiug iiom tlun hiotheis m Neln iski took up homestead 
illotmeiik III Wistoiism, iindu tlu Ait olMiiih ^ tST"),*' whiili 
]iiovided ioi Ihi jssuanct of hnmistcad illotmoiits to Indiins 
upon pi not ot till ilMiidonnienl of tubal lel ilions Tin iiiluil 
ot these Iiidi.in- “to ih.iiidou then tiih.il lelatiinu mil adopt the 
habits iiid instoiuj of tivilizixl iieoplt” was given siiecial legibla 
five coiihimation m (he Ail ol Taiinaiv 18 1881^ Neveithcless, 

■“Smte/H Bang of Ohnalee J/idinHs y VnxteH States and Chitoltet 
Nation 117 n S JR8 (1886) iftgiOC fls 440 (18861 
«J0C CIS 410 471 Aiioid Umted Staiis -v BIm 20 Fed Oas No 
10048 (D C N 1) N T 1877) (Oneida) 

“Memo Rol I I) August tl, 1>U6 Cf note on (be stalub of FO]Oaquc 
ruthlo CTiiiptii JO sii 1 

‘ Op Sol I D M24]7i Siptemlm ai, lOG 04 T U 71 
«heo 16, IK Stat 402 420 


111 luiiiy snlistipient slitutes Coiigiiss iciogiii/Ld the lontimiod 
iMsIiuii ot the Winnebago Indians ot Wisionsiii is i sepaiatf 
band In I*)-!? the iiglit ol tins gitiiip to oigini/e is i sepaiate 
bind was aihiuied bv Hit liitenin T)ep iilmi nl ■“ 

The illiiils of Congiess to (tiuniuli the existciiLC of the Five 
Civilizid Tubes lie lIscwIuii ilisi usseil “ 

Tht ctloits to tiiminilc the ei-islenm of the Wv indotte Tube 
ippuiiitlv began in IhOO in i lieatv by whiili that tube, having 
niinilo-.( an aiisiinis disiit to ivtiiigiusb tlieii tnhiil oi 
luitioinil iliiiaitii mil beioiiu uii/ins ol llu Uiiitid Slates,” 
agiied'thal then cMsteuie, is i iiitiim oi tiibi, shall tLiiumati 
indbicomi oxtiiii 1 n]ioii the i itiliiition ot this li i ilv * * " 

Ihe liialv w is i Uified on .Siptimbei 21 18T() Appiioiitlv the 
i xtiiiguisliei iliusedid mil wink, foi mothei In itv unit iiimig 
similii piiivisioiis loi till ivtiiigiiislumiit ot tiibil psistmce 
w IS outlied into In (lu siipiiisfdlv iiontMsteiil tube some 
veils Iilei^ In l‘)d0 Congiess igaiii piovided fin (bo final 
ilistiibntiim ol (be tuiiils bi longing to (bi Wv iiidotte Tube'" 
Eviii this aiijiiientlv, did not luteifeii with the conlinned 
luiiitioning of (hi lube mil on Inlv 24 1017 the iliiif of thi 

II the r 11 tilled dial theinimheis ot llu tube by a iiiiaiiiiiums vote, 
hid idopli d I tubal lonslitntioii undei the OI lahonia Indnn 
Wclfaip Alt ‘ piipetii ikiig (hi liaditioiiil tiilvil oigaiii/ ilioii 

Viiums olliei attempts In teimiiiiti liibil iihitioiis by kenfr 

III let 1)1 Cougiess have pioved ahinlive'® These legislatiye 
expiiuiHis suggest that the dissolution of liiliil existeuee is 
I isu'i to di'ticc 111 m to cltiKt, ind iiidii ito the value of a ccilam 
sKiptuism 111 iiitisideiiiig unioiit legisiUiv e piopos ils looking to 
(he di solntioii ol nil oi some' Indian tubes Thiy ilso point to 
till icasims lox the judiciiil luU thit an txcieisi ot the fcdcinl 
povvLi 10 dissolve I kibe must bi domoiistinleil bv sLalutoiy oi 
tii.ilv piovisions vvbiih aie positive .ind mi imbiguons ” 

«21 Stat 316 

«Att ol Maiell i lOOO 46 btut 781, 708 Act of Jinnaiy 20, 1910, 
to bint S7) , Vtl ol Tilly 1 1012 t7 Slat 187 Vit ol Doi embei 17, 1028, 
10 but 1027 

oUinin Sol I n. Much 6, 1887 
'“Sei Cliiplet 21 sac 6 

u'liialv ol tpill 1 ISIO with the Wjnudut, 0 bt it 087, 980 
' luiilj ol Iiuiiniv 11, isn 10 Hint 1110 toiiHliued in «f/i>iHipii)iri 
\ ktuilton IS' II S 2tl0 (1002) Of k1 MU ol tin Imity Ot Pth 
mary 28 1S67 vvi(h tbi bcuicis and ntheia Including cPitain Wyan- 
doltcs n Slit 114 616 pioYidlng for Wyandottea, ‘‘rainy of whom 
bare laeii in i lUsoigam/cil mil nntuitnnati coiidllinn ■nnei lUeli tiealy 
of one tlimuaiul iiglil himdiad and fifty flye ” And see Oray y Ooffman 
10 Fid las No 1711 (( ( Kins 1S74) I'oilliy \ Btiriiiiijn 216 U S 
81 (1910) 

"Act ol August 27, 1046 40 bUt 804 
"Act or June 16, 1030, 40 Stat 1967 

•"WlWOH V OotioVv 108 TJ 8 00 (1806), lOuatiamB the Tiiaty ol 
Time 24 1802 with the Ottawa Indiana of the United Banda of Blandi 
aids Fork etc, 12 btit 1237 piovidlng foi the teimlnation of tribal 
letationa on Tuly 16, 1807, and alao the Treaty of Febmiry 22, 1887 with 
the Ottawa nnd otlioi tubes 16 Btit 514 lopcnhug this prowaion And 
si. Act ot Augnat 0 1840 0 Stat 61 

r /outs V J/(r7(n« 176 TT b 1 (ISOO) UoMOii v Blit, its J.'lciiii 
222 (1844) 


SECTION 3. POLITICAL STATUS 


The iHilikc.il status of liiiluu (iiIk's ni.ii be eousideied with (6) The lelaliiiii of an Tndi.m tube to otlici goveinmcnts 

lespect to the lehitiom, sutisisknt hetweeu the tube and (a) piesents i senes ot diflieult pioblems of luteiiiakonal law 

itsmembeia, (6) othei goveiiimeiils, and (c) piivate pei wins not These problems involve (1) The kcaty making capacity of an 
membeisof the lube Indian lube, (2) the laiMuty of a lube lo wage wai , (d) ils 

(o) So fai as eonth'iuh the poUkcal lelaliou between a tribe capacity lo sue .is a “foioign nakou”, (4) its lelationship to 
and its membeis, this is a subject which has olieady been eon- ^ foreign tountiy, (6) the lecognition which it may demand 
siderod m keating of the natuie and scope ol tubal self- seveial states, (6) its lelakon to the fedeial power of 

goyeinment eminent domain, (7) its lelalion to tho slate powei of eminent 

>8ee Cliaptei 7 domain , and (R) its status as a fodeial instrumentality 



274 


THE LEGAL STATUS OE INUIAN TBIBE& 


( 1 ) Tlie Indian tubes weic lecogniyed as po^eis cipalile of 
ni<ikiii)> liealies btfoie Ihc Dinted Stales wns" The validity 
of the nuuiv ticities luitlc ind i itihcd belwci'n the Dnited 
States ind neiilv all tin tubes witliin its bounflaiies, is cleaily 
istablislud, ns a nnttei of Inw" Tieaty niikuig, howevei, 
depend'' uiion the will of two pailies, and eithei the Dnited 
States 01 lu Indian tiiln iniv leluse, and tirqmatly has le 
tiisid, to niiihe tii.nlies whnh the othei paity dcsiied Thus, 
siriee C’oneiess cxpiessed its opposition to the rontmued mikuig 
of lieatics with the Indian tiilKS, in i iidti which Iho House 
ol Reiui'seutatiirs illnhed to the Indian Dipiilinent Appio- 
puitioji Vet ot hfaich 1 , 1871 ,“ the Picsidenl and the flenatc 
liavc icln‘-L‘d to make such liialies WTiethei Congiess, winch 
IS not the tieaty makiiig dcpiitniint of the (lovei iiincnl, has 
tin poMPi thus lolay down a binding hinitalion iiiKin the tiealy- 
iiiihma iKiwei, VI/, the Piesident and the Senile, and whcthci 
n lieatv madt' next veai with in Indian tube and constitn- 
tionrillv 1 itihed would be valid oi niv alid, aie piobnbly academie 
questions They aie also piimaiilv leibal questions When 
Ooiigioss condemned the nso of tieaties, it did not prevent the 
piactiee of dealing with Indian tubes by means of ' oonvi ntions,” 

agieements,” ‘chiiteis," and “oonstimlions " Ihom the stand 
3ioiut of the ludiin tubes, it made little dilfoienco what mannei 
of lattheition and piocednie wis incumbent upon the repie 
soutatne of (ho Dnited States who tieated with (hem" 

( 2 ) A sceond funU,uuentil attiibiite oi soveieignty, ui mtci 
nation il Inw, is tho iwwei to make wai This power has been 
leeognlied in Indian tubet, down to locent tunos,” and theie 
01 e atill on the statute books laws which contemplate the possl 
bility of hostilities by on Indian tilbe" The capacity of an 
Indian tube to malee wai laiolvce ceitam definite oonsequenres 
toi domestic law Acts which would constitute mmdei oi man 
slaughtei lu the abE>eiiee of a state of w<u, whcthei committed 
by Indians* oi by the military foices®* ot the Dnited Stales, 
may be instilled as acts of war whcie a state ot wai exists 
Hostile Indians snriendeiing to aimed foues aie snbject to the 
dis<ibiUties and entitled to the lights of piisoneis of wai" 
While the CMstenco of i state ot war at some time in the past 
euiitumis to be a cuiient question in ludun btigatnin, paiticu 


“See Ficiton T Sioiifln, 1 Wheat 111 (I8Ui) Potfeuon v Jenls 
2 Pot 210 (1820) , Wmcetle, v ffcorffio, 6 Pet BIB (1832) , Laitimer v 
Potertj 14 Pet 4 (1840) , Portot field v OTuil 2 How TO (1844) , Senew 
mtion V CnrtatV, 102 U S 288 (1888) , mtaM r VnUed Statci. 0 Pet 
711 (IfiSB) Also see Chapter 8, aec 4A 

» See Chaptei 8 
16 Slat 644, BOO 

“ See Chapter 8, see 6 

•‘Montana v United Btatri 180 U S 261 (1801) , Soott V United 
Btnte\ and A-paalig Indiane, 88 C Cls 4S6 (1808) , JDohha V United Btatee 
and ApaoTie Indians, 38 C Cls 808 (1808) Waitare among the Indian 
tiilics (honiselvea wag long a matter ot coneein to the fihdora] Oovcin 
ment Sep, for example, th< Vet of July 14, 1882, 4 Stal BOB 

«Act of July B, 1862, 12 St it B12, B28, RSI 20SO, 2B U S C 72 
(antholD'ing abrogation of treatlca with trlho engaged in boatiljties) , 
Vet of Match 2, 1867, 14 Stat 402, GIB, E S | 2100, 2Bi U B C 127 
(anthoi Ixma withholding of annuitiea from hoatile Indians) , Act of Feb- 
inmv 14 1878, 17 Stat 487, 467, 460 B S fl 467, 218b, 2B U 8 C 
268 (lognlating gale of aims to hostile Indians) , Act ol March 8, 1871, 
IS Slat 420, 440, 25 U 8 C 128 (foiMddmg paymenla to Indiin bands 

“‘The fact that they weio tieated as prlRoncn, of wai alao ipfntos 
the idea that they weie mmderers, hilgands or othpi rommon cnminals *' 
Otonnei', r Umted Btates, 180 U B 271, 276 (1801) And of Untied 
Btatts-y Cha to hah no pi sha 2B Fod Cns Mo 14780a (Snppiioi Comt, 
Aik 1824) (holding Osage Indiana gnllty of mmdei, tube hang In 
amltv) Of also Ke-tuo a nwn gualt v MoOlure, 122 Ind 641, 28 N B 
1080 (1800) 

“ See Ooaners y Untied States and Oheventie Indians, 88 C Cls 317, 
82B (1888), aff-d 180 U S 271 (1001) (killing of “eMSping piiaonera 
of wai" lognJly pistifled) 

"liid And see Uontova v United Btotss and Ueseaiao ApaiOtss, 
180 U S 261 (1801). eJTg 32 O CM 340 (1807) 


liilv claims liUgitioii il nnv )» doubted whctbci the courts 
would iteognm the ligal (apatilv of nii ludi in tube to engage 
in W.U lodiv 

(i) A thud i&sne in the lelaiions between in ludim tribe 
iiid olhei goveiumcnls lelatcs (o tho iJO'^sibility of suit by an 
Indiiii tube ng mist a si ite oi its nti/tns ni the ledoial eouits 
It was soltled in tho hist one else of Ohc/okce 2i^atton > 
aeoimii" that the t'luiokou Nation was not a foieigii sfcite 
entitled to bung suit in the ftdoi il couits agiiiist the State 
of (Jeoigi i to i/sfiain the cufouemont of uni oiislitiiiioiml laws" 
Tlie Supiome Conil, pu Maishill, C J , laid down the classic 
oiilliiii's of llip docluno w’liicb has since in ei iileil 

•• ' Is Die ('bciokip nitioii a ioicign state, in the 

sense 111 wliiih Ibal leini is used in the constitution' 
Till coiuisol toi the pi iintitfs hive niaintaint'd the alhima 
liic ot this piopositinn wntL gieit c'unestuess and ability 
.So much ot the aignmont as was uitcnded to piove the 
chuaetei ot the Cheiokoes as a slate as a clisliiict politi- 
cal society, sepiiatfcl tiom othei s, capable ot managing 
ils own iflaiis and goveining itselt, his, iti the opinion 
ol a mijoiitv oi thu judges, been completely sue 
te“-stnl ‘ * ' 

A question ol much uioie difhcully leimiiiis Do the 
Chciokics constitute a foiiir/n stateiii (he “tense of the 
fonslimtioD ' The eonnseJ have shown coiielnsiyely, (hat 
they aie no( a si ile of the Dnioii, mil have insisted that, 
indiyidiially, they aie aliens, iioi owing lUcgianic to tlie 
Dnited States An aggiegaie of aliens composing a state 
must, tliej siy, bo a tmoigii slate oidi mdmdiul lieing 
loiotgn the whole must bi foieigii 
This aigomcnt is imposmg, hut we must examine it moio 
closely, befoie we Mold to it The condition ot the Indians, 
lu lelKitm to (ho Dnilod Stitos is, puliaps, unlike that ol 
any othei two pt ople in e-astenei In Boutial, nations not 
owing a common allegiance, aio loioigu to eieh othei 
Theleim loiagn nation is, with stiul piopiioty, aiiplicable 
b> eilhpi to the odiei But the lelalion of the Didi ins to 
(he Dmtcd States its maiked by pcenli.u and eaitlinal dis 
tiiiotions which exist nowlitae else The Iiidi in tuiiiloiy 
IS idmitted (0 compose a ii.ut ot the Dinted SMIos In all 
oni maps, geogiaphie il tieatists, histones, and laws, it is 
so eonsidiicd In nil oiii inUiconise with loieigu nations, 
in out coinmoici il ickulalioiis, in luv illcmpt at lutei 
eonise between Indians and toicign ii ilioiis, they aie <on- 
sideied a& withiu tlie luiisdic (tonal limits at the Diiiltd 
States, subject lo many ol those usliilnls winch aie 
imposed upon oui own citizens Thev icknowlodge them 
selvcb, in Uieii tieatios, lo bo uiidei tin pioleclion of tin 
United Stales, they uhiut, that the United States shill 
have the sole and exclusive light of legnlaling the* li ide 
with them, and minaging all then afCaus is they think 
piopci, and the Oheiokces in iiarticulai wcie allowed by 
the tieaty of Hopewell, which piececleil the const itutlon 
"to send i deputy of then choice, w'hencyei they think Jit, 
to congiess” Tieaties woie made with some tubes, by 
(he state of New Toik, undei a then unsettled constinction 
of the confederation, by which they reded all then lands to 
(hat state, taking back a limited giant to themselves, in 
whidi they admit then dependence Tliough the Indians 
are acknowledged to have an unquestionable, and heioto- 
foie unquestioned, light to the lands they occupy, until 
(hat light shall be evtmguiBhed by a volimtaiy cession to 
oui government , yet it may well be doubted, whethei those 
tubes which leside witluii tho acknowledged bouiidaiies ol 
Ihe Umted Slates can, with slut t accuiacy, bo denomiuntod 
foieigii nations They may, moie eoiiecfly, pcilnips, be 
denominated domestic deixindent ii,i(ions They occupy 
a leiiitoxy to which wo nsseit n title indoiiendent of then 
will, which must take effect ni pomt ot iiossesslon, when 
(hen light of possession ce.ises Meanwhile they are in 
a state ol pupilage, then i elation to the United States 
lesemhles that of a wud lo his gnaiduin They look lo 
OUI government foi piotoction , lely upon its kmdness and 
its powei , appeal to it tor lehel to theli -wants , and 
addiess the piesidenl as their gieat fathei They and 
then countiv ate consideied by foioign nations, as well 


«B Pet 1 (1881) 

•Of Wotoetter v Oearuta, 6 Pat BIB (1882), diacnssed in Chapter 7 
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IS b\ 0111 selves, IS lieiut, sei roniiile h ly iindii llie soTci- 
oi-,tijY iiiel eleeraimein ot flie> Uniteicl St ites tli it .1111 alfLinpl 
to icauno llioii Liufls, 01 lo toini i polilitdl coiiholIiiui 
i\i(h tlitui, \ionld be consiiioiiel b\ .ill is .111 iniasieiu of 
1)111 toiiitoiy .mil ,111 ,ipt ol bostilily Tlicsi ciiiisidcia- 
tions i?o t.ii to suiipoit the oimiinn, th it the li imi>is oi 0111 
co.istituliou bad not tlio lodi.iii tubers m iii'vi, wlieii thi\ 
opened the eonits of (he Onion to tontiovtisies between 
i s( ite 01 tlie cili/ons tbeioot ,ind Je)ii>if,ii states 

' we shoulel feel much difficulty in con'ndeiing 
them as designated bv the teim foieugii stite ncie tbeic 
im olliLi p.iit of llie poiistitntion ivhuh might shed liglil 
on (lie nie'ining ol (hesf iioids But nc think (h,i( in 
(oiisliuing Hiem considei ihle iid is tuinislud by ll1.1l 
il.nise in tbe eiglitb serlioii of the thud aitiele, wlntli 
(iiiliowpis conrii'ss to itaitl.itc comiiuite with loieign 
iiilions, ,iiid iiiioiig (be sp\ei,il si.itis, ,ind nitli the 
Indiin tiilies” in (bis el.ense thi\ ,ite .is (le,lill <011 
ti .idist 1 iigiiishcd 111 I ii.iiiu ippiopiiite to theiiiselips, 
tioin loie^ign 11 itioiis as tiom the seyeo.il sl.ites loiniiiisiiig 
the Union ^ ' ■■ 


Tlie (‘ 0111 1 h.is be ,toi\eil its best .ilteiition on this ipies 
tion, and, iLtei lu.iliiir delibei,ition, the ni« 3 oiity is of 
opinion till I III liidi .111 tube 01 nition ivithiii the Uiiltid 
Sntes IS not .1 loicifm s( ito, iii the sense ol the constitution, 
iiid cannot ni.uiitnin an action 111 the toinls of the United 
States (Pp 36-18, 2t) ) 

(t) It 1ns been held that tlio lelatuin of dependence existing 
Ixtwoen in ludiin tube and the It^ideiil Oovcimnent is not 
ti iniiualed by the flight ot tlic tube to foieign soil 01 by its so- 
lotiin on such soil foi 0 yi' us Thus the 1 etnin of a lefugee lube 
his been demanded ot the toieign eeiuiihi in which it \i.ib 
sjijouiniD^? ” 

(")) The Indbin tiihcb hue been tieated, for ceit.iin puiposos 
.is similai to states, teiiitoiies, 01 dciiendencios of the United 
States ‘ Thus, in tlie cise ot Ma<h6u v Ooxe' the Supiemo 
Couit hold that an aeJministi at 01 ippointod by a piobate conit 
of tho Ohoiokce Nation oecupied the sime position ns .m .id 
ministiatoi appointed b> any stale 01 teiiitoiy ot the United 
Stiles The couit dodaied 

•' * In some ii spec Is they bcai the suue relition 
lo the fcdtial geivoinmcnt as ,1 teiiitoij did in its second 
giade oi govoinment, iiiidci (lie oicUii.ince of 1787 Such 
teiiiloij pisstd its own laws, snbjoet to the .ippioval of 
congiess, .ind its inhabitants were subject to the con 
slilulioii and ,icts oi congicss The pimcipil difteieiice 
consists 111 tlic fact that tho Clieiokcos enact then own 
laws, undoi the lestiiclioii shited, appoint theli own of- 
heeis, and pay tlieii own expenses This, however, Is no 
leason whj the laws and piocoodings of the Cheiokee 
temtoiy so fai ns lelates to lights claimed nndei them, 
should not be placed upon the same footing as olhei 
teiiitoiios in the Union It is not a foieign, but a do 
mestic toiiitoiy — .1 teiiitoij which oiigmited uiidei oui 
constitution and laws 

By the 11th section of the ,ict of 24lh of June, 1812, 
it IS piovided “th.it it shall he lawful ioi any ixiison 01 
pel sons to whom letters testamontaiy 01 of admmistia 
lion hath been 01 m.iy hei enftei be gianted, by the propei 
authoiitv in any of the United Rt.ites or the tei lit ones 
theieoi, to mninlaui any suit 01 action, and to prohCinte 
and leeovei any tlnm in the Distiict eif Columbia, in the 
same muiiiei os if the lettois teslament.iiv or adminis 
lintiou had been gi.iDtod in the Distijct ” * *■ * 

Tho Cheiokee coimtiy, we think, may be consideied a 
toiiitoiy of the Umted States, wilhm the act of 1832 In 
no lespecl can it be consideied a toielgn Stale 01 teiii 
toiy, as it IS within oui jiuisdiclion and subjeefl; to oiu 
laws (l?p 103-104) 


" Lotoo r Vntted Btafea and KicUtpoo Indiana, 87 C Cl* 018 (1008) 
Compme, howcTBi, MoOandUsa T United Siatea m rtl Dtahe, 20 V 2d 
71 (C C A 8, J028) (LoQaolB m Canada) 

VI See, for example, the Joint Besolntion of June IB, 1880, 12 8ta.t 
116, piovldlng that ceitaln tilbea ahonld leceive all congiesglonal doem 
nienta anppUed to states and teiiitoilee 
n 18 How 100 (18SB) 


Again, m tliu c iso ol IJliiHdIni v Saheilk" the question iiiosc 
whcthei a ti^cial coiiit might, by lujiinctiou, lestrain the en- 
toiccmcut ot a iiidgmeiit leudeiid by the ciiciiit couit of the 
Chocliw N.ition and .ifliiined liy tbe suiiieme couiL ot that 
nrhoii, .iffecting title to liiid iiirl nghts to icnt.ils within the 
Choctaw Nation This issue was iisohcil 111 f.uoi ol Uie Choc 
t.iw Nation by tlic Ciicmt Couit ot Appe.Us, and tho decision 
w IS sustained h) the Supieine Couit In the opinion of tho 
toimii couit, icndcied by Judge S.iulioin It w is said 

' ' Hit judgments of the louits ot tlirse II It ions, 111 

c.ises within thou jmisdiilion, sf.and on the biine tooling 
with those of the conits oJ llic tiiiitoius of Hu Union 
and lie entitled (0 the same faith ,ind 1 1 ( dit (P 815 ) 

A siinilai decision was 1 cached ni llii i isi of Jtiniwnnil i 
Raiitnond, whore the v.Uidity ot .1 tubal dnoue dccicc ' w.is 
upheld 

The Intel 101 Depaitment has lakon the viiw th.it fiibil 
elections aie within those piovisions ot the H.itch Act'’ ain 
jilicablc to ‘ Illy clei tioii ” 

((>) Ag.uii, it IS hold Hint an ludiiii liilic is not exom]it fiom 
the ))owci of icdu il emuicnt domnm” 

(7) Uie inlc has likewise been established that .in Indian 
tube IS exempt fiom the eminent domain powoi of the soveial 
stalcb, m (he absence «1 fedci il legislation subjecting the lube 
to sucli powei "* 

(8) In Its lelatlons with state and municipal govciumontb, an 
Iiidmu tube is tieated foi ceitnm pui poses as an instiumonlality 
ot the AVdcial Govoinment ’’ Following a 1 uling of tho Attorney 
Qenti al ol Noith Dakota to the effect that ,i state ciop moxtgnge 
1 iw did not apply to moitgages ni ido to an Indian tube, foi the 
icason that such tube w.is detnic'd an "agency” ot the United 
Stales within the meaning of the stututoiy exemption, the lu- 
teiioi Depaitment authou/ed the acceptance ol such nioitgagos 
as secuiity for levolving fund lonub The Assistant Societaiy 
dcclaied 

" ’ ' This Depaitment hub pieviously held in v.uious 

coimcitious that on Indian tube, parliculnily whcic in- 
loipoialod, IS a Fedeial agency In the Solicit ni’s Opinion 
M 27810 of Dccembei 33, 3994, the followmg stiteinent is 
made 

“Tho Indi.in lubes h.ivc long been letogniacd as 
vested with govoinment il powois, subject lo bmlba- 
tioiis imposed by Fedeial btalutes The powei s ot an 
Indian tube i.innot bo lestucled 01 controlled by the 
govcinmonts of Ibe sevcial States The tube is, ttere 
foie, so iai as its original absolute aoveioignty has 
been limited, an mstiumcntality and agency of tho 
Federal Qoveimnent (See the locent opinion of this 
Depaitment, ‘Poweis of Tiidnii Tiibos,’ appioved Oc 
tohei 26, 3934-M27781 ) 

“Vaiious statutes antlioiive Hie deleg it ion of new 
powcis of govoinment tii tho Indian tubes (See 
opinion cited abovo ) Tlie most recent of such 


">19 Fed 886 (C r A 8, 1894) app diera 17 Sup Ct 099 (ISOS) 
"“The CSieioket Nation * * • may maintain Its own Judicial 

tiibnn’ila, and tlieu Judgments and dpcicea upon the iighli, of the poiuona 
and piopeity of members of the Cheiokee Nation ib igaiuBt eich othei 
are intitled to ill the talth aud ciedil nccoided to the Judgments and 
decrees of teiiitoilol courts " (Ai Bonboin J ) Xavnioiid v Satimond 
88 Fed 781, 722 (C C A 8 1897) But of Ha paitr ilpiqan 20 Fed 
298 (D C W F Aik, 188S) (holding Chnokoe NhHou no! a “stalo’ 
foi puiposes of pxtiadillnn) 

" Act of vngusl 2 1929, 7flUi Cong , Pnb No 2B2 
"Memo Sol 1 D, ApiU 6, 1040 

Cheiokee Notion v Kanaaa Baihoav Co, IdB 33 B 641 (1890), lev’g 
98 Fed 900 (D C vy D Aik 1868) And sea Chaploi 19, sec 18D , and 
Federal Bmment Domain (Dept Jnsbee 1040) 

"See Chaptei 19, sec 11 

"The "mstmmpntolity" and ‘‘waidahlp” conopts are soraeumos Ubed 
Inteichangeably Bee Umtod Btalea y iM0t$ Aerea pfLoni, 87 F Snpp 
167 (D C Minn 1889) ("waidship” ofleied as basis of foderol leglslaUTe 
powei to eondenut land for Indian use ) And sea Chopler 8, sec 9 
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sUtul-os i', AVhcpU'i Iltiw.iKl Alt, wliuli sots up 
IS oup <ii Its pimuuv ob)i‘(luts, tin ptuposi ‘to ginut 
eei (<iui iifilits <j 1 home lult to IikIi iiis ’ This Act (oii 
leruplales thi OiAolntum to the rtulT oimiuzwl Indian 
tnhes ol uicim poweis oni piopeitv nnd iKison il (on 
dncl whidi <uc now cthcisciI hv olBoiiIs ol the In 
tciKii Di'iiiilinent Till gi mling of i Fodeial toi 
IKii ite fbutoi to ni Iiidi.ui tiilu loiiflims thp ihai lo 
IM of suih a tube .is i FcAtial mstinmentilits nnd 
OiftlKS ’’ 

Agiiii It h.is Ik oil uileil that Imh.iii tubes htndling leh.ibih 
litioM Jiiiiils 111 fvmjit tiom tuliii! unpiiiploiim'iil iiisni,iii(p 
.111(1 s(Mi il scdiiili laws 111 ii.isoii or till p\eiiiliou ni IliP iiipUi i 
tioii of tl oM 1 iw‘ 111 t.1101 ol ‘in iiisluuiipiit iliti of tlm ItiiitiHl 
St.itis"'" 

Oil Hu otlui hind, .111 Imh.iii tnbi liislieon held not ifodei-il 
instiniiU'iil.ilitv within the nit.imiig ol i.iiioiiM st.itutoiv iiul 
(OMstitiition il H'stiictiims nimii Jerhi il iiistiuuieiit ihtios"' 
riu' qiu stioii of liow f.ii in Inch iii 1 1 ibo is .i fcdei il iiisti union 
t.ihti foi t.i-t iiniiioses is elsonlieio loiisideied * 

(f) Tho icl.itioiis liotwi'oij .III Imlmii tiilio .iiid pimlp pei 
sons not nil uibi'is ol the tube ijKUt fiom iiuistioiis ot conti ut, 
which .lie t'W'wbeii (oiisirtoud, laiso the ipiostion of tubal Iw- 
Inlits fill tlK uts of fuh.ll miiiihtis ‘Tins (inostioii imolies 
tho bnUni iiig ot tvo npiiosmg pinnijilos On the out hind, <ui 
Indian tnlio as .i iiniiiu ipalitT, t.ills uitluu the oidinaiy inle 
lh.it n imiiiiciiiciliti IS not U.ibl(' foi damage inflicli*d bv its 
filiyeii. luwni Ihiid piities On the othei hand, nn Iiidi.iu tube* 
IS, in some me.ismc, icsponsiblo, imdu piincipUs of iiitexna- 
tional Inw, foi the londnct of its cifa/ens tow uds the abacus 
of .inothoi fiiendlv powei 

An illtuninating an lit sis of tlu' piohlcm which this conflict 
of piiiieiplos ae,ites is found in the opinion of Iho Comt of 
Olauns lu the case of Bioini v United Kbi/cs" Tin lespoiisi 


“•This office tins lipiiuinllv t ik<n Hip iJobilion thnl in Indiui lube ji 
an lustiiimcul dill ot tin Tlnilca Mates iMuticuliih Insotu -is 
its poweis line 1x111 inaitid oi upinclcd by Ibc FiOiial Uoytiii 
mint • • nowtvci iitii it tin tiilii tould not othiiwise 
lip (Wnsicleied is nn instiimiPiitilltv of tin Uiiilpfl Stabs Ibe tiiist 
oRUCmeiit enteipil info bitvioen tUi Goypinnienl ind tne tube 
wonlil giy< It Hut oliiiactPi sjbk the tula Ixcoiiiih the nMans 
Mliiiebi thp dovcinunnt laiiies on tin Behiibiht ilion -tcbvihcs 
Plus idid lot bi Congirss Old admiuisteis to the needs of tin tubes 
lud thou momluiM (Op bol I 11, tl 20110 Tune 10, in 17) 

“To tbP elTicl that an Indian tilbe is mil ni agino ot tin Fidiial 
Oavcrnnient in such a sense ns in siilijeci tiihil ofiiciis to lanallus foi 
I mtwyi'tpmenl In fcdeial officpis, mi Mi mo Sol I I>, Umch 9, 1986 
(Klamath) 

7’o the iffcct Hint onnalitiilionaJ resliiitions upon tidiial powa do not 
limit tillul poiicis, see rntfOM 1 Jfiit/is Ifl' TJ S 171. (I&'IIH lud 
Clinptii 7 bct 1 

On till distinction la tnecn tnhal pinplojtPs and fcdii U pniploiees, 

Op Sol I IT Dpcpinbpi 9 1912 (teacbi'is in Choctiw Chickasaw 
►chools aftoi ftiitis Aitof Tune 28 IbOS 10 Stit 496 hild not fulpiil 
rmploiPis ilHioii-h nnilfi ftdpinl snpirvision) And me Memo Sol 
T V Oil JO 10% (Jlinoimnep) , 27 Op A ft 189 (boldms Menominee 
Mllli piniiloywsi not siibipit to fcdiinl pinplotee Sliom IcRiilatlnn) Op 
romp Gin A-51847, Nor IB inil (same employeea hiWnot jnbjpcl to 
EcHinoiuy Alt loducind lodi nil snbulos) 

" Hpi Cblpti 1 18, set lA and 3 

‘"It IS dn estibbshod pilnuplo ol uileinnliunil liw that i nation 
IS ipsponsiblo foi ssiongs done by itu oiti/ena to tbp allopne 
oL H nicndly power Oiditiorily this lesponsihOily is dlb 
phniged by a govimmcnl ipndiilng to a iisidml alien the fame 
pioteidinn which it ofloida to Its own iitlains and bimgliig the 
Pi iPetiitors to tnil and piiniahment Thn, iibpousihilitv of 
a nation foi ibc uts ol Hs indlvidniil mimbeie is so will estab 
lialiPd Bnil icgnlated bv inteinalion il law that it fills litllo shoit 
of bung a natnnl right 

In UVp mannci IhouKh in a saiylng digipp the Gnyernment 
of the United Slates has ,iln lys held an Indian tube In omit i 
to a like ipsponsibility The maintenance of p«a(P on the one 
hand and tbi piotection of its ahepiis on the otbu mey be uud 

1, — , j.. tnndamcntil pilnciplea of the Goiaiiunpuf- 

— ‘ Indisii tilbes did not rise to *' 

t nations, and the idatioiid butwrpn l 


light In demand sihaflic 


, — and the 

pecitliai ConspqnentlY the asaorfion of the 
— foi ontiages commilted nponpiop 


i kineially mude by statutes incl not bi ticatiT' 
siaiuLoiy dpaarallons began in 1799 (1 hUt 1. 480) ana con 
tinned until 1874 (Beylsid Stat , fka* 2166) Batween these 
there come the yery unpoitant and elahojate statute of SOth Juntj, 


liiUty ol III Inch III lube tioiu tbo iiitei n.itioii il 1 iw st.iurtpoint 
lb, fiom llm ilomcstii l.iw sf nidiKiiiit, no mole llnii i iiioiiei 
Loiisiiloi.Uimi (xpl.aiiiiiiv toit.iiii tii><il\ inoiisioiis mtl statutes 
■Will'll no ticitii's 111 stiliiles iiii])iisi h iliilitv upon a tube fiU 
.itts (it iiuUucIii il uicnibi is the ciniiis will not clo so 
In Tiiiiui V Uiiitid the le iiliiit, i ise on this iKuiil, 


/y) (1 Wit Jj 7.1 Sic 17i wbiib cotliflcil niii Iiidiiu policy 
mil winch with siimi niDiiilitiiimis in 1S19 (11 Slut 1. 401) 
mil l»7j (17 htil L toil) was inniitiil in tin Iu>\lM.a 
bliliilis iiiil thus loiihniiid until tin piisinl dm in it hast 
until the liiditii Iicpiidalimi Vil of 3S‘)1 These siatules mij 
Hill 111 biiidiii). upon tin Tnilims m hup ‘■nisi whin thi Indians 
nn iniisidiiLd is tu Ky in il iii), linwris liiil (Ini an nevit 
IliPlcss diclniatioiis of Ihi iiilintinii of tlio tliiileil stalls to hold 
(hi Inili in liibis to i n itinnal ni cpiisi mil in Uiiinil ipspniim 
biliti iiiid Ihiy indii ill mil thfme tlii ixtpiit ni limits nr Ibis 
national m tiihil liihilili is the rinKid Sfahs niidpistand it 
III i\isl In Ihi (mills of tbp Unltid Stiilp tbit efCi'ct mu'-t 
be anui In tin slKiiUs I'hi i must bi KfciidPd is an iiithon 
taliM (Irclniiitiou 1)1 thi niiisi inti nntiunal law appluabli In 
di pendent Indian nilions tliil is lo siv thi y iiinst bi rpyiided 
IS coiKftly diflnmg ind laiing ilowm Hii limit i( inns of tiibil 

:^ioni 179(1 until lSfl7 this (Udiiiatlon of tbi United Stalls 
that ‘‘silisfuclion’ must bp midi liy i tube lor tbp nnliwful 
depiedilions nt its mcnibeis \yis tbiis pinclatmid cvnuilly 

X. 1, .1 r_ 1^07 Hu tfoviinmint flist nitm 

1 pu.Msiiiii lookmc, tow lid thi 

.s thi liibil satistni lion ’ whnh 

.X...... ...ongs mllKhd bi its nnmluis m the stead 

joiiec ladininifli it mil Ihi ai ( of 19 1 1 hid snd and in 1897 

innl limed to siy 


throngh thin stiliitis 
dnti a mte ' ’ 
suricndpi ol ... 
mi(.ht be made 


' lad hi 




tilt 'I fill I I 


( Indliii 


liclanglUE In nn tiil)i in imiti witli tin lliiitiil Stilts shall 
within the Iiidnii eniiiilu taki oi disliny (lu pinpiity n 
am person liwluUv wilhm such iniiiitii oi shall pis iior 
the Indiin tounlii into am 9ti1( m Iiiiiloiy mhablti 
by citircns of Hu Unitid Ptatis nnd thiip 1 iki slial o 
dostiov iin hoist lioiscs Ol otlui piopeity hilnnging I 
im cillaeli ot iiihatillniit ol the Fiiildl States such clliroi 
1 mliabU lilt his lepiiseiit itive ntlniiici oi ipinl miy 

iiihod 1 

_adii tbi .. .... 

x-vx...... .x~. .0 Lh( nation in tiibi In whieh 

slid Indian oi Iimiins shall belong loi satisl ictmn , and 
if such nation oi iribc hill iie„lipt nr iiltiBc to ni iKi aatts 
tnclioii m a leisonible lime nut i sue ding twelve months 
U shall be till ilnlv ol such supi iinleuih ut agent oi sub 
asiiit to make iduin of Ins doini's to Hk Commisstonei of 
Indian Vffilis Ibil sinh luithii steps may la taken as 
sbill bo piopei in tin npiiiion of thp PKsldent to ohtiln 
salistttition loi the inluil , iiid in Hu itKantiiiie, tn lespecl 
to thi piopcils so talen htotiii oi ihslinied the Unitad 
States biiiiantpp tu tin paitl o iiimnil iii iieiilnil tnelomm 
iKiliOTi" (Sri 17) 

'llu' Ik its 21st Ootubii I8b7 with tlu Isiiiw is and f'liinintlus 


, the Indiinh shall lummll i weiong 


black Ol Indiine stibici. 

and a< Piaci Ihiiewith Hie tubes hii 
ntipfl that thei will on pioot made 


n.imed solpmuh 

j,.„xx Ibeii agent and 

ilivei lip the wiongdnii to thi United States 


I poison imnicd sliall be 


....y williilly i X. - - - 

iPimhmsed loi his loss fiom thp lunnitira oi olhti moneva 
* ■* ■ p due to them nndii this ui otliei luatles 

“ ' s And the I’lpsiiluit nn ad 

1 ot Tndl,in Aftiiis shall pie 
lions tor asrcit lining daiiingps 

- i iitirlc is in Ills mdbmPiit 

o siicJi d images shnll b< adjusted end 
r ixammid nnd pissed npon by th- 

— . — iin Affaiis and flu fheictiry of 1b 

Tiitiiloi , and no one siibl .lining loss, while violillng c 


to givi np thill nltendus insti id of pacing ini Ihtli oOcnaes 
liv n einumoiial (ax iiiaui tliui nnmiidis— a imliiy which would 
tinid to weed out the worai iiiiniuiils among thi Tndlina and 
stomp m tlicii estimation dcpiertitinns is cilmes But the 
polici InsHtubd hv lh( titalns npyei wai. Insiitutid in fad 
The Provision of the flisl illicit lemanied n dead lettd The 
I'lisident nevpi ‘prestillied mins nnd icKUlations foi i 

Mails miei noiifled an I) 

.. , nn trlbo iicr wlllfnlli lefiised 
-.11 lu u... Ill was nil. .id On oppoitunitv lo iifiise no ptii-on 
bj iiiliit of am one of ihev nine tieaties eaei become entiUed 
to ‘ be II imliursed for hi*, loss from the annuities oi other mom ya 
one Ol to become dui ’ to any one of these tieafy making tilhca 


(S.oian s Vmtea Hfatn 12 C cas 412, 49V4d6 fIH97) ) 
•* 248 U S 854 (1919) art g 61 C CIS 126 (1916) 
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lli(> iiUiiiUlls \Aciu ^^blle lULii, Tslio, l)\ pioceclnu's of cjui^stioii.iblc 
lt'>,ilih )n(l seniiLMl It, iso to cipiiioMii) ittli 400 stiimt inilos 

of (’iLik tiil).il liiul When (hit pioioodoil Ui ttnee the hiud, 
tiu tnhil tioisuiei ,nul m.inv olhei Indi.nis ot the -vicinitv lose 
an piolest mil cUsfiotoiI (lO ihiIls ot tence, whuh tvns ,is miirh. 
IS Iho plduililfs h.id Iniilt ('(m^,^ess thou itfpi nutted i 
s( itnto iiitlioiiziiiK (tie t’lmit ot Claims to heai the pliintiffs’ 
(limi iitamst lliu Oiook Nation Tht Coiiit ol OLums finally 
dismissoil till' pi mititts’ suit, ilLcl.iiing | 

riaintift’s potitioii aiois that (he dimit^G t\ is iiilliitLd 
hi I mob ol liifliaiis ot the ('lock oi MnskogiL N ition oi 
Tnho’ mil It (h it hi> (me thi (Jitok N itioii is not to he 
iKld lospoiisihh ioi (hi niohs .11 turn Tt tin ho s.iid ot 
IliL Cnok N ilion is was s,iirt ol Ihi Chiiokte Nnlioii, 
tint It h,i “m.inv ol Iht lights and piiMloges ol an 
UKlopomkiil people Till! hue thin own (oust it nt 1011 
ind hiws mil powti to .idunnislei thin iiilcini] atlaus 
'i’hti lie luoKnuod IS .1 ihstiiut pohtii il i omninnitv 
111(1 tu itics hiK' luiu mule with them 111 th it oixhicitv* 
DfliiiLdH 111(11(1}!* 1 Vhaokee haiion lOJ U S 127 144 
Thei IK' not soipioign to the ixtent tint the todii.il 01 
still goMMiiininls aic soioieign, hut this suit is iiiodi 
ritc'rt upon Ihti assumption tint thin liws ,ite 1 ihd 
cii.K Inionts, and it mogm/es (lu sepniati eustenco ot 
the Cioek Nation 'V\hcu, theiotoii the etloit is inide 
to hold tlioiii usxioiisihk is a nition toi the illegil action 
ot I mob we must appli the luk ot liw appliiahle to 
istahlisliod goieiumiiits uniki smul n loiiditions It is 
,1 lamiliai inlo that 111 the ihseiuc ot i statute deiliiinR 
,1 Inbilitv theicfoi iioithoi thi' sineieign noi the goseiu 
mental snhdivisions, such ,is counties 01 inniiicipnlitios 
me imiKiiisiblo to the puts injinnl m his poison 01 
estate bs mob > 10181100 ’ (Pp ) 

Till decision ot the Cimit ol Claims, ilhiniod h> Ihe Sujnemc 
Comt, cleiilv cst ihlislies thil .111 Jndun lube is not 1 ineic 
eollooiion of individuals, ind that (he iction of ,i moh eicn 
though it should include nil the memlicis of a nmnioipnlits , is 
not the action of the niumcipslilv 

■“■(iliug AnKiiioiin > Jtai/oi lOS U 8 28B 201 (1881), Hot* V 
BikP/c/jO)/ 11 Ful Oas No KitS (f (' Conn 1870) Oainfoifone > 
2lcie OiUant 61 1x6 04 (( ( 4 I) hi isstl , t'lric v AbHaOaato 
02 Fed 240 (C C A • 1s<U) Jttoilod, 0} ate Co > CommonaeaUn 
1B2 Mass 28, SI, 24 N B 8B4 (1890) 


TTiiclei Hii Act ol M 111 li t, ISSj,’* (hi Secut 11 V ol the liilciioi 
w IS inihoii/iil to iMss oil <1 nms toi depii d itioiis when' llic (iilie 
loiueuiecl had, li> (11 it>, issnuied lolleitne lesiioiisihilit \ toi 
the Kts ol its immheis This statiuo w is minowh loiistiuid 
The (’oml of 01 inns held th.it in oidei to hung a c.ise wittiin the 
teiiiis ol the stitnti it hid to he shown th.it thi liihe hid 
c\pi('ssl> iiiidniikni to iinke (oniiKiisitnm toi nipnies cciiu 
initted 1)> indnidnal inimhcis 

While C'ougiess h.is tin nndouhtid light to pioMde 
Ihit 111 (ihlig.itioii to iin inn aiise liom an id ol Con 
gii'ss, (he politi ot the Goieiniiienl liis (ontimil the 
lespoiisihiliti ot ihi Indnu mil the (onsupiinl imwcu ol 
the biLiLl.us to the ohlig itioii aiising tioiii tiiities in 
nliKh Ihcie is ni cxpiiss nmleit iking on the lun t ol the 
Iiidiaub to xkU toi ilepiedatioiis ^ fP 22} 

Vs » IS s lid h> the (joint ol Chums, with lespcot to a cU pmhitiim 
Sint hioiighi .iganisl ,111 Itidi in tube uiidoi tin st.ilnle 

• thi ludnn delendints wile not liable, foi 

thtv »eie ,i tiiho, i (luisi bodv poliLu, and the lies- 
pissLis wtie indniihiils Thnt was no lutmal light 
I" lAiipt (hat ot imisinng and iiiotiedmg ng.unsl 
(he di'incdatois iiidiMilu.illi Tho weie the mill wiong- 
doeis known to Ihe common law — to in> law As ag.imst 
both ot the dclendiiils 111 this suit the Goseinment iiid 
(he Cheieime (utie, (he onli semhlance ol Iiihilits that 
PTislid 01 iMsts, IS that which h is been ovpiesslv declatcd 
.iiicl ill itecl In tieilies and statutes (P 179) 

Vte bail' ilii till iiotid (hit i litii ait imposed iiiion Indian 
tiihis a liihilit) ten dcpied itions whuh w is si itnloiy and not 
Insed niton lienn piousions Whili the powei of Ccmgitss thus 
to imxiosi a toijMn i(i li.ihiliti tin indivicluil ivioiigs is nmines 
(loiiid, It icmiuiis lino ihit deal ,iiid iinamhigumis liiiguage 
must In iisetl to slum such in intention “ 

" 22 fit It 862, 476 

•’ Glow > Uiiitid States and Aiapahoe and Kiou a hietioiis, 82 C t'Is 10 
(189b) Acioid Males, Adiii 1 > TTnitcd S/wfes and Jiraiilla Apadie 
Indians 29 C Cls 107 (1894) 

‘s Lalmilie Adm I v UniUd Statis and Cheueinit Indians SX 0 <’ls 470 
(1898) 

"fite fn 86, supiu 


SECTION 4 CORPORATE CAPACITY 


Whether .in Indian tube, in the nhsenec ot some set of iiicoi 
poiation, IS to he legaided ns a loipoiate Iwdv is an mlcicstiiig 
question The auswei to it must depend, in xmit, upon one’s defl 
nitiou of the teim “coiiioialmii " In (he uaiiow sense in which 
the teim is fii quently used, a coipoiatiou is soinething cJiaiteied 
bv a goscinineut, and m (his sense onl> those Inchnii (tibes which 
have been ihaiteic'd bv some giweinmeut, e 1/ the Pueblos of 
New Me\ico incoipoiitod bv tciiitoiml legislation,* and the 
tubes incoipointod iindci section 17 of the Act of Tiino 18 1944," 
aie to be cnnsideicd coi positions 
The tcim “101 poiation, howtvei, is fieqnentJv used in a 
hiondei sense,” ss when It is staled, foi instance, that the City 
ol London, 01 the Unitecl States, is a body coixioiale, even though 
n ehaiter of me 01 poiation cannot be dlscoveied The teim “coi- 
poiatioig" in this sense, might be defined ib designating a gioup 
of individuals to which the law a&i iibes legal xieisonality, 1 e , 
the comiileg ol rights, pimleges, powets, and Immunities enjoyed 
by natuial persons generally This definition is not piease, 
because the lights, privileges, iioweis, and inununities of difCeieat 
classes of natiuol peisons >aiy, and vniious oiganized gioups 

“Laws of New Mexico, 18B1-62, pp 176, 418, see Caiaptei 20 sec 2 
» 48 Stat 084, 088, 28 TJ S C 477 
“See Btevene on CoiporntJone (1986), e 1 


uiai emo) the st ilus ot mdiudn.Us ui some lesiicits and not in 
othcis The definition does, howeiei , establish a diii'cticin iiid n 
luotbod of anils sis, and cn ihles us to Siiv that fin loitain iiui- 
lioses a giouij has coipoi ate status 

In tins sense, wo may siij that Indian li ibos have been assigned 
coiiioiate status foi many ditteioiit puiposos” Amoug these 
imixjoscs me the light to sue, the capai itv of being hned, the capa- 
tit> to hold and excicise xiiopeity lights not vested in any of the 
incmbois ot the tube, the powei to eyeciito coiitiarts thit bind 
the tube even when in the eouise of time its cntiie memheiship 
b,is ebauged, .ind the sexini ition ol tub.il hahilitj fiom the 
habilitv at tubal membeis 

Vaiious geiieinl statutes on Indmn deiiredaiions, foi instance, 
have anthouved suits bv injuied oitaecns ot the United States 
against Indian tubes whose memhois Imd committed such depie- 

••In Fmmns' Loan and Tiust Go 1 Pietson 180 Miso 110, 110, 222 
NTS 632 (1027), JusHcp BijUi of the New Toik feupiune Couit wiote 
that “i corpoiilion is moie neiiily a m(>tbod than a thing end that the 
liw m deoluig with a coipoi itinn has no need of clefinuig it an a pciion 
or an entity, ox even BB an embodiment of functions, lights and duties, 
bnt may tioat It as a name toi -i usotnl end nanal collection of Jui-a Ida 
turns each one of which must In eveiy Instance be 'isceitainod, analyaed 
and assigned to its appropiinte place aicoidmg to the cucnmstanceg of 
the particnlot case, having dne logaid to the pnipnaes to be achieved " 
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(lation‘1 ** Nono of these statutes imposes indmdnal li.ibilitv upon 
the meiubeis ot the tube, the liibility unposed is puiely lnb.il 
It IS, m the sense above dcflncil, coip<Jiile, niid bis been so 
de&ciibed by the Cotiit of Claims” The extent to uhirh Inchui 
lubes hive been subjected to suit iindei these and similar 
statutes IS elsewheie noted ** 

Tlie (listinctmii between piopeity lights ol a tube and iiRhts 
111 lutliMduil membois is elsewheie inaly/id in some detail,” 
niid Toi the piosent it is peitiuent only to cite ey,uiiples ot tins 
coiiKiiato attiihutr of the Indiin tubes 

In the c.isc of Fiouiintj v McCv)tuin’' the Siipieme Couit 
pet Holmes, J , lefeiied to 'The coipoiale i \istcnte ot the nation 
as smh,” m i oiistiuine a lienty pioiisiou planting a tiact to die 
OhocI iw N.ilioii “in toe simple to them md then deHcundmts to 
inuic 1o Uiem while they shill exist .is a. n.itioii md hve on it,” 
and enipb.isi/cfi the (hstinctioii between the nation and its mem 
bcis, in leiehing the conclusion that title to the tiact losted 
witli the foimei and that no tuist was imposed in favoi of the 
l.itlpi The siine distinction is couflimcd in the case ot Guffs v 
Fiaht),"' holding thit the paiticulii incmbeis alive when the 
distiibution of tubal piojieily was oideied did not obtiiii any 
yealed light which would pieclude ihe legislatnio of the lube 
and Congiess lioni later docicemg that a new hat of tubal 
membcis should paiticipate in the piopeily"" 

AnoUioi exiinple of the distinction belween tiib.d and in 
disidual pi 01)01 ty lights la found in clsuns oaaes which sook to 
distinguish between the claims of the tube and tbe claims ot 
individual meiubois,“^ holding th.il damages to membeis, thiough 
denial of education promised in tioaty, nio not damages lo a 
tube, o'soept m a sense too remote to seive as a basis ot lecosoiy 

ruithei examples of the diatmotion between coipoiato Ua 
biUty and mdiyidual liability aie found in the cases of Patha t 
J2ois‘*‘ and Tutnet v United State\^ the foimoi case holding 
that on (rfhooi ot a tube waa not peisonally losponable for the 
debts of the tube, tlu lattei ea&e holding that the tiilie itself 
was not liable at common law for toits committed by its 
niembeis"* 

Ttie disiinctioii between tube and membcie la emphasized in 
Unilctl States v Ohetokee Nation,^ in holchng that whore Oon 
giess allows a tube to bring suit not on its own behalf but <m 
behalf of a designated Uasa oi induiduols, some of them non- 
membora, and excluding tiom the class ceitoin membeie, the 
beneficial mtcicst m a judgment lesla in the class and not in tbe 
Ulbo 

Tho piactical sognifleance of the coipoiate concept hes in lie 
foim of analogical aigument that proceeds from the fact that a 
tribe IB heated as a corpoiation foi some pni poses to the con 
elusion that il may be so heated foi othci pui poses 


“Act of Marci 8, 1885, 28 Stat 862, 876 , Act of Maich 8, 1801, 26 
btat 861 Sea sees 1, 3, lupta 

“Oiafiain v Gntted States and Bumw Tulte, 30 C CSs 818, 831-888 
(1805) 

“See sec 6, mfta 
See Chapters 9 anfl 15 
"216 tr s 60, ei (1000) 

"224 U S 6*0 (1912) 

u>Aiid see oaolysis ot statas of Seminole lands m teims of "coiporate 
capacity,'’ in 26 Op A G 840 (1907) 

“ See, for example, Biovm Tnto of Xtia%ttns y Umtei States, 84 C CIs 
16 (1086), celt den d02U S 740 

"*11 How 802 (1860) 

*248 U S 354 (1919), afTg 01 C CIS 126 (1916) Seo sec, 8, supta 
Cbaractsilstic of holdliiga on tnbal “ontih” is the demslon in Oioto 
Ifatton y United dtotes, 81 C CIs 288 (1986), to tbe oflect that a treaty or 
agreement with an Indian nation or tribe Is binding upon OU the bands 
and dlTisions theieof 

“•202 X1 S 101 (1906) 

“•See, for example, the opinion of the Supreme Court In hone v 
Pueblo of Bmaa Sosa. 240 U S UO (1916), diaeussed m Chapter 20, sec 


Roeogiu/ing lhat (lie coipoiale LxisLonce .lud coipoiaLe poweis 
lit Tndnn tuliis ,iie il IcisL subjetl to cmisidoi.ible nncwtain- 
lips, Coiiftuss mn eiiK I spetiil oi goiieial legisl.ilioii iiiovidmg 
toi Iheissuami ol chiileis of iiuoipoiaUou upon ipiihcitlou by 
the Tiichan tubes The lonstilutional iiowei of CongiChh lo 
incoipointe an ludum tube is deii The oiilj gcneial legisla- 
tion oil this siiliji cl is touiid 111 section 17 of the Act of June 18, 
1084, whirh piovidcs foi the establishment ot tubal coipoiale 
sHiiis in tho toUowing linguage 

The S«iict.u> ol the Inleiioi mat, upon pctihon by il 
lead ouLlhiid ot tlit .idnlt liidiiiis, issue a ch.ntei of 
incoipoi ilion to such tube Ptwaltd That such chaitei 
slnll not Ik come oik i lino until i ililied at n spctl il elec 
twit bj i lu uouli loto ol the idiilt Iiidnus living on the 
leseivahon Hncli chaitoi nn\ comoy lo the incoipo- 
lated tiilie Ihe powoi lo pinclnse, like by gift, oi bequest, 
01 otheiwise, own, hold m.iuago, oiii i itc, iml dispose oi 
liiopoitj ol eieiv desciiption, ical .uul iioisoiial iiielndiiig 
the iMiwci to pinch iso u>sli ictid Indian 1 iiidt iiul to issue 
m exchange theuloi inteiesls in coipoi ilo piopeity, and 
such tuilUei poweis is iniy be iniideiital to llii conduct 
of toiiwixle business mil inconsistent with law, but no 
authoiity shall be gi.inlcd to sell, moitgige, oi lease foi a 
lieiiocl exceediiiK ten jcnis any ot Iht. 1 md iiu bided in the 
limits ot the leseiv.ition Ari\ di.iilei so issued sli.dl 
not be luokcd oi sni lendeied excoiit by Vet of Congiess 
Vaiions special acts est.ibhsh piniPdims foi ncquiiing coi- 
lioidte slalns .ipphcAble to designated tubes oi .neas 
Scclion 1 of lie Ad of Mty 1, 19 IG,’”” i vlending the fougoing 
scclioii to Alaska, cnnlains llie following pioTiso 

•* I Thai gioups ot Indiina in ALiska not hiiolofoio 
ipcognized ns b<iuds oi tribes, hul Inuug a coiumon bond 
ol occupation, oi association, oi lesidmice within a well- 
defined neifehboihoocl, commmiili, oi iiital distiict, may 
oigini/o to .idopt constitnlioiis ind hyliws and to locoivo 
chiiteis ol intorpoi atiou and Fedei il loans undei sec- 
tions 10, 17. md 10 of the Acl ot June 18, 1934 (18 Slat 
9S4) 

Section S of the Okl.ihoina Indi.in XVelfiie Act of Tmie 20, 
19%,’” piovides 

Any lecognized tube oi baud ol rndi,uis lesidingui Okli 
homa shill hate Ihe ught to oig.nn/i' loi its common wel 
file ind to .idopt i eonstitnliou and bylaws, under such 
inlcs ind legnlations is tbe Sciictut of the Tnteiioi msj 
inesciihe The Societaiy ot tho Inlei loi may issue lo .my 
snch organized gioiip a chailci ot ineoipoitibon, which 
shall become opoi itivo whin latifled by a niajoiity vole 
of Ihe adult monibeis of th(> oi g.inuahoD voUng Pro 
vidrd, Iiotocrei That such elec I ion shall be %oid unless the 
total lole cast be at least 80 pei centum of those entitled 
to -vote SncJi chaitoi may convey to the incorpoiated 
gtonp, in addition to any poweis which may pioperly he 
vested in a body coipoiate undei Ihc l.iWB of tho State of 
Okl.ihoind, the light to pa)ticip,ile in tile levolying ciedit 
timd Olid lo enjoy iny othci lights oi piiylloges seemed 
lo an oigauized Inchm tube undei the Act of June 18, 
1934 (48 Stat 084) PioviOed, That the corpoiate funds 
of any such chaiteied gionp in.iy be deposited m any 
ualiounl liank wltlim the Sl.ite of Oklahoma oi otheiwise 
invested, utilired, oi disbmsed m aceoidoncc with the 
teims of the coipoiale chaitei 

Wheie tho corpoiate slatus of an Indian tube is established, 
it will ordinaidy be held to be within the scope of federal 
legislation extending ceitam benefits to coiporations (Chus it 
has been administratively determined “ that the Pueblos of 


9 And of Q F Canflold, Legal Poallion of tbe Indian (1881), 16 Am L 
Bey 21, 88 

wSoe Memo Acting Sol J H, May 16 1984, ttting XcOuiloch y 
Uaryitmi, 4 Wboat SKi (1816) , Lumton \ North Rtvet Bridge Go, 163 
IT 8 626 (1804) , Paotflo Batlroitd Stettutval Ooeet, 116 TJ S 2 (1880) 
'"48 atat 984, 688 . 20 U S C 477 
**40 Btat 1260, 48 D S C 862 
“49 Btat 1667,26X1 B C 603 

•AOp Sol I D, 1128860, Fabmary 18, 1087, 66 I D 79 
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Nw Moxico lie ciilillcd to leceiic gi izmg pinileges nndci the 
Tiiloi Gn/iiig Afl, uihIpi the chmse lu settion 3 of lli it icl 
(oiileiiiiig such ijglits uiioii ‘rciipoi itions luthoiized to lonilnrt 
hnsincss uniloi the I.iws oi the State” The piinciple involved 
^ onld appeal to bo eau illv .ipplicnblc to any Indian tribe which 
ha-, n iccognizf cl coiponto st itns, eithei undei the Act of Jtino 
18, 1934, 01 otheiwisc'" 

Wheic a tube is incoipoi ited undei the Act of June 18, 1034,’“ 
01 smut 11 legibl ition, the question in i\ be loised, “How fai docs 
the incoipoiated tube leinun possessed of the lights and 
subjiit to the obligntuins losted in it piioi to the issuance of 
ils ooiponto chnitci > ' 

That in iiifoipoi itcd Indian tiilie is not lesponsible foi 
debts emit IK ted liy nidiMdu il mcmbois, aointlv oi seieiaUy, 
yiioi to incnipoiitiou w is the holding ot the Mass ichnactts 
Siipicmo Juduial Couit in Maiihnu ^ Oay JXcad,^' wheie the 
eonit declaied pci Bigelow O J 

The el urn which the plaint ill seeks to eiifoice is foi a 
debt allegod to haie been ineuiied by i iiioun peisons 
belonging to the Giy Head tiilie of Indians, now meliided 
within till di'-tiict of Gay Uead, tor goods sold ind dc- 
hicied piioi to the ineoipoiation of said disliict by »s'f 
1862, c 134 The obMons and decisive objection to the 
eufoicenunt of thus claim is, th it it is not due and owing 
tiom the “iKidv pohtie and loiponte" wluch that act 
cieatos No coiiti ict, cithoi evpicss oi implied, exists 
by toico ot whuh the coipoiate body cm be held Imhle 
Thoie is no iiilo oi piiiiciple ot the common law hv 


Act of Tune 28 1914 48 61 at 12ti9 1170 48 TJ S B I'lOb 
“ 6tc IT 48 St It -)S4, 089, 29 U P C 477 
1^*48 StRt 084 JOD 6 0 461 cl aerj 

>3>96 Miss 120 (1800) The sdtute of incciipoiation wts Mobb 
S t 1802, c 184 


nitm ot which (he eie.iliou ot a muuicip.il coipoiatlon 
I in be held to conn it the debts pieviously due, eithei 
louillj 01 sea ei illy, tiiim the peisons who become mem 
bcis ot the new munuip.ilitj, into connnate liabilitieb 
In the ibsoiice of in> expiess logislitne en ictment, the 
coipuialion cannot ho said to be the succehsois oi oi 
in pii\it\ with its membcis, &o ib to be lesponsihle foi 
then pieiiously existing liabilities Thcie is no legal 
identity hetwiin a coipoi itiou ind the indiMdu ils who 
compose It The coipoi ite body is a distinct legal entity, 
and cm be held liable only In showing some bieich of 
coipoiati duty oi coutiact ' ■' ' (Pp 114-136 ) 

While the distiiution hole spccihed between obhgalions ot 
mcmbeis .incl coipoi ite ohhg itions would pioliiibly bo followed 
today, it docs not follow (hat an ohligition ot the tube ns such 
would be dissohcd by inroipoiatioii In fact, the incorpoiation 
piovisions ot the Act ol June 18, 1934, have been consistently m- 
teipieled by the adminihfiauve anthoiitiea of the Fidei.il Goi- 
einmciit and by the tubes themselves is modilying only the stiuc- 
tme ot the tube and not leUciing it ot any tub G ohhgations oi 
dcpiiMug It of any tubal piopeity A customaiy piovi&ion of 
1 tiibol ch iitei declares 

7 No pioiieitv lights of the Noitheiu Chuvenno Tube 
,is heietotoic constituted, shall lie lu iny way imiiaued 
by anything contained in thu» cliailoi, and the tiihal 
uwneiship oi uuiillotted lauds, whethii oi not assigned 
to the use ot nnj lujtirul.ii ludiudii.ils, is heicby ex* 
piessly iccogni/cd The mdividn.iUa owned piopeity of 
mcmbeis of llie Tube sh.ill not be subject to •iny coipoiate 
debts Ol liibihtics, without buih owncis’ consent imy 
existing liwtnl debts ol thi Tube sliall continue in foice, 
except ,is suih debts m.ij hi satished oi ( iiicpllwl piiisunnt 
to liw 


u'Curpuiale Cbatloi uf Ibo Noitbcm (Iiijinno Tiibc ot the Toutuc 
Itivei Bcscnatioo, i ilibed Novembu 7, 1036 


SECTION 5. CONTRACTUAL CAPACITY 


That an ludi m tiiho has legal capicity to entoi into binding 
tout! lets IS clt'aily est iblishcd ’■’* Except wheio fodoial oi tubal 
law otheiwiso piovides, such contiacts aie subject to the same 
lilies, of contiact liw that aio apjilicd to contiacts of non IndianB 
Thus it is held that conti actual iclations between a txibe and 
the TTmtod Stateb may confei vebted lights, upon tubal mcmbeis, 
which rights are not subject to mansion by Congrets oi the 
states"’ Likewise, it has been held that a contention oi lioaty 
between tlie Colony of New Jeisey and the Dolawaie Tube is a 
contiact, constitutionally protected against impaiiment by the 
legislature of the State of New Joisey 
In accoidancc with tho us>nal lule, a tube is not hound by a 
coutiact which is not made by a piopei lepiesentative oi agent 
of the tube,"* although a tiihc, hke any othei poily, may be 
estopped Horn denying the authoiity of its agent by arceptuig the 
benefit of seivieos for which he has contiacted’“ Agam follow 
mg tho usual lule of contiact law, the Supreme Court has held 
that a liibol lepiesentative is not peisonaUy liable on a con- 
tract signed m tbo name of the pimcipnl, or reasonably to be 


“ The aigmnont noted In United Static r Boyd, 88 Fed 647 (CCA 
4, 1897), ‘That ae said Indians are the waida of the nation, all con 
tiacts made hy them me void, nnlcBB they oie approved by the proper 
offloalB of tile Bovamment", ib not Bnppoited hy any statnteB or Judicial 
holdings Ab to oontioola Involvliig Ulbal propcity, we Chaptei 16, 
sec 24 

woftoote V Tiopp, 224TI S 066 (1012) , Board of OonmiBeKinne of 
Tulsa Oomtv V Untied Btatee. 94 F 26, 460 (CCA 10, 1938), aflSr 10 
F Snpp 686 (D C N D Okla 1087) 

“’Wmo Jereeu v WOeon, 7 Cranch 164 (1812) 

taputhlo of Santa Bom v FoB, 278 TT S 816 (1027), rovg 12 F 26 
882 (App D C 1036), dlBcnaaed m Caiapter 20, «lo 6 
uoBoIbfM and PreSbrey v UnOed States, 28 C C3b 106 (1888) I 


constiuecl as ezeented on bolialf of such piincipal This rule 
w IS 1 lid down in Pat Ks v Boes,^ a case arising out of tho foiced 
migiation of Oheiokce Indims, m 1838 and 18^, from Geoigia to 
what IS now Oklihoma John Boss, the Pimcipal Chief of the 
Chciokoe Nation, was authoiiyod to contiact foi the hiio of 
wagons to tiiuispoit tho (Jheiokce Indmns and ns much of then 
belongings as they had managed to save fiom the whites who 
had oteriun their lands One of the wagon owneis who enteicd 
into such a contiact latei hi ought smt agnmst John Ross to 
lecover extia compensation to which he deemed himself entitled 
The Supieme Conit held that thcie was no basis for a claim 
against Pimapnl (Jhief Boss, since he had enteied mto the con- 
tiail on behalf of the tube ITie Couil declaied, pet Qiier, J 
Now, it is an established lule of law, that an agent 
who contiacts in tho name of his piluapol is not hahle 
to a smt on such contract , much less a pubhc olhier, noting 
foi his goioinment As legaids him the rule is, that he 
IS not lesponsiblc on any contiact he may make m that 
capacity, and wheievei his conti ,ict oi engagement is 
connected with a subject fauly within the scope of bis 
authoiity, it shall he intended to ha\e been made oflicinlly, 
and in his pubhc chaiactei, uuless the conti air nppeais by 
satisfactory evidence ot on absolute and unqualiflod 
engagement to he personally liable 
The Oheiokees me in maiij respects a foieign and m- 
dependont nation They me goicined by (heu own laws 
and oflcois, chosen by themselves And though m a state 
of pupilage, and undei tlvo gumdinnship of the United 
Stales, this government has delegated no powei to the 
courts of this District to an est the pubhc lepresentatiyes 
or agents of Indian nations, who may he casually wiihm 
their local juiisdiction, and compel them to pay tho debts 


‘U How 862 (1860) 
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THE LFGAL bT^Jh OF INDIUM TRIBES 


(if (li(>u II itiun «:>illi( I 111 cUi iiKliTidntil ot iluii iivii ii iluin, 
01 I ( ili7( II of Uir> Umti tl Stiitcs (P -J74 ) 

Tbr usinl lilies of (.oiitl itt law lelitiiiR lo (he inleipietnlioii 
of lojili.ic'ts, llie i jljditv of iclodses, tlie s) iliilt of ft iniK iiid 

l, 11 Kills otbei m itleis h.^e bttii .iffiinied in a toiisidei ible mim 
bPi ot eases imohing Indian lubes'-' Coiigiess, howeiei in<iv, 
and fieiinenllT liors, mndifj Ihe usn il inles of coiiti ict liw with 
lespid to pniliciilai tub'll igieiMiients Thus, foi ixample oiil 
.igieoments iii.iv be giion legil (fteol, In toiigiessioinl legisli 
tion in i c,is(> n beio siitb igioemcuts nonlrt olbi'i vi ise be dt>oini<d 
iin ihd In Hie case of lomi Tnb( of JinliaHt v Uiiitrd Htults * 
tbP Couil of Obiitns noted that while oidnmiilv the teims of a 
tiriiisfei of liiid must be spoiled out within the foui coineib of 
,i wiitten iiistiiimeiit, nheiti t ungioss, jii new of the dispniity 
of lutelllgeiieo lud bug'iiinng powei iinohed in in agieement 
betneen in India n tube lud the Pideiil Goieinniinl, lind ex 
piPHslv niitboi i/cd the coinl I o ii.iss npon ‘stipul ilvoiis oi igne 
mrnts, whetbci wiitteu oi oial,” ' ‘ the Coiiit was bound to giie 
legal weight to oiil assuinuces uirt expl umtions giien to the 
IndUns upon the execution ot in igiecnicul foi land cebsion 

Wheie Congir'ss h.is lixod the i ousidei.ition foi ,i tubal igiee 
ment lelo.isiug claims, (ho courts will uot assume to leconslflci 
the adpqu.icv ot the amount so fixed ‘ The couits hive likewise 
icfusefl toioiiew the piopiiel 7 ot coiigiessional legislation which 
III ctfcit nullifies in assignment ot pioceeds of a judgiiietiL made 
bi in Indian tube to an attorney ’ * 

CVitnin sixianl .ipplications of getiei il lules of cimti icl Ian 

m. t> be noted m tlii Indian cisos The usnil iiile that wbeic 
disp iiity of bat g lining powci is found the conliaet will bo inter- 
pieled m. faior of the \ieakei pnilj has paiticulai application 
to agieements made between an Iiidiin tube and the tlmted 
Stales” This lulc, hoaievei, has no application to contracts 
OI agioomonis made between two Indian tubes” The ques 
tion ol the etfeilive date ot an <igiocment between the 'Oniled 
Slnles and <iii Indian tube arose in the case of Beam v United 
Statei and Sioux Inaiani"‘ It was held that such agieements 
hPiomo oifoctiio oiil> uijon latillraliou by Coiigitss and Uiat siuli 
latidcation does not lelnte back lo the date of (he agicmenl so 
ns lo legali/o acts •which amounted to ti(>apiss if the agieement 
(fot laud ccssiou) was not in effect 

Theie aie few, If nny, cases which givo carefnl consideration 
to tlio question of what law is applicable to a loutiact made 
between an Indian lube iiid thud parties lu most cases the 
Old null y inles of the conimou l,iw with icspcct to (he execution 
and mteipietaliou of conli icts hive been applied, bi common 
consent of the iiaifies That tubal law is applicable to a con 
tiact by which one tube wis iiiioiporited into another was the 
holding in the case of Dclairuu Indian'- i Uht-iolfe Nation,'” 
in which the limit doclaied 

The common law did uot pieiail in the Oheiokee coun 
tiy ' * The agieemeni must be constmed with 


Klamath and Moadoo Ti ibi,^ V Unifeti Btatea, znu V S 244 (19J5), 
affg 81 C CIS 70 (1080) , Kirbv ^ Vnitpi Btatei ZOU IT S 423 (1023) 
off R 278 Fed 191 (C 0 A 0, 1031) , Bioiw Tube of Indiana 7 amUd 
Btalea 84 C Cls 16 (1030) cell den 302 P S 740 , Cheen 7 Utno 
miiicc Tube of Itiiliain, 46 C Cls 68 (1011), afld 238 V B StS (1014) , 
reel 7 Ohootaio Katum and Vnttii Btaua 43 C Cls l^Jl (lOlOl 
68 C Clb 683 (MZS) 

>»Act ot Apiil 28, 1920, 41 Stat CSt, amended Joint BeBOlntion of 
Tnnuary 11, 1029, 46 Btat, 1073 (Iowa) 

Klamath Indiana > United Btatea, 200 U 8 244 (103'*) 
i-aKtndaU V VniUd Btalea 1 0 C9s 281 (1880), affd 7 Won 113 
(1868) 

‘ ' lotaa Tiibe of Indiana 7 United Btatea, 68 C Cl* 680 (1029) 

“Sie Belawaie Indiuna 7 Oheiohee nation, 88 C Cls 284, 240-260 
(1008) aJtd 198 tr S 127 (1904) , Ohootnui Nation v United Btatea 
and (Jliiokaaaw Nation 88 C da 140 (1080), Celt den 287 P B 643 
“>48 C Cla 01 (1007) 

»88 G Cla 284 (1008) 


iitcieiup to Ihe coiisliliitinii ind l.iws nl Ihe OheiokPi 
fl Uiiiii (P 211 ) 

II IS by nil naans do, 11, hnwevor, Ihit this lule would ,ippl\ 
to an igiiemeul belwecu a tube ind the United States 

The (lupsliim ol wbdliri llu sliti l,iw of (outi,ict npiilieb to 
a <011(1 lit nude b\ the ITiuied St lUs, on hehilt ot an Indian 
tiilM*, with I thud pull iv.is oxpiissh kit oiien in the case 
Ilf All 61/ V VniUd Stull \ in which the Supieme Comt said 
Uhillui (ho stale sMtuk |oii iKii.ilties ,iud liiiuidated 
diiiiigesl could iltict 1 (initial I m,ide h) the Ilniled 
Stiles on lKh,iIt nl Iiiili in w mis neiil not he iiinsideied 
(I‘ 137 ) 

Geiiei (1 (lociniies iit (ondiit ul liws winild justify the apph- 
f.ition ot llic liw ot till iotum while the liibil 1 iw that is 
ipplif,ible IS not shown Vs w,is s iid h\ (' ildw dl, J , 111 Dun-ott 
1 OibioH 

It IS \ei\ well SI tiled lb it it will not be piesnined tbit 
the JSnglish lunniinn liw is in tone 111 ,iU7 st,i(L not set 
lied b\ Uiiglish loloiiisis (]] hilfoiil v Buihoitd Co 
21 N Y 4(ij Siiitm \ ONiil tt N Y 2')S, Fliito 7 
Mtillinll, 73 Aid "122 Maiktn-, \ Aiis/i, (il Cal 1*32), and 
il lias been ixpiiNsli ilecided (h.it ir will not hi piesiimid 
to be 111 foiii in llie Cicik nilioii (Bit Ik/ i ifitiihull, 
to Aik 3t(l) III 111 Ihe Tiiihiu Teiiitoiy, (Pijiiifl i 
Pom 11 2 C (’ A 907, (31 Fed liep 6'il) • * 

It, Ihciofoie, the lomt had no nu ins ot asceitniimig 
whil Ihe law 01 lustoiii ot thi Cii>ek ii.ition w is on this 
uuislion it should hue apiiliid llu hiw ot thi toium 

Tlie ml Cl plot at toil ot itloineys’ miitiKls in comiection with 
claime igauist the Umtid Sl.itos his been a simict of loiibidin- 
<ibl( litig,ition No jniiiiiplrs iieiuliii to Indian l,aw .ippeai 
lo be inaoUed in these c.ises 

The foiogoing discussion ot the \ ilidily .ind mleipiotatioii of 
coutincts made ha ,111 Iiidiiii tube ,issnmLs that the contiact 
m qut*stion is not one foi hidden In fodei.d law It must lie 
iGCognized, howeyu, Ih it Iht Feilu d Gmeinmeiit has seiiously 
cnilailed the lontnilnal poweis ot an Indian tube Those rc 
stiictlons which lehite putuululy to the disposition ot leal 
pioiieily will be toiisidei cd ni .1 snhsiquenl ih iptei dealing with 
tubal piopeity A liioadei icstiictioii upon the scope of tubal 
coiiliaits was imposed by the Act of llaiih 3, 3871,*’* as amended 
by the Act ot Maj 21, 1872 **' These pioiisions weie embodied 
in the Eeiised Statutes as sections 2106 to 2100, and aie now 
embodied in title 2'i ot the Umlod St.itis Code ns six lions 81 
lo 84 Section 81 eont,Hiis tins unpoitnni piovision 

No agiccineiil sh ill hi m ide by ,iii> jh'i son with any 
liibi of Indians, 01 iiulnnlual Iiidwns not citizens of the 
United Slates foi the payinent 01 deliveiy of any money 
111 othi'i thing ot lalm, in piesenl m 111 piospecttie, or 
toi the giaiiUiig 01 pioruiing ,uiv puvilege to him, 111 
,iny olhpi iicison in cou'-idemlioii of seiiaces foi said 
Iiidiaux lelatjye lo thui lauds, 01 to ,iuv claims giownng 
out of, 01 in lefeieiite to, iniuiilies, instillments, or othei 
moueas, claims, dcrainils, 01 Ihiiig, nndei laws 01 lieaties 
with the United States, 01 ofiuid aits of any ofllcers 
theieol, Ol m ana w,iy connected with 01 due fiom the 
United Slates, unless siiih loiiliacl 01 agieement he 
exocntixl and appioied as follows 
The section (hen lists six distimt icqniiements as to foim and 
maunei ot exeentjon, the most uniwitant of which is, the le 


i»>260 U B 423 (1022), atTg 278 Fed 391 (C C A 9, 1021) 
i^’OaFed 443 (C C A 8 1898) 

“•Guflinid’s Sens n Ohortaw Nation, 2‘50 U S 439 (1031) s c 
372 P « 728 (1937) BaUnn Chnoheii Uiiitia Btatea, 225 V 3 572 
(1013) , Oioen 7 Dudley, 217 P S 488 (lOtO) , Chl/tllan v UoKei, 
119 U b 903 (1801) , In re Banbun, 148 P S 222 (1808) , And see 
Oontiact with the Osage Nation of InOtins, 17 Op A Q 44S (1882) , 
of Ooidon a Chovdir, 94 App D C 608 (1910) , United Btatea 7 
Otawfoid, 47 Fed 661 (C C W D Ark 1801), Baatern Vhnoheet v 
united BtaM, 226 P B 172 (1012) 

»16 btat 644, 670 
"IT Stat 186 
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(lUiieuiGut Uml such an aaitemeut niu-t "be executed betoie 
a HKlj5( oi i coiut of lecoid, <>nd boii the lypioval of ihc 
Sctiet Ui ol the Inteiioi and the Comini&6iouoi ot ludLiu AtCaub 
ludoist'fl npou It ” 

The section tuithei pioyidcs that, “all eonti ich> oi agiee 
uicnts mido in Molatiou ot this kcctiou bhall be null nud \oid 
" *” and cst ibhbhcs a special piotoduie foi suit to lecoiei 

monejs imiiiopeily iiaid out by oi on behalf ot an Indian tube 
uiidei a piohibited contiact 

Section hjl piovides loi dcpaitmeutal '•upeiiibion of paymentb 
mule "to any igent oi itloiuei” uudei such contiaet oi agiee- 
inent Scitioii 83 pioiidos toi the pioseeution ol peisoiib leeeiv 
lug inoiicv eonliaiy to the pioMsions ol sections 81 and SH, and 
pioMdes that uiv distiiet attoiuey who fails to piosecuto such 
a case mion ipplicalioii sh ill lie temoi c d fioni ofliee md th it 
iin pci son 111 the euiploj ol the tJmted Stiles who ‘hall isaisl 
111 llu 111 ikiiia of siuh i eoiiUact shill be ‘dismissed ticiui the 
soiMte of (he United States, iiid be toieiei disqnilihcd tioin 
UoldiiiK iiij oflice ot iiioflt Ol tiiist uiidei the siuio” 

Section 8t jiioMdes Itul no i‘'Sii,imi“Ul oi am loiitiaci cm 
bi Kid tiy section 8i shall he talid unless appioied In the Com 
missionoi ot Indian Allans and the Socictaiy ol the Intel loi 

A speeilif iiuidificition of the foicgoiiig slitntoiy pioMsions 
uas niidc b> tlir Act ot Juno JO, 1030,'" which applud only to 
conLiacIs mule and apiiioiod piioi to tint date .ind dt clued 
tlial IS to such eoiiti lets Ihi leqiiiiouieut oi the oiigitial statute 
that till coiiti ic( "h ivt a hM'd Ihuiled Lime to inn, which shall be 
disliiicll) st ited’ .iiid that the contiaet shill tl\ "the aiuounl oi 
iiitc pel ii'iituin ol the feo" should he coiisideied sitishcd hv 
alloineis' coiiliaets “lot the piosecntiou ol eliims agiiiist the 
Uiiitid Stales, wliieh pioMde that suili contiaits oi agieemcuts 
sliill lun toi a peiiud of tons thcieiu apetihed, aud is long 
tlieioiltei IS may be lequiipd to complete the business theiein 
pioiided lot, Ol woids of like imiioit, oi which piovlde Uial com 
peiis.itioii foi smiiees loiideied shall be on a quantum moiuit 
b.isis not to e\eced a siiecified peieent.ige •' * ” 

111 the case of MiUuiuty v Choctaw Natio}},^” the Oouit of 
Cliiiiiis dcclaied 

Section 2108, Reused Statutes, is a most stiingciU and 
piotectivo enactment The soctioii points out in piecise 
tuiiib the method ot eoiitiicting with Indian tubes 
' "■ If this method is not lollowcd, uiy pioieediiib 

loiitiaiy thoielo is absolutely void Any money paid upon 
eoiiti Ids not executed aecoidiiig to its teiins md ippioxed 
In the Seeietary of the Inleuoi and Comimssioiici ot 
Indian Aftans may ho leeoveied hack by the Indians 
(P 403 ) 

The scope ol the piohibitions imposed hv the statutes in qncs 
tion was gncii ciiefnl eoiisideiation in two impoitant .Siipicme 
Couit cases In the case of Oiecn V Menominee Tnlie"' it was 
held that this statute icndeied invalid a conlinct between an 
Indian tube iiid a licensed tiaclei wheieby the tube midcitook 
to eomiicnsate the tiadei foi his ‘■civlces in making lumbci equip 
nient available to indic idnal membeis ol the tube The fact that 
a lepieseiitatue of the Intenoi Depaitment paitlcapated in the 
making of the contiaet and was to pailicipate in its peifoimauee 
was held not ro lemovo the agieement fiom the piohtbitions of 
the statute 

In Puehlo of Santa Rosa v Fall”* the prohibitoiy blatute was 
held apphcahle to an alleged contiaet by which au attorney sought 
to pioseeule ceitam claims on behalf of an alleged Indian pueblo 
of Aii/ona 


“• 40 Stat 1084 2*5 TJ S C 81a 

“f 62 C as 468 (1028) cert den 276 U S 624 (1027) 
’«281U S 638 (1014) aff (C 47 C CTs 281 (1012) 

"•278 U S H6 (1827), leVg 12 P 2d 832 (App D C 1026) 
267785—41 20 


While the loiegoiiig cases le'aie bomc doubt as to the exact 
scopu ol the shilulu, il is it least cleai thit the statute applies 
mill to coiili lets with Indians ‘lelitice to then lands, oi to any 
el iiuis” and does not apiilj to imillei s not eoniptisod w ithin those 
two catcgoiiGs 

Home light IS thiowii upon the mlendcd scope of the statute by 
the Cttc'iisiie lejiuit nt tin Ilonse doumiitlee on Indiau Atfuis 
on ttie liands which thi si iluLo was lUsistied to ciicnmieut, and 
the (xpected coiiscqut lit es ol llio iL'gislation In gencial the 
legiDhiUoii was diicctcd igainst tho ‘godless lobbon ot Ihoso 
detenselesb people” hi attoiiicis ind claim ngeuls 
Theslalutoij lestuctious upon tubal conti lels ha\e been modi 
lied bj sections 10 md 17 of the A< 1 ol June 18, I'Jll Bv the 
loiuiei section each tube adopting a coiistilutioii undei this act 
lice mil entitled to cniploi leg.il counsel, the choice of counsel md 
tin liMiif, ol lees to he sulijeci to the .ippiovil of the Secietarv 
ol tho Iiileiioi Tlio clloct ot this pio\i=iou was thus stated in 
i lilt men mduiii of Ihc Sohciloi Joi the Intciioi Dtiiaitmeiil 

The Miiiiicsoti Chippewa Tube has oigani/ed and 
adopted a toiisUtulioii and liiliws pnisunnl to stclitm 1() 
ol tlic Indian Keoigaiiiaitiim Vet ot June 18 1914 (49 Btal 
'181) Tli<i( section cUclaies amcnigothoi thiUf s, tliat such 
iin oigmiacd liibu shall haii tin iiowci “to emplo} legal 
touiisol, tin choice ot couiismI and living ot tees to be sub- 
Kct to the appioial ol tlio Secictaii of the Intciioi ” 
Yoiii pioposed leKei laisc^ the question of whethoi the 
piousioii 111 section 16 inst quoted supcisedcs as to con 
lidcls to whuli section 81, Title 23, U H C, othciwise 
would be apphcahle, the spts ihc loiiuiiomcnts set loitli in 
s,ud section 8J fsoilioii 81 is conhiicd to a ceitaiii cl iss 
of coni 1 lets, that is coiiti iits lui sciiuos lelahiig to 
Indian lands, oi to iiiy claims gi owing out ol oi in letpi- 
entc to annuities, instalhuonts oi olhd monejs, chums, 
deiiuinds oi thing uiidei the law? oi tieaties with tho 
United Slates, oi oihciai acts of nuv ofBcial thcieof, oi in 
any wav connected with oi due iiom the Uiuted Stales 
Coutiacts not c-alhiig Joj the peifomiance of legal seivicea 
comiectod with uiv of the matteis oi things mentioned in 
section 81 obviondy aio coni lolled bv scHitioii 16 of the 
Bcoig luizatioij Aft and iiui lie enteied Into without 
logaid to the loauaeinents of section 81 
The Miimesota Chippewa contiaet provides foi the 
pcifoimancc of legal ?ei vices in i elation to claims of the 
tubes against the United Slates Qoveinment This is 
the soil of coiitiact to whicii section 81 applies and the 
ipquuemciils ol that stctiou should he obseived nnloBS 
they lie supi'iscdcd bv section 16 ol the Rooi gamzation 
Act To the extent of nil} conflict oi iiieousisteiicy, i1 is 
clcai tint section 16 IS contiolling and snpeisedes the 
piioi law Hequiiemeiils of the piioi law not diieetl} 
inconsistent oi conflicting may also be supeisedod as to 
tlie paiticulai kmd of contiaet to which section 16 applies 
if such was the intent of CongicBs A considention of 
the gcueial backgioimd and puiposo of tho Indian Be- 
oiganwatioii Act loaves no doubt that the piupose of the 
stalutoiy piovision in question w.i8 to mciense tho scope 
ot lesponsibility and discietion attordod the tube ni its 
dealings with attorneys Xarhci diafts of legislation 
contained piovlsions limiting tho tee? that might he 
chaiged Altei consideiablo discussion before tho Senate 
Committee (Healings befoie the Committee on Indian 
Alfaus, United Slates Senate, 7Sid Congiess, 2d session 
S 27156 and S 8646, pait 2, pages 244-247), It was decided 
that the Secietniy of tho Inleiioi should have the added 
powei to nppiove or veto the choice of counsel This 
discuksion would have been futile and the slntntoiy pio 
yibiou would have been meaningless if the intention had 


u' Invcstlsnlicm ot Indian Fianfl? H Eept No 08, 42na Cong, 84 
■Psa , Maicb S, 187S, ogpeclally pp 4-7 

48 Stat 984, 887-088, 26 U 8 O 476, 477 
in Memo Sol I D lanuaiy 23, 1017 Also soo 26 C O' R 141-1417, 
lelative to the incognitlon of altoinoys and nganta to lepie'ent cldlmanta 
of oiginized and unoipnnirea tiibos or inOlvidual claimants tiefori* the 
Indian Bnicau and the Department ot the Interior and 16 L-16 26, relatlva 
to attorney conti acte with Indian tubes 
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l)etn to make tUo'.o coutiaets subject to the pioMbions 
of s« tion SI, Title 25 o± the Code 

I im me lull d to the new that insofai is conli icts 
fill the cuiploAiueul of legal counsel aie coiicemed, Con 
gicss uitcuiled to empowei the oigaiii/ed tube to make 
biKh coutuuts, subjiK.) ouU to the liiiutitions imposed 
bv section lb of the Beuigam/ition Ait The mutter 
IS bv uo meins fiee tiom dilhiullj, howovei, and it mij 
1)0 that the loiuts -nheii called upon to cmisidei the 
(juesiion, will liolil th it the two statutes should be ticnted 
IS one and that the iiiniucments of hoUi in the ihaenoe 
of lonflut 01 nicoiisistenii must he ohseiicd In this 
situation it IS nipieiiiteil that attoiiiovs mai desiie foi 
thill own piiitc'clioii to line the coiitiail oiecuted in 
confoimitv wilh the loqiuiemcnts of both statutes Such 
ippeais ti) he Ihe position ot tlie ittoincvs seeking em- 
pitumcnl hi till' Minnesota Gluiipeva Tribe Such a 
position is not uineasonahli* and I lecommend thit no 
olijeition he laised to ippioial of this oi iny othei 
contiact &o executed 

Constitiit ions of Indian tubes idopleil puisimnt to the Act 
of June IS, geiieialU contiiu some such piovision as 

the following, in luie with the bt itutoiy roqniicment on the 
point 

ARiicrr V PowMB or Ttni CoiixiuMrr CotufinL 

SaxmoTT 3 EiiinnciaUd non a s — The connal of the Fort 
Belknap Community shall hue the following powers the 
e-veicise ol whiili shill be subject to populai leleiemlum 
ns piOMiIcil hcioattci 


(bl To einploi legal counsel foi the piotection and ad 
laucomont of the ughls of the community nnd its mem 
bois, the choice of counsel and h\mfi of iec'S to be subject 
to the ippioial of the Seciotaiy of the Inteiioi 
Aput fiom contincts uivolving a disposition of tubal propeifv, 
the coiitiaits made by chaiteied tubes aie subject to the limi 
tations iinposod by the coipontc chattel Typical of such limit 
iiig pioyisioufc mo the followint,, taken fiom the chuilei of the 
Coselo Indian Community of the Hound Valley ludion BeneiTa 
turn, Oalifoinift 

5 The Coielo Indian Commnniiy, subject to any xestue 
tiiins conhiintd in the Constitution and laws of Ihe United 
St ites, 01 in the Constitution and Bv laws of the Oovelo 
Indiin Conunuultj, shall have the foUowmg coipoiate 
powois ’ * 


(d) To boiiow money fiom the Indian Oieilit Fund 
in accoidauce with the teims oJ section 10 of the Act 
of June 18, 1914 (48 Stat 984), or fiom any othei 
goieinmcntal agency, oi tiom any memhei oi nsbocia 
tion of mcmbeis of the Coielo Indlnn Community, and 
to use such funds iliicctlv foi piodnctno Oommumtv 
enteipnscs, oi to loan money thus boiiowed to in- 
dnidnnl memheis oi associations of members of the 
Community Ptovided, That the .imount ot indebted 
ness to which the Coyelo Indian Community may sub 
joct itself, nside fiom lonns fiom the Indian Cicdit 
Fund, shall not exceed flO.OOO except yyith the expiess 
appioyal ot the Secietaiy of the Intenoi 

(e) To cngige in any husmess that will fuithci the 
economic wollbemg of the mcmbeis of the Corelo 
Indian Comnmidty oi to undeitake any acbyity of any 
nature whateyei, not inconsistent with law or with 
any piovisions of this Cbaitei 

(f ) To make and peifoim contincts and agieemonts 
of cveiy desciipbon, not incMnsistent yyith law oi with 
any proyisions of this Chartei, mtb any peison, 
paitneisiiip, association, oi coipoiation, witii any 


"•Constitution of the Port Belknip Indian Commnnlty, approved 
IJecemboi 18, IflSB 

"*Katiflea Novemhei 6, 188T Under tho terms of this chartei, the 
inonipanUed lithe handled an sales of Indian arts and ctafts work at 
the San Fianoisoo Pair in 108S 


mumcipnllty oi any county, oi with tho United States 
01 the State ot Califoimi, including ngieements yvith 
tlie State ot Califoima toi the lendiUou ot publii seiv- 
icts PumdLd, Tliat any conti ut inyohmg pijment 
of money by the coiixuntiun m excess of 112,000 in any 
one fiscal yeai othei than a oontnet toi the use of 
the iiyolying loan fund estiblishcd undei seition 10 
of the Alt ol June 18, 1014 (48 St it <J84), shall he 
subject to the approy il ot the Beiielaiy of the In 
loiioi 01 his duly authoiized lepicsentative 

(g) To pledge 01 assign chiltols oi liiluie Com 
mnmty income due oi to beiome due to the Community 
uiidci any notes, leases, oi othci i oiiti acts wlicthei or 
not such notes, leises, oi contiacls ate in existence at 
the time, oi fiom any souice Pinuded, That such 
agieemonts ot plidgc oi assmmncnt except to Ihe 
Fodeial Qoyeinmeut shall not extend moie than kn 
Tons tiom the dilo of execution and shnil not coyei 
moic thin one halt of the net Community Income in 
any oiieyeir And nioi id( d liitihtt That iny such 
igieemont shall he hnbyect to the .ipinnynl of the 
SeciGl iiy ot the luteiioi oi Uis duly authoii/cd leprt- 
scnlative 

(h) To cleiiosit coipoiate tuncls fioin whateyei 
sonico deiiyecl, in any nilionnl m si ito Iviuk to the 
extent that such funds aie msuiud by the Fedeinl 
Deijosit Insmame Coiiwiation, oi sumcd hv a wietv 
hoiicl, 01 othei secuuty, niipioyed by the Scoictaiy 
ot tho lulciioi , Ol to deposit such funds in the Postal 
flaymgs B.mk oi with a bonclcil disbnising olfleei of 
the United Stateb to (be ciedit of the Coy do Indian 
Community 

The supoiylsoiy pioyiMons of sections 6 (d), 5 (e), 6 (f), 
0 (g), nnd C (b), above set forth, aie subject to leimination 
midei section 6 of tbe coipoiate cbuitei, which reads 

6 Upon the leijnesl of the Coyelo Indian Commumty 
Council foi the leimmatiou of any supeivisoiy poweis 
lebeiyed to the Secietnry of Uie luteiioi undei Sections 
D (b) 3, 5 (c), 5 (d), 6 (f), 5 (g), 6 (h), and section 8 
of this Chartei, the Secretaiy of the Inieiiur, if he shall 
appioye&ncb lecjnest, shall tlieieupou scbmit Uio question 
of such teiminiitlon to tho Coy elo Indian Oomniunity for 
a lofeieudum yote The teimmalion shall be efteebye 
upon latilicnlion by a majority vote at an elechon in 
which at least 30 pei cent ol the adult memheis of the 
Covolo Indian Community lesiding on the leservahon shall 
vote If at any bme nftci ten years from the effeebve 
date of this Chiitei, such leciiiest shall be imide and the 
Secietaiy shall disapprove such lequest oi fail to approve 
01 disappiove it yvithm 90 days oftei its leceipt, the ques 
bon of the tcimination of any such supeivisoiy powei may 
then be submitted bv tho Secietaiy of the Iiiteuni oi by 
the Commumty Council to populai lefeiendum of tho 
adult memheis of the Coy elo Indian Community actually 
hying within the lesenahon and if the termination is 
anpioved by Iwo-thiids of the eligible loteis, it shall be 
effeclbe 

By section 17 of the act quoted, each bibe receiying a charter 
of lucoipoiahou might be empowoied theieby 

to pui chase, take by gift, oi bequest, oi othei wise, own, 
hold, mana^ operate, and dispose of piopeity of every 
desciipbon, leal and personal, * * * and such fur- 
ther powers as may be incidental to the conduct of corpo- 
rate business, not Inconsistent with law, but no authority 
Shan be granted to sell, moitgage, oi lease for a penod 
exceedmg ten years any of the laud included in the limits 
of the leseiyntion 

This piovision has been construed ns giantmg to tho incorpo 
rated Indian bibes very extensive poweis to contiact with re- 
spect to all matteis of bibal concern, including bibal pro]perty 
The extent to which this section legalized agiecmcnts with le- 
spect to tnbal property which weie foimerly prohibited is a 
matter which must be leserved for further discussion m con- 
neebon with our analysis of tnbal property rights “* 

“• Sec CSiapter 15, nc 22 
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SECTION 6 CAPACITY TO SUB 


Th.U liiflnn liibts ui,n u idii ceil an tiifnmst.iiicf-, siu* iiul 
1)1 siK'il (Icdi lioiii tbe nninbni ol such siuts mIulIi ai 
aiiih/L(l in tins chaiihi au<l otlici cb.iiiUis ot lias oik biiicc 
lioMtici, 110 ah lU ''Urh suiK ln\o bicn oxpio-sh authoiaeil 
bi gLiicnl 01 '■iicdil slalutps, the qncvUou oi iibotliLi in Itidiui 
tiiliL m T\ sue (11 be ' iii d in the ibsi net oi such t \iii(>s"s slituloi y 
mlboii/.itioii IS nioie chflituU to answer 

A STATUTES AUTHORIZING SUITS BY TRIBES 

fit itntf's nitbiii [✓ 1111 ' suits 1)1 Iiuh in tiilHs nil liide i«l iiui>- 
dietionil nts lutlioii/ing suits tgaiii t the Unitiid St ites, aid 
soinitiniLS ifeiinst olbti tubes, in tbo C’inilt oi CJiuns, (li) 
fetatiitis authou/mji suits ag iinst thud i)Uti(s to delcimme 
iliustionsof oiMK'isbiii, aid (fl st ilntos inihon lug suits against 
thud paitu s to di loi nuiii the me isnie of eomiieus itioii due fioin 
thud paitios loi iiiopoili 1 iken 

(«) Within tbe slope oi this ch iptei it is not possible to in 
elude inoie> thin i simple leliionce to stifiitis eoiiieiiinj; 3111 is 
dietiori upon (ho tVjiut ot (’luiiis to lieu (iibil ilinns”* cases 
inwhith Uiosoclams lUC i Ijiidieated^' and statutes coiiipi onus 
lug claims 

The langutur ot spmil jiiusdietiou il uls nius so fuiiela 
nii'iitallv tioni let to ut (bat it is imiHissiblc to list an ennnnon 
piintiples ippliiable to til Indian elaims uses aid not appli 
table to otliei cims Tbeio at' iiMtau miMms mUiiIi tie 
qutnlh loiui, 111 these < ise>s, sui b is tbo iiiaMin tb li at is an 
tlion/ing 'lilt on eluiiis ag laisi tin* (loMiimuiil an* to be 
naiiimlv ronsliuod,"" tb it siiili iits uiH indiii a ih bi (Uiistiiiul 
isginiitiiig n foiiiin 1 itliei (ban dilfiiiuiimg liilnliti, ind lint 
such acts nill not bo 1 oustnud, 111 tbe absemci ol eleai laiign igc 
to tlic (onlian is tmiiowiiuig i loiul to (oiisidoi the lustne 
01 iiijuslicp of i lau, lieah, 01 agieemont II may bo doubUd 
boyeiPi wbotUei these inivtms shou moie lhau ^oibal uni 
foimilics, aid the 1 ate (e>iliiuh ol little lulptii pu'diclint, the 
outcome of c ises Iiidi ni cl anis cists like olhi'i ludiin easts 
miohe tinostioiis with icsijtit to tiibil piopeity ngUts, tnbil 
piiwcis, (bo powcMs of (he Fedetal (Joieiiiinenl, end similai 
questions of substantae bin, elst'wheie eonsidi le d,’" aid uliuli 
hue a gicntei htMiing upon the ittivil deeisiout, in < bums t iscs 
than itiiv lull's viliieh might he deiacd tiom tousuleialious 
Imiilod piiiily to those cases 

(7)) Vniious St itiites pioiidi' foi suits In Tudiin tubes a<, iiiM 
thud patios to doteiiiiiiic land ou mi ship Peihaiis the most 
iiupoitant of these* statutes is tho Pnililo Iiincls Att,' whith 
IB etuse ussed elsewheie "■* 

(f) Tiihil capieitv to sue is implied in the iniions iight-of 
way statutes which poimit iijpc ils tioni admini“liatne decisions 
on the amount of dim.iges due loi tubal piopcilv taken 01 
damaged 

(d) Aa we have alicady noted, capacity to sue is wot con- 
feired by *\.ilicle III, section 2, of the Fedeial Constitution, 

iwRea Cbttptei 10, sec 1 

m Hi e Clmplei 10 si t a 

>“ Toinl EPbolntioii of Tunc 19 1902 12 'tint 714 7-l’> (Titos) , Act 

of BVbiuan 9 1921 H Sit it 920 tOnu"ss) Su Lonl Cittk Clfflum.— 
AttoineyB Pies 24 Op A Q 02 1 (1909) 

'*‘01iactav> and CliKUiaaw Suiiona i United Btalia, Tt 0 C3 b 40t 
(1082) 

Otoe and Viatoutia Indiani y United Blaiea 52 C Qb 424 (1017) 
See, puneulaily, (liaptoiB j and 19 

'“Act of Tune 7, 1924, 49 Stat OTb 097, 018 constinod In PtieMo 
Se Taos y Ouidotf m S' 2d 721 (C C A 10, 1031) , PaoSJo of Pu-wta 
y ASeirto, 50 P 2il 12 (C C A 10, 1921) 

'“See Cbanter 20 w 4 

vxof oAeiokee Nation t Bouthein Kaniaa By Go, 185 V S 641 
(1890) 


piiiiidiiii. foi '(dc'iil luiisdii lion i)\oi e iiiiti till 1 Sics ‘bi'twccu a 
still ' ' ' aid loit'ign s* lies ' Ihc le lined npiiaoii of 
t'hni Tn tut il ii hill esi ihljshtd the pioiioiilion, nhith has 
not suit I be eii qiit si unit d la am letlei il toiul that an Iiidi in 
tidii' IS 111)1 ,i toitigii stilt Mitliiii the niPauiiig ol this 
pita ision’ 

B STATUTES AUTHORIZING SUITS AGAINST TRIBES 
Jii I as tliLie lie i iiioiis si itiiti c ilhaving suits b\ Indian 
(idK's, so tlifie lit i uunibt'i ol statutes ahitb autlioiize suits 
I, ansi Iiiih in liibt") 

Wh" hue alitath uoltd and iitid not beio iitoiisidci, the 
laiiiius depitil iliiiu siiinies nhith luthoii/id suits against 
Iiidiai ti till's aid allta\td in tdett the t\itu(iim tit jiidyuent 
11)1011 lilt uibil liiiid ol Uit tube 111 the Lnited Stales Ticasiuy, 
'ubptt to tilt ippita il ot the Setitlai) ot the Iiiteiioi'" 
Coiigitss has limn time to time uilhoii/cd lauons otbei suits 
igaiiist Ti.diiii tubes ia ini a(i titutnia Thus, fui OAnniple, 
(ho Alt ol ill) 2'), touliis jia iBiUtt'on upon tbe Oiniit 

ol Clauis to ad]iidiiiit(‘ a suit b) dtsignatcd ti idiis against the 
ileiiouiuif i> liilR' aid membtis tbuieol, and itquiics tluit the 
Sceietaj ot (he liiteiloi 

shill theiiupoii 111 i isi ind) meiils lie igiinsl the s.iid 
MiiiDiuinu (Uhl ot liidi Ills is i tiilie, iliiect Ihupumcut 
lit sad iiuUmeiits mu ut na tuiids m the Tieasiav of 
the niiilid Ml ills to tin ntdii oi sad tidie, aid nhn, in 
list lutV'inLiits ho ua'iisl indi’iduil iiuiiilitis ot said 
Mt'iitnninei (uln til iiidi ins, 'h ill tla(iu.,h the disl nil sing 
olhteis in till'}! ol sad (juen Jin Aetiit), pn, iiom 
lUY aniiiiili iltu m wlinh mn iH'tumi diu sad Indian 
a' in indiMdnil tn is the lieiil ut i taniiU fiinu the 
Taiitoil Hiatts in (lom the h lu ut siith Indian is an 
iiiiln Kill il Ol I' the lit id ul i tanuh iii any disliibution of 
tubal tumls depo itud iii the Ticisuu of the Unitid 
Stiles, (he aiuuiints ol 'uih jnilgineuts tii the ilaimantB 
in whust' laioi stiih judgments baie liceu loudetod 


C JURISTIC CAPACITY IN THE ABSENCE OP SPECIFIC 
STATUTES 

Uioic itmiiiis the ipiesliou ul nhilhti lUit ni ly he biought 
la 01 igaiist ail Iiidiai tube vtbtie Coiigitis is silent 
The IciKii poitiou ot this cpiostioii is i isici to answoi than 
Ibo loimei IVe hut' nultd that in Iiidiui lube is a mumci 
p lilt) ' ' As such It w mild appi ai tu be c\i mpt li om buit untosB 
It Ills consented tluittu oi been subiected tbeioto by a snpeiioi 
I’onei 

The gtneial altitude of Gongies and the com is lowaids suits 
igiinst liidi 111 tubes is claiihtd in in oiiiulou of Caldwell, if, 
in Till bo \ Choitau Tnbi of fiirtiuns,’ " wlieie it was held that 
a suit against <m IntUai tube timid not be maiiilained ui the 
ihsente of clisii congiessioiial anthoii^itiou 
Tho ciniit detimod 

Il mn be conceded that it w'luild be competent foi 
eoiigio'-s to aulbou/e smt to be bioiighl agiinst the 
ChotUw Nation upon luv and all the causes of ution 

1 Uhijokii Nation t Oeoigia a Ptl 1 (1811) Sit sot 9 aupio. 
"Stt sets 1 uiQ 3 lapia Suits loi aepii>tTatioiis wue "foiovii 
build' unlpsB liioiNht ivUbm ) juus ol tin cniuliiitnt o( tho IniUiin 
DopiccUticin Vet ot Much 9 1S9i hmltd htata and Kiovia Indians > 
ITflI/ulC', 199 U h IbO (191)4) 

" 19 htnl 141 

'"‘Sic 2 The inme ict anthoitci' ■nuts, in the Couit ot Clnijns 
lamiut the Clioctnw Nation (stt 9 19 Sfit 419) 11,01111111 Uic (Irtiik 
Nation (set 20 99 tilt 497), anil igambt the Mississippi ChoifatB 
( ic 37, 93 Slat 467) 

"See see 9, supia 

i »(.0 Fid 372 (C C A 8 , 1895 ) 
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jii .my com I it might (Icsigiiato Act'- of toiigiesi. have 
been passed, siieuillv toiileiinig on the coiiits tliitciu 
milled juiisilictiou Old ill coutioitisies iiising bctwpui 
the lailioad coiuiiiiins .mttioiizoil to (onsliuct then 
loads tluouth Uie ludiiu Tomtoii ind the Choctaw Na 
tion ind the othoi intioiis and lubes of lud ins oiMiiiii! 
hinds 111 tlir tfiiitoii thioiigli whifli the nilioads might 
be coustinctid Othei ids haie been i)is..(d authou/ 
iiig suits to ho bi ought bj oi aginist these Indiiii N<ilions 
in the Indiin Teiiitoiv to settle coniiovtisies between 
them md the United Slates and betiiicn thcniseUts 

Among snih acts me the following “An act toi the 
nsccit iinmeiit of imnniil dm ihc Choctiw Nation” 21 
Stat not Aft of July 4, 1SS4 (2^ Stat 74), giinling 
the tight (it \i n lluough the Indi in Teiiiloii to the 
Southern Kinsis Rnlw ii Comp.iuv An net gi mliin, 
light ol wiv lluough Indian Teiiitoiy to Kiiis.is A 
Vi kins IS Vallei R.iilw iv Coinpanv, 2t Rial 74 4n 
,i( I gi lilting the light of w ly to the Denison A Wichxt.1 
Vallei Railwai Coinpani lluough the Indian Teiiiloiv 
Id 117 kn act gianting the light ot way Ihiongh ih* 
Indi in Teintoiv to the Kansas City, Ft Scott & Giilt 
Bulway Coimuiiiy Id 124 An act gi iiilmg the iigh* 
of w i\ thiough Inrhan Teuitoiy to Ft "Woitli & Dcniei 
Citj Riilw.u Company Til 419 An act gi uiling the 
light of w IV tluimgh Indnn Teiiitoiv to the (’lui igo 
Kans,i6, & Nehi isk.i R iiliv ii Cnmpani Id 440 An let 
giduting light of wu thiough the Indi.ui Temtoiy to 
the Choc t lit Cnil A Hilly n Coinpanv 25MI.it 19 An 
act giantiiig light of w ly to the Ft Smith & Ml Paso 
Eiilwtn Comp.uiv thiough the Indnn T'liUoii Id 
102 An lit 8i.inting tlic light of wav to Kaiis.is Cili 
A Pacilic Bailwai Cominnv thiough the Inchni Teiii 
tiny Id 140 An ,ict ginnlmg the light ot y iv to Puis, 
Choctaw A Little Roik Riilw.iy Comp my through Ihe 
Indnn Teniton Id 205 An id gianting nghi ol wav 
to Ft Smith, Pius A Dudauolle Baily.iy Compinv 
thiough Iiidnin Teiutoiy Id 745 An act to .mthcnize 
the Kanstb A AiLinvis Villey Railway Company to 
coBStiuct nil .idditional i iilio.id thiough the Indnn Tout 
toiy iti Slat 78S 

The constihitional compete nn of eongiess to pass such 
.ids h.is novel been questioned, but no couit hai, ciei pie 
sumed to t.ike luiisdiction of .i cause ngamst nnv of the 
fl5 e civih/ed Nations in the Indian Temtoiy in the ibsence 
of an act of congiess e^piossh confeiiing the lunsdic lion 
m the ibUtiLulai caw (Pp 373-874 ) 

* • * Being a domestic and dependent state, the United 
States may anthoiive amt to be bi ought against it But, 
foi obvious reasons, this powei has been Ep<iiing1y etci 
cised It has been the settled policy ot the United States 
not to uilhoiiae snch suits c\cept in a few cases, whexe ihe 
subject matlei of the continveisy was paiticnUily speci 
fled, and was of such a natnie that the pubhc Intel esis, as 
well ae the intciests of the Nation, seemed to icqniie the 
eveicise of the jniisdictinn It hss been the policy ot ihe 
Umted States to place and mainlain the Choctaw Nation 
ami the othei ciMhzed Indian Nations in the Indian Teiii 
toil , so far as i elates to suits against them, on the plane 
of mdependent states A st ite, without its consent, caunol 
be sued by on mdividnol "It is a well established princi 
IJle of junsiJindence in all cmlivcd nations that the sov 
eieigii cannot be &ucd in ita own comta or any otbei 
without its consent and peimission hut it may, if it thiuks 
pioper, "waiye this pmilege, and peimit itself to be made 
a defendant In a suit by mdnidinls oi by anolhei slate" 
Beers v Arkansas, 20 How 627 The United St.ites has 
waived its piivilegp in this icgaid, and allowed suits to 
be biougbt against it in a few specified cases Some of 
the states of tlie Union have at limes claimed no immunity 
fiom suits, but cxpeiienee soou demonstiated tins to be an 
unwise and extiemely iniuiicras policy, and most, if not all 
of the states aftei a biief eypeiience, abandoned it, and 
leftised to submit themselves to the eoeicive piocess at 
judicial tnbimals IVhen the Supieme Couit of the United 
Slates In Ohiskolrn v ChoiQta 2 Dali 410, decided that 
nndei the constitntion that comt had oiigtnal imisdietion 
of a suit by a citiaen of one state against anothei state, 
the eleventh amendment to the constitution was stialght- 
wny adopted, taking away this Jurisdiction Sin(« the 
adoption of this amendment, the contiaet of a state “is 


substanti illy without sine lion, except that which aiises 
out of the hcmoi and good faith of the stite itself, and 
these aic not subject to coeiciou” In it A'/ns, 124 U S 
443, 705, 8 Sup Ct 104 One cl.iiiniiig to be cieditor of a 
sf ite IS icnulted to the justice ot its logislntuie It h.is 
been the settled policy ot congiess not to sanction suits 
gtueinlly vg.iinst these Indian Nations, oi subject them 
to suits upon fontidcls oi olhci causes ot action at the 
lust nice ot piiiate imities In lespcct to then liability to 
lie sued by indiy idu ils, except in the ten cases y e hay o 
iiicniioned, they hi\e been placed by the Umted Stales, 
snhst iiilially, on the plane occupied by the st.itos undci 
the olcycnth amendment to the constitution The civili/ert 
N.itir ns in the Indian Temtoiy aie piob.ibly beltci 
guaided against oppiession Horn this somce Unu the 
sf.ifos f liemstlf es, foi the slates may consent to be sued, 
blit the United St ites h.is ueyci giien its pci mission that 
Ihosc Indian N itions might be sued gc'iiei.illy, even with 
then consent As iich is the Choctaw Nation is said lo bt 
in liiids and money it would soon be impoyeiished it it 
wib snbjict to the imisilicticn of the couits, and loqmied 
to lesimud to alt the deininds which pm ite paities chose 
to piefei .ig,inist it Tlio intention of fongie,* lo eonfei 
such a jmisdiction upon any couit would hue to he 
expiesscd in pi un iiid unambiguous teims (Pp 375-370) 
Theie is it least hinc,u.ige suppoiting the rule that a tube 
( iiinot be sued without its consent, in the Bupicmc Couit opiuioii 
in Till iiei V Umted Blalcs And in the case ot Drilled Stall s v 
r S Fidehty £ Oiiar Oo the Ciicuit Couit of Appc.ils foi the 
Tenlh Oiicuit declaied, citing the two cisos aboyo noted 

• • * the Indnn Uibe., like the United St ilos, ,iie 
soveiei ns immune fiom mil suit evoopt yyhcii evpiessly 
.luthoiwed (P 810 ) 

In lino with the polwy set foilh m the Tluho case, it h.is been 
bold that wheie the tube ilself is not subject to suit, tub il otiici is 
r iiniot be sued on tlie basis of tubal obhgations 
Although a tube, as a mnmcipality, is not subjed to suit with 
out its consent, it may be aigued tint .i tube h.is Icg.il capacilv 
lo c onsent to sneh a suit Tho powei to consent to such suit must 
be legaided as cognate with the powei to bung suit 
Some suppoit for the view that an Indian tube is capiblo of 
appeiung in litigation as a plaintiff oi voluntniy defendant is 
found in the statement of the Supieme Comt lu Uiuted Staii s v 
Candelai la “ 

It was settled in Lane v Pueblo of Santa Rosa, 210 U S 
110, (hat under teiiitou.il laws cn.ietf'd with cniigiession.il 
sanction e.ich pueblo in New Momco — nuaniiig the Indi.iiis 
compiising the community — ^became a jniistir pci son .incl 
enabled to sue and defend lu lespcct of its lands (Pp 
442-^) 

Tins statement, standing by itself, could be given a luniled 
scope on the giound that the Pueblos are statutory coipoiatioiis 
The laet lemaius, howev^ei, that the Snpiemo Oonit bas enlei- 
Inined snits m which Indian tubes weie pnities litigant, without 
anji' question of legal eapacitj bemg laiscd An outstanding case 
in paiai is the case of Oheiokoe Nation y Hitchcock Tins was 
a suit biought by an Indian tube against the Secietaiy of the 
Inteiioi Although judgment was lendeicd foi the defend, ml, no 
qneshon was laiscd, appniently, as to the capacity ol the pi iiieip il 
plainbff (individual members weio jomecl as paitlos plauiliff) to 
bung (he suit 

The decision of the Supieme Comt m the Ooionado c.ise,’" hold 
mg luhoi uniona suable m view of the legislative lecogiiilion 


“•248 U 8 SB4 (IBIO) 

>"300 F 2(1804 (C C A 10 lOSS) 

>“ V mr^hv. 180 Fed d04 (C C A 8, 1808) (sml by nlloincy 

on tilbal nttoiney's contract) 

»«27in B 482 (1020) 
i"187U 8 294 (1902) 

>“Pttrta<rafin« yroflnao/Aaieniw v aoronodo Oool Oo , 259 TJ 8 844 
(1022) And of F b Cohen Tranacen dental Nonsense and the Pnno 
Uonal Aupronch, 86 Col L Rev 800, 818 (1086) 
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tivc'ii (Iiom IS subjuttt of lights and dutifs, and the extent to 
\\Lich such lights .md duties have been lecognized in Indian 
tiihis,’" suggests that the couils m.n hold tint e^eu a tube no' 
expiossh (luiteied as a coipoiatioii ma^ biiug and diteiid 
suits'” Thoio die, howetei, some dicta contia,^'* and in tin 
absence of inv cleai holding, judgment must be icseiied 


“'beesiLt 4 9upta 

I'sThc light to sui the Dnitrd Blites of couisi piescnts an indcpciiaciii 
guegtlon 


The leason the Inanns could not hilng the suits snagislcd lli 
In the giuuil Immunity of (he State and the United St ites tiim 
suit m lb( aliscucc ul consent (Oiiitrd ktates v Uinneaota, 270 
U fa 1S1, l')5 (1026) ) 

'““Inifoi^ci V United Slatri anti Tiima Indiana 27 P Cla 278 (1802) 
foi instance the Couit ol Claims, holding that the Indim DepiPdiliun 
Act ot M iich J, 1801, 2b Stst 861 in allotving snits to be binnght at, iinsl 
tubes and execution to he made against tiibnl funds, did not leqniie 
nonce to the tubal defendants detlaied (a) that 


eithei to Indian nitions, tiibca, oi Indians Whenevei thij liiiM 


Wit It c lit be* said w that eten it i tube luckh Icgil capaeitj to 
.imieai in couils of pioiic'i jutisdielioii igainbt thud parties, the 
ohiiits ot such a suit can ficqucntlj be attained by a lepie 
seiilatitc suit biought bs individual membeis of the tube"" 


asBOit(<d 1 legal cipieila 
cuiileiiiiin upon them Lhi 


Liiiiiiu oiuLLs bpc eiuiiy 


mid (b) that the statute expirssly required the scivice ol notice upon 
(lie Attorney Genual, who svas cumpotiut to pioteet the infeiesU, ol the 
Iiidiiu tube 

Tin flisl lit these aisunients is eleaily unsound is legiiids individuil 
fiidi ins (sot Chiptci 8, see 6), and its soundness is applied to a tubal 
plaiiidff Ol a tube defending a suit to nhich it liis eonsenlod nmv bn 
siiioiisly iintsfioned 

'■"ioiic llolft nittheock 187 U S 658 (WOS) , Oboflfe v Tiapp 224 
D 8 006 (1*112) Weatcinahnoltcav Undid Slalta 27 C Us 1(1801) 
I'f I'liiuiiifj r UcCmtaiii, 216 D 8 60 (iOOO) (suit in equity by nud on 
lielilll Ilf some 13000 peisons ‘ill peisons iit CHiocliw oi Chickisiw 
Inch in lilcind iiid descent and niimhcis ot i designated class of peisons 
liii nhose evelusive use and heneht t special gi int uas made’) 


SECTION 7 TRIBAL HUNTING AND FISHING RIGHTS 


Bights of hunting and fishing guaianteod to Indian tilbes by 
tieatv" Ol statute" aie in some icspocts tie'ated as pxopeily 
lights, and aio so dealt with m a following chapter’" 


luTieatj of J muarj 9 1780 with the Wiandola and others 7 faint 
28, Treily ot August 8 17*16, with the Wyaiidots and othiis 7 Slat 19, 
Tienli oi Octnbei 2 1708 with the Choiokces 7 Slat 82, Tieitj of 
August U IfOl with the Kisl iskins 7 fatal 78 Treaty ef November 
3 1804 with the faaoa and Fi las, 7 fat 1 1 84 Tioalv of Ju'y 4 1806 with 
the Wyanrtots and otlieis, 7 Si it 87, Tie ity of Diceniher 30 1805 w Ih 
the PiiiiKishnws 7 Slat 100 Tionty of Tinutiy 7 1808 with the 
ChfioKces, 7 St it 101 , Tuaty of Niiiembei 17 1807 with the Ollownts 
and otheis 7 Slat 106 Tieuts of Noaemhei 10 1808 with the 0 age 
Nadons 7 Stat 107 Trealy of Novemhei 26 1808 with the Chippewis 
and otheis 7 Stat 112 Tuaty of Seplemb'*! dO 1809 with the Dela 
wiios and others, 7 fatal 111, Tientt ol D eonibei 9 180*1 w th the 
Eiekaiioos 7 Stit 117 Tieaty ot August 2t, 1810 with the Otiawas 
PI piwis and Pottowotomees, 7 fatit 146 Tiealv ol Septemhei 20 

1817 Mllh the Wvindola and otheis 7 St it 160, Treotv ol Angust 24 

1818 wKh the Ouapans 7 Slal 170, Tieatv ot September 24 181*1 
with the Chlppewas, 7 Stat 203 Treaty ot June 10 1820, with the 
Chppewnya 7 Stat 206, Tioatv ot Augnat 29 1821 with the Otiawas 
Chlppiwis and Pottuwalomles 7 Sint 218 Tienty of August 4 ls24 
with the Sock mil Fov tubes 7 Stat 229 Tieaty ol Notemhei 16 1924 
with the Oiiip ws 7 Slat 282 TieaU of August 19 1826 with Sous 
Chlppewas and otheri, 7 Stat 272 Treaty of August 6 182b, with the 
Ch’ppewis 7 Slat 290 Tieaty ol Oiiobei 10 1920 vlth the Pota 
watimles 7 Slat 298 Tieaty of Octobir 28 1820 with the Mamies 
7 Slat 300, Treaty of Inly 29 1829, with the Chippowas and otheis 
7 Stat 320 Treaty ol Fibrnaiy 8 1881 with the Menonionees 7 
fatat 442 , Tuaty of September 11 1882 with tbe Winncbagoes, 7 Slat 
870, Treaty el September 21 1842 with the Sacs and Foxes 7 Slat 
374, Ticniy ot October 20 lS82 with the Potawatamles, 7 Stat 378 
Tieily of Septemhei 20, 1888, With the Chippewa Ottowa and Pota 
watamle Nation, 7 Slat 431, Tieaty of October 9 1833, with the 
Pawnees 7 Stat 448 , Ti eatv of August 24 18 '6 w th the Comanebea 
and Witchetnws 7 fatat 471 , Treaty of M reh 29 1886 with the Ottnwi' 
ind Cbippewns, 7 Stat 401 Tieaty of Septemhei 28 1886 With the 
Sacs and Foxes, 7 Stat 617 , Treaty of lulv 29 1837 with the C'llppewaa 
7 Stat 580, Tieaty of Novemhei 1, 1887 with the 'Wlnnebagos 7 B‘at 
844 , Ticaly ol October 1, 1842 with the Chippewas 7 Stat 691 Trealt 
of September 18 1797 with the Senekas 7 Stat 001 Tieaty of Octobe 
19 1840, with the 'Winnehagos, 9 Stot 878, Tiealy of Srptembei 30 
1864 with the Oliippewas 10 Stit 1109 Tieaty of July 81, 1866 w th 
Ottowns and Chlppewas, 11 Stat 621 , Treaty ot August 2, 1856 with the 
Chippewas 11 fatat 681 , Tieaty of June 11 1866 with Nes Perces 12 
Stat 967, Treaty of October 7, 1808, with the TVicquaches, 13 faUt 
878 , Treaty of Octobei 21 1^67 with the Kiowas and Comanches 16 
Stat 681 , Tieaty of October 28 1807, with the Cheyennes and Arapuhoes 
16 Stat 608 , Treaty of Apill 20 at aag 1808, with Sioux 16 B.at 036 
Tieaty of May 7, 1808, with the Grows 16 Slat 649, Treaty of June 
1, 1808, with the Navolos 16 Stat 667 , Treaty of July 8 1868, with 
Shoshonea and Bannock tilbes, 16 Slat 673 , Treaty of Octobei 14, 1864 
with the Tahooaklna, 16 Stat 707 The Treaty of February 7, 1911, 


These lights, howetei, ditfoi in si»icial iespc?cts fiom oidl- 
iiaii iiioiioih iighlk, and theietoic* dcscive biief moiiliou lu a 
(lisciissiou o£ the gcueinl legal btntufa of Indiiii tubes 
Indian hunting and fishing lights aie, in geueiil, of two 
soifs (hose peiiaimiig to Indian lesei ration lands and tliose 
pci laming to uoniescivalion (goneialh coded) land? 

The extent ol Indian lights with lespcct to reseivation lands 
is noted in an opinion of the Acting Solicitoi foi the Inteiioi 
Dep'iilmoiil, upbolilmg the i xclnsit o light of the Red Lake Chlp- 
pew'a liibc to tibh in tlie watcis of Bed Lake, and dedaiing 
An etammntiou of the vniious tieatie? between the 
United Htitcs and the Chippewa Indian? discloses that 
while the light m the Indians to hunt mid hsh on ceded 
Unds w 16 icscn ed in some of the e uliei tieaties (see Ai ti- 
tle 5, Tip ity of July 20, 1837, 7 Stnl B30 , Aiticle 2, Tieaty 
ol OetohPi 4, lfal2, 7 Btnt 591 , ind Aitielo 11, Tieaty of 
faepfembci 30, IfaW, 10 Stnt 1100), no lesenation ot the 
light to hunt and fish was made with ie?pept lo the nn- 
ceded lands ol the Bed Like Beseiyation But such a 
lostiv ition was not nocess.ii y to pieseue the light on the 
laiulb lesoivod oi iel<iined m Indian owuei'ship The 
light to hunt md fish was pait of the Uigei rights po6 
spsswl by the Indians lu the land? ubPd and occupied by 
them Much light, whicdi wa? ‘not much leb? necessaiy to 
the exibtente of the Indians than the atmosphere thoy 
bic ithed” leuiiincd in them unless giantcel away 
VmUA Statoi V Wuiana, 108 U S 371 Speaking of a 


II tween the United Stdtea and the United Eingplom 37 Slat 1638 and 
ho Tieatx at July 7, 1011 betwec>n the United Btatea and Qieat Britain, 
fapan end Rusaia 37 Stat 1613, nstiletlng pilaglc sealing in coitain 
irnteix aiiecidially exempt lioni tueb restiletiona the natives dwoBlng on 
hi> constH of those watere 

* Act of April 39 1874, 18 fatal 80 (Ule) Act of May 9 1924 43 
Stit 117 (panting to Foil Hall IndlauB leseivatlon of on ca<ienient, In 
I ind? Bold to United fatales to use said lands for paring hunting, fishing, 
ind galbenng of wooel “thp some way os obtained prloi to this eniot 
iient, Insofii as mich usra shall not intcrfeie with the nv' of said 
andx foi leoaiyoir pnrpoaos’ ) The Act of Juno “0 1804 13 Stat 824, 
lulhoiind tbe Pieaident of the United Slates to negotiates with tbe 
'ontcdeiitcd Indian Tribes of Middle Oiegon 


eighteenth, eighteen bundled and fifty nine, t, 

peimitled to flab, hunt gathei root? and builos and pastuie 
stock, va common with eitlren? of the United State?, upon the 
land? and tenitonea of the United Btatea outside Iheii reseiva- 


and appiopiiated the aum of five 'bonaand doUais to dofiay tbe ax- 
penac? of the treaty and pay the Indians foi their rellnguJahment of 
?uah lights 

™ Bee Chaptei 16, especially sec 21 

>» Op Actlni Sol I D , U 28107, June 80, 1086 
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THE LEGAL. F-TATUS UE INDIAN TRIBES 


sinnlni siluition llu Suinni'io Conit «i1 AVi-i ohmh in 
Slaie V Jtihnsm, 24') N \V 2S"), 2''S s.tul 

‘While till lie.ih iiit-eiid iiiio ilitl not ^iwihi iHi 
i( -.HIM' 1(1 Ihe Tiidi ins siith Innitnii, and flsliini, m,llt^ 
IS H>c\ h.id lluii'loldio (iijoied \ie think it ii isoii 
dill iiiiH us tint tliiK 11 IS no incissiii t«i sii (ill 
c.illv iiK nlioiiini, sn( h lmnhni> iiid hsliiiig nUits nitli 
U'sijt-d 1(1 tlu lands ii'sdiid to (hem At (he (inn 
the tic ill (il IS'it M IS entiKil into Ihini i\ i not > 
sli ulon oi luiiK (lini( 111 iiiion tin linntnii, iitlits ol the 
Iiidi ms’ (111 tin 1 iiids let lined hi tliim The tieili 
Was no! a gi iiit ot imhts to tin Iiidiins, but .i gi lut 
iij 1 mills ijom rhiin— a n miaiion ot iliosi mil 
l!iaiiti>d I iiitiil Ifihilty, 1 Il'/HoHi 1% U B 171,25 
S ft l)(i2 h(i4, WL Ed IDS') Wf untci tun no doubt 
tint the iKtbts ot the Iiuli.ins to hunt and fish uiion 
tluii uM 11 1 inds (dill imn d ’ 

Tbo foiiit tnithei lecotumd thil as to nnpiltiilt'd 
lands iiisido the ius( ii.ition, (be tisli and gimo Ians of 
th( St lie ol AViscoiisin 11(11 without ioiu ind eftocl 
liy ti iditiun and li ibit th( Iiidi.ins as a i ue uc Iranteis 
and lishwuien du]iindiiih lugtly niion these inii suits tin 
then Indiliood Thiii ancient ind lunntmoiial light to 
tollou tluse iimsiuts on the 1 iiids ind in (lit iiiliis 
of then lesen itioiib Is nmioi silly uiognized Tlie In 
diansof the Hcd Like Itescn.itiou hijk iitoliin issiitid 
and OYLKiscd an oacliisui light ot fisluiig in tin i\ itcis ot 
Tlpiiei mill Liniei lli'd Likis tiom the h(>, iiiniii, iih 
jeet onli to FtKlcicil contiol and legul.dion The iighf of 
the Indnns so to do has not heietofoio boon disputed by 
the St.ite of ilinnesota but has been iccognized iiid 
acipiiesccd in ' Ciuntn'-l uifc"- sonuuhit similii 

to Iho-o, conph'd with the luU of libcial constiuclion uni 
loinily m\ oked ni detoiinming the lights of Indians ueio 
citetl liv the Supieme tJoml of thc' TTnilcd States in sup 
poit ot its eoiicliision that the MelLikabtla Indians hid 
an e\ausiv( light to lish m the waleis idj icenl to Amu tie 
Islands in Alaski nolmthsl iiidmg the lict tbit the \ct 
of Congioss setting islde the Tslmds is i ii'suvation foi 
ihe Indians made no mciihoii ot tbo sniionuding nateis 
(II tlie (isliing lights ot the Inilnns tlioieiu 17 « In 
Panfle FntTidKs V V n if pd f!t(i ft 24fi V S fifl * • ' 
In ViiitPd fitahi v Utmijuin (27 Fedeial Cves Case 
No IfllH), the <0111 1 gave con* i deration to the lights ot 
the Indians ot the I’yiiiiiid Lake Indian Ri'seiiation in 
Nevada to fish iii the n ileis of 1 1 iko iii'ide the bound 
<uies of then leseiiahon and held 

“The pie ident has sei ipnit the itseiialioii foi 
the use ot thc I'lli Ufis intl otJiei Indians lesidnv; 
IlipKHin H( Inis doiK Ibis hi nifhonts oi I iw We 
know that iho hike wis included m the leseivalion, 

I hat il iiiight he i iishiug giound Cm the Iiuliins 'flic 
lines of the leseiintioii bate been diawn mound it 
foi tlie piuposp ot eaeludiiig white people liom tisfe 
mg llieie eveept by pioiiei authniity It is plim thal 
nothing ot value to the Indmns will be hit m 
then lesfii it ion if all the whites who choose ina\ 

1 osoi ( theie to hsli In luv jiidgiuciil, (hose who thin 
eiK loach on the leseiiatmii nifl flsiimg gionml no 
late the nicloi setting It npait foi the use of the 
Indians, and consequent do so contian to Ian ” 

In ,in opinion dated Mivl4 1528 (5124158), the Rolm 
loi tni (his Depiitnient inlod that the State of Washing- 
ton was wnlhout right to legulate or control the use of 
boats on nmgablc bodies ot watoi within th» Qninaielt 
R(«.eii,ition in tbit .Stole Tlie SoJicitm ,aifl, and Ins 
lemniks apply with equal foiee heie 

"Uaiufestli unless tlu Inch ins of the Qiiin.inll 
Resell ation mo piotectrd m the evehisne use ind 
ocnipaniy of then lesenation including the witei 
theiein, naiignble oi nonnavigable, then then lights 
may become subject to seilcnis inteifeience, if not 
jeopardy, by ontsideis If we admit the light ot (Ue 
State to inviicle Ihe leseivation foi the puipose of 
legiilatino oi conti oiling the use ol boats on the Qiuot 
01 any otliei body of niiigable w itei Iheiein It 


would lie 1 iiilniiKiunl to iccogni/mg the light of the 
Mill to Kgulatc otliei actnilicc theie, including 
lisliiiu. This wc eamiot altciid to do ” 

Alinnisola w is Klinillcd info the Union in 1858 The 
Tndiiii title, as siihsc tpicntli iccofeni/cd bv tieitv and 
Vet ot Coiigiis llicu extended to .ill of tbc lands sui 
louiidnig irpiKu and Lowoi lied Lakes The Indian title 
was tJi.il ol otcnpincy only, the nltinnte tee being in the 
United Blahs, but the light of occup.uicy extended to 
nid included the iieht to hsh ui thc wileis of the Lakes 
hinh tl l^liili 1 \ iiittii\ siiinii The e I iglits iiisof 11 as 
(he diminished K'seivatiou is ooiiccined baie ueier been 
siiiicndeiid oi itliniimsliod by the Indians noi have they 
belli 1 ikea aw ly by my Vet ot Ooiigiess of which I am 
iw lie 111 these ciicuiii'.t iiiccs, it is not unicnsonablc to 
hold tbit (hi St lie upon its admission into the Union 
took title to Ihe snbuingcd hinds snbjiel to the occupancy 
lights of (he Tiid'uis m iiitno ol which tbo Indians pob 
scs . in c'xclnsiio light ol fishing in the waleis of Iho 
Likes litedta V [\cninl)ii, \upHi VniUd l<tiifr^ v 
Thoiiuf, sH/ii n If tins he the com ( 1 1 lew, .lud I think it 

is the exoicisc hv the Tndi ins of the i ighi of hshing is sub 
Kcl to li'odeiil iiid iinl St.ilo logiilalioii ind contiol 
Pulled h'ltil'i \ Kni/inna US U 8 HT) , In ip Blnaiiiid, 
100 red I5‘) /'/(Ml l/ii/iit, UI Ked 241 hi it f iniolii 
120 Fed 21(i, Pnilril Ktiilt\ \ ITnmilliiii 213 Fed 085, 
filnlt 1 Ca III phi 11 ’5-5 5£mii T54, M N W lU 
III c\prcs<ing the foiegoiiig new I ini mindtiil of the 
s( iteineiit of (he Biipieme Couit in T iiiti il HtniPi v Wolf 
Biiiil supi a, tli.it wink the IndLins of the Red Lake Bes 
eii ilioii weip to hue access to tUo n.ingible watois 
Ibeidii ind woie to be eiitith'd to use Uiem In aceustomod 
mis “ipp e w(u loimiioii lights iiiiKbsilcd to ill, 
vliollici Inihiii 01 while” Rnl when this stilemont is 
lead as it should be in the light of the decisions cited in 
its aippml it becomes nppiieiit th it (be court had m 
mind lights of naiig.itun ot a pnlilie mtnie and not pil 
vale lights of owneiship such as the Iiidiin light of fish 
mg Thc littei light w is not invohod anil wis neithei 
consideied noi discussed 

Amndiiigly, since the Tndi.ms’ exclirive lights to fish 
in (he w iloiM of Lowci Rod Lnkc and that pait of Tipper 
Rod Lile inside the riuli.in lesw ration Is snppoited by 
all of the cl(ci(l('cl rises I oik lung on the snlpect it is 
my opinion that eontmued adimnisti itive locognition of 
such iiglils is exclusive iii the Indians is fully pistilied 
SiKh lights of bunting and hsliiiip is the Tndi m lubes m.iv 
einoy lu snbiect m llie iiist iti-tnne to luliiil ugnliiion 
Tims It Ins belli held (hit Cimgii'ss inn lesliiit (nbil iiabls hi 
confeiniig on a side powi'is inconsistent wilb sndi ughls 
tliiouf'h an en ibling ict” 

Likewi'>e, the United Htales in.iv limit Indini Innitnig and 
fishing lights by inleinntional ticati ' “ The ex I c nt and eoiisl itu 
tional limits of such legnliton powoM of .Stite and Feclci.il 
Goieiiinieiils ue qnislions mine fully consKleierl In othci 
(hiptPis ot tins loluiiiP^’" Within the limits suggested tilbil 
lights of huiiling mil fldiing liaie Kuiied pirliciil iKogiiitinn 
'udpiot«c1i(m aeaiiist stale ind pin lie iiiteileunie’'" and eirii 
iganiM inteifinence by tedeial ulunnisti .line officials™ 


TTi/Kf Tr haci Hmse ll.l p S .O-t fiS()0) But rf hpulfit Bioi 
i Vmtcaf>tatr» 210 U B 104 (1010) 

Si c Op bol IDS! 27000 Tune I'i 10S4 B4 I D 817 (holding 
Mi^iatoii riid Tientr Acl of July 1, 1018 40 Stnt 708 applliwHe to 
SwlnomiBli Indnu Resriyatiou) 

Bee Chaptois 8 6 

Spvfeit BiO" Co V TTniteil BtatPi 240 U S 104 (1010), XJmtci 
Btatii 1 IKnoas, tOS U Ft 171 In »o Blaclhttd, 100 Fed 180 (D C 
V Wis 1001) Vnd SOI ITaltiPil ^ Unitti BtatP'. 2S1TT S 701,786 
(1011) Wi/Tii Tie J/d fiiji 1 hmilh lOt TT R 101 410 (1004) Ftptild 
117 V OT|(iii.//(i, 11,0 U S .01(180(1) Tai/toi T, rtillfpit A/n/ri 14 P 2d 
ill 8U580 (( C VO 10101 (irl den 28 J U S S20 
'"’J/nwii 1 Bam', 8 F 2d 211 (D C W D Wish 1021), dlBcussod 
n CSianfci 0 iec 9C 
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SECTION 1 DEFINITION 

Tnbdl property may bo foimally dobiied as piopeity in which 
an TncUan tnbe has a legallj enfoiceable intfiest The e\atf 
natnie of this inteiest it will be the pnipose of this chapter to 
delineate It will, however, olaiify the scope and purpose of 
the chaptei to note ceitain implications of the foimal definition 
of tribal pioperty heie piesenfed 

If tilbdl piopeity IS pioperty in which a tribe has a legally 
enfoiceable interest, it must be distinguished, on the one hand, 
fiom piopeity of individual Indians, and, on the otboi hand, 
from public piopeity of the United States Actually, we find 
that tribal piopeilv paitakes of some of the incidents of both 
individual piivate piopeity and public pioiiertv of the United 
Stales The distinctions on both sides, however, are as signlfl 
cant as the sinulaiities It may be noted that bistoiicaUy, con 
ceptions of tribal propeity haie oscillated between the two limits 
of individnal piivate piopeity and public property When, for 
instance, Pueblo propeity was tieated like any othei piivate 
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OF TRIBAL PROPERTY 

coipoi ite piopeity in the Teintoiy of New Mexico,* no sppci.il 
problems of Indian liw weie presented Likewise, wheie lands, 
although set aside foi Indian put poses, have not been Ihe sub- 
ject of any legally enfoiceable Indian lights, as is the tiise pei- 
haps with public lands set aside foi the establishment of an 
Indian hospital or school not restiicted to any paitieulai tube, 
the lands lemam public piopeily of the United States and no 
question of tiibal piopeity is piesented * 

1 Bte Chapter 20, sec t 

“ See Chapter 1, sec S fn 76 Aven m the Indiln school sltintion, 
tilbal propeity lights may be created In Alaska, Cor instance resnta- 
tions for native eduoatinn have come to he tioalad tni most puiposes ns 
Indian resoivabnns See Chaptei 2t, sec 7 Stmilnily wc may note 
that the Joint Resolution of Janusiy 30, 3897, 20 Btat 898, anthor- 
iring the use of the Foit Bidwell abandoned milltaiy leseivatioii, “for 
the purposes of on Indian tiamlnK school,” has been conJatniUl as esinb 
Iishlng an Indian usoivntlon Tht Act of January 27, 101 1, 87 Stat 
682, refeia to “Indiana having iij^ls on said reseivation ” 
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TltlBAL PKOPEETY 


The (ilstiuLliuii between tlic fact ot use a.ud LU]o^uleul aucl 
the I lyJil ol iwasession is essential lu the untleislandiub ot liidiiu 
tiibil pioixily Till iiei oJ liiiil loscntd iii the Wisliiiitiou 
Zoo foi (he exLlusne use aud ocemiaiiey ot i held ol butt do 
does not, b> tin tact ol suoli ii'si ii itioii, cease to be the iinhlic 
piopeilt ot the L’liiUd yt.iles Tlie biill.ilo line no legally cn 
foieiable iiiteicst, no possessoij light, lu the luid It 13 tine 
that they 111 allowed to outiin lu iiti tioui 111111.11 othu 1111 
mils iiid except tot ceitaiii Goitiiimeiit einpltnces, human 
iK'ings, iiiai belmlullj excliidi'd The bull ilo how eiei, cannot 
bung 111 action ot (jectnieiil iiid 110 otliei piitj cm biiiig smh 
an action on bcbalt ot the bufr ilo 
Piom time to lime, distiuguishcd idiot ties line iiiiheld what 
miy be callcfl the ‘mi'iiagein tlieoij" of tubil piopi'ily, ntidci 
which no iit,hls whitsoeici me lesUd m the luihaii tube' 
In eieiy c isc, lioweici, in whiih this thcoiy h is been iiiesculed 
to the Supiemc Coiiit of the Uiulctl Slates, it has been niectcd ' 

A TRIBAL OWNERSHIP AND TENANCY IN COMMON 
The dmtinctiou lictwcen tubal piopeitj nnd piopeily owned m 
common by a gioup ot Indians appeals most cleuly m connec 
tion with the claims leiieatcdly put foiwaid by descendants of 
tiibal membeis who ne not thcmselies tiihil nioinhcis iiiU who, 
undoi a theoiv of ton uicj lu lomuiou, would be entitled to <h iie 
m the conmiou inopeih bill, if the piopeity is iiidiid tubal, 
hme no lalid ilmn theieou The Supicmo Oowt has made It 
tlodi m such cises ns Flcnitiirr v iliOuitatn,' and Clnppeioa In 
dinns Of MiiDieaota v Vmiod BtaUh' that whete the Fedoial 
Goieiumont Inis deilt wi(h Indians as n tube no lennney in 
common is cteatod, and no descendible 01 ahonable light aecintN 
to the ludiiiduil mcmbeie ot tho tube m being at the time (be 
piopeity 1 osls The fact that the pluial foim u nsed 111 desciib 
nig the gi inlee does not show an intent to ciente a teuaiiu 111 
common ’ not does a limilntion to a tube “and then descendants” 
establish any haeie foi declaiiug n trust foi descendants of indi 
vidual membeis * 

A second distinction between tubal owueiship and tenanci 
in common lelates to the method of tinnsfei As the AtloiiicT 
Geneiol declaied, m the eaily case of the OhiisUan Induiis," 
The giavQSt of yom questtoiiR leinuns to bo answcied 
C.m these Chnstinn Indians bell the lauds thus ncqniiedt 
The light of alienation la incident to an absolute title 
If the patent is not to a nabon, bibe, or band, called bv 
the name of the Ohiistian Indians, hut to the indn idnal 
pel sons included within that designation, then all those 
persons aie paten tees, and all hold as tenants m common 
No conreyanco can be made but by the lawful deed of all 
If any one lefuses 01 is unable to consent, he cannot be 
depriied of his mteiest bj an act of the others Some ot 


■Thus Attoincy Gcneial Cushing in his npinion m the Poitnoe I tip 
OOSB, 8 Op A Q ate (1866), doclaiod that the making of faeabps witli 
Indiana and the leteienc-es m such tipatica to "theu lands" weie tirois 
on the part ol the United States 

Today a basic issue of policy ui the admlnlshutlon of tilhoj inojioity 
"le whether the tube that ‘owns’ land will he allowed to eoeidsi iho 
poweis ol a landoimei, to leceive lentals and foes, to legnlate land use 
and to witbdiaw landuso piinlcges from thuee who flout the tiibil' 
legulationB , oi whethei the PPdeial (^leinment will admini&tei ‘tubal’ 
lands for the boneht of the Indlone aa it administeis National Uonn ' 
mcnta, foi uistance, for the bpnedt of poeteiity, with the Indians baring 
perhaps as mnch actual rolce in the foimei caep ns postonty has in the, 
latter*’ P B Cohen, flow Iiong Will Indian Conetitutlone Last/ (ledS), 
8 Indians at Woik, No 10, pp 40. 41 

« See secs 10-20, infra 

■213 U B 68 (1906) Accord Liam r Johniton. 164 Pfed OTO 
(C C A 8, 1908), app dlsm. 228 U S 741 Cf Umtti Btatei, r 
OhaiUn, 2d P Sopp 346 (D C W D , N Y 1088) 

* 807 TJ a 1 (1080) 

1 see Plfimtna r iloOui tarn, 216 U S 60, 66 (1906) 

* Itti , p 60 

»9 0p A a 24, 20,27 (1867) 


thisc persons being chUdicii, nud some, iicihdps, being 
iiiidLi othci Itgul disahilitits, it will bo imiiossible tot 
any puichasii to get a good title it thuj me teuautb lu 
euuimon 

liui I Ihiiik the patent wUl vest the title in the tube 
You hue iiioiiLiuued no tael to make me belieie that then 
uatiuudl Ol tub it ell iiaetei was evci lost oi meiged mto 
Uiit ol the* DeJawaies Thej ue tieaUd ai. a si'iwiato 
people, whollj Uistiiiet nid dilfeient liom the DoUnaies 
'The Lind, tlieioioie, belougs to the nalimi 01 band, iiid 
eaii be disposed ot oulj by tieaty ■* ' ‘ (Tp J(i-27 ) 

A thud distiiKtion lies iii the tail that debts ot individuals 
mu oc set ott .igauist el inns of tenants in common but not 
against cl iiuis of tubes 'Thus m the case of Shos/ioni '/'i ibe of 
Indian', V Vnitid Stata,^ the Ghneinment sought to otlsct, 
igiiiisL allowed tubal claims, debts due tiom ludnidual allot 
leis 111 thi TJmled HI lies ±01 iiiigiliou eonstiuftion costs This 
cciitcjitioii W1S leiettPd ou the giouud that debts ot ludnidu il 
allottees weic uol debts ot the Iiidini tube 
The essential diltucuces lietweoii tubal oiviieisliip and ten 
aim 111 comiiKiii ne thus auiljzcd by tbe Oouit ot Cl urns in 
the < ISC ol Joutmveahe v OhcioKce Nation and the Untied 
Hiati 1,” in an opinion quoted and nfflimed by tbe Buincmo 
Cow 1 

The (lisliiKtno eliai ictcuslie of communal piopeity 
IS Ui it every mcmbei of tbe community is an ownet of it 
.IS sueh lie dots not take as hen, 01 puiehisci, 01 
giaiiLoe, it he dies his iiglit n) inopeily does not dc 
Stolid, n ho It moves lioui Uie commumti It ci.pnos, if 
he wishes to dispose ol it he has iiothmg whiili he can 
touicy, aud ict he has a tight ol piopoitv in the l.nid 
IS iieittcl as that ot aiiv otbci peison, nnd Ins eliildieu 
altei him i»ill ouioy all that ho oiooieil not is hens 
but as coiiimutial owneis ' (P JOJ ) 

Peih<ips all of those difleieuees nn bo summed up in the 
lonccptiou of tiilnl piopeity as coipoiuti piopeity’ 

B TRIBAL OWNERSHIP AND INDIVIDUAL OCCUPANCY 
Congress his consistently distinguished between the tubal 
interest in l.iud .lud the complemcntaiy luteiest of the nitUvid 
ml Indian m nupiovcmente theicon” Thus, n long siuies of 
congiession il .icts gianting lights of way across Indian lesei 
lations to laiious laiUoad tompnwes contain the spc< ilication 
that damages shill be p lyable not only to tlio tube but to in- 
(huduals, wboieiei hinds aie “held hv individuil occnikints 
according to the laws, customs, and usages" ol the tube m ques- 
tion’* Olliii light of way statutes pionde in slightly diUcient 


C Cl" 21 (1080) roveiBGd oa otboi siounds m 290 U B 478 
(1047) It ahoald he noted Unit the Uibe onail iiitti aha, foi the value 
Of Umbel uid Jiiy nidiwtully ml fiom tribal piopoiti nnd sold by 
Iiicmbcre of the tribe This coutcntion wia lejrotod bj the court on 
the giound that the tithe wu not dimiged whoio the eutlre member 
ship was poimitlPd to utUirp oi sell trlbil piopaiti 

”28 0 CiB 281 (lS9t) add Bub nom Ohei olee Natinn y Jotirntp 
eahe^ 166 U B 190 (1894) 

“On the concept of Indian tiihcs ne membeiahip corporatlonB, see 
Chaptei 14 Bee 4 
“Bee Chapter 6, sec OB 

“Act of Angnst 2, 1882, 22 Stnt 181 , Act of July 4 1884 28 Stat 
09, Act of July 4, 1881 23 Slat 78, Act ot June 1, I 88 O, 24 Stnt 78, 
Act of July 1 1880 24 Stat 117 , Act of July S 1886, 21 Stat 124 , 
Act ot Pebmaiy >4, 1887 , 24 Stat 410 , Act of Much 2, 1887, 24 Stat 
440 Act of li’etiiuniT 18, 18S8, 26 Stat 16, Vet Ol Miy 1 t, 1888 26 

Stat 140, Act of May 80, 1888 26 Bint 162, Act of Tanuary 16, 1880, 

26 Sltnl 647 Set of May S 1800, 28 Slat 302, Alt ot Tune 21, 1800 
20 Stnt 170 , Act of June 80 1800, 20 Btit 184 , Act of Scptmiher 20, 
1800, 20 Slat 186 , Act of Ottobpi 1 , 1890 20 Stat 082 Act of Fobrn 
aij 24, 18S1, 20 Stat 783 , Act of March 3, 1801, 20 BUI 844 , Act of 

July 6, 1892, 27 SUt 83 , Act of July SO, 1802 27 Stnt 3S6 , Act of 

Blehinail 20 1808 27 Stat 466 , Act ot March 2, 1800 sec 8, 20 Stnt 
40, vet of March IS 1896, acc 2, 29 btit 09. Act of Match 90 3 806 
sec 2 20 St It 80 81 , Act of Apill 0 1896, 20 Stat 87 Act of Tan 
uaiy 20. 1807 20 Stat 002 , Act of SVibiuary 14, 1808, 80 Stat 241 . 
Act of March 80. 1898, 80 Stat 847 
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tciras loi damages to mdividual oCLUpauth lujuied by the giinl- 
mg ot such lights ot way ‘ Undei such statutes, it has beeu said, 

\SLeie one has a base tee, it has bt*en held that he 
should iccLive the lull t ilue ol the laud, as the uiteiest 
ot the giuuloi lb too lemote to be tie.ited as piupeitj 
Tlie tec ot Uie teiiitoi v «i the C'heiokee N lUou is lu the 
N Ltion, but the occupaiits ot the laud have so complete a 
light ol L'ujoiiueut tint, uhen a light ot nnj is ton 
demned, they ue eu tit led to the compensation" 

WhGio Congiess his piovidod foi the fetle o£ tubal lands, 
epccial pioMsiou has ticqurutly boon made loi tlio payment of 
damages to ludiaidunl ociupants” 

While the Indian occup.int ot tiibnl laud has such an lulcicst 
as will entitle him to compensation when a light of way is 
gi.intud acioss the land ho occupies, it has been held adminis 
tiatiielj til It such payments made to individual Indian oecu 
pants cannot satisfy the tiihil light to compensation" 


C TRIBAL LANDS AND PUBLIC LANDS OF THE UNITED 
STATES 

Although Indian tubal lands hue been distinguished tiom 
public lands in aaiious Mays, theie iie ceitain situations in 
whieU liibil l.indb buo boon tieatod as public lands For ex 
iiniilo It has been held that tubal liuds, e\en though held by 
the lube in tee, may be con adcicd public lauds of the Dinted 
Slates foi the puiposo of ciuctmg tcdcial bnildings theieon, at 
least whcie Conguss Inis diiectecl such action, or wheie the 
tube ita'ir has eousontud to Iho aolion” 

Again, It has been held lb it ludiiu lands nie “public lands" 
wilhin the moauing ol a statute gi iiKmg a light ol way to a 
lallioud company atioas “public lands,” wUoic the United States 
spceiflcally undcrtikeb to oi.tiuguish Indian title on the lands 


1 Act ot Uny 80, 1888 SO Sfit IbO Vet ot Tune 4, 1888, 20 Stat 

lb7, Act ot Hane 26 1<W8 20 St it 200, Act ot Tuly 26, 1888, 20 Stst 

347, \tt ot July 26 1886 26 Slat 740 Act of Octobu 17 1R8H 26 
Stat 668 Act ot Febiuary 23 1880 a'l btat 064 (Dikota), Act of 
Fcbiuaiy 20 1880, 25 Stat 715 (Klnsis) A(t ot May 8 1890, 26 Stot 
101 ict ot October 1, 1800 28 St it 601 Act ol Doccmboi 21, 1893 
28 Sint 22, Act of An oat 4, as04 28 bl it 228 Act of Fcbroaty 28, 
IbOO, bCC 8, 80 Btat 000 Act of AUicb 2, 1800, sec 7 80 Stat 000 
"Uindolpb, Emiiii nt Doniiin (1^01), see 301 citing Payne v JCansoi 
t A Vat I„ Oo 10 Fed 640 (C C W D Aik , 1801) 

«Act of Miy 28 1810, 4 Stat 111 (pioviding that wbeic tilbal 
lands woie czclianged foi lauds west of the blisuasippi by tubal con 
sent the indlvidnal numbeis ot tho tiilK sliall be paid the valne of^ 

Improt oments upon the land they occupy) , Act of Febinaiy 0, 1871,' 

bCC 1 16 Stat 404 (ownership of improacmants on lind offered lot 
sale to be "atlificd by tho sacbem ind councillois of said [Stockbndae 
and Mnnsee] tribe”) , Act of Maiih 3, 1885 28 Stat 861 (Sac and For) , 
Act of Ftbrnarj 20 1805, 28 btnt 077 (Southern Dtc) , Act ot June 28, 
1808, 70 Stat 405 (Indian aenitoiy) 

“Memo Sol I D, Angnst 11 1077 

“In a decision datid Tune 25, 1000, 6 Ooiup Dec 967 the Coinplroller 
of the Tionsuij considered the question ol the constinctaon of a school, 
on the Pipestone Indiin reservation owned by the Yankton Sioux Tribe 
In fee simple Thi romptiollei held that iiclthei sec 363 of the Revised 
Statutes, 83 U S C 783, noi the genoial policy ezunplifled by that scctioa 
against tho cxpendituio of public funds on private piopeity had any 
application, stitlng ' 


the icspivition and as Ihe funds provided foi tie snupoit ol the' 

seliool la a gift it moj, with some show of le — ' — 

thal it waa tlie mtention ot <3ongieba that the 
hnlldlngs ahonld bo consldeied — 

abould be erpei ' " ‘ ' 

In fee (P 060 


that the piovisiona loi new' 
gift, and that ihs money 
n to belong to the Indiana 


e land known to belong 


A anhsoquent deuaion dated Fohiuary 28, 1018, 24 Comp Dee 477,, 
auhsoiihob to the aome doctrine There the Comptroller mli d that public 
uionrya oonld not be expended in electing school balldinga on Indian 
leseivatlon landa the tiUe to which was m the State Bnt be aaid 


e legal 
the^l 


title to the land upon which It i 


n the beminole Indians, then it 
unent appropiiatlona for tho o 
— * * * (P 479) 


atfccled and wlieie the btatutc ib lutcipieted to covei Indian 
lauds by the Ei-ccutivt* Depaitmeut chaiged with the admin- 
isti lUon ot Ult act ’ “ 

Likewise, It has been hi hi that laud acquiied by tho United 
States m Lust lot an Iinliui tube is iiiiuiune liom fetate zoning 
icgulatKius whii h, m tcims, do iiol applj to 1 unis ‘ belonging 
to and occupied b) the United States ” ’ 

At, ilicadj noted, the lad thal Iiidiin lauds in ij be clabbi- 
hed IS ‘public liuds" ioi coituu puiiiuscs, does not uegite 
then chaiactei ag tubal piopeitj Thiib, suiplus Indian lauih, 
although dcuomiiiated ‘public lauds ol thi United States’’ ioi 
pm poses ot disposition, aie subjcK.1 lo lestoiation as tubal lands 
undci becUun d of tlie Ad of Juno 18, 1934- 

Aud where “pubhe hinds’ aie gianted to a state oi raihoad, 
Indian lauds will not be deemed to be coieied by the giant 
in the absence ot deal evident e ol i congiessional mteiit to 
iiulude such lauds ' 

Bimiliily, It has been hdd that Indian tubal lands aie not 
toiciod by sLitutcs oiieiiing “public lauds” to settlement,-* nor 
aic tbey lompiised within the mluei.il laws affecting the public 
domain '* 

D THE COMPOSITION OF THE TRIBE AS PROPRIETOR 

To maik out the tube in which any toim of tribal pioperty 
IS vested is oidinuiily a simple enough matter Iheie nie, 
howoiei, a uunibei ol c.ises in which, because of tubal amalga- 
mation Ol dissolution, modification of membeisbip itdes, or 
iiK oiisibtcncics and omlngnities m tieaty oi statutory deslgm- 
lious sciious qupstionb iiibe as to the composition of the tribe 
m wliuh paiticuhii lights of pioiieity aio vested Insofar as 
these questions imolvo the issue of tho tubal status, they have 
•ilieidy icccivod oui consideiation in Chaptei 14 For present 
puiposcs It IS enough to designate bnefiy the chief complicatioiis 
that have ansen in designating the lube m which given propeity 
lights aie vested 

One of these complii alions iiises out of the piachce in nnmei- 
ous oatly statutes and tieaties, of dividing a tubal estate between 
Ibose Indians debuiiig to maintain tilbal lel itionshlps and com- 
munal ptopeily and those desiimg to sepai,ite themselves from 
the tube and hold then sliaips of tubal piopeity in individual 
owneisbip Typual of this aii.ingemeut is the Act of Februaiy 
0, 1871" Undei this statute the tubal estate was divided be 


“Itwdrcil V Union Paafli B R Oo , 225 V B 082, 608 (1012), attg 
108 Fed 648 (C C A 8, 1000) The doetrino of fhlg cose Is gtietched 
to covci a case wlieiO ao adminlstiaUvo cuaatTactlon supported the 
decision and where the land had been piomlsod to a given tribe of 
IiidianB "as then Iind and home forevei ’ (Tunty of June 0 and IT, 
1646 with the Fottnwanl omle, 9 Bint 851 804), In the case ot Haieau v 
Union Poo R Oo 233 D 8 422 (1920) (constiumg the Act of July 1, 
1802, 12 btat 480, as amended by the Act of Joty 3, 1800, 14 Btat 78) 
Of, however, Liavemooilh, oto, R B Oo , v UnHta Btatei, 92 U 8 
788 T48 (1876), holding that n congicsmonol grant of IndUn lands is 
not to be picbamcd “lu the absence of woids of unanstakablc import " 

Accoid Mtvoun, Kan* (. Tea By Oo V United Btatet, 286 U S 87 

(1914) Of ilso Reoohet v TVotliarby, 96 U B 617 (1877) (holding that 
a grant of “pnblic lands'' may convey tho fee to an Indian losoivation 
subioct to the Indiana right of uccapancy, if buch < ongresaional intention 
IB shown) And see fas 215, 217, tafia 
» Memo Bol I D , October 6 1986 
48 Btat 081, 26 U B C 468 , Op Bol I D , H 20708, June 15, 1988 
“ irmnnola v HitihoOiK, 186 TJ B 873 (1902) And see heaven 
vmithj etc B B Oo v United Btatei,, 92 TT S 733, 741 (1876) Sec 
JfibtouM. Ronaos a Teaae By Oo v Rolerta, 162 D B 114, 119 (1894), 
Duhuque. eta, Bail) oadY P If V Bnlhoai, 109 D B 320, 884 (1887) , 
but of Shepaed v Noithiocalem Life Ine Oo, 40 Fed 843 , 348 
(C C E D Midi, 1880) And of fn 20, supra 
** United Btatca v Mclnttie, 101 F 2d 660 (C C A 9, 1070), leVg 
JIfflIntue V United State*, 22 F Supp 816 (D C Mont 1987) 

*• See secB 7 and 14, wfia 

*16 Stat 404 (Btockbrldge and Muneee) 
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tween a “citi/en party” and an “Indian imrty,” the forma to 
recei-\e pex capita fchaiefe ol the tubal funda, and the latta to 
enjoy exdusixe iighte in tlie lemaimng tubal fund Members 
of the "fiti/en paity” weie deemed to have made "fnU suiiender 
and lelirnimshment” of all claims “to he thoienlter hnown and 
considered as membeis of said tube, oi in any maiinet interested 
111 any pioMsion heietoloie oi beieaftei to be mode by any 
tieatv ni law ol the United States loi the heneht ol siul 
tubes (See 8)’ 

A similai pioceduie was employed in ceitain cases wheie 
tubes weie induced to mlgiate wostwaid and those individnalh 
lemaiiiing behind seieied tubal connections and thus lost any 
lights in the tubal pio]>city of the iniginnl tube * 

The pioblem of piopoitionate common ownoiship by two tubes 
IS laisod by the Act of Mairh 2, 1880 “ 

A itlated inobleni is laised by die exishnce of si'paialo 
tiealt lights enloyod by the Gros Venlie and the Assimboine 
tubes of the Foit Belknap Keseivation, which tubes, as a lesult 
of occupying a single leseivation,* holding land in common, and 
acting tbiough a suigle tilbal council, haie tome to be amalgam 
ated as a single tube” 

The pooling of lands hold bj dlHeient Chippewa bands iindei 
the Act of JanuHjy 14, 1880,” his laised a number of complex 
questions which (an haxdly be noted withm the confines of this 


" \ccord Act of Pobruaiy 20, 1801, 28 Stat 677 (Bte) 

17 Op A a 410 <1882) (Miami tnbe) Bee Chapter 8, Be(» 3 
anfl 4 

“ 26 Btat 1018 

>0 Act nt Mxy 1 1888 21 Stat 118 124 
•' Memo Sol I D , March 20, 1988 
‘ 20 Btat 042 


SECTION 2 FORMS O 

In the whole range of owneishlp foims known to oui legal 
ATStom, from simple owntuship of money or chattels and fee 
simple title xn lenl estate, through the many yaneties of le 
sbicted and conditioned titles, tinst titles and future luteiests, 
to the shadowy lights of permittees and contmgent lemamdci* 
men, theie is probably no form of piopeity right that has not 
been lodged in an Induxn tube The teim fi ihal ptoputy, there 
fore, does not designate a single and definite legal mstltation, 
but rathei a bioad lange withm which inipoitant yaiiations 
exist These variations occur m eveiy aspect of property law — 
m the diuation of the possessory right, whether perpetual or 
hmlted, In the extent of that light, with respect, e p , to timber, 
mineials, wdtei, and unpioyements on tillwl land, in the me<ismc 
of supemsioji which the Fedeial Qoyeinmenl leserves orei 
the tubal propeity, and in the types of use and disposition which 
may be made of the property hv the tubal "owner” In view 
of these diversities, geneiallxations about "tubal piopeity” 
should be scrutinized as cnticaUy as assertions about “property” 
in gennal 

A brief and Incomplete list of the vauous tennies by which 
tubal propeity is held may serve to indicate the need for caution 
In dealing with genera lizatioiiB about “Indian title" and "tribal 
owneishlp” (1) fee simple owneisbip of land," (2) equitable 
owneisbip of land, “ (3) leasehold interest in land, " (4) rights 
of leyerter established by statutes gi anting to yaiious railroads 
nghts-of-way across Indian leseivations with a provision that 

" Boo sec 6 of this Chanter 

" See sec 0 of this Chapter 

v&ee foi eiample, the Act of Frbruaiy 28, l^pS, 2 Btat 627, con 
felling a 60 year leasehold upon the AUhama and the Wyondott tribes, 
subject to termination npon abandonment 


discossuiu " Willie it is imiiossiblo to Irv down .i simple lule 
to detei mine when title to icseit ition lauds is located on a tube 
and when it is locited in a fomponent lund, tlif opinion of the 
Supieme Couit in Olitppaia Indiam v Vnitea Utatct “ indicates 
the factors that will be considered in such a detei nunation 
,Vinoiig such fictois iinituiilai inipoilance attaches to the atti 
tiidts ot othei binds (on aids the cl.imi of the band in otcup iik r, 
the natuie of the tiealus made, wbetliei with iiiclniduU bands 
or with the cntiio tube oi nation, snd tlio aduiinisti ative 
practice of the Inteiioi Depaitment with lespect to the use of 
lands ind the disposition of pioceeds theiefiom 

The claiifleition of nnibifiiiitics in tlie dosigiintion of the 
Indian giuiip for which i leseivation has been set aside is ox 
emplifled in the case of the Coloi ido Enoi Resell itioti This 
resell ntion was oiifcin,illv set aside “for the Indiins of the 
sard tiici and its tiibutaues”' It was held by the So 
licitor ol (he Inleiioi Depiitment thal the Iiirli lus located on the 
leseiiation luei a long peiiod ot veais and locoenizcsl is a cin 
gle tulie came to enjoy lights In the leseivatioii which adminis 
native oflictis conld not tbeienflei diminish by locating, on the 
leseivation Indians ol othei tubes lesiding within the Ooloindo 
Btver watershed “ 


"Fni in icenuni ol these Himnaemints spi Vnitiit Ktatm v UiVr 
Uii Bandar enuptipn imhain 239 TI 9 499 (1919) , Chippma Indmtm 
of mnnewta v Vmtei States, JOl U 8 969 (1087), affg 80 C Cls 410 
(WiS) VmUd Static v Uinnc'.otn, 370 P b ISl (1026) , Op Sol 
I D, M 20616, bebinarv 10, 1088 

’•fiKp/o fii Is Ami sci. Chipptwa Indiana of Jfinncsota v Vnited 
Btatf<. 107 U S 1 (1098) 

•"Act of Much i 1806 19 Stat 641 659 

«Memo Sol I D, September 16, 1096, Memo Sol I D Oclobei 20 
1996 Accord i7niha States l (Jhooiaw Hatton, 170 U h 104, 618 
(1800) 


P TRIBAL PROPERTY 

tlie land shall leveit lo the tube m the event that the giantee 
ceases to use it foi the designated puipose," and smulai rights 
of lereitci established by vonons othei tjpes of legislation," 
(fi) easements, " (6) owneisbip of mineials underlying allotted 


«Act of miy 4 1884, 29 St it 60, Act of Tulv 4 1884 23 Stat T9 
Alt of June 1, 18Stj >4 htit 7 . Act of lulj 1 1980, 2 1 St U 117 , Ai t 
ol Jnh 6 1690 2t Stot 121, Ut otFehuiuiy 24 1867 21 St it 419, 
Act of M II ch 2, 1887 24 6tat 446 Id of b chiuary 18 1889 26 Stat 96, 
let of May 14 1888 26 Sfit 140 lot of Miy 30 1888 20 Stnl 162, 
Act of June 20 1888 26 Btat 206 Act of September 1 1888 26 Stat 
462 Act ot Tmnary 10 1880 26 Stat 617, Art of Pebruuiy 28 1889, 
26 Btat 716 Act ot May 8 1900 26 Stat 102 , Ad of June 21 1890, 
26 Stnt 170, Alt ot Tnne 90, 1890, 20 Stnt 184 Act of September 20 
1800 26 Stnt 486 , Vet Ot Octoliei 1 1890 20 9tat 032 , Act of Pebru 
aiy 24 1801 26 Blit 78-t Act of Much 8 1891 26 Stat 844 , Act of 
Inly 6 1892 27 Btn 88, Alt of Inly 30 1992 27 Slat 186, Act ot 
Febmirv 20 180-J 27 Stst 466, Act of December 21, 189 J 28 Btat 82 
Act of August 4 1804 28 btat 220, Act of Uaich 2 1800 20 btat 40, 
Act of March 18 1806, 20 btat (i0 , Aft of Maioh SO, 1996 20 Stat 80 , 
Act of Apia 6, 1896 29 9tat 87 , Act of January 20, 1807 29 Stat 602 
Act Of Fehmarv 14, 1898, 80 Stnt 241, Act of Much 30, 1898 90 Stit 
847 , Act of Febinary 28, 1809 90 Stat 900 

“bee, tor erimple. United States v Boaii of Hat Jftswini of Picsbu 
tetian Ohuich, 37 F 2d 272 (C C A 10 1920) Compaie sec 2 para 
graph 12, of the Act ot Tune 28, 1906 14 Slat 680, proTiding for the 
convejance ot Osage lands to a cemetery aesocintion with a light of 
reverter to “the use and hem fit of the indivldua] membeis of the Osage 
tribe aecoidin,; to the loll heroin pioiidut oi to then heus” 

<» Sec foi erample, the Act of May 9, 1924 48 Stat 117, piovullng tli it 
lande wlthdiann from the Port Hall Indian reseivation foi lesonolr 
pmpo«es ehall be subtect to a "reseivation of an eaflement to the ffoit 
Hall Indians to nse the aaid lands for gnuing, hunting fishing, and 
gathering of nood and So foith, the same wav as obtntned prior to this 
ennetment, insofar m such uaes shnll not inteifere with (he nse of 
said lands for leaeivon pui poses’* Compare the Act of February 28 
1919, 40 Stat 1176, conteirlng upon the navaenpil tilbo iiyhts of "use 
and ooeupincy" m lands within the Grand Canyon Nitlonal Park 



ABOBIGOTAL FOfabEb6ION 


291 


lin(ls,“ (7) walei iifchts," (8) ot uiteinitut,* (0) 

trust flint]'., *' (10) accounts pavaMp to tube" 


” Vet lit Tunc 4 lOJO mh b 41 Stat TTl 754 (Ciow) Ail of Inno 28 
180S stc 11 i0 Eitnt lOT l‘)7 (Iiitliin liiritoi}) Vtt of Iiim JS 
1W(> 44 St it 7i0 (OBDfe) , Act of Jfiicb 4 1»J1 set 4 41 Stnl Idm 
Itoil Util inp) Sip M.t 14 in/ia 

'‘bet till PMimpli , Att (if Tuni b 1000 31 Stnt b72 iFoit mil , lestrv 
Ing wiilii iisUts by ahictmrnt wlitit suiplus lintls wue aiilil on Foil 
Hall Ktsenatiou) -Vet of Match 8 1001 3» Stit 1018 (nulhoriEiiia the 
use of liiliiil luntls 1(1 piiithtse nalti tihhis lot Indiin linds on the 
Wind RliPi ItisiiMlion m luntdiuce Hith Ihi slutuUs ot WiomiDbi 
And S( I Bee lb ol tins Chaptci 

t Ut ol Much 1 1881 2-' Slat 441 (itijhls ol intcrmint itsiMctl fin 
Indiiiib of All<(.hinv Indl m nc^inntion when linds ate transftirtd to 
(tmitcij nssooiitlon) Vet ol Inuaniy 27 1013, 37 Stit 862 (Foit 
lildwill Indinn bcl mil Hi si ivilioii) 

"■Vctol Turn S 1038, Bic 2 11 fitnt dl2, ictof MaithS 1864 sics 4 
6, 12 btat blO, Vet of Apiil 2<), 1874 euc 2 lb btil db, 41, Att of 


SECTIONS SOURCES OF 

TUp riptiiution ot tiibdl pioiieitv lights in pvcii clocicltrl case 
and in oven attml simation involves snuie rloiument oi couiso 
Ilf action wIikU delnies those lights An an ilvsis ot tht ililleient 
Miivs in wliidi tubal tights ovii iitopeitv (oiiie tiilo being is 
theictoio pidcquisili (o a pioiiei flelinitioii of llioso iigbts 
Inteicsts 111 it.il pioiKitj have bet'ii wtimied bj Indian lubes 
in at least siv wajs 

1 By iboiiginal iHisspsbiou 

2 Bj licilv 

) Bv iLl ol Coiigicss 

4 Bv K' unlive It lion 

T Bv' ]inichase 

0 By iictioii ot i toloin, si lU, Ol fouMgii luUon 
In sections I- to 9 ol Ibis rliiplet, tbcso sl\ soiiicos of tubal 
light will be iiialv/ed 

A vvoid oJ (.iiilitm, hovvovei must be olteitHl igainst the Ob 
sninptioM that llie tougoing siv iiietliod' aic cleailv tlisliiiguished 
tioui ciich uthet In fact, thcie is in lureKuniucfion of all 


Various olhei tv lies of piopoily lights “ vested in Indian trilies 
might be noted, but the foicgoing list should seive to convey 
a fill idea ot the comiilevilv ot the feubiect matter and the 
dangei of oveigenei alnsatiou 


Mnrih 4 1894 sec 4 21 Si it 480 Vet of Mnicli 4, 1985 23 Stnt 991 
(Sai and Foi iinil lowi) , Vit ot Septimlar 1 1S88, see b, 26 btit 432 
Vet of Fibruniv 20, I8')l 27 bt it 4b‘) (White Mount iin ApiichO , Act 
of Mirch 2 1001 41 St it OVJ , Vet ot Vpiil 21 1<)04 )4 Sint 302 

iFIuthind) , Act ol Dccemhei 21 1004 14 Slit 5115 (VuKimal , Act of 
Tunc 9 11)0(1 s4 htit 214, Vet ot libinniT 10 101 2 47 btit b4 

(Blickfict) , Vcl ol Tibinuv 11 1014 jT btit 079 (Stiinding Rock), 
4ct ot Much 3, 1929 4. Slit 1101 Su stc 22 

•'bie fill iMiniJle Vtl of Vlmh 4 1021 sit 3, tl Stit 1459 
'ssc lot evinuiU Act ot Aii„usl (> ISlIi 9 Slit 99 (tUinih) liiint 
Resolution of Tiimnij IS 1S04 27 btil 794 Act ot Fibiiiaiy 14 1013 
47 blit 688 (riohl of Iciiliffc) , Vtt of Fthrii irj 0 1029, 42 btat 820 
(tl urns) 


A.L RIGHTS IN REAL PROPERTY 

imlhods iboiigiiial iiosscssiim niaj be (oiillimed by tieaty oi 
stamie, a tiealj luiv cauv out ubiet lives J.iid down lu a statute, 
uid vKM veisi, eifliei nity be implenu-nled li\ E\ecntivp oidet 
Ol pmthise Action of the Thiited SI il(‘s along anv of these 
linos miv paiallel oi contnm atls ot inun sovcicignlies But 
with ill those tiuahhc ilious, the sivtoUl division above pioposed 
doesottei a (oiiveniciil milhod ot luaugmgm woikiible coiuposs 
the maleiiil pcilainiii^ to the tit ition of tubal piopeity lights 
111 1 uid 

Bv w iv of collective to any illusion of cc italnty that this dm 
Sion ol luitouil niiv btunnlate, il is well to quote the woids of 
Ihe bupicmo Oouit in Umiu tola v EiUlicoth “ 

* ■ Novy in oidei lo cieate a icseiyatiou it is not 
iipcessiiv that theie should be .1 loinial ccbsion oi a 
foiuial act setting apiut a iiaiuenlai Iracl It is enough 
that liom whit li is been done tlieie lesults a ceitiin 
dpfiiUHl tiacl appiopiiated lo ccitain pui poses •» s * 

‘'lb3U b 478, 389-390 (1002) 


SECTION 4. ABORIGINAL POSSESSION 


The doiiv.ition ol Inch in pio))eilv lights tioin ahoiigiual 
iwssession “ is not only the flist souice of tribal piopeitv lights 
in a lusfoiic il sense, hut is oi lust luipoit nice iii Ihit this sovuce 
of pioiM'itv his gieallv intluenced tubal teinucs established in 
Othei wavs Evcppl m the light of ihis inamncp it ib dithcult 
to iiudci stand why pcciiUai iiKideiits ihould atlaih lo piop 
eitv which has tieeu pmchased onliighl hv an Indian lube fiom 
a piivate poison, oi has been patented to the lube bv rhe United 
States 111 the same wav that olhei publu lauds aic patented 
lo piivate mdivirtuals Tliat th«e ait peeiiliai inudente at 
tached even to fee simple teuuie by an Iniwn tube is an 
undoubted fact, and the e-vpli nation of this fact Is piobaMv 
to he found in the contagion that has emauited fiom the 
concept of ahoiiginal possession 
The pioblem of leeogniang oi denjing possessoij lights 
claimed by the aboiigines in Ihe soil of Amouca engaged the 


“The BiSCnilitancp ol this (»ncept Is summaii/td In those wolds fiom 
the opinion in Seen, v State at Neu Yoih, 22 F 2(1 851 854 (D C 
N D N T, 1027) 


; tho Indians c 


s of Cnnndi the light of occupation of the lands i: 


altciiliou ot Jniists and pubhcisls fiom the discuveiy of Amer 
Ml A cloai fs.piession of the classical view, whicli mflueuced 
Chief Justice Maisliall and othei tomuleis of Ameiican legal 
doctiiiio in this held, w is given bj Valtcl'‘ The (onflicting 
claims of Biuopean iioweis to unpopulated aieas in the new 
woild vvoit to be ie-.ohed, iccoiding to Vattel, in accoidance 
with the piocept of uatmal law (oi, as we bhould sav today, 
Ihe piecept of luteiiinlional nioialitv ) that no uationb can 

’ •' evclnsivelv appiopinite to themselves moie laud 

than they have occasion foi, oi moie than they aie able 
lo settle and eiiltii ile ♦ * t Wc> do not, theictoie, 

deviate fiom the vlowE. of natuie in confining the IndianB 
within niuowei limits nowc'vei, we cannot help piaia 
ing the model Btion of the English puutans who flist 
setUed in New England, who, notwithblandlng then being 
fiunished witb a cbaitci fioni then soveicJgn, pnicha'ied 
of the Indians the land of which they intended to take 
possession Tins laud.ible example w.is followed bv Wil- 
li nil Penn, and the colonv of qnnkcis that he conducted 
lo Penusvlvania 

The basic issues in the field of abonginnl possessoiy light 
weie flist piesented to the United States Supieme Court m the 
cise of ifoftnson V MiTntO’ih’* Of the opinion of Chief JubUce 
Mai shall in that case, a leachng wiilci on Ameucan consti- 


**Vattel'B Law of Naltonti (1783), Book I, c Will The pttbsage 
quoted 18 from tho edition of Ckiltty pnhUahed in 1939 
u 8 Wheat 643 (1823) 
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tuhonol law ii.m'iiks ‘the pimciylej theio laid down Iiiil 
eiei 6iu( c been attoyti d .ii> coiictl ” ‘ In lbi^> caiie tlio iilaiutids 
claimed laud uudui a bi luL llie cUitls ol the lUiuuii> lud 
PianliesUiw Nations, and lu the woiils ot IUl oxuuiun, ‘the 
qucfiLion is, whcthci this (itlc tan he ncooin/ed iii tin, couits ot 
the Umted Htateisl’’ In itaibiug the cuuclusiuii that the Indian 
tiihes did not enjoj and toiild nut comij cuiniilote title to the 
soil, Uie Couxt analyzed in t>omo dot iil the ci>.tent and oiigm 
ot the Inrllanb’ possLsboij light Fioui thin oianioii the tol 
lowing pcitment exceiyts aie taken 

On the chseoieiy oi this unmeusp contuiciil, the gieal 
nations ot Bniopp Meie eagpi to apjiiopii itp to tlieuisUiej 
so much ot It IS they coidd losiititiiely acquiie Its 
last extiut utfpietl in aniiile hold to the iiuhiliou mil 
cntcipii'se ol all, and the thaiutoi mil ichgiim ol its 
mil ibilints Utoidcd m iiiologj toi lonsidtiing them 
as i people 01 ei whom the suiieiioi Reiiiiis of Bnioiii 
uiiRht claim an a'lteudtuci '’Hh' potailates <d the old 
will Id found no dilhcnllv in ronvmcing theuisihcs tint 
tlii'j made arupie lomiieusalion to the mhibitanrs of the 
nen, bv bcslonuig on them (iMlizition md Chustianili 
m ixchauRu foi iinliniUed luclcpoiiQmcp l.ut, as thi'i 
weie all in Puisuit of neaily the samp ohjpct, it uas 
netessaij, in oidei to 'iioul louUictiui; spllUinoiils, ,md 
consequent \\<ii nith each othei, to istahlish i iiiiniiiilo 
■nhich 'll! should acknonltrtfcc as tin law I)\ which the 
light of acquisihim which they all issiittd, shoiHd he 
icRidated as belni'tii tUimsilvos This imm-iplo was 
that discoipit gne title to the gmcianiPiit lix whosi 
sulijecls, 01 hy whose mlhority, it was unde, agimst 
all otliei Buiopean goi pi nmciits, winch title imght be 
eonsutninatecl hv possession 

Tho esfliision of nil othci Biuoppans, netcssinlj gavi 
to the nation malnug the dlscoieiy tlie sole iighi of 
acquiring the soil fiom the nntnes, and pslahlishine 
settlements upou it II was n nght with nhuh no Emo 
perns conld mtoiteie It was a light winch ill isspitod 
toi themspli es, md to the asscition of which, hy othcis, 
all assented 

Those lelalions which weie to esist hdivcPii Ihp rhs 
coieiei and the n lines, wcie to lie lOwCUlatort In tliem 
solies The lights thus icciunod Iieiug e\cliisne, no 
othei powoi could intoiposc liotwcen them 

In the establishment of these lolitions, tho nahls of 
the oilgmnl inhabit mts weie, in no Instance, uitiiely dis 
legiided but woic necessanly, to a cousidonble extent, 
impaiied They weie .idmitted to be the iighlfnl ocen 
pints of the Mil, with a legal is well ns just claim to 
let am possession of it, and to use 11 aceoiihng to then 
oiyn dibaetion, but then lights to complete soveioignty 
ns indeiiPiideiil n itions, weie nocoseaiil'y diminished md 
then power to dispose of the sod at Ibeu own will to 
wbomsocvei they pleased, was denied bi the oi iglnal 
fundamental principle, that discoyery gate exelusne title 
to those who made it 

WhUe the difleient nations of Eniope lesppcted tho 
light of the natives, as ocxiupants, they asseifod the niti 
mate dominion to be In themMlves , and claimed md ev 
eicised, as a consequence of this ultimate dominion, n 
power to grant tho soil, while yet in possession of the 
natives These giants hme been undei stood by all to 
convev a II tie to the giantees, subject only to the Indian 
right of occupancy 

The histoiy of Ameiiea, tinm its discoveiy to the pies- 
enl day, pioyes, we think, the unlvcisal lecognition of 
these principles (I*p 572-171 ) 

* * t * * 

The United States, then, have unequivocnllv acceded to 
that giont and bioad rule by which Its civiliyed mhnhi 
tnnts now hold this eounliy They hold, nnd asseit in 
themselies, the bile by which it was acqnlied Tbev 
maintain, as all othei a have maintained, that diseovorv 
gave an evclnsiye light to eztmgnish tho Indian title of 
occuiinniry eilhei by pui chase oi hy conquest, nnd gave 
also a right fo such a degiee of soieielgnty as the ciicum 
stances of the peoide would allow them to evcicise 


"C E Biiidtck The laiwr of the Ameilcan Conatltntlon, Its 
and DeyeloDment (1922) sec 107 


The powei now pobt,essed hy the govcinment of the 
Umltd Slatct, to giant lauiU., lesided, while we weie colo 
mc-s 111 thc' ciowu, oi its gi uitLCs The validity ol the 
tilhj, giien bj eithoi Jiis iieiei boon ciucslioncd in oui 
couits It his bceu excuised uiiiioimly uvei tciiitoij m 
liosscssiiiii ot thc Indians The evisteucc ot this iiowei 
must ncgitne the existence of anj light which may con 
flu t with and coiitiol it An ibsolute title to 1 luds cannot 
exist, at thc some time, in chaoient pei&ons, oi in dilloient 
gomuments An absolute, must be m exilusiie title, oi 
at leisl a title which excludes all otheis uot lompitihle 
with It All oui iii'-titutionb iccogmzt the ibsolute title 
ol Ih^ ciown, snlnect only to thc Indian light oL occuiiaucv, 
and iiiogniro the absolute title of the ciowu to cxtinguibh 
thit nght GDiis is InoomiiaUble witli m absolute and 
complete tiUe lu tho Indiins 
1 \l will not entei into the eontioi eisy, whethei agiicul 
tuiisis, meichiiils, and maiiiilnctuii is, hnie a nght, on 
abstiact lumciples, to expel hunteis fiom the temtoiy 
thii possess, Ol to Lontiact then hmits Conquest t,nes 
a title which the couits ot thc conqneioi cumot deny, 
wh ltd ei thc 111 ly itp and speculatii e opinions ot individu- 
als may be, lespoftiiig the oiigmal Justice of thc chum 
whuh has been successfully asscitcd The Biitish goioin 
lucnt, which was then oui gmeinment, ami whose lights 
hai e passLHi to the United tBtates a&soi ted i title to all 
tho liiids occupied lit Indians, within tho chailciod limits 
of the Biitish eoloiiiob It assoited also a limited soier- 
(Igutv 01 ei them, and the cxclusne light of extinguishing 
the title which occupancy gave to them These claims 
hue linn maiiiinmed md istablishod is fai west as the 
lUiei MibSissippi, by the swoirl Thc title to a last poi- 
tioii ol the 1 mils wc now bold, oiigiu itcs in them It is not 
foi the couits ot this countiy to question the y.ilidlty of 
this title, 01 to sustun one which is incompatible with It 
(I'p '3ST--y)) 

nowevei extiai igant thc pietenslou of con vei ting the 
discoieiy ot an inhabited countiy into conquest may 
apjieir, If thc pimciple has been a> set ted in the flist 
mstance, and Dlteiwaids sust.uned, if a countiy has been 
icquued <md held iintloi it, if the piopeity of the gieat 
imiss ot the community oiigin.ites m it, it becomes the hiw 
of the lind, and cannot he quostioneil So, loo, with 
lOsiKcl to the concomitant piinciplo, that the Indian in 
haliitniits me to lie consideiod meicb as oecnpaiils, to be 
pioteitcd, indeed, while m peace, in the possession of then 
hinds, but to be deemed imapible of tiansfeiiing the 
ibsolute title to otheis Howeiei this lestiirtion miy be 
iqiposed to natuial tight, and to the usages of cmhzed 
mtions, let, if it be indispensable to that si stem iindoi 
which flie country has been settletl, and be adapted to the 
<ictYial condition of thc two people it may, iicibnps, be 
suppoited by leason, and certainly cannot be rejected by 
conrlb ol Justice (I^i OOl-TOi ) 

Thc limit.itions upon Indian lights emphasised by Chief Jus 
tice Maishall in his opinion in the sroTntoah case were supple- 
mented a low yea IS later hy a second notable opinion of tho 
Cluel Justice cmpbasizlng the positive content of the Indim 
posscssoiy light In the case of Wofccstei y Oooipia," which 
dealt with the constitutionality of action by the Slate of Oeoigla 
leading to thc imprisonment of individuals admitted to resi 
dcnco In the Cherokee Reservation hy the autboiiUos of that 
nation and by the United States, the Snpiemc Court took occa- 
sion again to nn-ilvve in detail the extent ot the Indian right 
in the soil of the Gheiokee Nation "It is difficult” the Chief 
Tustice iiomc.dly noted 

♦ ► to corapiphcnd the pioposition, that the ru- 

habiLmts of eilhei qiiaitci of the globe could have right- 
ful oiqpiial claims ot dominion ovei the inhabitants of 
the othei, oi oyrr the linds they occupied, oi that the 
diseovciy of eithei by the othei should give the discoveier 
lights in the country discolored, which nnmiled the pre- 
existing 1 ights of its ancient poase^sois 


Pet 616 (18BZ) 
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Ilul ijowoi, wDi, couqucsl, give lights which, itlci pos ^ 
scs'jHiu, ,110 (oncoUed bj tlie woilil, jnd which ciu dlibi 
be eoiiliovcited by those on whom they debccnd (P GH ) 
‘The gu it iiiiiiUmc powois oi Huiope,” llio Ohicl Justice 
obsciicd, agiccd upon tbc rautu.illy idiaul.igeoiib inle, foimn 
latpd m the Moliitosh case “‘that discoiciy gaie title to the 
goiiiuiupiU by whose subnets oi by whose autlionty it was. 
mule, against ill othei Buiopian goieiuments, which title 
might be cousumm ited by possession’ 8 Wheat 573” (Pp 
513-4 ) 

Such a lule, lioweiei, bound the Euiopoin goveininonts, but 
not the Indnin tubes 

Tins pinuiplo, ickiiowli dged bj all Euiopeins, bocansc 
it w IS the niteiost ol ill to ickiiowlcdge It, g.iie to the 
nation miLing the diseoveii, is its iiieMlable conse 
(lueuei, the soli light ot auiuiiing llie soil mil ol miking 
■,ettlom('Uts (111 it It was in e-vclusnc piimiple whieh 
shut out the light ol conipi’titiou among those who had 
ngieed to it, not one wbieh could aiuiiil tlii pievious 
lights of tho<-c who hnd not agicod to it It legnlatcd 
tlio light given by diseoioiy among the leuiope'in diseov- 
eiois, but could not illv'ct the lights ol those alicady m 
Ijossi'ssion eitlici is ahoiiginil occupant*, oi as oceup,iiil9 
bv viitite of ,1 <hscoiei\ made bctoio the uienioiv oi man 
It g lie the c\eliisiip light to puieli ise, but did not found 
tbiit light on ,i denial ot the light ol the possessoi to sell 

The iclation betwciMi tlu* Binopenns md the intiios 
w IS ditciimnid in each else hv Iho paitunl.ii goipin 
mont wliiih isscitcd .iiid could maintain this pieeinptno 
piniloge in the paiticulni pi ice The United States sue 
(I'tded to ill the (1 urns ol Guat Butini, both leiiitoiiil 
uid pohtK il hut no iltompt, so f,u aa is known, his 
heeai m.idi to enl iigo tlii'iu bo tai is tlioi existed mticly 
in Ihioiv, Ol woio in thin nitmc oiilj exelusne ol Iho 
iliims of olliit Huiope ill intious, they still lelniii thou 
oiigiiiil eliaiietei, and iiiiuin doimant So tai ns they 
Imu* been piai til illi excited Ihoi exist in fitl aieundci 
stood 111 both p 11 ties, ii<> isfaei led by the one, and ad 
milted by the othoi 

Soon aftci Gient Biilam Ueteiiuined on planting colo 
uies in Aiikuk i, the king gi lutid ehiileis to compamos 
of his subjects, who issoc i iled loi the pnipose of caiiying 
the vieivs ot the ciown luto effect, nnd of eniithing them 
selies The lust ot these clmteis was made befoie pos 
session was taken ol any iiiil of the connliy They pui 
poll, geneially, to conyov the soil, tiora the Allautic to 
the South Sin This soil was occupied by numoious 
and wailike lutions, eqiiilly willuig iiid able to defend 
then possessions The cxli iiagmt and nbsnid idea, that 
the techie sottlemouts made on the sea coast, oi the com 
panies uiidei whom they wcic made, ncquucil legitimate 
powoi liv them to goiein the people, oi occupy the lands 
fiom sea lo sP 1, did not phipi the mind of any man Tliey 
weie wpU iindei stood to coiney the title which, accoidmg 
to the common law of Eiuoponn soveieigns lespecfang 
Ameilca, they might iightfully comey, and no moie 
This was the exclusive light of pun basing such lands 
as the nalnes weie willmg to sell The ciown could not 
bo uiideistood to gnnl what tlie eiown did not affc>ct to 
claim, noi was it so undeistood (Py 544-646 ) 

Viewing the piohlem In these teimj, the Supieme Oonil had 
no dilhcully m leaehiug the conclusion that a possessory right 
in the uca conceiued was vested m the Cherokee Nation and 
that the State of Geuigia had no anthoiily to entei upon the 
Oheiokee lands without the consent of the Cheiokee Nation 
These yiews weie renfBimed by the Supieme Couit, pet Ohf- 
foid, J , m the subsequent ease of Holden y Joy"' 

Bnougb has alioady been icmarked to show that the 
lands conveyed to the United States by the tieaty weie 
held bj the Oheiokoes undei theii oiiginal tltte, acquiied 
by iminemoiial possession, commencing ag(»s liefoie the 
New Woild was known to civilized man Unmistak.ib]y 
then title w as absolute, subject only to the pie-emption 


light ot pun h ise acquii ed by the United Stales as the suc- 
cessois ol Gipat Biitam, and the light also on then pait 
as such suuo'-soi's oi the discovoiei to piohibit the sale 
ol Uie liiul to iny otlipi ginuiiuieuLh oi then subjects, 
and lo exclude ill othei goieiumeuts fiom any interfoi- 
eucp 111 then iliaiis * 

Milohctctal i Vailid StuU8 9 roteis 748 
A simil II view ol the ibiuigiii il Inili in titli was taken by the 
Attoimy OcuLial in aiisweiing tbe queblion wUcthei a ccitain 
Ml Ogden, ownci ot the icwei siuuai y Jee m bciiCLa Indian lands, 
might Ixwfully entci thi>se lands foi Ihp piiiposo of making a 
sunei In answoiiiig this question in the negative, Attorney 
Geueial Will decUiud 

The iuswti to this question depends on the ehaiacter 
oi the title which the Indians lelniu in these laud*i Tbe 
piicticil adiuissiuii ol the Eniopean conqueiois of this 
louiitiy Kiidcis it uiinecissaij foi ns to speculate ou the 
exldil ol th it light which tliej might have assoitcd fiom 
conquest, and fiom the imgi itoii habits and hnntoi state 
of Its aboiigiuil ociupants (Sec the auUioiitiea cited 
in FU'tchei lud 1‘cik, b Ci inch, 121 ) The conqueiois 
ba\c ucyii iliiiiied moiu tb in the exclusiic light of pui- 
ch ISC li om the Liidi ins, md the light oi succession to a 
tulm wliKlt shill line ipiiioied uJiintiuilj, oi become 
(>xliiiguisb(Hl by di’ith So long as i tube exists and 
icin nils 111 possession of its lands, its title and possession 
no soy cieigu and < xilusiy e aud Ihei e exists no authoi ity 
lo cutei upon tluu liuds, foi any purpose wbatevoi, with- 
out thiii consent ' * " Although tlic Indian title con- 

linnes only dniiug then possession, yet that possession 
his been ilwiys hchl s,)ciud, and irn iieyui be distuihed 
but by Iheii lonsent Thiy do not liold uudei the States, 
iioi inidti the Uiiilpd Slates, then title is oiigmal, sot- 
cieigu, and ixilnsiye We trial yvitli them ns sopiUato 
soyeuigiiiics, and yyliili rn Indian n itioii continues to 
exist within its ai knowledgcnl liuiitB, yve have no moie 
light to oulci upon then leiiitoiy, yyithoul then consent, 
thin wc haye to eiitei upon the tciiitoiy of a foieign 
piince 

Il is said that the act of ownciship proposed to be 
cxeiciscd by the giautees nndei the State of Massachnsetts 
will not lujuic the Indians, noi distnib them m the usual 
enjoy mi lit ol these lauds, but of this the Indmns, whose 
title, while it contmues, is soveielgn and exclusive, are 
tlie inopei nnd the only judges * • * 

I am ot opinion that it is inconsistent, both with the 
chaiadei ol the Indian litlo md the stipulations oi then 
tioaiy, to cniei upon these lands, foi the jiuipose of mak- 
ing the picposed suiyeys, without the consent of the 
Indians, ficehi ttndcttd, and on a full itndti ttandmp of 
the case’* (Pp 160-467 ) 

Cases and opuuous subsequent to the Sfcintoih case oscillate 
between a sliess on the content of the Indian possessoiy light 
and stiess on the limitations of that light The*)® opinions and 
cases might peihaps be classified accoi ding to yvhothei they refer 
lo the Indian right ol oiiupancy as a "mere” right of occupancy 
01 .lb a “biciod” light oi occupancy All the cases, hoyvevei, 
agiee in saying that the aboiiginal Indian title mvolyes an ex- 
clusive light of occupancy and does not mvolye an ultimate fee 
The caseb dealing yvith Indian Linds ui the tenitoiv of the 
oiigiual colomeb locate the ultimate fee m the stite wheiem the 
lands aie sitnated'^ Outside of the tenitoiy of the original 


•V The Seneca tiOiKlB, 1 Op A G 466 (1821) 

”Cri 0 »» T Bmtih, 18 Pet 196 (1830) , Lattimer Y Poteet, 14 Pet 4 
(1840) , Bentea Nation v Oftiwfj/ 182 U S 28S (1896) , The Cherokees 
md then Linds, 2 Op A Q d21 (1830) (holding that Cherokee landn 
became the p opeily of Qcoigla upon the mifcratlon of the ocenpants) , 
Tennessee Land Titlos, 30 Op A G 284 (1014) (holding that such 
lands wilhm tho bonndaiies of the Slate of Tennessee beccune the pi op 
crly of that state upon tho migration of the Cherokees) , BpaUtng y 
OhaniOet. 100 U S 104 (1806) and see flctchei v FirK, 0 Cronoh 87 
(1910) , Johnaon y tCcIntoah, 8 Wheat 649, 600 (1828) , Ohetoltee Na 
tion Y Oeotgia, 0 Pet 1, 88 (1881) , United Btatea v Joseph, 94 U S 614, 
618 (1676), BtCg 1 N H 608 (1894) , 6 L D Memo 236 (New VorK 


»84U 8 211, 244 (1872) Accord 1 Op A G 466 (1821) 
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colonics, the iiltinirite fee is loi at wl ni llio 'Onitnl btates and innv 
be giaiited to luiliMdiulb suhjixl to the Indian light of 
oceTip.ini j ' 

The qucstioii of what Lvuleiiaun fails nmsl he shown to 
establish the iboiignuil possission iltsiiibid in tht foitgoing 
opinious would CUM ns heiond the lumts ot this loliiiue but 
(citaln elpnientiii piintiiilcs aie icadilv cstahlishcil It his 
been held thni title by alwiigiual possi ssion is not estabhShed by 
pioof that an aica was used toi hnutiiiE imiiiosos whole othei 
tubes also hunted on the lands in question * 

Wheic OTtclnsn e occupniicj oa ei a considciahle peiiod is shown, 


f‘V«so«/iv Ttiua 7 now flOO UStb) Pothiirr Cit// Case, << Op V 6 
(1S58) ar Act ol lum 7 1810 1 Slit si (»Untini, stall imis 
(llitlon OTCi then ttiutoij to take etl(i.t whin Iiidum title to the 
countiy was latincuishfd) 

f' Isoaibuiiif Indian Title 1 Umicil f<tatet 77 C Cls d47 (1913), 
a'pp dhui JOa U & 000 


lights of possession ai'e not lost hj toned abandonment *' In 
the wolds ot tho Coiiil of (’hums. 

The Snpieme Couit has ippeotulli held that the Indians’ 
cl urn lit light ot occupancy ot lands is depcudi’iit upon 
let ual and not const inotiiu possession Mitchil y Viiittd 
9 Pet 711, U'lHiunis v Vhiuii/o 241 U R 4S4 
Choitaii 'SdtKni s VmUd titales 34 t' Cls 17 Beyond 
doubt, abaiidoniuiut ot tlnmed Indun tciiitoiv by the 
luihans will extinguish Indian title In this casi the 
Grneinmeid inU) poses the defense of ih iiidonmeiit, ns 
selling tint the tacts susl un the contunlion It is ot 
conise loniPflod that the issue ot ahaiuionment is one 
of inlintiou to lelinquish, buiiendei, and unieseiacdly 
give np all cl urns to title to tin lands desciibid in the 
tieati, and the soime Horn winch to nine it such .an 
uitcntioii is the t lets ind ciicumsi anccs ot the ti insictiou 
maoUtd Poicible election fiom tho piemises oi iioiiusei 
nudii ceil iin ciKunistances, as w'ell as 1 ipse ol time, aie 
not standing alone sntliciont to w iiiiiit an ilnndonmcnt 
Rfls/i V rnt/loi 18 L R A f/iisscil v .Aoi/cs 44 

Pacific 939, jU/tc7itn V Coidit 21 W Va 277 (P 334) 
«> Fo,t BtrihoU Indiana \ VmUd Btati s, 71 C Cla 808 (1030) 


SECTION 5 TREATY RESERVATIONS 


The vaiious wais in which ticiti leseiantions have been 
eatahUbhed and the difteieiit toims of Iviigu.ige used in defining 
the teuuie by which such lesenations iic held, togethei with 
the Jndicnol and athmuistiatiac mleiliieUtions pl iced upon these 
phrases., hate hmi noted m 801110 detail in Ohiptci 3, and need 
not he restated heie It is enough toi oui pic sent pm poses 
meiely to list (a) the inincipnl ways in which ticata leseiva 
tions haie been established (l»; the piinciiinl toims ol language 
used in dohning tiibnl teiiiuo , and (c) the luoie imiioitnnt inlos 
of mteipietation placed upon such phtn'oolog) 

A METBODS OF ESTABLISHING TREATY 
RESERVATIONS 

In goneial, thice methods of estnlihsliing tiilial owneiship of 
Lands by lioaty wcie in common use (1) Uie lecogmtiou of 
aboriginal tide, (2) the es;eh<iiige of lauds, and (3) the piu 
chase of lanrlt. 

(1) Usually the flist tieatv made by the Umted Slates with 
a given tube leeognnses the aboiigmal possession of the tube 
and defines its geographical extent 711160 this gcogiaphical 
extent has been defined by lieaty with nnothei sovaeigii, the 
tientj with the United Slates luav simply coiihim such piloi 
definition Thus, the flist pubbshecl Indian tieaty, that ol Sep 
tembei 17, 177&, with the Delawaie Nation,'* pi ov ides 

Wlieiens the enemies of the United States have eiidenv- 
ouied, by oveiy aitiflce m thou powei, to possess the In 
diaus 111 geiieia] with an opinion, that it is the design of 
the States afoiesaid, to exliipate the Indians and take 
poas,esslon of then countiy <0 obviate such false sugges- 
tion, the Umted States do engage to gnaiantee to the 
afoiesaid. nation of Dolawaieb, and then hens, nil (heir 
tciiltoiiol lights 111 the fnllestand most nmplo manner, as 
It hath been bounded by foimei henties," as, long as they 
the said Delawaie nation shall abide by, and hold fast 
the chain of filoudship now enteied into 


“Alt 0, 7 atat 18 

"Tho "foima htalios" lefeiiod to m thii article weia tienties with 
the British Clown and with the Cotoniis A almllar lefeience is made 
In the Tieaty of Decembei 17, 1801, with tho Chictnw Nation, Ait 8 7 
Slat bfi (“The two contracting paihes covenant and ogiee that the old 
line ot demoikatlon hoietoloie letabhBhpd by and between the offleas 
of his Biitaimic jUaJesty and the Chactaw nation * • * ahaii he 
lehoced and plainly maikcd, * * * and that the said fine eball be 
the boundary between the aettlunents of the MibrIsbIppi Teintoiy and 
the Chactaw nation ’’) 


\ typical tieaty fixed a “bound uv hut lietWHcn the United 
Slates and the Wiaudot and Del.iwaie nations ’ " 

In many ticaties the* iccugnition of dwiiiginal title w is coupled 
wilh a cession of ijoitious of the aboiigiiiil douiiin'' 'Ihus, 
Aiticle 0 ot the Tieaty of J mmiy 31, 1780, with the Shaw tiioe 
Nation*” pioaides 

Tht United Stales do allot to the Shaw.uioc nitura, 
lands within thou leintorr (olnc ind hunt upon liegiii- 
mng at berond which hues none of the citi/eiis 

of the Uiiitod Stales shall settle, noi distuib the Shiwa 
noes 111 then settlement and possessions, and ihi Bha 
wiiioes do lelinquish to the United Htites, ill litlc, cii 
liieleucc ot litic the) em had to the lands east, wisl, .iiid 
south, ot the oast, west and south hnes hefoio descubed 
In some ot these ti cities the tube was giaen a light at a 
futuie date to select fiom the ceded poiUons additional liud for 
leseivation pin poses'* 

(2) A second method of establishing tiibal I ind owneiship 
bv tieaty was thiough the exchange of lands hi Id in alioiiginnl 
possession foi othci lands which the TJiiiled States piesumed 
to giant to the tube' A Ivpic.d tieaty of this Injo is that of 


I •’ lit 3 of Treaty of Jianirt 21 ITSB with Iho Wianilot Dclawaio 
j Chipiiawo, and Ottawa Nations, 7 Btat 10 Ait 3 ol Tieatj of Tauuiuy 
I, 178fl with the Chiictiw Nilioii 7 Stat al ( Ihi bnundai} of the 
1 lands hereby allotted to the Choctaw nation to Iwe and hunt on 
,• * *, n and ehall bi the Lolluwlng • " *' ) , AU 4 ot ficatj of 

Augnst 7 1790 with tiu Creek Nalloii 7 Slit o3 i TIii bound uy 
I between the citi«nB of tlie United BUtcs and tho Cieek Nation is and 
I shaU !*,*•* ") 

»* Tieaty of August 8, 1770 with the Wyandolt, Delaw ales, Shaw 
I anocs Ottawas, Clupewui, Put iwallmes, Xliamls Ft! Uivei, 'Weea’s, 
; Kickapoos, IhankashawB, and SaakaskinB, 7 Stat 10 , Theuty ol Miy dl 
' 1798 with the Soen Nations of Canada 7 Slat 77 , of Tiinty of Tnly 2, 

I 1791, with the Cherokee Nation, 7 Stat 39, 40 , (“Thi United Statue sol 
emn^ goaianlee to the Choiokee nation all Uieh lande not hcicby 
I irded") , Treity of Oclubii 17 1802 with the Chottiw Nation, 7 Slat 
, 78 , Tieaty of Decotnbci 80, 180B with the Plankishaw Tnbc, 7 Stat 
' 100, Thenty ol Novembei 17 1807 wdtfi tho Oltoway Chippeway, Wy 
uidotte and Pottawatomie Nations 7 Stat 107 , Tn ity of August 24, 
1818, with the Qnapaw lube 7 blot 170 litaly of fseptemheT it, 1819, 
with the Chippewa Nation, 7 Stat 201 Iiiati of Septuuboi 18, 1828, 
with tho Floiida lubes, 7 btat 221, Thtalj ol luni 2 1827, wiUi tho 
Gieat and Litth Osane Tubes 7 Stat 240, Trial y of Tuno 3, 182B, 
with the Kaneae Nation, 7 Stat 244 , Tieaty of Octobei 28, 1820, with 
tht Uiami Tilbo 7 Stat 300 
"7 Btat 28 , 27 

•Tieat} of August 18 1803, with Ihe Kaskiekia Nation, 7 Stat 78 
“Treaty of Boptemher 29 1817, with the Wyandot, Boneca, Dtlaware, 
Shawanese, PotawatomeeB, Ottawas, and Chippeway TiiheB, 7 Slat 180, 
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Oftobci 3, 1818, with the DeUn^ie Nation” The flist two 1 B TKEATY DEFINITIONS OF TRIBAL PROPEBTY RIGHTS 


ai 111 Its of this ticaty pioiided 

Vbq 1 The Delftwnie nation of Indiana cede to the 
TJniUd States all then Uaini to land In the state of 
Indiana 

Aht 3 111 considuiation of the afoicsaid cehsioii, tho 
Dinted St lies igiee to pioiide foi the Dolawaii-s a tountiy 
to lesidt in, upon the west side of the Mississippi, and to 
gu 11 ant j to them the peaetable possession of the same 
This lipc of e\th inge is ihaiaLleiistie of the “leinoial’ tieitiea 
wheiebi mani of the eastern and tential tubes weie induced 
to moi e w ostu <ii d ® 

Anolliei tiiie of lieaty whoiem an aboiiglnil domain is ceded 
to thf United St ites in cychaiigo foi otliei lands iiisos whcie 
a pii luul u tiilM-* (ombniis with auothoi and cedes to the United 
St.iles Us land in eychango foi the piiiilege of p,iiliLipating in 
th( icstii.ition pi 11 lieges aicoided the othei tube " Yet anothei 
laiiahon combines the two loiogoiug basic methods A tjpical 
til all of this lipo IS that of July 8, 1817, with the Cheiokee 
Nition, ‘ wheiciu it was piovided that a ixiition of the nboiiginal 
l.nids he 1 1 ded in c\chcmgc foi lands west ot the Mississippi but 
that a poition be ictamcd foi those Indians not desiioub of 
nngiating west'" 

(I) \ Ihnd type of tieat\ pioMslon toi the estibhshmg of 
lesoiiatious, fioquentli connected with the nboie two methods, 
dnected tho pui chase of luuU on beh<il± ot the tilbe Qeneialh 
tubal funds wcio utilized foi sudi pinch ise and the pmthase 
was mule eitliei fiom the United St<ites oi fiom .inothei tube 
A typicil pioiibion of this type is the following, taken fiom the 
Tioaty of Maich 21, 1806, with the Scminolos 

* • * The United Stales hating obtained bi giant of 
the Creek nation the westeily half ot then lands, heieby 
giant to the Seminole nation the pmtioii (heieof heie 
after desciibed, * ' In consideiation of siid cos 

Sion of two hundied thousand acies of land desciibed 
nboie, the Sommole nation agiocs to pay theiefoi tho price 
of fltti cents pei ncie, amounting to flic sum of out bun 
died thousand doUais, which amoimt shall be deducted 
fiom the sum paid by the United Slates foi Semmole 
1 Hills nudei the stipulations iboye waitton “ 

Tiiaty of July SO 1810 and Inly W 1820, with the Klckapoo Tribe, 7 
&tat 200 308, Tieaty of Novembci 7 1820, with the blinwanee Nation, 
7 Stat 284 , Tieaty of Soptomboi 27, 1880 whh tho Choctaw Nation 
7 Stit 8S-> Tieaty of Fcbiuaiy 28, 1881, with the Beneca Tube, 7 btat 
848 , Tieaty of Tul} 20 1881 with tbi Hired Bind of Seneca and Sbnwnce 
Indians, 7 St it 861, Treaty of Angnsl A 1881, with the Shawnee Trlbo, 
" Tieaty of August 80 1881 with the Ottoway Indians, 7 Stnt 

y of Septembei 18, 1882 with tho "Winnehago Nation 7 Stat 
r of Ootoboi 24 1832, with the Klckapoo Tribe 7 Btat 891 , 
70Temb0i 8 1818, with the Miami lilbo, 7 Btat 669, Treaty 
LI 1842 with tho Confedeiated Ttlbea of Bac and Fox, 7 Btat 
y of Mai eh 17, 1842 with the Wjandott Nation, 11 But 881 
188 

iptcr 8, Bee 4B 

of Siptembu 26 1818, with the Peoria, KaakahMa, Mltchi 
nkia and Tomarois Tiibti, of tho Ulliioia Nation, 7 Stnt 181 , 
lovembor 18, 1824, with the Quapaw Nation, 7 Stnt 232 
lee 

of Jannory 24, 1826, with the Creek Nation, 7 Btat 286 
eaty of October 18, 1820, with tho Choctaw Nation, 7 Stnt 210 
it IS on important obiect with the Fiesident of the United 
iromole the cinli/atiou of the Choctaw Indians by the eatab 
! BcboolB amongst them , and to peipetnato them as a nation, 
■ng, foi a email part of theli land heio, a counliy beiond the 
Bivcr, where all, who live by hunting and will not work, may 
and settled together • • *”) 

14 Stat 788 Bee also Tieaty of Docembor 29, 1888 with 
je Tilbe, 7 Btat 478, 480 ("• * * the United Statee in con 

' the sum of five hundred thouenud dollarB tbeiofkiie heieby 
1 agree to convey to the Bold Indians • • * the foi 

lowing additional tract of land") 


The language used to dehne the chai actei of the estate guaian 
teed to an Indian tube vines so coiisidei ibly that any det iiled 
' clasbihcatioii is hkely to be neai ly useless It is possible, Iiow- 
etci, to distinguish hte gi'iiei U tjpes ol language comiuonly 
utilized 

(1) In a mimbei of lieUies the Uiiiled St ilis undcitikes to 
giant to the lube conceiued a iiatent in foe simple"* In some 
casas icfeience is made to the tube “and Uieii descend luts 
In a tow cases the teims “pifout” and “fou smiplo ’ aie loupled 
with language mdicitmg tint it llie tube ceases to ovist as m 
entity the land will leieit oi esdieat to the ITiuU'd Sl.ites" In 
some cases evpiess piovision is made lostiicliiig ilieimtiou" 
Occasionally the language ot the oidiiiiij palenl oi deed in tee 
simplii is embcllisUed with guiiiiiteps sliossmg Ibt iicimaiiciil 
cbni ictci of the tcuuie, as in the lollowing l.iiiguage, taken tiom 
the Tie ill of May 6, 1828, with the Cheiokee Nation " 

' ■* * 1 ? pit mam nt home, and winch shall, undoi the 

most solemn gnaiaiitee ol llie United States, be, and le 
mam, thens foieiei — i home that shall iiciei, in ill 
fulnie time, be cmbauassetl ha hiaing evtencted aionnd it 
the hues, oi plucd o\ei it the luiisdictum of i Temloiy 
Ol State, noi be piessed uiioii bj tlie evtensioii, in any 
wiy, of any ot the limits of any evisling Tciiitoiy ui 
Slate, * ' •* 

(2) Otlifi licnhes guirantced owneiship oi possession, oi 
peimanent possession, without using the teihnical 1 ingmige of 
the lypicil pciteut oi giant m fee simple” Thus, foi instance, 

■•Tioatv of Maich 17, 1842, with llu Wyindott NoUon 11 Mat 681 
( biilli ol tluHC cesHKins to be madi m fee simph to the WvanilottH, md 
to their heiiB foiovci ) And ais Chapter I ecc 4 

"Tieaty of December 29, 1886, with tho Cherokee Tribe 7 Stat 478 
("the United Stales * • • hereby oovmant and agree to 
eomey to the said Indians and thdi debccudonts by patent, In fee 
simple • * *") 

"Treaty of Septomlicr 20 1816 with the Chickasaw Nation 7 Btat 
160, Tieaty of Beptemboi 27 1830 with the Clmctiiw Nation 7 Slat 388 
( ‘m fee slinpli to tbmii and tbur dcsee ndints, to inuie to them while 
they shall exist is a nation and live ou It") , Tieaty of Fobiuaiy 28, 1881, 
with the Seneca Tube, 7 Stnt 848, Treity of fuly 20 1881 With the 
Mixed B ind of Senoca and Shawnee Indians 7 Stat 861 , Trpiily of 
Vugusi 8, 1881, with the Shawnee Tribe, 7 Btat 806 Trentv of August 
30, 1881 with the Ottowav Indians, 7 btat 889 , Treaty of Fcbinniy 14, 
18 It, with the Click Nitlon kit 8, 7 btat 417 (‘The Pnitid btales will 
giant a patent. In fic simple to the Cieek nation of Indians * * * 

and the iigbl Bias guoriantei d b| the United Staten bhall ho continued to 
stud tube of Indians so long os tliey eball erist at, a nation and luntinue 
to occupy the conntiy hereby assigned them' ) 

"Treaty of December 29, 1882 with the United Natton of Senecas and 
Shawnee Indians 7 Stat 411, 412 ("The said pateats shall he gituiled in 
fee simple , but the lands shall not be hold oi ceded without the consent of 
the United States") , of Treaty of July 80, 1819, and Tuly 19, 1820, 
with the Klckapoo Tribe, 7 Btat 200 208 ("to them, and their helis 
foi evei * • • 2>;ot.IiIed, nsveithrlpss, Thatthesaldtrlbehballnpvec 

sell the Bud land without the consent of the Piesldcnt of the Umted 
States”) 

" 7 Stat 811 

"Treaty of Beptomber 24, 1829 with tho Delaware Indlins 7 Btat 
327 ("And the United Btatee hereby pledges the faith of the govorament 
to guarantee to tho said Delaware Nation foi ever, tho quiet and piaccabla 
possession and undisturbed onjoyment of the same, against the edalms 
ind assaults of all and eveiy other people whatevei ”) , Treaty of Octo 
bli 11 1842, with the Confederated Tribes of Bac and Fox 7 Btat 690 
(“to tho Sacs and Foxes foi a permanent and perpetual residence for 
them and their descendants * • •") , Treaty of August 8, 1709, with 

the Wyandots, Delawares, Bbawanocs, Otiawas, Chipewas Putawatlmes, 
Mlamls, Bel liver, Weea's, Kickupoos, Plankathaws, and BliakaBklns, 
7 Btat 40, 62 ("The Indian Blbes who have a light to Iboae lands, aie 
quietly to enjoy them, hunting, planting, and dwelling thoicon so long 
na they please * * *") , Tieaty of October 24, 1882 with the Klcka- 
poo Tilhe, 7 Btat 891 ("and secured by the United States, to the said 
Klckapoo tube, as their peimanent residence") 


296 


TRIBAL PBOPJiBTY 


Article 4 of the Tieaty of August 18, 1804, vtiUi the Deldnaie 
Nation “ letoguizcd the Dolan aies “as the iightinl unuois of ,111 
the count! y winch it, bounded ' ' '• 

(d) Vaiious othoi licdlies used Idiiguage -which if litcidlly 
constmcd lesLiicth the Indian yossession to a iiiiticnlai loiin of 
land utduation, but which mas he coiistiued ns an outiight giant 
in nonlechniail language I'lii aseology ol this soil was iiiily/ed 
by Maishall, 0 J, in llo/ccitci v aeoigia,' wheie he noted lliai 
the use of the leiin “hunting giouiids" in destiihiug Ihe coiinti> 
guaiauteed to the C'heiokces did not mein that tlie luid could 
not be used loi (he establishment of Milages oi the planting ot 
coiuhclds 

(4) Paiticulnily ui the lalei tioalies, iihiascs such us “use 
and otcupnics” aie uicieisuigly utilized " 

(C) Fmally, a uumhei of tieitios dodge the piohleni of defln 
mg the Indian estite bv piOMding that syccifled Inuds shall he 
held “ns Indian linds ne hcld,’’“ oi as an Indian leseivntion,* 
thus iguoiiTig the fact that cousnlciable dilteicuces mat exist 
witli lespoct to the tomiius by which vaiious tubes hold then 
land 

C PRINCIPLES OF TREATY INTERPRETATION 
Aiwi t fiom gt neial pi inciples of tioatj mteipretation discussc'd 
in Ohap(ci 8, loitaux liolcUngs with lesixiet to the mtcipietation 
of tieaty pioiiaions establishing tubal land owneiship desexve 
spciial note at this point 

(1) By way ot caution against the notion that all Indian 
tieaty leseirations aie hold under n single foim of owneiship, 
one may note the comment ot the Couit ot ClnimB in the case of 
Chow Nation y United States " 

“7 Eitat 81 

“See Treaty of January 7, 1808, with the CSieiokcc Nitlon 7 blit 
101 108 (“and mil eccait to the Cheiotccs the title to the said lescrii 
tions"! 

• 0 Pet 61S, 668 (1872) 

•• Ticaty of May 81 17Ub with the Set en Natlous of CUinada 7 Sint 78 
(“to be applied to the uso of the Indians of * * * St Hegis’) , of 

Tieity of Jnnnai} 9, 1780, will) the tyiandot Dtlawiio, Ottawa Chip 
powa, Pattawattima, ind Sue Natione, 7 8t it 28 29 (‘ to live and hunt 
upon, and othecwlse to occupy an they sh ill see dt ) 

"•TieHly of May IJ, 1884 with the Uoiiomont la, 10 Stat 1061 Of 
Alt 2 Tieity of beplenibei 26 18SJ, with the Tlmtid Nation ol Chip 
pewas Fota-naiauiies uud Ottowis, 7 Stat 131 

•Tieaty of Oetobei 2, 1818, with the Wei Tube, 7 Stat 180 
(“to be holden by the said tube ns Indim lescivatlons tie neuuM} held’’) 
aj Treaty of Septemhei 17, 1818, with the Wyandot Seneca, Sbawneae 
and Ottawa Tilbea 7 Stat 178 (‘ and held by them in the wine manner 
aa Indian reaeivitloub have been hcielnfoie held But [it] is 
fnrthti agreed, that the tiacts thus leseised shall be lebeiscd fui the 
nse of the Indiana ninied * * * and lield by them end their belie 
forevei, unlose ceded to the United Statia ’) Treaty of Soptcmbei 20, 
1817, with -the -ytyandot, Seneca Delawaie bhawonrec Fotiiwalomei e, 
Otlawas and Chippeway Tilbcs, 7 Stat 100 ("giant by patent, to the 
chiefs • * * for the use of the said tube, » • * whicb tracts 
thus granted, ataall bo held by the said lilbe, npou the usual condibonii of 
Indian rcsoi rations, is though no patent weie lasned ’’) 

•81 C cib 288, 276 (1085) 


* ' * the title dc'iiic'd by an Indian tube, Ihiough the 

faediug up lit ol i icseivatiou, depends cutuely upon the 
loiins ol the tieity wliicli is ciitiicU iiilo between the 
paities, and that, whciu tlieie Is suiiply ,i lescivation set 
apait toi the Iiidiiu N ition, no ice bimiile oi base ice is 
gi inled to the tube, but only a light ot oicup.incy 

(2) The question whethoi i tieaty incoipoiatcs a giant i» 
piacicjili, Ol 111 cxecutoiy piomise, was eonsirttiod in the case 
ot the Now Yotk Indian', v Unili d Stalet “ Although the tieaty 
used the avoids ‘agieed to set apait," the eouit hold Uiit tlie 
context and ciicunistanfi'6 showed that the tieaty was undoi 
stood to effectuate a giant in piarsenti" 

(3) It h ifa been hold that the meie use of the leim “giant" ni 
Indian lieaues does not mdicalc an mtent to estabhsh lee simple 
leiiiiio'* 

(4) Likewise, it has boon held thit the language of a “giant" 
does not ueccbsaiily evidence a desiie to giant new piopcity 
iightb but miy constitute bimply a method of doflmug and 
icbcivuig aboiiginal lights “ 

(5) Wheie the United States has made a treaty piomibe that 
ceitain land “bhall bo confiimcd by iiatent to the said Chiistian 
Indians, subiect to such lestiictious as Congioss miy pioside,”" 
and Congitss his not pioiidcd any lestiichous, the tube is 
(iititlcd to icccive m oidiiiuiy patent giautmg title in fee simple, 
intbei than "the usual Indian title ” " 

Olliei questions of the luteipietatioii of tioaty clauses die 
considered in lalei iioitious of this chaplei, puiticulaily in 
setUons 12 to 10, and in Chiptd 3, section 2 

It IS doubtful whcthei any bioad piinciplcs ot mtci)Jietatioii 
tint wontcl be nt all useful can be dented fiom tho cases ui this 
hold, bill in sii))sequcnt sections of this ch iploi we shall be con 
cinmd to analyze spociflc questions concerning the natuie of the 
estate gianted by the taiious phi,ises classified m the foicgoing 
sections 

'’170 U S 1 (1S98) , lolluwcd in Uiiiftd Slain v Niw Poll rndiaiia, 
173 U S 464 (1890) 

ot lannaiy 15 18 >8 with New 5 oik InihauB 7 Btiit 560 
S»( also Oodfiri/T BcbhMip, 10 l-ta Cas No 5(97 (C C lufl 1841), 
lioldmg tint a tidily cm opirate is i gi ml of litlc to lands Accoid 
Jont-yy UcOian 176 U B 1 (1800) 

“Title of the Brothertowns undei the Mcnommie Tnaly, 3 Op A U 
)22 (1839) i"Uie indiin tiilms, nuclei the policy ul this cotctuuieiit lu 
Uiclr natutil cipacltr, ciunot hold Die atisolulo title to ISiids iiccupuil 
by them except wlicn specmllj pioiidid foi hi ticatj , • • ■* ') , 

(hioaftllowy MuiUa 10 Fed Cai No 6617 (0 O Kans 1881) holding 
that unless Ibeio ii a Upu tmd espllcit pioyibum m the tu ity showing 
that the Qoveinmenl intended to nuke the giant In feo 1011010 the 
couit wiU pi(>suuic that llio (lOily giaiiLcd hut a light of occupancy to 
tlu Iiidiiiis 

“ See Ifiii/cd Stafes y Romnini 255 Ped 263,280 (CCA 9,1919) 
(mteipieting Tieaty of Jinnvry 22 1855 with various tube h of Oiemn 
Terntoiy, 12 Btat 927) , CHuney v Nwlwlyoit, 9 How 860 364 (1850) , 
rjmua titales y liman*. 198 U S 371 (1905), icvg 73 Fed 72 (C (’ 
Wash 18U6) 

«Tii ity of Miy 0, 1854, with the Delaware Indians 10 Slat 1048 

• 0 Op A G 24 (1887) 


SECTION 6. STATUTORY RESERVATIONS 


Spoiadically duimg the tioaty-moking peiiod and legulaily 
since its cxpiiation, tubal piopeily lights m land have been 
estabhished by specific acts of Uongiess These acts yai 7 bom 
speciflc giants of fee sunple lights to broad designations that a 
given Qiea shill be used foi the benefit of Indians, or that Indian 
occupancy ot designated areas shall be respected by thud pai- 
ties Legislation estabhshing Indian leseivations folloivs vai- 
lOUB patterns 

(1) Peihaps the moat common type of such legislation today 


IE that which tesci les a poition of the public domain tiom entiy 
01 sale ind dcilic,ites the leseived aiea to Indian use The 
designated aiea is “set aside" or “leseiied” foi a given tube, 
band, 01 group of Indi.uis" Fiequently the statute uses the 

“S a, ixt at March 3, 1863, 12 Stat 819 ("assign to and sel apart 
for the Sisseton, Wihpiton, Medawak inton, and Wahpakoota bands of 
Sioux Indians') , Act of ilny 21, 1920, 44 But 614 (Makah and Qul 
lente Indions) , Act of Alsrcb S, 1928, 46 Stat 162 (Indians ol Indian 
Bancb, Inyo County, California) 
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phi;ise “xesened toi the sole use and ootupancy” oi some sum 
liii phns( " Otliei statutes of this tape pioiide that desit 
iiitid lands shall bo “loseived as additions to” nimcd icseiin 
tions'" 01, that the boundniies of a dcsitnatcd lesenHiou lie 
“o-^tendLd to iiicludi’ specified lands ' Octasioinll^ the public 
liiids so sel aside lie 1 inds uliidi hue piPMotisli bein used 
foi anotbei pnipose ,ind (hi piioi punioso nii\ be nieiitioni d In 
the statute"’ In some ot these staUiles tin design i turn ot the 
Indian benchmiies ot the leseii itioii to be islablislied is dele 
gitcd to idnumstiatiie discietion These shitutes, lipicatli, 
piovide tint gneii liuds shill be iisened loi the use iiul oten 
imncT of eeitaui named binds oi tiibi's ‘and such olhei Tiidiaiis 
as the Secietan of the Inleiioi may sec ht to settli thricoii”"' 
( 2 ) Anothei find <i distinct tipi of stitnte autboiizis tin pm 
ilnsc eitbei In loluiitin sale oi In foiidtiiinilioii’'" ol pu\ itc 
liiids toi Indian use, ind alloiates thenfoi funds lu thi United 
Slates Tieasiiiv not othemia appiopiiated,*“ oi, in the athi 


MAil nf Miiili 1 1<128 rl'i 102 (Kunshiiiiu lliiiil of Indllus in 
Utah) Act ol Mil 21 1126 -n btui 717 (Inclniw of lilt Atoma 

lliLblo) , Ai t ot Keluuaiy It 1120 11 btal 11(11 (Kunosb Bund ol 
Indiuii in ntiih) Att ol Tun< 20 1010 41 btnt (Kiinosh Bniid of 
Indl ins ot TTt ill) 

“ Act nf Mlicli 1 isn7 2 Stst 448 ( i<sei\td foi the use of till aald 
IPilawirrl Inbo and then descendants so long ns tho (onllmii 
(0 icsidc thcicon md cultiyatp flic f.nmp’) Act of Vpill 12 1124 41 
btit 12 (Zia I'uiblo) , Alt of March d 1120, 4d Blot 1114 (“Navalo In 
dlans icsidiug In thit immeihate vlunili") Act of Miv 10 1020 41 
Stat 40(i (Mesa Qi indo Risiiyalion) Act of Tune 1 1120 44*3^1 071 
(Uorongo Indian Resenatlon) , Vi t ol Match > 112S 17 Stol Kill 
(Indians ol Ihe ttalher nnti Roscivilion) , Act of Ifdiiimiy 11 1121 (1 
Sint 1101 (San Ildifonso I’lUblo) , Act ol Tanunu 17 1110 41 Stat 1004 
(Indiins of the toiniii Foil lIcDeinidl Mildniv IbsoiMlion Nin ) 
“Act of Btliinnii 21, 1181 40 hint 12(11 (Limiialn oi Poilinngi 
Iidlin R<sci\allon) , A<1 of Fdimiiy 12 1112 47 Slut 10 (felliill Vul 
Ici Indl in Rcsii lilt ion) Act of May 14, 1111, 41 Stat 217 (Rocky Boy 
Indinn Robi lyation) , Act of lunc 22 10)0, 41 Slat lS0t» (Wolku 
Riyor Indian Riseiyiillon) and (f Ad of kpill 22 10)7 10 bint 72 
("s(>t aside as an addition to the Baiona Ranch, i tiacl of land put 
chasod loi tho ('apilun Umnde Bind ot Mission Indians nnda authoiity 
contnincd In tbc Act ot M is 4 1122 47 Btut L 1 46 ’) 

"Act of May 28 1H7 10 Stat 241 (Koosbiiroin Indim ItiHiiyatum in 
ttah) 

“’Act of June 7 19)1, 41 Stat ))2 (Vota.iiis’ Aihnlulstiation lands 
to be held liy the United Blati s in tiusf foi (ho Vaynp ii Indi ms) Vi I ol 
lunu 20 1020 41 SI it 81) (Nation i1 luiist lands 'cliiulniUd (torn the 
Cibon Nnllonnl Foitsl and wilhdiayyn as an uddfttuii to llic Zunl 
Indiau Bisi ivuUou ) 

“Alt ot Apiil 11, 1874 18 Htat 28 ("iiso and occupation ol tlw Qios 
Vintic, Fiegan Blood, Blackfuot Rmi Crow, ind such othei Indians 
as the Fipsident may fiom limp to tlmi spi fit to lopilp till non ) 
Act of leplembci 7 1116, )1 8tal 7)1 ( ‘scl apart ns a nsiivitioii foi 
Rocky Boys Bind of t’lnppowa ind such otbci bompliss Indians In the 
btatp of MoiKnni ns the Sec itniy of tho Intoiloi may sii flt to locate 
Iheieon”) , Act of May 81, 1124 48 Rtat 246 ( ‘cirtnln biuids of Pniute 
Indians, and such otbei Indians nf this bibt as the Socictaiy ol the 
Inteiioi may bop flt to settle thpieon') Act of Much 2, 1128, 40 Sln( 
ISO (Paiuli ind bhoslmni) , Ait nt Apiil 1), 1088, 12 Stat 216 (Go 
hhnte) cy Act of April 8, 1804, eei 2 1) Stat 29 (‘‘tiicts of land 
♦ * • to be lot-uned by the Unlti>d States for the piirpoms ot luihiu 
leaoiT itjone wblib shnU be of suitnblo pitiut foi the aciouimodation 
of the Indl ins of said state | Callfoinl 1 1 ) , Act of May 0, 180 1 st c 2, 1) 
Btat 08 (“si't apait foi the pciminent sittlomint and cTclusivi occupn 
tion ot such ot the diffeient tribes of Indians of said Iciiitniy [Utsh] 
aa may be induced to inhabit thi same”) 

On the Interpiet-ition of tills language, sie see ID, lupia and ho 7, 
infra 

Act of tuno 28 1920 44 St it 768 , applied in Ututad Btales v 
4,}W 78 Aorca of Land 27 F Supp 167 (D C Minn 1121) 

MU Act of Tuna 7, 1921, 48 Stat 016 (“to pnichneo a liact of land. With 
sufficient water right attached, toi the use -md occupancy of thi Temoak 
Band of homeless Indimii, located at Euby TaUey, Nevada Promdtd, 
That tho title to sold land la to he held in the United States for the 
benefit of aald Indians") , Act of Vpiil 14, 1120, 44 Slat 202 (CaiiuUIa) , 
Act of Tune 8, 1128, 44 Stat 600 (Santa Tsabel Indian Eeservation) , 
Act Of Januaiy 21, 1181, 40 Slat 1048 (“pufehaae of a viUage alte for 
the Indians now llvmg neai Eiko, Nevada'') , Aol of April 17, 1087, 
60 Stat 60 (Santa Rosa Band of Miaalon Indiana) 


II line liibil liiiitls lit the lube, bcneHtecl Some ot these 
stiliili'. iiitbi)ii/c the iiuitb.ise of laud foi luiliaiis without 
using till* yyiiiil ‘ iisi lyition Smie llie di'cisiun of the Hii- 
jneim CduiI in ( iiiitil Stiiti s y MiOnuun"^ it li.is bctu clou 
thit tIuK IS 11(1 migii lu the woiil “lospiy aiiitu” niid that bind 
pill ( li isi (1 toi Iiidiiii iisi and oiiiipancy is a “ipseiyatiou,’ at 
Ip 1st wilbiii till me iiiiiig of Ihi Iiidiiin liciuoi Liws, whithoi or 
mil till slalnte uses the in in Altlumgli the issm lUcsLUted 

III the MfOoiiini case was inip ol iiiuiiiiil iniisdiLtiou lallipi 
than ol inoppity iighi, llii yipws tliPiPiii (\piPssPd ipppii In 
111 .1-. iHitiiuut to Ihc di'iiiaiiatioii of liilial inniiiity as to the 
dLlimitaliiui of tidiial iniisdictioii The Comt diclaiid, pii 
Bliok 7 Tt is immatpiiil whtlhoi I'oiigicss disignalis i sid- 
(IcniPiil IS 1 11 spiyation’ 111 lolony'” (pii US, 1 ) 1 ) TUpOouiI, 
■liioliiig lioiii Its (dilipi opiiiuiii 111 luiiUd Bliit(^ \ FiIkuii," 
iiiilu itiil 111 if the iiiiiiuit ml issue was yyhelhei (he liiiid li.iil 
“hi pii y ilitllj sot iiiiai t lot the use ol the liidi iiis is siii h, iiiidpi 
Ihp snppiiiiipiiilpiue (it the Qoyiiiimint” (p j) 1 ) The tlelei- 
iiiinatioii 111 tins (lueslioii iiqiiiM‘s an isiiitiiiiiiipiit of the pm- 
piist midei lying the putiinlu legislation, to whicli end consid- 
eiatioii may be giyen to (onimltteo lipaiiiig>. mid ipiioits 
(p '137) 

()) 111 iddition to llie two inajoi melbods of ostabllslmig 
Indian losiiyations by statute, piihlK hind ii ilhdmii itf and put- 
(hu\( of pm ah laud, a thud luetlwid, tlu suiiendei ot piiyate 
liiids 111 txihiiigp till iniblie lands, is lollowpil in i uunihei of 
sliinfts V lipii il st ilulp IS lint of June 14, 11+4,^“ coiiinionly 
known IS the Aii/oni Niy ijo Koundaiv Ad, ivbipli aiitboii/cs 
the Seiieliiy of the Inteiioi in Ins dismlion to aiiepl loliii- 
qiiishiiieiits and loioiiM v intes to the Uiiiteil Stales ot sneU 
pinalily owned lands as in bis opimiiii aie ilesii ible fui, and 
shimld be iisnitd lot the use and beiielit of, a iniliLiilm liihe 
of Tiidiiiis, “So that the hinds lelanied foi Indian piniKiscs mar 
be (onsolidaleil and held in a solid aiei is fai as niiy be pos 
Sibil UiKin tomiyanie to the Uiiiled Slates oi i good and 
sulheKiit title to such piiMitely iiyviiod land, the owiieis llieieof, 
Ol then asigiis, uK* anlhonzed iiiidei logiilationi ot the Hecitlaiy 
of the Inteiioi, to selei 1 1 iiids appiokim.itely iiimil in yahu to the 
lands thus toiiyoyed Rimilni in elteit me st itiites authou/iiig 
the glint of imblii lands to i slate in t*xi hinge tin the lelin- 
iimslimont of stati lands foi Indian use 


“Alt (It I4btuiiy 12 1127 44 Bint tU8<) (lliulUi IteMiyatlon) , 
Alt Ilf May 2*1 11 'S n Hliil 902 (Foil Ap ichi R< aciMiliaii) Ad of 
Apnl iS 1150 46 Slit 218 (Wiiiil Rivu Bisiiyatiiin) , Ad of Match 
4, 11S1, 46 Slat 1117 (Foil Apaclip Indiin Iti ai ii ntiuii) (‘ title then t« 
til be taken in the nnuit ot Ihi Dulled Blotoa in tiiiat foi snlil [Fort 
\puhi| Iiidians ) Act nf Much 4 1121 lb Hat 1122 (Calimlla 
Beseiialion) 

“'Act of Tilly 1 1122 Vf Bint 187 (Wlsionsln WInm biigooi) , Alt 
nf Septemb t 21 1122 42 Slat Oil (Aiiiehe Indians ul Oklahoma) , Ait 
of Match 2, 1121 4) StU 10<)b ("foi the u le ind ociupancy ol u small 
band of tin Flute Indians now ii siding Ihtiion Provided Tbut tbe tltb 
til said lots iH til III lie Id la the UuUi d Stati s tin tbe bi nefll iil aaid 
Iiitliuiis'') Alt at May 10 102(i, 44 Stat 40(i ("iiildi d to mil tieiome 
a pait of tho slti foi the Reno Induin colony ’ ) , Act of luni 27 11 iO 40 
hill 820 (liiiils octuplirl by ‘ Indinn rolniiy" tola puiihascd tbi tllli 
to be held In the name of the United Btilcs Ooyciumciit, ftii the uai of 
till Iiidnus") 

J»‘)02 U S 1)3 (1118), 111 g SI F 2d 201 (C C V 1, 11)7), atf’g 
sub nom VnlUd fit a1r\ v Ono Uhriiolit Sedan 10 F Bnpp 40) (D C 
Nev 1980) 

“ 222 u 8 442, 449 (1014) 

I" 48 Sill 900 

wAet ol MaitU 8, 1123, 1) StU im bii also Act ol May 2 I, 11 jO 
40 Btat )78, is amended by Act of Febiuniy 21, 11)1, 40 Stat 1204 
(Wcatein Navalo Indian Reaeryntlon) , Act of Match 1 1123, 47 Stat 
1418 (Nivajo Boacivalion In Utah) , Act of May 22, 10)4, 48 Stat 706 
(Foil Moyaye) 

»Aa of Febiuaiy 11, lOO), 12 Stnt 822 (disputed londH eonflimed 
to Tonoa Bond ol Miaaion Indidna and new public domain lands traum- 
fefred to state) , Act of March 1, 1021, 41 Stat 1108 , Act of lane 14, 
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Vauous couibinatious'" db well as minoi vnmUons,”" of the 
Iniegomg thioe basu methods have been used lu othei statutes 

(4) Distinct mention should lie made ot “leseiiation ^tmo^dl'’ 
statutes which autUoii/e tht snip ol leseivatioii lauds and the 
1 eiii\ ( ' tmeiit of the piocieds ot such sale lu the itqnisilioii of 
run 1 mils fiu the lieiielil ul the tiilie iDiiceineil (leiiei iIU 
siiih stitntes pioiide foi the coiiseiit of the Tiidiins'" 

(5) A hftli iMip ot statute estahlishiiit, tiihal inopuly in 
usen.iliou hiiHls iimilies the ipstoi ition to a tiilie ot linds 
pieiiousU itimutil fiom tiilial owiieislup"' 

(0) A sixth soiiice of tiihal title is coiigiessioual legislation 
ippioMUft loluut ii\ tiaosleis ot lands bv another tilbe,*** 
st ite,“ Ul iiidn idual 

(7) Fiiialh, It should he noted that tiiliil ownetsluii is lie 
qiicnlh (oiitiinud, it not mated, in aUolment ind cession acts 
mill iisiicft Id Imds mthheld fioin lUotunnl oi cession” 

tniB 40 Htit UO ( ‘Ppiin ciinctiiinci to llic Unitid “Itatfs bj lh< Stite 
ot Huiiclii of I suIlKuiit title to the lands to hi imuiiid loi tin use 
ot Scniinole Inditiiis the s<cictiii of llic loleiKU is ttullioiiacd to issue 
upitcnt * • • to the State ol Hoi irtn * * *’l 

4.(t of Jinu 19J0 44 Stat 704 (fliuipen i) , Act ot hehnuiiy 
21 IDil bCC 1 4b btat 1202 (public lands * rcaeiccd foi Uii use and 
ncrup-inrt ot the P'lpago Indi ms is uu iddtlion to the Pafiugo Indian 
nesen ilion Aii*uiia whenivii all piivntcly owned linds except mlnini, 
claims -within stud addition hive hi on puiclicsid and icqulitd ns liiii 
iniltei uitliflii/(d ) AitolApiiIll I'J-IS ta S( it 21(> (c>nsliuti) Ihc 
flist n inied St ituti piosldtsloi the list ot cnndi nintlloii ituni i to com 
plclc rouholidntlon ot n bison icsi i\ itioii, and inthnii/is the use ol Itibil 
lunds to pas loi lands aiquiied 

""Act 01 Uis 29 19.3, 49 Stnt lU I Bfmm sotii Nuionil Piik Be 
seise lands tJaiisltutd In ChlpiHni tiche upon Kpuiiiiiil ol sums 
ollaluolh pnd t’lbi toi such lands) , kit of Au„ost 2R 1917 lO Slal 
8B4 (liileicsts m Blaekfcot linds acqmitd loi Itdeiil leclimiiliou pui 
poses iQsold to tiitiO Cf \et ot Fehiuary 26 1927, 41 fitiit lOOt 
(Kiots 1 Comanche, md Apache) 

‘UAct ot Juno 3, 1673, 17 Stat 328, 220 (“set ipuL toi ind con 
Otmed 16 thin lOsaael icsoivatJoii”) , Act of Apill 10, 187b 19 Stat 
28 ( ‘pnrehnse ol i soil ible ic r sntioii in th< lodiin tcuitoiy tui (hi 
PdiviMi lube Ol IiH] ins’) 'r ot Fchiutrs -S 191<> 10 Slal 1206 
( pntcliaao of additional lands tot the Capltan Onndc Band of Indiins 
• * • to piopcilj istahlish thise Indians iiaiiimmutly on the lands 

pui chased for them’’) 

1“ vet of Msich 3 1683, sec 6, 21 Stat 161 392 (bic and Fox and 
loss a) Act ot Match 3, 1881 see 9 21 Htrt 880, 181 ( I'hat the 
Secielius of the Intciini mis ssith th< tonsmt ol the lOtoi and 
Ulssouilal ludiins exptessed in open cnumil, secnit olhei icoeivallon 
lanili upon which to meat, said Indiana * < ♦ and expend auoh 
sum • • •• to hi diiiwii fiom the tund niialng from the sale of 
then reservation lauds ') 

'’'-'Acl of May 24, 1024, 48 Stat ISS (tinst patonts canceled and lands 
loelorcd to the atiitaa of tnhal pioporty) Accord Act of May 24 1924 

43 Slat US (Wlnnihugo) , Act of Pebiuaiy 14 1920 46 btat 1167 
(RhciiO) laiida iivested In Yinkton Slon-y Tube) Act of Mirch 9 1927 

44 Slat 1101 (Foil Peek, paymeiils toi agency land iitunded to Fedeinl 

Croveimaint) , see also tlie Indiiu Reorbani'Cation Act, June 18 1934 
48 6tat 984, ashich in sec 8 provldea that “The Secictaiy of the Interim 
It he ah 111 find It to he in the pnhllc Interest, Is heicby anthoil/ed to 
restoie to (ulial otvneiahlp the remaining suipins lands of inj Indian 
leseryntlon hcieloloic opened, or antborlred to be opened, to sale or any 
othei loim of disposal by PteMdtnlial pmclomatinn oi hj any ot the 
pnUUo land Inwa of the United Stales • *■ • ” Foi a nioie detailed 

dlacuoaion bee section 7 of this chnptei 

on Joint Besolution of July 26 1848 0 Stat 347 (cession by JX-lnataie 
Tube to Wyandoltes) , A't of Fcbiuaiy 24 1889 25 Stnt 0S7 (agiee 
ment foi the settlement of I rnihl Indiana upon Fort HUl Bcsciaation) 
a“Act of Febiuaij 16, 1920, 49 Sfaf 1180 (Alabama and Consbatta 
Indiana of Tetaa) 

“•Act of Augnat 11 1870, 19 SUt 139 (lands to be accepted bj the 
Cominisalonei of Indian Affahs "and conveyed to the Btaatern Band of 
Cherokee Indians in foe simple ') 

ni “« • * eel I'pirt • * * for school, chuich and cemeteiy 
pmpoaea ♦ * • shall be held as common piopeity of the leopactiye 
trilea" Act of Mnidh 2 1889, sec 1 26 Stat 1018 CDnlted Poonas and 
Mldmles) , Act ot June 28, 1099, sec 11, 80 &tnl 499, 497 (Indian 
Tonitmy) , Act ot Jane 0 1000, sea 0, 91 Stat 073 677 (set aside foi 
the use in common Iq said Indiin tiihes [Kiowa, Comanche, and Apache] 
400 000 acies oi gia/lng land) , Joint Resolution of June 19 1002, 32 
Stat 741 (Wallcsi Blver, Tllntab) , Act of Decembei 21, 1004, 88 Stat 696 


Siinilii 111 ' st.itiiles which dniilo uii a single leseiaation among 
aaiKins inin]icmcnt tubes oi binds'” stub iliaisioii being based 
uiicm tlio (oiispiit of the Indi ms loncpinecl 

A LEGISLATIVE DEFINITIONS OF TRIBAL PROPERTY 
RIGHTS 

■■llie iciifkoing st If UK'S, except is iitlmiwisc noted, ),enn lllv 
picnick toi till' tstibhsbmonl ot liibil lands oi Ksciaallons, 
withoiir tli'limn), (lie jiuci e iliatictci of the liibal intenst 
llipii'in Oiitain si ilntis howcaei seek lo dchno pieiiselj Ihc 
ixtoul of such liilMl intciest 

A iiiniilni ol these slafnlis toi mstinci, siu'iifv tb.it a tee 
simple title sliill lie aesled in (he Indian tiibi Ot piiticu 
lai inipoitince in this tategoiy aic llic statutes uithoii/ing tlio 
liateiUiiig 111 liiid to Ibc Piiebliis of New Mcmco mil to tbe 
Mission Bands ot Cnlifoinia Indians Tlie toimei ot these stnt 
iites‘" is uuljzed in Chaplei 20, section 0, ot Ibis aoliiiiie 
The lattei slituto*-” diiected tlio Sccietaiy of tbe liiioiioi to 
axi)ioint tbii e loinmissiimei s (sec 1 ) toi tbe pni pose ot scloLting 
* a icseiaiitioii ioi c itli bind oi village of Ibt 
Mission Indians lesiding within said Stfttc, wbicU loseiaa 
lion shill include, is fai as piacUcable, the linds and 
villages which liaae liceii in the icliial lacnp.itiou and 
possession ot vaid Indians and which sliall be sufficient 
in I’Meut to meet Iboii just icqniiements winch sclet 
ticm shall be valid when appioved by the Picsideut and 
.Secietan of the Intciioi (Hec 2) 

The Kofiet iiv of the Iiiteiioi was diieitcd to issue i pitint toi 
e lib of the lescivations 

► * • wbitli patents shill bo ot Ibt legal clleel, and 

dtilaie that the United states docs and will hold tlie laud 
thus iwteiited subject lo tlio piovisious <il becliou foui ot 
tins act, foi the peiiod of tvviutv five yoais, in tinst, foi 
the sole use and henehl of the baud oi v illage to which it 
It issued, and that at the evpnitlon ot said pciwd tbe 
United Stales will couvoy the s,iine oi the itmaming 
pen I ion not pieviouslv patented In seveialtv bv patent to 
said bind oi village, disthaigea ol said tiust, and fiee 
of ill oblige 01 iiicnmbianfe whatsoever • ' * 
(See 3) 

The Hcciclaiv of the Iiiteiioi was tuithei lUtUou/ed to faiisQ 
alldlmenfs to be made out of such resciv tf ion land to .luj Iiulwti 
icsubng upon such patented land who shall bo so advanced m 
civilly ition as lo bo eapible of oy, mug ind uuuaging land m 
sovei ilti (soc 4) Individual patonts woie to “ovonirlp" the 
gionp xwtcnl (sec 6) The Atloiney Geneial was directed lo 


(Takimi) , Ad of June 1, 1920 41 St it 791 (Ciow) \ct ot Mav 19 
1924 49 kilt 142 (Lac flu PloiiibBOU Band of (Jhlppewna) , Act of 
Pctiiuarj 13, 1929 19 6lat 1167 (Tmktiin Sioux) 

“’Act ot April 80, 1888 29 Stir 94 (Sioux) Vet of May 1 7888, 28 
Mat 113 (Fort I>eek, Fort Belknap Blukfeet) 

“• Act ot August 14, 1970, 19 Stat 199 (Baistem Cheiokeea) , Act of 
Match 9 18S9, oeca 7 nnfl 6 23 ktot 391, 332 (bac and Fox and Iowa) , 
Alt ot May 17 1926 44 ktat 681 (‘Title to * • * i6 heichy Con 

aimed to Ihc Sac and Fox Nation oi Tiilie of Indians nncondltionally ’ ) 
Vet of Tune 6, 1992 47 Slat 169 (beculaiy ot tlic Inteiioi autboiiEed to 
‘convi V by deed" abandonc a Ind) m «cl ool lands “lo the L Anse Bond 
of lake bupuloi Indiana fni community meetlnga and othei like Pui- 
poscs • * » pionitciJ, That said conveyance shall bo made to three 

mcnibcis of the land duly elected by said Induina aatinstcea for the 
bind and their sucie*aois m office") , Act of Febiuoiy 13, 1920, 45 btat 
1167 ( ‘tU claim, right, title, lud intciest in and to’ agency landa 
revested In lankton Stoux Tilbe) Of Act ot Tone 9, 1026, 14 Stat 600 
(declaiing cxocullve oidct leaeivallno lands set apoit foi “iiemniiont 
Ubc and ocaipancy ' to be “tbo piopcity of said Indiana, bnblect to such 
conliol and management ot baid pioppitv as the Congiesu of the United 
btitas may direct") 

Vii of Decembei 28, 1898, 11 Stat 174 ("a patent to Issue theicfor 
as In oidlniry rises to private individimla”) , extended to Znni Fueblo 
by Act ot Unich 8, 1091, 46 Btat 1609 
i“Actof Januiiy 13, 1891, 26 Stat 712 
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deiend the iifehts of ludidu gioups “secuied to Hum in the 
oiiginal ginnts fiom the Mexican Goveimnent" (spl b) 

The inoMSKmi of this legislation h.iie In on modifteil in ititaiu 
respects bv later enactments’ and hnic been uuoi])oiaUd bv 
lefeieuce in a numbei ot sobsequent acts deiliiig with the Mis 
Sion Indians of Onlifoinia’ ■* 

While the foiegniug stcilutes mij be constincd to giant an 
estate gicatei thin the oidiuniy tubal title, theic aie othei 
statutes which iigidlv confine the nitcicsl of tin Indians in a 
given tiaet by biiecching the paiticulu piiipose foi which the 
tiact IS to be used’** Othoi stnlnlcs specify that the land is 


*»Tli( Vet ot March J 1017, 31 &lat Sb'l, STO, inoildctl thu the 
PifSideut might tslnid thi JTjcai tiiist peiiml hiieli ponii to it 
tPiid must hi iMicised bcloii lUi cspiiatloii ut thi piiiod oi It lapses 
Op bol I D U 27914 Apul 4 141*1 Vttii iTliiiitioii, tin pi noil miy 
be (\tindcd li> ( ousiess Vet ot Fibiuaiy 11 14«i 44 St il 110b 
(I'alft Bind ot Mission ludliiisl Otlici ills cTUudm* lliisc tiust 
periods ineludf Vet of Pcbiuiij 8 10J7 44 btit lOlil 

> ' Vit of Fibiuiiv 21 1411 1(1 btil liOl (Timicula oi Pcchinga 

Missioa) Vri of Maith 4 1431 40 Stil 1>522 (tllmilla Mission) 

■-I Vet of Pobinaiy 20 1801, 2b Wat 077 (Boutin in TJle) CThit loi 
the hole Hid cxcluhiTt ust and occupincy of hiith ol said Indian ne may 
uol elect 01 bi> deiiiud (lUillfled to tike lUoUncnts ot laud in seveiilty 
as provided in the pioceduig oeition there shall be and is heioby, oet 
apBU and iceerved all that poition ot then presint tcsuvatton 
lying « • » oubtect huwovei to the right of the Uoveimiiciil to 

I root and msmtain nsency buildings tbeuon and to feiant lights of wiy 


SECTION? EXECUTIVE 

Although the piactice ol establishing Indian ifscivations h> 
Bieoutiye oidei goes back at leist to May 18, 1855,’ the pi ictice 
rested on an iinceitam legislative foundation pxioi to the Qcuci il 
Allotment Act** In fact, so nueeitain wis the legislahu lonii 
dation for the exeiclsiug ot the ikiw( i by the Bxecntive that the 
Attorney Qeneial m upholding Its legiility in an opiiuoti icndeicd 
in 1882, did so chiefly on the hasib thit the piactice hid lieeii 
followed foi many yens and Congiess had nevei objected " 
QnebUons a& to the validity ol olieidy established Executive 
ordei leseivations weie settled by the language of tho Qeneial 
Allotment Act which leteiied to "any lesoivalion mealed foi 
theli use, uthei by tioaty btipulatioii oi by vutue of an K(t ol 
tloiigiess 01 Bxoculivp oidci setting apait the sime loi (heu 
use • • 1” (sec 1) The view that Executive oidei lesei- 
vations h jvo exactly the same validity and status is my oUiei 
type of lebei vation is expiebbecl m a c.iicfuUy clocumeiited opin 
ion Ilf Attorney Geiicu il Stone, lendeied with lespect to Uie 
validity ot attempts by Secietaiy of the Inteiioi Ball to dispose 
of minerals withm Executive oidei Indian le&eiyations iindei 
the lawb goveimug miiieials within the pubUc domain In 
holding the pioposed piacUce to be filegil, the Attorney Qeneial 
declared 

That the piebident had authoiity at the date of the 
oideis to withdiBW public lauds md set them ipail tin 
the benefit of the Indians, oi foi othei publii pniposes, is 
now settled lievond the pobsihlhty of contioveisy VniUd 
Btates v Jfidtt/esf Oil Oo , 280 U 8 459, Mason y Unilrd 
Btates, 260 TJ 8 645 And aside fiom this, the Geneinl 
Indian Allotment Act of Febniaiy 8, 1887 (24 Stat 388, 
Sec 1), clearly leeognises and bv necessaiy implication 


>»1 34 Op A G 181, 186-180 (1424) 

“Act ot Fobiuaiy 8 1887, 24 Slat 888 

»> TmUan Reaeivatlona, IT Op A Q 268 (1882) , in 1887 Oic Attorney 
General rnlod that an act of Congresa would be neceaaary in ordoi to 
establlBh a reseivation in Alaska foi Indiana emlgiallng fiom Canada 
alnce the President's "powei to declare permanent reaoiTabou foi Indiana 
to tbe exclusion of otbeia on the tmbhc domain does not extend to Indiana 
not boin oi resident In the United Btates ’• 18 Op A 0 667, 669 (1887) 
» See 20 Op A G 280, 241 (1911) , and see T» le WiUt?n, 140 U S 
676, 677 (1801) 


0 1 iblished till Inrtixn use undei the supei vision of Uie Seciolaiy 

01 the lull mil <11 luidci iiiles and legiilDtious to be piestubed bi 
linn ' Ol ihil Ihu liucl shall not be suhjeit to allotment” 


IIiioiihIi till slim for iniliiuils migition ditihcs highways nml other 
Iioiissiiiy pniposes nml (he (lovtiiiuii lit slmll maintain an aMmy at 
some suitililo pluc nil siid lands so icsiued’ I C) Vet (it Time 30 
l'-li4 SII J l> WU *23 (NiMim amt AtJUlic) Joiiil nisoliltiaii ol 
Kimaiy .0 1847 24 fstU b4S (boit Biclwcll , limcls to lx iisiil tiy tho 
Still toy ol Ihi lull I III! < |„i (h. piiiiiiisis „i ,n imha.i i, imint w liool’ ) 
Vtt nl Miy 14 1S‘IS sii 10 ,0 hill 104 tl > , Vi I iil May 37 1410, 
10 hill 410 (Pint ttidgej Vet ol Mai 30, 1910 lb SI it 418 (ltd chiiil) 
(biiiiliiiy III the InItiiOL luthiiii/id to iisiiM such I uids is lu luav 
(him iiiiissaiy lin iginiy sihoul and ithgiiius imiixi is (o iciunin 
u tiMil IS liini, IS nciiliil iiid is Inns is afcimj schiml iii iihglniis 
iiislilnllons irn mamtimcd thiiinn lot (hi biuelit uf s ud Indian I Vet 
111 May ,1 1421,41 b(s( 24(1 ( iisinul liii ind is i silioiil site' (ni (hi 
UK liiduns) VK III liiiii 21 142b 41 hlat Till Ail ot lum 21 1426 
44 h' It 7bS (loi till Iisi ot till Viiklma Indi ms and lontidi r ili il (illin us 
a liuiiul „iiimiil) , Vil 111 luno 2S 142(1 44 Stilt 776 ( n„eniy i(*siive 
Ol (hi I’lpigii ludi-in ntsGivillon ) Vr( ol Miiili 8, 1427 44 btit 
1184 (I(lillli(in to United States Inilnn school faini) Ait ill May 21, 
1924 46 SlU bSl (imlilli hind,| pi imanintly iisityid for hnid yilluge 
site fill Slid (Chippcwal Indians ) , Act ol Maiih 28 10i2 17 Btal 
74 (loi cemolcry puipoaes) 

■ Act of Mdiih 3, 1801 BIO 16, 2S Slot 10')5 (Millikalla Indlmal 
Alt of JiUiL 21 1020 44 Blot 7b3 (Chippewa Iiidinua of Mlnneaottt) 

•• Vet ol Maiih 5 1801 stc 16, 2b Stnt 10*16 (MctlikatU Iiidlans) , 
Act of Pebioaty 13, 1429, 45 btnt 1107 (yanktnu biotiT) 


ORDER RESERVATIONS 


conliims Indiui le&eivalious “heiclofoie" oi luiuatli'i” 
cslablishcd iiy extent ive oiileis 

Wlielhii the Piesiileiil nnghl leg illy abolish, in whole 
01 111 pul, Indian leiiiy.itious ontc cieatcd by him, has 
been set icmsly iincslioned (12 L D 205, 13 L D (»Jb) and 
111)1 without stiong leason, ioi tho Iiidiin lights attach 
when the lands aio thus sot aside, and moieoyoi, tho Lindb 
then at once become buhjcct to allotment under the (jhm 
iial *Ulotmenl Acl Novcitheloss, the Picsidciit hts in 

1 ict, and In a nnmbei of uistanccs changed the* houndaueb 
of executive oidei Indian lesuiyatious by excluding Lindb 
Iboiefiom, and the question of his aiithoiily to do so has 
not ippiuoutly tome befoie the eouits 

Wlieii, by an execiitiye oiclti, public lands luo '«ct aside, 
clthoi as i luw Indian lesmyalloii oi an aiUUtion to an 
old one without finthei Ungnage ludliating Ihiit the 
aitiuii IS a meie temiaiiaiy exiii'dnul, snih hinds aie 
thcu'ittei piopeily hnown and design iteil as an "Indian 
lesenation and so long, at least, as the oiiloi conlinucB 
In loico, the Inili.ins hno the light ol oteupiiicy infl nwi 
fiiici till Tiiiiteil Utatc"- h is tliu title in fee Bpuiilntff v 
f /Kiiidtf/, 160 TJ S 304,/iiJC irdion, 140 TI H 575 

But a light of '‘oecupiincy" oi ‘occupniny anil nse” in 
the Indians with the foe title in the soyeulgn (the Ciowu, 
the oiiginU St, lies, the Tinitefl Kl.iti's) is the same condi 
tiou of title yvlnch has pi ey ailed m this iimutiy fiom the 
begiiiiuug, exicpt in a few instances hke those of the 
Oliciokees ,uid (Jhintaws, wJio leeciyed p.iteuls foi then 
new tubal lands on icmoving to the West And the 
Indian light of oriupanty is a*- sailed is the fee title of 
the soicieign 

The coiuts h,iye applied this legal themv inihsciim 
inatcly to lands subjeit to the oiiguinl Indian occupincy, 
to losciy ilioiis lesnltlug fiom the ce'-smu by ludinns of 
pnit (it then oiiginal lands unit (he leteutioii ot the le- 
miimlci to resell dtions established m the West in ei- 
ehaiige foi lauds in tho East, and to leseiyaiious cicnted 
by licaly, Act of Oougiebs, oi execuUye oidci, out of 
“pulilii lauds" Thi lights of the Iiuluins wise always 
thooe of occnimncy nnd use and the fee was in the United 
States Johmon v 3/cJnfosJi, 8 'V\heat 643, JlfttcAcJl v 
ffnrfed Btntc’i, 9 Pet 711, 746, United BtaKs v Cook, 19 
Wall 691 , Aea of 111(01 tA, etc R R Co v United 8tati\, 

02 U S 788, 742, Beneca Nation v Ohitify, 102 U S 288, 
288-9, SeerTiery Wetketip, 05 U S 617, 025, Uinmtola 
T SttoheoLh, 186 U S 378, 888 et beq , Lotie Wolf T 
Rttdhooch, 187 U S 668, Jonee v Meehan, 176 U S 1, 
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V /, 1W> U S 104 , V Moinitaiii 

ViCH Mill d Mill r'o,07S\>(l OTO.tiTl, Oiftswi V ImUisoti, 
m FicT SO 

III Biiiildiitf/ V (’hunain, '^iipia wliidi wnolicd in ix 
cciiti\o oiUei Iiidiiii ilitm the Sniiicmo Omit saiil 

flip 402, 403) 

‘ n Iws iKlll SLttlWl 1)\ ItlR.llCll .KlllllllI ItlOllS ut 

till*, f (lull that lilt' t(i' t)f lilt' liiul 111 llii'" iimntn in 
IlK oUBiii il (ifciiitidmi (it (III Iiitlliii tiilKs i\ IS tiimi 
till tiiUL' (it dll' loi ni itioii lit dlls j>oi ei iiiui 111 1 1 'steil in 
dll' Uiiiltfl Sldi's rill liuliiii lidi as It, mist die 
Dnitiil Sl.dis \i Is iiiiiiU a titli anti ngJil to tlu 
puiiotual ctcniiaiio nt tho land Midi rliL iiiiiiIlbp 
ol iisiiji; it 111 siitli iiKiilt' Is dm sin 111 until sntli 
iiltlil 1)1 octniMtiun lull littn smuiiili'iiit In tlif soi 
oiinnuit Will'll lurtiiii usonatiims Miit. iioiliil 
pitlii'i li\ tniU (11 I'M'iiilnp Didw, tlu Iniliaiis liold 
Iho laud hi du' same cliii iftti of title to M'll the 
ii{,lit to iiiisscss ind oitiiin the lands tin llio lias uid 
rmiposes fli'sii’imted ” 

In \l Korlilm \ \Iuii»l<iiii Vkii iliii d Mill Co, Mipin 
till' Cunid Conil of Apiieals tin the Ninth ('iiniil said 
(p 673) 

On (lit* 9(li ila\ ol Vinil, 1S72, in 0 x 1*1111110 oiilii 
was issnofl hi J’lesidtnl Gi lut, hi nhicli Mis set 
apail IS i loseiiation fot leitain spiiiflufl Indians 
mil tin suth olhii ludiiuis is Iho doiiaitmoiit of the 
iiitoiioi should SCO tit to lorilo thiieon, a ooitain 
fecope of couiiHi iKiuiidod ou the east iiid smith bv 
the Coliimhi,! iiioi, on the mosI h\ the dkiii igoii 
111 01 , and on the luiiUi hi the Biitisli jiossi ssiiins ’ 
tlipienftu knoMU ns the ‘f'oliillo Iiidiiii Kesoii ilioii’ 
'Theie can tie 110 doubt ol tlu iioiioi ol the inosidinl 
to lO'ieiio those lands of die United Stalls loi thi 
use of the Indi ins The dliHl ol that exciiitiie indei 
leas the same as Monld li<iie hem 1 tii iti Midi llii 
Iiidiniis fill the same puipose, mil Mas to e\iliidc all 
intinsion mion the teuilon thus icseniHl in nn mil 
treiv iieison, olhii thiii the Indians loi mIwisp htiieflt 
the ipspii itioii was imide tin niuiinit as utH is otliei 
pm poses 

The liKei deiisum \ias leioised hi Ihi Snpionie f’omt 
“ind ou an oiitiiely diffoieiit ^louticl (ISO U S 6311 The 
views expressed in the hl'PiiAiUn tasi weie leiftiiiiied hi 
tho same couit 111 ffihsoii v ln<fn<,oii, siipia luiolviiiK a 
leseivation treated bv execntiie oidei for tin Spokane 
Indians 

Tho Genual Indian Allotment Act of Feliinaii 8 lSb7 
(24 Htat 388, Sec I), is biisi'd upon the same leail theoiy 
IS the deiisioiis of the tomts, tin it is txpiessli made 
applii ible to “any leseiiatioii treated Joi then nse, eidiei 
by tieaty stipulation 01 hr mtno of in Act of Coutciess 01 
pjseciitivt otdei wtting apait the <<anu foi lluu use," 

A few vears after (he foiegoiUB opinion was lendcicd, the 
question insed bv Attorney General Stone as to the pininiety 
ot iiiorlifyina Executive oidei leseiiatioiis bi new Exeiiilive 
ordeis leceiied its legislatiie answei m section 4 of the Aet 
of Mai eh 3, 1027,”’ which doclaied 

Thit hcicaftei chauRos in the bound uies ol itseiia 
tious cieated hv Evecutiie oidei, pioilauuitioii, 01 odiei 
wise toi the use and iKtupahon ot Indians sliill not be 
made except bv At t of Coiigi es*. Pi oiidt it TIi it this shall 
not applv to tempoiniy witlidi iwals hv tho Seiietaii ol 
the Inleiioi 

Some years eaihei, 1 seiieial luohlbitlon UBainst the cieation 
of nen Bxeontlie oidei leseivatimis 01 new additions to exist 
lug leseivalioiis had been enacted, in these terms 

That heieaftoi no pubht lands of the United States 
shall be withdiawu by Executive Gidei, pinrldiuatiim, 01 
othetMise, foi 01 as an Indian leseivstioii except by act 
of Congies® 


m 84 Op A Q 181, 180-189 (1024) 

“ 44 Stat 184T 

"Act of Tune 80 1819, soo 27, 41 Slat S, 84 Of Chiiptei 20, In 80 


The loiOROiiia statute, Minch teiimnates the pisctite of cstab 
li liiiiB Itidiaii lesfiiatimis hi Bietulne oidei lemaius in foice 
to this dll, except with lespect to the Teiiitoiv of Alaska, whole 
It his bci 11 sulwtuitialli lepenled bi hctlioii 2 ot the Act of May 
1 MKi'** It mil ht aifcueil that the iiiotcduie of establishing 
itseiiatiiiiis hi Exitntiie oidei is unit'd, pio liinto, hv section 
1 Ilf Ihe Ai t ot Tiini 13, 1034,” whitli sulhcnuis the Secietaiy of 
(he Inteiiiii to uld to existiiis icsi iiiitioiis hi lestonnB to In- 
di in owneiship “Ihi lemiiniiiR suiplns lands of anv Indinu 
It SI II al ion heietotoic opeuid, 01 uithoii/cd to he oiieucd to sale, 
111 SUV othfi foiin ot disrmsll hi PiPsideiilliil piocl iin ition, ot 
111 iiiv ot the pnhlit laud laws ol the United Stales" Uiidci 
this pioiisioii. It h IS been ailmiiiisti.itiit'li hold that the icstoia 
tioii of I.iiiil must be loi the heuellt of the entiie tribe that 
iinnld atfoidiiiB to the leiuis iit the cession, be entitled to 
iici'ipts liiiiii the sale (lioieoi, ratlui lhan to a fiaction of the 
liibc to Mliich tlie I Uld toiiiioilv helonRed ”* 

Bxceutiie oideis settmB apiit public lands toi Indian leseiva- 
linns Ol Indian nse lie hv no means nnlfoim Peihaps Ihe most 
common iipo ol oidei is lint M'hicli piosumet, to set aput a 
desiRuated ana foi the use,’” 01 use and ocnipaiiei 01 as a 
lesiiiation "* foi i paiticnlai tube 01 tilbes of Indians Fie 
quenllv the oidei uses the teiin "peimaiient use and oceu- 
paiicj”’" Other oideis of this type piovlde that designated 

”‘48Stul 1210 Set Chapter 21, set 8 
" 4R Stit 9H» as U 6 C 4(i9 

"'Op Sill I n ai-' 9 fti(> rviiiimiv I'l I'lss (ciupiipnii) , op Sni 

I D M2'I791 Aiicnst 1 ISIS (Ued LiiKt Chlppiiil) While till ii Is 
a piiovIsduR lun igiinst land iistoiid tn titbnl owniiship it has bton 
idmiiiistiaUiili diiidid (lut suili hen luiiuins UDiiSi'clid by tlio Iisto 
inlioii and m u he eiifoiced hv ludh 1 il inoci ss 

"Jlincutiie oiilw March 12 lS7t (Moipa IlivciJ , ExccuIIk nidii 
■301(11111(1 4 1874 (lacch liUko) ExudtiVf older Novembu 4, 1873 
(Ouiiinielll Bzeintive niihi, Fdiiuiiy 21 1S74 (Skokumish) , Biccu 
(IK 01 ( 1(1 Mil 26 1871 (ra(cl( Lnko) LxeculiK oidoi Mai 2(i, 1874 
WiDHihisoshiHh) , BMtiilive oidir, Novomlxr 11 1907 (Tieaillla 

Apmlul BvdiliK* oidir Juno 2 1911 (Hiuilipiu) ExunUve older, 
lIii 2'l 1912 (Kntlipni; ETcciitho uuh r Maiih 11, 1912 (Smith 
ltlK>il I'xuiitiii 01 ( 1(1 Apiil 24 I'lli (Cliuckikansii"! Band) , Bkcu 
(IK oulti Fdiiuiuv 10 I'lia (bnijo), Buciitivc oidci Miiy 6 19H 
(Niiilo), If hiidutlK (iidei Fthinuy 12 1871 (Iumhi) ('loi 1U( cx 
chistip use ') , aeo Bveoulht nidu Dectmbei 19, ISOb ( lemer Fuchlo) 
( toi tho ns( and Iknoht ol") inundcd liy Executive 01 del, Soptomhei 1 , 
1911 (Unn/ Pwhlo) Bxeiutili oidei Mnirh 29 1914 (Ooshuti), Ex 
eiutivi oidfi NoKmlioi 10 1911 (Cold bpiings) , BxpLUtiK urdci, 
Octolioi 4 1911 (h'lma Piiihlo) , Exccullvp oidei, luu( 18, 1917 (Win 
nemueti) , Bti'cutive Older Pebiuaii S J')18 (WinmmucCll 

'"BKfutiio 01 ( 1(1 Noiiiiihi*i 22 1871 (Lumml) , Executivt orilr'i, 
Maich J(> 1877 (!5nul Piiclilot imemled hy Loiccutivp older Miy 1, 1881 
(Znui I’nelilo) , Biocutlie ouli'i June 8 1S80 (Suppai) , EKicutive ordei 
Novoinlict 21 1SS0 (huppnl) ETeiiitlii ordpi Januai} 18, 1881 (Spo 
Kini) BvliiIik oidi'i Maiiti tl 1882 (Suppai) ExcHuitln oidei 
Diiuiiliei 16 1882 (Moijui) , Biecativc (iidcr rinuuT4, 1888 (Uuata 
pill) , Exi until oiilii Novimhei 26 1884 (Noi thorn theyenno) , Exccu 
(ivi oidil Filiinaii 11 1887 (htanlli Apichi) , Brociitivi ordci March 
14, 1887 (Mission) , Bxecntlvt oidii, luni 1 1 1902 (Ban InUpc Put bio) , 
Expcutiii Older Septembei 4 1902 (Nambi Pueblo) , Bxecntivp order 
T'ly 2*1 IIMII ((rfuita I’liiia I'utbloi , cf Executive oidii. May tl l‘)1 ' 
(Coloui Ol Nevada) f ‘foi tin Neisda ni Colony Tnbe’), Eiointlve 
onhi tUptcmhoi 27, 1917 (Cocopiih) 

'"Iiivecutive oidir, Noiembei 8 , 187t (I’oeur D’Alene), Executive 
oidei lull , 1671 (Moapa Bivei) , Bxttutivi uider, Mai 10 1877 (Car 
lui Paims) , Hxiiutive oidi'i Apiil 16 1877 (Duck Tallej) , BxeeuUve 
oidii filuiwii 7 1S79 (fioiithein Dti), Execnibe ordti, Maich IS 
1870 (IVlutp Barth) , Executive oidoi, rune 27, 1870 (DrlftlnK Goose) , 
Cxcentiie ordei, Septemliei 21, 1880 (Jicaidla Apache) , Executive older, 
December 20 1881 (VorraiUion Ijake) , Executive ordei, Tonuaiy D, 18M 
(TTniompahue) , EiccculJvp outer, September 11, 1899 (Hoh) , Executive 
Oidei. May 0, 1889 (ilihslon) , Executive ordir, Apiil 12, 1899 (OKtte) , 
Executive oidfi Tune 28, 1911 (Seminole) , Executlpi order, March 28, 
1914 (Kiilispel) , Bipcutiie oidci, Tanuaiy 14, 1910 (PapaBii) 
ncBxpcntivi* oidei Dpeembti 27, 1871 (Mission) , Bxceutivp older, 
May 11, 1878 (MisBion) , Bxpcutlve order April 19, 1870 (COlninbia or 
Mosps) , B)vpcutivp iiidpi, Maich b, 1880 (Columbia 01 Mnsre) , Executive 
orllpi, Mmch 2 1881 (Miselon) , Executive ordei, Tune 19, 1888 (Mis 
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landK shall bo ‘set ipait is additions to” named i osoivatioiis,-”' 
01 , that the hound uies of i dcsiBiiali'd lesiivalion die ‘cx 
tended to include”" specified 1 iiids 0< o isionalh an oidei 
meielv lecitcs the hound ut of the iesei\ ition it piesnnies to 
establish’" Aiiothei tvpe of oidei lestoies theietofoie icsened 
1 ludjs t o the publiL domain and n ithdian s in lieu theicof leit iin 
designated land to be set apait foi <in Indian iiboivation,'" or 

Sion), Executive oidii Tunc tO, lS8t (Den Cmk), Exiculivi oiclii, 
kugiist n ISS-i (In-un) ETecntliL oidci AUoUsI It 1881 (Elcknpoo) , 
Exeiutni ordii J ilium 29 18S7 (Mission! Bxicnlixi oidti Pibiuin 

19, 1880 {(Juilli hiiti ) , KxiuiIik oidci Miiich 19 1900 (Noitbiin 
Phcicnnel Ek i utivc oidi i Augusta lOlt (PaiuU) 

»*E\ocutivt oidii Ocfobii Jb, 1872 (Makuh) , t-ncullvi oidci 
Octobei 29 1871 (Winneb igosbisli) , Executive oidci Eovunbci 22 1S71 
(Coloiado Hnei) Executive ordir Apiil 9, lfa74 (Mucklcsliool) I'xicn 
tile oidci, Noienibii 18 187-1 (Coloiudo Hnci) Execulm oidci T luu 
liv 11, 1871 (btiinding Hock) , Executive ordii, liinuiiv II 1879 ttbey 
tnup River) , Bxecutise ordei, Jinnniy 11 1879 iCiow Crick) , Execiitixc 
oidei Iiuuiij 11 1870 (Louci Binlc ) Exicnlivc oidii, IiiiUiiv 11 
1879 (llcisclmd) , I-X(cull\e oidci Mnich lb, 1879 (blnndlu,, Uock) , 
Executive uidci, Ipiil 1 1 1879 (Blicklcct) Executive oidc'i Oclcihci 

20, 1879 (Ciow), Exicutivc ciidci, Apill 1-1 1879 U'Oit Belknip) , 

PxeiutiVL oidii, Apill IJ, 1879 (ioit Pecki Excciilivi oidci Miv 16 
1879 (Mnlhcui) , Executive oidci Miv 20, 1870 (('lovv Oicik) , Exiiiilivc 
Older May 20 1879 (Rosebud) Executive ciicici Novembci 22 1879 
((ontcdeiaUd Ute) , Executive ciirici May 19 1&76 (Colin ulo Rivei), 
Executive oidii, liigust 11 187b (Fimi indMaiicopi) , Executive oidci, 
Novembei 28 187b (bt inding Rock) , Executive oidet Oclobti 20 1878 
(Navajo), Executive oidu Imiiiiy 10, 1879 (Piam nnd Mimopa) 
Executive oidir, Jiuunv 0, 1880 (Nivatu) , Excen live older Tiimiij 21, 
18S2 (Quit Sioux), Executive oiilii, Tiiiuiiv 24, 1882 (Pmc Ridgi ) , 
Excentivr oidei Miv 9, 1882 (Pima and Haiuopu) Executlvi ciidci 
Novcmbci to 1881 (Pmii and Uilicopi) , Executive oidti,Miy4 188(1 
(Duek Villiv) , Exieulivc oulir Novembei 21 1892 (Bid taiki ) , Exctu 
live 01 dll luly 11, lOOd (Muipu Uivei), Exeiutlvi oidei Miucli 10 
1908 (Nivijn) Executive oidei Novembei 9, 1907 (Nivno), Execulivc 
ordci, Tulv 1, 1B10 (Duek Villey) , Executive otdei, Octobei 20 1910 
(Silt Eivei 1 , ExieuliTc oidet Deccmbei 1 1910 (Futt Moiave) , Excen 
tivp oidei, Tuly -11, 1911 (Pima and Mirlcopi) , Executive otdei, Oetolioi 
28, 1912 (Moipi Rivei ) Executive oidci, Novembei 2b, 1912 (Moipa 
Rivci) , Fxiciitive Olden Innc 2 1918 (Qiln Rmi) , Bxtcnlive otdei, 
April 11 1911 (Los Coyotes) Bieentlve oidpi, Noveiiibii 12 1919 (Die) , 
Executive Olden Apiil 29, 1910 (('amp oi Foil Indciienekncc) ct Bkceu 
live oidei boptemliei 4 1002 (Niuiibc I’ueblol ( '/'looideer /’«» (/in, Tliat 
1£ at any time the limds eoverid bv anv vaUd cUlnis shall be lellnquisbcd 
to the Dmted States, oi the clnm lapse ni the eiifiv be cinccled 
• * *, buch lands shall be added to * " * the icsiivatlon heicby 

set apart ■* * *") Accuid Executive ordci, June 18, 1902 (ban 

Pelipc Pueblo) , Executive oidei, July 29 1000 (bnnta Cluia Pueblo) 

"'Executive older Octobei 16, 1801 (IIoopi), ff Executive oidei, 
July 2b, 187b (Bound Valhy) ("as an ixtenbion thineof), Executive 
ordci, Vuguat 17, 1878 (Confedeiated Die) (“set aside as a pait ol") 
Accoid Executive otdei, August 8, 1017 (Foil Bldwcll) 

'“’Executive ordoi, bcplembei 9 1871 (Swluumibh Bcseiv illon Puiys 
Island) , Executive oidei, Decemhei 21 1878 (TaUUp or Snohomish) 

'••Executive oidii November 9 1806 iSiIetr) , Executive oidci Febiu 
ny 21, 1850 (Red tliff) , Executive otdei, Tanuaiy 20, 1897 (Mnekle 
shoot) , Bxee-utive oidei J iiiuiiv 20 1807 (Nisqual^) , rxteiiUvi order 
January 20 1897 (PujdUup) , EcXecUtive oidei, June 10, 1807 (Uianelc 
Ronde) , Executive oidin Octobei 8, 1801 (Dint ih Valley) , Exeeutlve 
Older, Januaiy 16, 1884 (Bosque Redondo) , Biecutivt oidei, July 8, 
1864 (Chehalis) Executive eidoi, Octobei 21, 1884 (Fort Madison), 
Executive oidei Match 20 1867 (Santee) , Exeeutlve oidei, Aaguht 10 
1889 (Cheycnni and Ai ipaho) , Exeeutlve order, ApiiI 12, 1870 (Eoit 
Beithold) , Executive oidei, Maicli 14 1871 (Elolhour) , ExcruliTo oitlei, 
Apill 0, 1872 (ColvUle) , Executive order, July 2, 1872 (ColviUe) , Bxecu 
live Older, September 12 1872 (Milheui) , Bxiiutivc oidei, Januaiy 2, 
1878 (Makah) , BJxecutlve eider, May 29, 1878 (Fort Stanton oi Mesealcio 
Apache) , Executive ordei, Scptemboi 6, 1878 (Ihiyillup) , Executive 
order, Octobei 3, 1878 (Tulc River) , Executive eider, October 21, 1878 
(Makah) Executive ordei, Febiuaiy 2, 1874 (Foit Stanton oi Moscoleio 
Apache) , Executive order, Febiuaiy 12, 1874 (Moapa Blvei) , Executive 
order, Maicb 19, 1874 (Walkei River) , Executive ordei, March 28, 1874 
(Fyiomid Lake oi Tiuckee) , Executive oidei, Octobei 20, 1876 (Foil 
Stanton oi Mesialeio Apache) , Executive oidei, Decemhei 21, 1876 
(Hot Spilngs) , Exptutive older, June 14, 1879 (Fima apd Maiicopa) , 
Executive order, July 18, 1880 (Fort Berthold) , Executive older, May 19, 
1882 (Foit Stanton or Mescaleio Apache) r191zecutlre eider, January 9 
1884 (Tuma) , Executive older, June 8, 1884 (Tui Uc Mmmtalu) , Bxecu 


•is 111 .uhlitioii to 111 est.ihlishcd leseiv ition " Vaiions conihl 
iifilioiis oj the foitkoink tv Ills miv he Joiincl iii othti oiclcis"® 
In soiiu of the oidois the ilpsigintion of additioiul Iiulinii 
lipiitfie lines 111 the leseiv ilioii to be estahlished is tlelegalid to 
idiiimislialivi distitUoii These oidi i s, (vine ill) iiiovidt. Lh it 
kiven lands shall he set iinil toi the use mil occiiii.uii ) ot tei- 
1 nil iMiiiid hinds Ol tubes lud such ludians is the Hi»cie- 
tiiy ol the Iiitiiioi in u ste lit to locate tlieieoii”"" Uii- 
dei ciiiolhoi tape ol oidii llu land is nithdi.iwii lud set ipnt 
till iiniidehiiiteiieiiod, the duieiluui iil which is i ouditiontd uiHiii 
the li ixiiieiiiiig (it a nulled (\iiil Foi eXiiiniile (hi hjxicntivc 
oidii of Noviiiiliei 11, 1901 iiKivules that di->iKiiitid land lit 
‘witlidi iwii tioiii sill and sittliniiiit until sin h lime is the 
|N IV ijo| Tiidi Ills lesidiii), then on sli ill h i\i lii i ii seltli d pi i iii i 
ninth niidi I the piiivisions ot tin lieiiut t(‘u1 liwsot lliekiniial 
illotnuiit 111 ■' "" Yet anollui tvpe iit oiilei meiih 

pi ovules (li It dis](,ii,it(d I mil hi si I ap.iit Im Indi in piiipo'-es "" 
III soini leisis ipiiliinl.ii iimpeisi is lU sign ited 


live eililei Oiliihcl 1 ISHb (Ihllilllsl ExriulIVe ulilei lliM.iliibii 4 
isb8 (PmalilU) , lexeiutive oidei liilv 12 1896 (lliivinlic ninl Miipi 
lio) I'xiiutive oidei leliiiimv 17 1*112 tNivii)i)) lexeiulivt uidil 
rieiiinliii 9 1*)J2 (l'ipti)<o) Exiiiltivi oulir hihiiiiM 1 1917 (l’ii|mgii) 

" Exieiilivi ciidci lecbiiiaiv 2 1911 (I'eiil Mob I VC ) h xc Clitlvi* oidi i 
May 1 1 l•)l)9 (NttV no) 

"•/' If Fxccntivi oiilii Ditembii It IS72 ((’liini ihiia niil \Milli 
Meiniitiiiii ( ‘It 1 licrcbi oidi'ied Unit the Jollowiiic liact ot leiuuliy 
Im I ' ' s(| iipiit • ' ’ leu (citam Apnclic Iiiilluii'e • ' • 
to Ih kiieinn IS the Uiiilcahui Indian Ite'SciMiliui) ' * It h also 

heicliv oiekicd tint the iiseiv itiiiii liitcliifuii set apail fiir eiitiiii 
Vp die liiehins * ’ known ns the ( iiiu]i liinnt Indliiu hcsiiva 

lion he ’ < ' iiMloiid to the* imblle dnra nil I ( is iilsii mile ii i1 llitil 

Ihe iiilliivving ti icl oi lemnliy III • ' ' iildul Iti thi Mliili Mouitiiii 
luiliin RtsiiviUioii • • ’) 

“ Exeintivi ordii, Vpnl ') 1S7I (Hot bpiliiKs) , BxtrUliye oidoi 
inly 1 1S74 (ri|)n„oi Exteulivi oidu Dicimlni 12 1SH2 (rdli Bind) , 
I'XKiiliii oldii Diccmli I 21 JhS2 iTiiilti MuniUiiin) Exetiilive older, 
luly 0 1S81 (\umi) Executive uiihi AufcusI 19 Ibsi (Iiivvii) , I'xiin 
llvi 01(1(1 finniiv ‘I IkSd (luiiii) Extiullvi' iiiflei, bepliinhii 16 
1<ll)> (Inuip Elillonill), Exeeutlve oidci, Diiombir 1, l‘)10 (Foit 
Megivi) Exeiulive oiele*! leobiuiuy 2 1')11 (Foil Mujtic), Excentiye 
oiilii, Mmch 22, 1911 (Halt Itivei) , Pxiiullvt uiilei brptiiubei 28 1‘H1 
(bolt Iviveii, Executive oidii, Miiv 8, I'Hl (Pima and Maiicopa) , 
Exicnlivi eiKlPi Miy 28 1*)12 tl’UiiMi), lOxuntivc oidoi Tummiy 14, 
PH ' (Pillule ind bhoslieini ) Exuutivc oielei Match 1 1919 (Fund llu 
Lac), hxeintive eiidei, kn„ust 2 1')19 (Paiiiti ) , Executive (ildii Ipiil 
21 191b (bliiliit or bliivvvlts) , Expiulivp Olden, Tinuaiy 19 1<I17 

(Nnv ijo) , Executive (Hdii M iicli 21 1917 fl agimi Pm hhi) , Exeeutlve 
oidci, Julv 17 1917 (Kilbnb) Eximllvi oiele i hehiuaiy J9 1918 (Skull 
Vilkv), Exiculive oiclci Mtueh 21 1018 (Western Shobhonc) 

'"'birailu in cHiit IS the Execulivc oidci ol Miy 7, l')17 (Navajo) 
which piovick’s Hint disignnlid 1 ind he 'act aside tcmpuieullv nnill 
ulliilmciitb In scvei ilty can be ni idi to tin Navalo Indl lus llMUk tbcrcon, 
ell until some olbci piovislon can be midc lor then welTaip” An old 
Exicutivc iiidci, Jiuuaiv 19 1918 (Nnvain) bcc also Fxeintivc older, 
May') 1'I12 (Puiutc) ("until Ihen sultnlik m ss foi allotminl puiposcH 
*■ • I may lx tullj invis(if,ittd ) lexcxutivi iiiilii, Diccmhii 11 I'llO 
(loiui dAline) (‘‘as nn mlditiou to the Indim scheiol iiid ikcncy bite 
• * ♦ until snih time is it shall be no loiigci needed and used foi 

this puiiiose ’ ) 

'•“Exetnllvc oidir Septemilni 22, 18(i() (Rhuulwulei) , Exccutlvi oidci 
Tuno Jd 1870 (Itoeipi) Executive eiirtii, kugust 29, 1877 (Mlssiem) , 
Exeenlivo Older Seplcmbei 29 1877 (Mission) , Exe cullvc orde i, H lie h 9 
IbSl tMisslon) Executive nidei, Tuni 27, 1882 (Mibsiiui) , Fveiulivc 
ordci, Novembei 19 1892 (Navugo) , Exeeulivc oidei May 24, 1911 
(Nivigo) Cf Exccullvp oidPi, August It 1011 (Uiuckcknuxie ) ("fur 
Indiui USD’), Ihcsiaonliil pioclamartiiii, lugust dl, 1016 (Clovehiiid 
Natioual Forest — Mlsaiou Indianb) 

'"Executive oulpi, Tuly 12, 1884 ((ThlRocPo Bchool HihPivation) (“for 
Ihp aettlempul of nneb ftiondly Indiana * * * as have liccn. oi who 

miy hereattpi he educated at the Chillocco Indian Induatiinl School") , 
Expcutivo oidii, Oilobei 8, 1884 (Pueblo Indnatrlal School Beacivaiion) , 
Execntire ordii, July 9 1896 (Cbejennt and Aiapabo) , Executive 
ordor, Dcoembcr 22, 1898 (Ilnallapai) (‘foi Ineilau school puiposes’) 
kccoid Exocuttve order, May 14, 1900 (HnaRapal) , Executive order. No 
yemhoi 26, 1002 (GieenvlUe Indian Sediool) , Executive order, February 9, 
1900 (Uintah) (“be • * * tmnpoiai^ eet opoit 10 the Protestant 
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It Will be nottd that the loieBouif? Uyes ol oidti iic all 
aimlhii m leiMin ip^ijcfN In e»iU it is lUcieid thit i-cit uii 
design iteil 1 incl be sit apai l in a (li'sigii.nt il iiianui t lot a iwiiiwl 
pmposi In < oiittadistiiiilion to tliesi is the It lie of H1 \cluIivc 
oiilci which though it oltwts the simp iimpnsc iianuli ihc 
setting <ip,iit ot designated lind loi a pailitulii pmiiose, hut 
moie acuiialeb he teiiiied K\i'(iili\c viipimal Him E\p«nlive 
iiidei The typical sitniliim 1111111111 this Evetuli\c apinoi il is 
fdUiKl iiisPs yheie igimts of the T\' n 01 lutciioi Itciiailiiiiiits 
of then iiivii clist ibtiDii sit asidi designatid 1 mils and uotiii the 
E\ecutno depai fluent ol such ai lion In (tinliimiuci* tliucol 
the E'eciitiiP niav iiiduife Ins appiosal Pithei In ilhMtig Uis 
signatnio to tlie othciil notilif ation 01 b\ issiuug an mdti con 
turning smue ^ ’ Needless to SrU thia tviie of Eveciitne oidet is 
of Piiiiil lahdili with the 01 dois lieicmlM'ioio mentioned “* 

Conipaiatn el\ feiv quebtious hasp aiiseu as to the intcipiili 
lion ot EsKiitne imliis estihhshnig Indian lesei \atiniis t)ui 
sinli niiestnm w is laiscd hetoie the Qouit of t’lciinis ni the t isp 
of Ciaii A'litifjn v ViitUd i^lalis ' ‘ Ateoiding to that cimit, the 
phiase in (ontioipisc lescMiiiig nn aica foi theCiow tulip' lud 
snrh othei Inrliuis as the I’lesiduil inav, tioiu time 10 tiini 
locate theiion *' «a\c to the tube 

Episcopil Clmrch foi mission 11 y anfl cpmeluy iiurposts Jor thi bitiehl nf 
tile Ute Indians so Ion, is usul thiiitoi '1 1 Biecntiyc oidei, Inh (I 
l')12 (Hosdmdi Cf E\(iuti\( nidei Tniii 18, lOli (PapaMM < foi 
school, aMUci niid othii iiecessaij uses ) ExccnliTt oidci Tnmniy 
17 1012 (bkutl Vollei Bind), Escciillvc oidei Mi> 20, 1012 tlhip 
Cieek Bind) E\mii(nc oidei. Tub 2J, 1016 (i’alnte) <“loi use 
* • * as a (smitoiy and camping gionna") Bxecnlise mdoi 

Much lli lOlR (Wilkei Btivn 1 (‘as a cia/tng lestmtion’) 

“‘■Bvciitiif (iidei, 11 ij 14, 18T) (Isalielhi) , Exccutni oidci Vniiisl 0 
1866 (Ottma lud Chippewa), Hxecutnc older Sqiterolici 2" 1816 
(Outoiiugou) , FzecutiTC order. May 22, 1810 (Ucudnclno) , Exoiu 
tlie order, DceomliGi 21, 1818 (Pond Uu Lie) Executnc oidei Apiil 10, 
1804 (Little Tiaieisc) , Bxeciithc oidei, February 27, 1868 (Niobiaia 01 
sintce Sioux) , Bxeciitiyc otdai Inlj 20 ISliO (Niobioia 01 Saime 
Sionx) , Ji/Xcentiye uidei Tune li 1867 (Bolt llnll) , Bxccuihe oidii 
Tune 14 1867 (I'oeui D’*Uone) , BxeiutiTe oidei, Noxombei 16 1807 
(Nuibiaia Ol Santee Sioux) , ESoouttsB oidoi Tanuaiy 10 180H (t'liiy 
eniK lad Aiapibo HalfUieed) , Exicntne older July lO 1860 (hort 
Hall) , DxocntiTC order, Timu'iry Hi 1870 (Mission) Bxecuilye oidci 
March HO, 1870 (aouud Valley) Biecutiye nirtei NoTembei 0 IS71 
(loit Apadiey , Bxecutne cndei November 9 IRTt (TTbite Mmiplim) 
Bxccutne Older Tunuarv 0, 187 ) (Tide Bn er) BxccnitiTi oidet luly 6 
1878 (Blachteot) , BJxpcutm ordei, July 6 1878 (Poit Belknap) , Fvocu 
tlye oidpi, Tuly 6 187H (Port I'ock) Bxecutive oidei, Maieb 10 1874 
iWilkei niier) , Execnlive order, fieptemher 18 1880 (Port Molive) 
Execntlye oidei, Noyember 16 1886 (BJamatb Biier) 

Of VniUa Btnfei ^ Walhei Jfiue* Tri flist , lOt P 2d H84 (C f A 
9 19d9) 

"•SI C CIS 2d8 (IBdO) 

«* Of fn 06, Bupra 


SECTION 8 TRIBA] 

That a tribe nuiy acqniie land in its own name is a conae 
qupn(» ot its geiieial contiactual capacity, disenssed in Cbaptei 
14 of this TOlnme In the exeiciM ot thifc capacity vaiiona tubes 
have, flora tune to time, xnuohabed lands (u&mg the teim ‘pui- 
I base ’ m its tephncal Kaise to include acquisition thiongb gift 
and dense as well as baigain and sale), and the lalidity of sncli 
pmchkses has been lecognized tegiblatively and Indiciallv*" 

A notable Instance of land acanintion is found in the histoiy 
of the Baotein Bond of Oheiokee Indians of North Oaiolma 
The individual memben of the baud had the foresight to pioyide 

wpneblo Lands Act of June 7, 1024, 4 h Stnt 638 Act of Msicb 3, 
1871 18 Stat 420, 447 (Boetein caioioteea) , Act ot Aufsust 4, 1802 27 
Stat 348 (sastem Cheiokees) . Act of Maich 8, 1926, 4J btat 1141, 1148- 
1140 (Choctaw) 

^aatoiay UiMted firtaten, 48 P 2d 873 (CCA 10, 19 HO) Pueblo De 
Taog V AtatnJeta 04 P 2d 807 (C r A 10. 1838) , VmUi 8tatr$ > 

7 iO, 1 4 ties of Land, 97 F 20 417 (C, 0, A 4, 19 HR), 


' * (Jills (III light to lesidt upon the ipseisatiou, so 

set npjil Iis E\ptufi\c oidpi, iiid did not confei upoii 
Ihcni my dehiiiti title 01 initiciilii mteii-st 111 the land 
It \s IS in the 11 ituie ol <i tenancy by snfEeiaiicc 01 icsiden 
till lilh '■ ' ' The Exeuitive oidei lescuos to the 
rtesideiif th< iiglit to put otliii Iiidi nis on the leseisa- 
tion inU this umUl not la done it 1 stUiitois title, as 
tenants ui louuniin was gisui to tliesc fase tubes alone 
(I'll 278,27')) 

Mhuo ail Bsoditivc oidei esl.ibhshes an Indian leseivation 
m in an ri pies loiisly 1 < su ved foi 1 cseis nii pin posts it lias been 
held tint the lafei EsetuHse oidei snpeisedes the euhei 
oidci " 

It his been held that a icseissitioii in the naluie of an Es.etii 
lise oidci leseisation may be estabhsbed without a toimal E\ 
ocntise oidei it a couise ol admiiusti ilise action is shown which 
h.id foi Its piuiiose the inducing of an Indian tube to settle m a 
gnen area and il the aita Ills theieiftei been leteiied to and 
(k'lll with IS in Iiulian iiseisatioii bv flio Exeuitive bnnoh 
ot the OostiJimenl 

Likcw'isp it his been held tbit 111 Evecntive leseisatioii may 
lie cieatid bs admiiusti alive action piioi to the foiinnl issuance 
ol 111 Exeuitise oidei, the oltett o± such oidei being simply to 
give ‘foinial samtiou to what had been done betoie”'" 

Octisionilly i lieats leavcM a good deal of discietion to ad 
iniiiistratise inlhoiilieb in establishing i leseisatioii, and the 
conits must look to iidniimstiafiye coiicspoiidoncc, mips, and 
otliei K'lioids lo delciniine (he date, extout, aud cbaiactei of the 
lespivtlioii neie we aie on Uio lioidciliiie bctwcmi lieatv and 
Exeuitise oidei itseisalions’'* In tact, the touiiection between 
lieity md Mxcciitne oiiUi is (haiacteiistic of mam, if not 
most, of tlie eailv Bsemtive ordeis and piosulcs a leg.il biois of 
niiquestloiMHl validity toi such Hsoculise oitleis**' 


"Op Bill t D, U 28189 Vugubt 2( 1030 

"OQia WinnrbiiKO ana Ciow (hcek Beseisatiou, 18 Up A U 141 
(1880) 

Paciflt Rtt Co T Wiyiiiii 246 U S 283 (1618) affg 
210 Fed 191 (C C A 9 1010) 

"SpoWmps Chundler, IbOV 8 s04 (1896) 

'"In thi present jnsi mcc the uidtre of Miy 29 187H, February 2 
1874 md Octob“r 20 1871 not only cnnflimed Indiin rights ot use and 
occupincy (84 Op Atty Gen 181 187), bul were issued In puisuance 
(If obliaatloub toward the Apache Indians nudci taken by the United States 
ill the Ti( Ky of July 1, 1812 10 Stnt 070, In which the Government 
igiied “at its < iili(>6t conyenienco' to “dceignate, scltle, ind idjust then 
(iiiKoilal boundatlee ’’ Memo Sol I D, Tune 28, 1640 (Meimaleio 
Apacbi) 

, LAND PURCHASE 

that land puichased with individual timds should be held undei 
a single llUe fliot by a piivato trustee, then by the incorporated 
band, and fliiallv (by cession from the band)"" by the Umted 
States m trust foi the band Always leoisting allotment, the 
band has iuaint,iined its lands intact, in shaip contiast to the 
fate of its feliowr tiibeomen m Oklahoma ’* 

Fiona tune to tune, the Secretary of the Inteiioi has been 
nulhoiised to puichase lands for Indian tubes Such legisla- 
tion, where specafle, has been dealt with undci the heading 
“Slntiitoiv Heseivationb ” IVhei(' the legislation a cates a gen- 
einl authoiity, the piocoss of establishing leseivabons by pur- 
fhase lesembles the pioccss wheiebv the tube Itself undeitnkes 
to ncqiuro lands 

The acquisition of land by the Secietary of the Intenox for 

See Act of June 4, 1924, 13 Stat 876 

Bee Vwtrd hlatrt y 7,HW H Acre*, 97 F 2d 417 
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an Indian tube, tbiongh puiUiase, gift, exchange oi asiijigiiment 
01 fhiough iclinqiiisliraent ot land bi indiiidual Indians is 
riutlioiized by section 3 ol the Act oi June 18, 1034 It has been 
held that the pmpose of “pio-viding land foi Indians” is seiied 
by an exchanfee tians<iction nheicbv an individnil Indian tians 
fcis allotted land to the tube m exchange foi an assignment of 
occuiiani y lights in the same oi in auothci ti ic I, hinee the tube 
thiough this tiansaction acqunes a dchnilc mtciest in IhP 
land o\ei and above the timsfeuoi’s ictained occupancy light 
Whole a tube exchanges land with a non-Iudinn, vindci this 
bcctiQii, the c ilUL of the land ncquiied must bo equal to. or 
gieatei than, the value of the lind ceded, since the pmposp of 
section 6 is to inciease the tiihal estate lather than to open the 
wo j to its alienation 

Belinquishmeuts of indnidiial timbci and nimcial lights lo 
the tube hue been made in lousldciation of othci siimlai le- 
linqiusbmenth b\ othci merabcis of the tube”" The io‘nlt of 
such a tiansicUon is that each memhoi of the tiilie has an 
undivided mleiest in the eutiie mincial ihd timbci wc<illh ol 
till leseivdbon, instead ot a paiticulai intciest in Uie possible 
timbci and miiKial wealth ot his own allotment 

It Ins been hi Id Ihit <i tube inij imiihase illotted lands 
in houship status wbeie such linds aie offeicd for s.ile by Oie 
Becietaiv of the Inteiioi The mechamcs ot swli a liansaction 
are elsewhoie discussed"" 

The acquisition ot lind bi ono tribe fiom .inothei w is at one 
time a common method of acquiiing tnbal piopcitv The rtis 
tiuctiou between such a tiaiistii <iud a tiausicttou wheiebv one 
tithe IS dissolved and its inenibeis lucoiiwiated in anothei tube, 
19 caietully analyzed by the Snpieme Com t in the case ot Oluio 
icc ilotioft V Joutncvoaluc*" 

Fui some time it was doubted whethei lind lonvived to an 
Indian tube by pin ate paitiea was within the piotection of the 
Fodei.il aoveinmcnt These doubts weie Idigcly dissyiated by 
the ease of Vtitltd Htules v 7,^05 3 Aoa of lawiF,” m which it 
was hold that lauds of the Fastein Oheiokecs of Noith Oniolma 
w oie not subject to a chum of adv eise possession In an opinion 
which illuminates the subject, tlio coiut declatod, do Parkei, J 
As we weie at pains to point out in the WuoM Ocue, 
It makes no diffeicnce that title to the land m continveisy 
was oiiginallv obtiinod by grunt fiom the state of Noith 
Oniolma, oi th,it the Indians nie citizens of that state 
and siibieet to its laws The doteiminative fact is that 

1«48 Btat 084 25 tr S C 46B 
Memo Sol ID, ApiU 4, 1086 

’■Memo Sol I DpEebrnaivS 1987 

'"Momo Sol I D, October?, 1937 (TlcariUn Apache) 

“•Memo Siol I D, August 14, 1987 

K*See CbipKi 11, see faO On the disposition of rclmbmstble debts 
charge ible to thi estate, aie Memo Sol ID, Jonnniv 2 1010 

1"1B5 D B 190 (1804) ilTg JouiHtvoahe T OJwolec Vatwn, 28 
C ClB 281 (1898) Arcoid OhaoJiee Nation v Blaokfeathot , 1B5 IT B 
218 (1804) 

in97 F 2d 417 (C C A 4, 1998) 


the fcdeial goiCinment has assumed towaids them the 
simc soil of guaidianshiy that it exeicibcs ovpi othei 
tiiliis ot Iiidiins, tioui which it lesults that then piop 
city bei limes an lustiumeiiLilitv of tint giiseiument tin 
the ac( ainplishuieiit of a pioiiei gmeiunii'iital pnipose and 
niiy not ho taken liom them bv cimti ict adieise posses 
Sinn Ol otheiwise wiflioul its umsent Viiitof Htutd i 
Canilfhion, 271 U S 481, 110 4(i S Ct 361, BGJ 70 L Kd 
10.*) , I mini tllalc , V l/iiiiir solo, 270 TJ B Ihl l')0, 40 H 
Ct 298 101, 70 L Bd 389, VmUd Sfiitcs v Biimloi'ul, 
231U S 28, 34 H Oi 1, BS L Bil 107, Hi 1 1, man \ Omlcd 
Ktato., 221 U S 418, 48S, J2 S Ot 124, 30 L Ed 820 
Indeed, .i statute of the United States expiesslv foibids 
the acquisition of lauds ot <iiiv Indian tilin' lu imiiliise, 
glint, Icisc Ol ollici com cv am e, ixci'iit bv tu'iti in con 
vciilioii iiid snlijeits topenilty uiyoiic not beuig empliu i d 
nndei the anihoiity ot the United Stitts who altiuipls 
toucgotwtesniblieaU 11 S <) 2110, 23 U S C A <(177 
This statute piotects Indians such as these <is well is the 
iitmi idle lubes Umtrd Blitli i, ^ Oaiidrluiia, niinn knd 
the pioteition is not illeitid by loisoii ol the l.ict 111 it 
the band his been iiicoi pen itod uiidci i state ehiitiu 
iiid it louipts to t ikt> telion theioundpi Vmfitl Htuto ^ 
Jtmjil supm I Oil Si P 317, 334 Ueitaliilv it tile 1 iiid 
was not alienable bv tin* Indiiiis title lould not lii ob 
t lined tts against I hem In iilieisi inissessicm Biluiiiip 
St ho \ lSf/o< A /on, 183 U S 200,293,22 S (’t 107, 4fi L ICd 
201, amoit \ VmHd BtiiU s, 10 Cii , 48 P 2d ST4 (Pp 
422-423 ) 


If adveibe possession will not give Mile luidei st ilo 
slaintos of limitation ag,iinsl icstiiited allotments of 
individual Indians, a foitiou such possession laiinol (five 
tilh to linds held in tuist loi the common lu'iieflt of the 
lube ovei whith the United Slates cxeii ises guaidiaiiship 
It IS iievond the )iowi i of the state, eithoi IhiouRb statutes 
of bmit ilioii 01 advoise possession, to affect the iiituest 
of the United Stales, and Iho tJmtwl States in luitcstlv 
his an inteiest iii piosciviiig the piopeity ot these Wiiids 
of Iho goicinment foi theli use .ind hcncfll As s.ud m 
the* tlKkman Vast, siipia ( J2 S (1 pagi* 142), “If these 
Indians may be divested of then lands they will be thiown 
hack nvon the Nation ,i imnpeu/Pd, discontented • ♦ ♦ 

people” Tlie lauds held ioi thorn aip thus an instuimen 
tnlilv in the discliaigc ot the duty which the ftovoininfiit 
has isbuniod towaid them Title to It can no moic bo 
acqniKHl bj advoise poseesaion undPi st ite stntnto, th.in 
to lind held foi othci goyeinmental puiposes (I* 428 ) 

V finthei step in .issimilahng the st.itus of lands pint liasiil 
foi Indians to the stitus of tie ity, Executive oidci, and slalutoiy 
leseiialions was taken lu the Act of Fe)nii.tiy 14, 192V “ which 
extended the piovislons of the UoiiPial Allotment Act' ‘ as 
amended, which in teims toveicd cmly leseuations oieiilud 
“eithei by lieity stipulation or by viituc of an act nl Coiigiess 
01 executive oidei setting apait the same foi then usi',” to “ill 
lands heietofoie puuhised oi which may hoieaftei be pur- 
chased bv authoiity of Gongicss foi the use oi heueflt of any 
individual Indian oi baud oi tribe of Indnms ” 

« 42 Btal 1240 

’’Act of Febmaiy 8, 1887, 24 Slat 188 


SECTION 9 TRIBAL TITLE DERIVED FROM OTHER SOVEREIGNTIES 


The amtlysiB of tilbal lights m land is complicated by the fact 
that all of the tenitoiy of the United States (with the posbihlp 
exception of Oiegon teintoiy) was at one time snbiPct to some 
otiiei soveieignty, and it has been the consistent policy of the 
United Statee, to respect rights m icol piopcity lecognmed nnder 
such pnoi sovereignty This policy, based upon mtciiiatioiijl 
law,'" has been afflimed In our various treaties with Spam, 

"‘See Bailter v Homuy, 181 D S 481 (1901) (dtscQaalng Treaty of 
Guadalupe Hidalgo) 


Fidiice, Gicat Butain, Mexico, duel Russia It ^voulu tdae us lai 
bcTOud the limits of this volume to analyyp m any idetail the 
pimclples of Spamsh, Ebencb, Biitish, klexuan, and Bussiau law 
govcining aboiiguial titles It is npce-'^iiy, however, to refei 
lo the statutes and judinal rlpelslons ol this coimtiv which in- 
teipiet the appUcahle piiuciples of foieign law and mark out the 
authoiity which the eouits of this Nation wall acx.oid to such 
piinciples 

jju some measuiP the Spamsh and Mexican law lelatmg to the 
Pueblos of New Mexico and the Russian law i Slating to the 
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natuBS oi Alaska aib dealt with lu sepai ate ili.ipteis * and need 
not lie tlistnsscd at this iKiinl Tlie leUvanto ol Spimsli and 
Mixnau 1 iw is not, Iiompipi, limittd to Hit piobleins ol tlie 
Pticblos (it New UoYito TLe (cssiou ol Ploiidi and Uit land 
tUuns of nomiilii Indians in Iho litei MtMtaii cessions ofloii 
iiivolie (lilhcult questions of Spamsli liw 

Tliu ralifonin Pin ate L lutl C'lamis Act ot Maitli 3, 

1)101 Kkd a meins foi detciimnniR laud udis cs( ililislicd uiidoi 
Mexican Ian imlinlniR iifelits ot iieimantnit octniumi lo-ted 
in ludian tiibis It li is liion held that claims not inesenttcl to 
tbe Coininission established imdei this act hate lieen namd, 
Pirn tlioneh such tlaims cnianitc fioni Inclion lubes not piac 
tlenlli in a position to piescnl them .it the tlnao nhoii the 
cominis>.ion was fiinotioning 

The etlect of Miianisli uid Biitisli law upon Indian iifdits 
within the Ploiidii cession was an di/ert by the buinemc (’onit 
iiilhectsc ot tritdidv toiitrtf /lti7t<’s,’"fioui which tlielollowuig 
('xecii)ts aie taken 

"Wo noM i omt to considei the tintiue ind ts.ti‘nl ol the j 
Indian title to these 1 nids 

As Floiida MIS toi JO itais niidti the diumiioii ot 
Gieat Butani, the Hits ol that countii weie in lout as 
the uilt hv Minch lands ncie held lud sold it Mill be 
iipcpsviiv to (Taniiiw wli it thev Meip as .iDiAicable to the 
Butish pioMuces hefuie the acquisition ot tin Floutl.is 
lit Iho dealt o£ peato in 17 (ii One uniloim uile sums to 
liivc pie\ ailed litmi tluii lust settlement as u'liens In 
then laMs, Ih it luendlv Indians Meie piotetteil in tbe 
iwssessiini of the lands thei ortnpiid, and wue tonsidtied 
as owninf? them bv a poiiictu il unlit ot iwssessnni in the 
tube 01 nation luhahitina ihciu, as Uien common inopci ty, 
tunn itcueuUion to kCMieiitioii, not as the Ufcbl ol the 
lUtUMtlu.ils located on pal ticnlai spots 

►Subject to Ibis iislit <,t ijossession, the ultimalt tee 
was in tlu Clown lUd ils gi iiifees, which could bo gi uited 
by tbe Clown oi colouwl logWatiiios Mhile llie lands lo 
inained in uossesslon ot the Indi ins, tbcmgh posse ssiou 
could not b<* t ikeu withont then consout 

ludividnals could not pmehaso lutliau lands niUiout 
j,)eiuussic,n Ol license tiom the ciown, coltmiil goiiiuois, 
Ol accoiiliiig to the iiiles pusciibcd b\ lolonul Iims, but 
sneh Duichases weie ^<^bd with such bcense, oi iii ton 
toimlli Mith the linal laws, iiid Iq tins union of the 
paipetniil light of ottuinincv Mith the ultimate tee M'liitli 
pissed fiom the uomti by the Ueensc, tbe title ol the 
puichasei became comiilete 

Indian possession oi otcupatiou was considcicd nitb 
lefeienco to tlieli habits and modes of life, then hniitiiig 
giouuds yeie aa much m then aeltiil possession as the 
rieaied flelda of the white. , and then lights to its |ex]- 
clnbiie enjoyment m then omd way and foi ihcir own 
puipoies MPio as much lespwled, until they ibnndoned 
them, made a cession to the soveimncut, oi an aiilhou/’ed 
bale to indniduals In cithei case Uieii light becanu c>x 
imot, the lands could be gi anted disencnuilicied ol the 
light of cHcuiMncA, Ol enjoved m full dominion by the piu- 
< Imseis tioin the Induns Such vias the teuuio of Indian 
lands by the laws of Maasaebusetts Indian Tjiws, <) 10 
16. lb, 17, 18, 10, 21, m Connectunl, 10, 41, 42, Khodo 
Ibland, 62, 5?, Npm Hawpshiie, 00, New Toik, (i2, tt4, 71, 
85, 102, New Jeiscv, 138, Peimsvli am i, 138, Maivlaud, 
141, 141, 144, 145, Viigiuii, 147, 148, 150, 153, 154, Noith 
llaiolinn, lUS, 4, 58, South Caidlina, 178, 179, Geingm, 
386, 187, bv Oougiess, Appendix, 16, by then lespcctiye 
laws, and the decibions of couits in then const! notion 
See cases colluded m 2 lohnson’s Dig 15, til Indiana, 
and VPTiaitou’s Dig bt Laud, Ac 486 Such, too, was 
tho view lakon by (his coin t of Indim lights in the case of 
Johnson V WTntosh, 8 'Whedl 571, 604, which has leceivcd 
imlvoisal assent 

The meuts of this cnae do not make it necessaiy to in 
quire whethei the Indians within the Dnited Slates had 
any othei lights of soil oi juiisdietion, it Is enough to 


or Chaptei 20 (Pupbloi of New Upiico) , CTiapLei il (Alaskan Natives) 
'"9 Btit 681 

>"Bo»ler 1 Bai ley, 181 U B 481 (1901) , United States v Title Ins 
Co, 286 U B 473 (1024), affg 288 Pea 821 (C 0 A 0,1988), 

>"8 Pat (11 Clirtie) 711 (1888) 


tousidci it as a settled pnni iplc, that then light of occu 
parni is coiisidcud is ►acicd is tin fee simple of the 
Mliltcs 5 Vet IS The piiuciplis which hail been estab 
hsliiil m tlu colomis wtie adoiiled by the king m the 
inoilainalioii ot Oclobei 1763, ind ipplied to the pi ounces 
acqnncsl bv tbp tieati ot pp.iie and the ciowu luids in 
the 101 11 pioMiKOs, noM cimiposnig the Dinted Stales, as 
(lie kiM' Minch slKuiUl goifin Hie cmoiuient uid bans 
niis-ioii of Indian iiid i it uit lands Atlei pioiidmg toi 
(lie goiciniiiint ot tlu icuiineil pioiuiccs, 1 Laws U S 
144 4J4 it anlliini/es the gouinois ot Quebec, East and 
AVtsi Ploiid i, to m ikc gi, lilts of sneb lauds as the king 
bad poMci to dispose of, upon suih leiins as luive been 
usiiil in othci colonies, niul such othci conditions as the 
tioMii might diem nocessaiv ind exiir dierit, withont inv 
otlici lestuctioii It also aiithoiizod waiinuts to be Issued 
b\ lhego%eiuoi‘ loi nnbtaii <ind naval seivices lendcied 
in Uic then lite wai II itsciicd to the Indians tbe pos 
Session of then 1 inds md hunting giouuds, and jnu 
luluted lUt> giantiiiR mi wauaut of <1111 vov, 01 patent 
loi anj lands Mest of the he ids of the Atlnidc Mateis, 01 
Mbith, not haling been 1 piled 01 piuib ised bv the crown, 
Men leseiml lo tbe Indians mil piohibiterl ,iU pinch ibcs 
fuiin (htui Midioiit Its sped il license Tho M.uianls is 
sued puisiiiul to this piod.imatioii toi lands then within 
the Xndi in bonntbui, lieloie the (lealy ot Foit Htunwlck's 
ni 1708, hut been held to iwss tbi title to the lands 
wineied on them, in opposiiiim to i Pciinsvliauia patent 
afleiM.uds issuitl Ainu v fitint, 3 Dillas 427-106 
And ill titles hi Id iimlc'i (he chaitoi of hcciiM! of the 
(lOMii lo puuhise tiimi Hie Indi ins have lieen held good, 
ujd such poMcn his iieipi laen denied, (he iigh( of the 
Ciowu lo gi iu( hung iimiplete, this pun lamntion hid the 
effect o( a liw in iclition to snih puubases so it Ins 
been coiisidtied lii (bis inmt S Alhc it 655-6()4 (Pp 
745-747 )*" 

A ilassM histuiic il aicount ot the i-vtiiit to which luihan 
iightH MCie iicoRUi/od niidci Biitish and colonial lule is given 
lij Chief Jiisliu Miisbill in Ins epit opinion m Wmetstet v 
Ocoiijw*'" kttii luialviing the cLiims of the luiopcaa nations 
on (he siibiect of iibouginal light, the tlliiel Justice ofCeied 
these comments on the rulonial di iiteis issued by the Emopean 
poweis uud the iccognition ot Indna lights unplicit in the 
Iiingii ige of these chaiteis 

Tliepowti ot making m.u is contened by these ch liters 
ou the colonies, but deteiisiie wii .done stems to have 
lietu coiiteiMplatcd In (he hist tliuloi to (hi hist and 
second colonies, tlui aie empoweied, ‘foi tlieii sevcial 
defences, to tiitimnlci, e\pulse, iciiel, .iiirt lesist all pei 
sons who shall, Mithont license,’ attempt to inhabit 
"wilhiii the said piocmcts and limits of the said scveial 
colonies, (11 (lut shall enteiiiiiso 01 attempt at any tunc 
heieaflci the least diliuneiit 01 auiioyance of the said 
scveial colonies 01 iilautnUous ” 

Aflei aiiali/iug vnuoiis colonial chaitexb, the couit concluded 
Tluse motives ioi iilauUiig the new colony lie luconi 
p.xtible with the lotty ideis of gi xiiLiug tho soil, and all 
its inhahiiautb fiom sea to sea They clemonshate the 
tixith that these giants asseit(»d t titu* agiunst Huioiieans 
(inlT and weie (onsideied is blank luipei so f.ii as the 
lights ot the nabiBS woie concuned The piowei of wni 
IS given only foi defence, not toi coiiqiiest 
Tlie rhaitcis coutiuii passages showing one of then 
objects to be tile civiZlz.ibou of tho Indiaub, and then 
poiivcision to (’hiistiauitv — objects to he accoiniillshed bv 
concdiatoiy conduct and good example, not bv oxtei 
nuiiatiou 

The actual slate ot (lungs, and the piacHie ol Biuopean 
nationsi, on 80 much of lhc> Amei u in t onbnpnt a«i lies 


xa ippaiontly tbe Bnpieme Cuut ivis of the opinion that the piln 
oiplea ipphcablc to Indian pessiynions In llortda under Spanish ink 
Mtie not Identical with thove apphcahle In the Tointoiy of Now Mexico 
Tbe couit flixlared that, to Spam, “the fnendaWp of the IndlauB won a 
most Impoitant tonsidciaiion It wonJd have been loot by adopting 
toward* them a la«. hbeiol, Jual or Mnd policy than had bMn puisnrd 
by Gieat Biltdin, 01 acting acconUng to the laws of the Indlet in force 
In Mexico and ran " (P 7C1 ) 

“•6 pel (10 CSlitl*) eiQ (1882) 

“ Sao »oe 4 ot tine chapter 
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liotWLdi Ihi Wissi'.'siinu and IliL AtUutit, O’viilaiu lliwi | 
claims) ciud (Ik* cliaiteis (lu'v TliPu pieb u- 

sioiis unw oidably luleiluitd iMlli each otlici , tlioiigta tlip 
disc <)i CIV of one lias .idiuiltecl hv all to exclude flic clciiia 
of .my othoi, the citenl ot IhaL discos eiy sv.i'. tile subject 
of nuceisiijfl routosf Bloods conflicts uiose Jiclupeii | 
Hum, wIiicU give impoilaiicc .md secuiily to the lieigh- 
hoiiiif., n.itions Field* md unlike m tlwai cli.n ictoi, 
tlie-y iiiiklil be foi 1111(1 ilile ciiiniiL's, oi elfictiM fiientls 
Inste.ul of ion iim then n seiitiiicnts b\ isscMtins anins 
to then 1 mils ol Lo iloiiuinou osei tlieii pci sous, llieii 
fiUiancc MIS souulit b\ flitUiiui, pi otrssions, diitl pui 
(based bi nth iinsiiil" 'llie Eiiiilisli, Hit Fioiicb, ind 
till* Hpiuiiids ut’ie ( (111 ills coiiiiietitoib toi then fiiend 
sliii) <111(1 Ibcii .11(1 Not well .icqn uiited wilIi tin* evict 
iiicuuiig ot uoids, noi siiiiposiiiR it to lie in<itcii il ■wlitUici 
thei ueio c lilt'd the subjitl'* oi the thildien ol then 
lithti in Kinope, laMsh iii piolcssioiis ol duty .lud alfec' 
tiou, in ictiuii toi the nth pitstiits they irnncd , so long 
IS then Tcin.il iiidc pi iidoin e u is niitonehed, and thou 
light (o si'll gtiiei milt lit Kkinmleducd, Ihov ui'ie willing 
to pi(>r(*ss lUptiidi iite oil the pouei uhith tin lushed snp 
Jibes nl uliKli tint sine iii .ibsohite nei tl, mil ipsti nurd 
diiigc'iiius iiilnideis fiom i uteiing then coniitii , ind this 
w IS jiioh ibh lh(' sense lu uhitli the Uim w is uiitlci stood 
bv thorn 

(Vil im It IS Hut 0111 hibloiv tui mslies no evample, liom 
till Uist setlUiuinl of imi lountu, ot any ittompt, on the 
put of the (loun to nitiitiK with the inlein.il ittuts 
1)1 lilt Iiiclmis, luitliei thin to hi op out Hit agents ol ioi 
eiRii pouei*, whn, is tiadois oi ollioitvist, unghl siduco 
them into fotoian illi.iiiiis The Uing pnichasptl thin 
hinds whim they wou* williug to sell, at .i piite Ihtv wino 
mlliiiR (o ( ike, bnt neiei tueited a suiitiuUi of them 
He list) pun h isdl thin alli mie <iiid (Icptiidentp liy snb 
sidles , hut novel nitiiidcd into the iiitoiioi of (lion ilfiiis, 
Ol niteilcidl with thou -elt govniinieiit, so f.ii as it 
spi'ited ilieiii*Mhis only 

Tho Kenei.il views ol Gi< it Biitiin, with i(g<ii(lto thi* 
Indians, w(?ie detailed by Mi Stuait, supoi nifondont ol 
Iiulnii ilfiiis, in t speotb ilclivoied it Mobile, m piosenco 
ol sevei.il pel sons ol ilistiiu tion, soon .iftoi Ibc pc* ice of 
17fad Towaids the coiicliisioii, ho s lys “L,isllv, I lufoim 
viiu tint It is the kings oid(i to all his goveinois and 
snlijocls, to tio It Indians with justut* vnd Iniui.inilv .ind 
to toibeii .111 eucio.uhinonts on tho tetiitoius allot tod to 
them arcoidniglv , ill individuals aie piohibited lioin 
puicliasing aii\ of voui hinds, but, as you know that, as 
voui white faiothieii e.nmof leed vou when you visit thorn 
unless you give tliuiii gioiind to plmt, it is e\potlcd th<it 
you will cede l.uids io the king ioi (hit pnipose But 
whoncvia you shill bo plt.isisl to siuiontlti any of your 
toiiitoiies to his Majesty, it luubt be done, foi the tntuie 
it a iiubhc nioeting ol voui u.ition, when tho govornois ol 
(he piovincc’S, m the supoiiiitoiidoul shill bo piosoiit, and 
obtain the consent of all voui jiisiple The bouiulaiiei of 
VOUI limiting giounds will Ix' .ittiii itolj hxed, and no 
sottloinent poiniittid to be* made upon tbom As you mav 
be issuied Hut .ill tieitios wiHi >0111 people will l)c faith 
fully keiit, so it is expelled that you, .ilso, will 1 h’ c.iioful 
stiiiUy to obfeeive them” 

The yiotlam.itiou issued bv the king of (heat Biilain 
in 17t)3, soon jflei Ibo latifliatiou ol the iitiilcs of pc lie 
foihids tlio govciuois ot any of the tolomos to giant wai 
i.ints ot snivey, 01 pass p.iteiils upon .my landh whalevci 
Which, not haying been (odod (o oi pui chased by us, (the 
king), as afoicsaid, no lesoived to the said Indinns, 01 
.Illy of them 

The piocl.imniioii pioceeds ' and we do fuilhei declaie 
it (o be om lov.xl will md pleasine, foi the pic>seiil, a** 
.ifoiesriid, to lespive, uutlci out soyei oitfnt v, piotectlon 
.ind dominion, foi the use of the s.iid Indmiih, all Hio land*. 
UKl touitoilos lying to the wosiwuid of the buuioes ol 
the iiveis which fail into the st\i, fiom the west and noilh 
west as ofoieaaid, and we do heioby strictly foibicl, on 
pain of oiu disiileasrae, all oui loving suhiwls fiom mak 
mg any pnichasos 01 spltlemeiits whatevei 01 (.iljng pos 
session of any of the lands .ibove itst-rved, without oni 
spenal lease and license foi that pmiiose flist obtained 

"And we do fuithci stiictly enioiu and leqmie all pei 
sons whatevei, who have, eithei wilfully oi luadveitently, 
seated themselyee upon any lands wiUnn the countiies 


ihiivo tUsiiibC'il, Ol iijion my oHiti binds w hit li not h.iving 
lici'ii ((tied lo 01 piiicli iM-d I)\ 11 ", lie still lostivutl lo the 
s.iid Iudi<iiis, <is .iJtiiesaid, toiHiwiUi to lemovc Iheuisi'lves 
fioiu sneb selllciHiiits ” 

A piocl im itKiii issued 1)\ (Soviiiioi O ige, in 1772, lon- 
lains the tollow in 1 p.iss iifi ‘W liii e is lu.iin poi soil", 1 011- 
ti iiy lo Hie posilivt oidiis oi ibi kiiif,, upon tins suhjLtt, 
have undeilikin lo lu ike sett li inputs bevond the bound- 
aiiis hxod by the lieilics mule with Hu' Iiidiiii nations, 
wliKli buniid iiies oiiglit to st'iyo is 1 bin it i bf'lwPou the 
Whitts iiul till Slid iiilunis ii.iiliinliih on the Ou.i 
baclie” Tht yiotl imalion oideis such peisons to (put 
those toiiiitiii s without di 1 iv 

Sntli w IS Hie iKility ol ttii.it Iliil iinlow lids Hit* Jmli.iii 
nations inliibiiing the iniiloiv timu wlmh slio ovilnded 
all ullii'i ituioiieiiis, iiih lu i d.iinis, md siith lui pi at 
lical t vposition ot (he ibiiteis sbi hid gi mled slit ion 
sidtied them .is n.Uioiis ( ,ip tbli* ot in nut uiuiig Hie iili 
tlons ol jieacc .lUtl w.ii ol govc'iiiiiii' Hit jiisc lv(‘s, iiiidei 
hev pioti'ttioii and she 111 idi In dies with thtin Hu* 
obbgitioi) of w'hifli sli(' ukiiiin It'dgtil (I’j) 64'1-'>1'>) 
The qucslioii of how i 11 Spain md Mexii o 1 a ogiii/ed iiglils of 
possession m nomadic tubes is a (intsltou upon wlurU coiilliftini* 
views have been expiessi'd In Ifoi// v IhntPil Slates and Utah 
ludtutt'i'^ the Oouit ol Ol.imis look (he position th-il Hp.ilii .md 
Mcxiio had nevoi ic*cogniaed any light of cvilusivc ik)sscssioii 
III mv of the nomidit Uibc«<, md that only iicns aanm.itivi'ly 
(Icsigiiued as Iiulhui lesoivatious could lie (oiisicleied liith.ui 
counliy within the me.iuiug of the Indiin liil eiioiusc Act ol 
18d4 Thi ictual docision ui (he case, howevii, was simply that 
.1 1)1.1111 lijf w is nol ittccUidi'd fioin luaintaiiiiiig a suit foi cltpie" 
d,itioiis coiuuiitled by THo Indiiiis by the meie iitt that he was 
on (ill iloiy whith lain bei miu letugiii/ea as au rtitb.m lesiiva 
tioii On Hio oHui hand, tht Hupiiiiu t’ouit, 111 Hu use of 
Choiiliaiiv MoUnu)"* held lb i( uiidii Hu Hp.iiiis]i l,iw ipplK.Hih 
to what IS MOW Hw Sl.ile of Jowa wlipii IL.iL louiloiy wii irndiu 
Sf) iiiish domiiiiuii, tho Foi. tiibt ol TnUi.ius h.id lights of ownei 
ship lu the bind they ottuintd wbith weie of such diguity Hull a 
puipiutcd giuiL ol such 1 md by tbe Sp.imsh Oovenioi would bo 
' * im un.KKXJnniablo ind (apiicious even iM ot ofli 
cial powei, coiitniy to tho unitoim us.ige oC b)s piedects 
son m lospect to tho *11101 of Indi.in lauds, aud that it 
(ould give no piopoity to tho giautee Tl is not nioaiit, by 
whit U IS Just bwii said, that the !5i).uitsli goveinois tonld 
not lehnquish the intoiest 01 title ot the Clown 111 Xndnu 
hinds md foi raoie than a milo stin.ii e , but wbon Ih it w is 
done, tho gi.ints woio made siibjctt lo tlio lights oi Indian 
oecup<incy They did not take elfeil until tbal oitup<Hicy 
had ceased, and whilst it eoutinned it was nol in the jiowei 
of the SpuniJi goveiiioi to .iu(hou/e any one to Intcnfcie 
with It (P aiD ) 

App<uently the Foxes wine as noin ulic in then habitis as most of 
tho othoi Plains tubes, so that tbe coiiect hisloikal view would 
seem lo be lh.it il Spinish law evoi domed title by aboiigiii.il 
ocenimncy to oeihun Indian tubes it was bet. uise these lubes did 
not in t.ict inaxiitaui exdtifcive oiuinp.incy of .uxy teiiitoiy at all 
but meiplj wtuidcied ovei lands which weit* tiaveiscd by otho) 
liibei as well In this Htuation even iiui own law ii'tognucs ibat 
no possessoiy lights aie cieated Theie would sotm, thei ofoip, 
lo be no v.ihd reason lo supiiose th.it Iho Bi)<ij)ish law was nioie 
iigoiutis than the law of Gloat Biitaiu or the HniUd State's with 
lesijeet to the iccognition of Indian iiogsussoi v lights doiived 
tioiii aboiigliial occupancy 


* 38 G,Cls .(SB (1003) 

«10 How 208 (18D3) 

“‘l«y(?ittwit/)itfin»7’}il» V UnilLa Htat( 1,77 C 13 347 (lOai). app 
dism 292 U S GOO 

For a cliB4cal Btatement of Spanish legal theuiy on the snbjeet of 
Indian title, see Tiotoiia, De India ct Do Ture Belli Beleebonea (Irana 
by John Pawl^ Bate, 1917), aTlgmolly pubhihed In 1BB7 And aea 
Unfl, Laws of Mexico (1886), Bees 80, 38, 40 45, 40, 8C, JOB , 8 White’s 
Rccopllaclon (1838), 44 01-03, 04^06, 09, 90-03 See also Chaptar 8, 
aac 4A, supra 
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TRIBAL PROPIfiBTY 


SECTION 10 PROTECTION OP TRIBAL POSSESSION 


Tubil iJossL'-soij light mv be dcflucd a'3 n powci to com 
in.incl Uii' .ud ol tUe 1 iw tiesiii'-seis, Liiiixilid with a 

piivilegi (o use loisonilile Joico in e\flmluit, sn<h ticsiiisseis 
Au dsseition ol pO'^sosMin light, whothci fOutiiiiKl in slatulo, 
licatv, I'Xecntivc ouU'i, in ludicial ilteision, is meuiiUKless it 
hotli tLesi> elonimts iic 1 icking, uid luiiitilecl it one is licking 
The iiglil to piuledioii ot liihal imsscssioii thiungli .iii ictioii 
(if eieetitimil oi otliei possnsviij jflioii nas iliimii'rl if 

an eailv iiwiod Tims, flit aniiieiiio Oonit in flit tise ot IL/is/i 
\ lit noJt declined 

* Tills Tiiduiii tillu consisted ol file nsnlinct and 
light ot occupaiiiv and enjOTment , * ' 

Tlidl an nttioii ot ejoetmciif could bt ni ant lined on m 
Iiidiin light to occniiaiicj ind use is not oinn to qiiPstion 
This IS the 106U11 ot the decision in /oAnson v Alrlntoth, 
8 Wheat 574, oucl is tlie cinestion cliicctlv clodded, in 
tin case ot f’oiiiet v \Miitun, 2 Yeigci’s Tui Reji 141 
(111 the cltect of iosluos in indmdml Imliins ol a mile 
sqnni encli, scsuusl to he ids ol families in the Cheiokec 
tipfities 011817 ‘nnci 1919- • ' (Pp 292-213 ) 

' 7 Stats at Large 156 
«Ibad 195 

ThiB measuia of common law luotectloii wis nmxilihed fiom 
time to time hv tieaty and statute piovisions designed to pre 
vent 01 punish vaiiotu> typos ot tiespnss upon Indian land 
These iiiovislons wcie gcneially limited either to a patticnlai 
tnbe Ol lesoii ation oi to a particmlai typo of tiespass, e g , tres 
pass fill purposes of tiading, diiving Usostock, stealing horses, 
and settlement At no time has tbeie been compiehensive legis 
lation on fhe general iiiohlem of fhe piotcclion of tiibil tnoperti 
against tiespnss The law on the snhpKt is thoietoio a Ins 
toiicnl pateliwoik wfiirh cam baidlj be niidoislood nithont 
refeienee to hlstoin al consideiations 


A LEGISLATION ON TRESPASS 

The eiily legislation, wbethci cmanatmg fiom the United 
States,"® tiom tlie colonies,"” oi fiom the Bhuopean poweiB,*” 


’"8 Hew <1850) A suit la iiespass, taought by the iinbwaa'il 
ocempant of tnbil land against a non Indian, was snccessfoUy mam 
mined In Felioios v Blaoltmlth, 10 How W6 (18B81 
111 a case wlieie i comeiee nndei a congressional grunt bnraglil a 
BULcebsful <iait in eiociment in n atitc court agamst the local Indian 
lupermtcnClent, the Attorney Cfeneral held fbat the writ of cvecntlon 
fonnded on that indgment did not give the conveyee legu posacssion of 
the land end that the plaiutUt was an intruder who could be lemoved by 
fedoial antbontles nndiii R S 82118, ind sud 


• • tbo tilbo hold the leseivatlon not nndei the treaty bul 

nnder their onetnal title which is coufltmed bv tbo aoTernment 
in oneoing to the reeeivation (See Garnet v lyioftofton 8 How 

Tong it would soem that the title unpaited by the ictn of 1848 
md 1883 W18 It that period, and has ever since continned to be 

— I ■‘o the Indian iiitht of oiKupuicy in said tilhe the enjoy 

r asauied thcieto by the 


Ne* Perce Reservalion — Claim of W Q Langford t4 Op A <4 868 
(1875), dedalon leaffiimed in 17 Op A G 806 (1882), and 20 Op 
A G 42 (1891), the latter case holding that Longloid held "notlilng 
but a naked title” (p 47, per Tatt, Sol G ) which could not he in 
voked to picvent allotment "What ig the Indian light of ocempancyT 
It Is the light to enjoy the land forevei with the right of alienation 
hmited to one alienee the United Stales, or to sneh peraons a» the 
United States, in Its capacity ut guaidlon over tho Indians, may permit" 
(P 4S) 

The nenreat appioach to gnch genoial legislation waa Icglslatzon 
anthoiiBing Indian ^ivi(» offlcn-ila, with the aid of the mlbtaiy, “to 
lomovp fiom the Indian conntry all peisona found theism contrary to 
law" Hop Act of June 80, 1884, sec 10, 4 Sta( 720 790 E S 12147, 
28 n S C 2S0, repealed by Act of Maj 21 1884, 48 Slat 787 And see 
United States re rel Got ion v Oiooh, 170 Fed 891, 808-889 (D C Nob 
1878) 

mo Refeienee to legislation of the United States on this enbfect under 
(be ArHoles of CJonfederatton ig found m 18 Op A G 385, 886-287 
(1886) 


jinipuitecl not to ciotfo new pcissessoiy iightb, hut to recognise 
c'xisfiiif, lights inlicicnt in the Indian n itions This lecogmfion 
took the foim of (a) disclaiming tho light oi mtcution to inti-i 
fcic with the action of the Indian tubes, m then own teiiitoiies, 
111 e\fliiilmg Ol icmoviug nitiiuleis, oi (A) establishing foims 
ol end Ol ciiniinal pioccediugs ui non Indian couits against such 
lutindws Thus, wc* hurt iii many of tbi> csiily tieafics, pio 
Msions icLOgnizing (be light of the Indiiu tubes to pioceod 
agfUiist hosiiasoois in iccoidance with then own laws and enq- 
foms"* which, ot couise, antecUted the discoveiv of Amenca by 
Bhiiopeans and applied, oiigimlly, only to Intiiideis from othei 
Indian lubes 

The histone sonice ot tubal posse'-soiy light is a mattei of 
nioic than antiqiiaiiin inteicst, since even today the Imiit itious 
upon the iighi depend m put upon ifs souice Peihnps the 
cleaiest authoiitafivo iniljsis of the basis and ougin of tubal 
[lossessoii light IS that given in tho case nljimtn v WngTif^ 
The lufhoiifv ol tho (Jioek Nation to piesciihe the 
(elms iijnm which noncih/eiis may tiaiis.ict business with 
in its hoiduis did not have its oiigtn in act of Oongiess, 
tieitv, 01 atpic'emeiil of the United States It was one 
of the iiibiieni and cbscutial attiihiitea of its oiigin.il 
scmicifciiti It was a iiatuial light ot that people, lu 
clispon-ahle to its lutononiy as a distinct tube oi nation, 
ami It must leniun an attiibutc of Its goveimnent nntd 
by the aaieemout of tho nation itself oi hv the supexioi 
powei ol the* lepublic it is taken fiom it Neilliiu the 
lutluniti 11(11 the pouei of tlie United States to license 
its eitizeiis to ti (do in tho (’nek Nation, with oi without 
the (oiiseiit ot tliat tiiho is in issue in this case buenuse 
the loiupl nil lilts Luc no ncti Ucc'uses Tho iilenaiy 
powei and lawtul mthoiity ot the t,o\c>uimeut of tho 
United Slates hi lictmso, by tieatv, oi by act of Congiess 
to lake tioiii Ihi <’i c>ek Niitiuii ei ci v 5 estige of its oiiginiU 
Ol accpniecl novel nine ntal aulhoilty .incl powci may lie 
iihmttcd, and toi tho puiposes of tills decision are hcie 
toiiceclecl The i ut lemains ueveitheless that evei v ongi- 
nal aUidmte ot the goioinuiout ot the Cicek Nation still 
exists int let which his not been desiioiod oi limited by 
let of (’oiiguss Ol by the contiaots of tbe Cioek tube it- 
self (P «')0) 

The pioiKibitiou that a tube noedn no giiut of aulhoiity fiom 
the Peilexal Omiinmeiit iii oidci to exoicisc' its inheieul iiower 
of GTcliidmg (lespassois has lioen lepcateflly .ifflmied bj the 
Attoiiiey Qcneial It Is against the backgiound of this, leeog- 
mtion of hibal powei that the course of fedeial legislation must 
be viewed Thus viewed, legislatiie piohlbibons agoinbt tres- 
piss on Indian land oie seen as implementing the assumed 
mletnationnl ohhgntions of the United Stales 

The eaily Indian Inleicourse Acts, culminating in the Act of 
June 80, 1834,’"’ dealt with five distinct tnies of tiespusseis 
(1) tiespasseis (seeking to bade with Indians, (2) bespasseis 


i»iPic*toi»T Broiedei, 1 IVhcat 115. 121 (1818) 

See United States v Bitdhxe, 17 How 526 (1864) (denhng with the 
Act of MinJi S 1651, 9 Stat bSl) 


■•Treaty of Jannuy 21, 1786 with tbe Wlandot, Delaware, CHilppewa, 
and Ottawa Wabons, Ait V, 7 Stat 18 17 Aooold Ait 'VII of Trcsity 
of Januaiy 31, 1780, with the bhawanoe Nation, 7 Stat 26, and see 
Chiptci 3, eeo 8D (1) 

“•195 Fcsl 947 (C C A 8 ISOI), app diam 208 U S 690 (1906) 
“•*,*,* bo long aa a tube easts and remains in possession of its 
lands, its title and poasebslon are bovcicign and exclusive, and 
theie eriats no intboritv to enter upon their lands, for any pnr- 
without thcor consent * • • IOPAG466 

468 (1821) 


See to the same ettett, 17 Op A Q 184 (1881) , 18 Op A G 84 (1884 ) 
““ Sec for ciarapip Art 7 of Tieaty of Angust 7, 1790, with Cieek 
Nation 7 Btnt 85, 87 , Ait 2 of Tieaty of October 8, 1818, with Dola- 
waies 7 Stat 188 

“■Act of July 22, 1790, 1 Stat 187, Act of March 1, 1798, 1 Stat 
829 , Act of May 19, 1790, 1 Stat 469 , Act of Maich 8, 1799, 1 Stat 
743 , Act of March 80, 1802, 2 Stat 139 , Act of Juno 80, 1884, 4 Stat 
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committuig lujuiic', igaiust Inflianb, (d) tiospaisei'a settling 
on Indian lands, (4) tiespasseis diiimg Inestock upon Indian 
lands, and (5l ticspasveis hunting oi tiapping game on Indian 
lands 

Section 3 ol the flist Indian luteicouise Act,'-" ippiosed by 
Piesidenl AVnshington on Julj 2J, 1790, pioiided tor the punish 
incnt of inj x’^ison Lound in the Indian rouuliv "mth such 
tueichandisp m his possession as me usually vended to the Indi ms 
without .1 iKonsp flibt had and obtauiod,” and this piuvibion, 
wUh niinoi luodiflcationa,’” i cin.uns thi law to this diy Soclion 
6 of the s line act" cnul lined i liiithci pioiision niaking it an 
oftensc toi anj inhabitant of the United SI cites to “go into any | 
town, settlement, oi teiiiloi y belonging to my nation oi tribe ol 
Indians >tnd ' ' ' Iheie commit any ciime upon, oi tiespass 

against, the piison oi piopeitv of am peiceiblc and fiiendly 
Indiiii 01 Indians, which, if eomniiltid wilhm the juiisdiction 
of am stale oi within the iiiiischction ol eithei of said disliictb, 
against 1 1 jluin oi white inhibitant theicot, would be punishable 
b> the laws ot such stile oi distiict” This piovision was 
likewise inooipoialed wilh miuoi modiflcatic»i6 in buhseguenl 
stilutet,’" 

The flisl Indian Intoieoiube* Act wii. tempoiaiv, to continue 
“in foiio toi the teiui oi two yeais, and tiom tlionee to the end 
ot the m's.! ■-ession of Ooiigiess, and no longer””" 

The set‘ond Inteiooui se Act that ot Maich 1, 1703,’" miioduecd 
a new piovisioii of impoitiiiio Section 6 ol that act piovided 
Ami lx It liiithci cnaddl That it nnj such citizen oi 
luhalul ml shall make a selllemciii on 1 iiids belonging 
1(1 any Indi in lube oi shall sum y such 1 uids,oi designate 
IliEii bound UK'S, by milking tiees, oi olheiwisc, loi the 
putiiose ot settlement, ho siiall tuifeit a sum not exceeding 
one thousand dollnis, not less thui oue bundled doUais, 
and sullei imiiiisonnicnt not exi ceding twelve months, in 
I he disci ’lion of the couit, hetiac whom the trial shall 
be And It shall, moi eovei lie 1 iwtiil foi the Picsident of 
the Dmted States, to lake such measnies, as he may judge 
necessary, to lomoie fiom lauds belonging to any Indian 


“• Act of Tuly 22, 1790, 1 Stat 137 

>** Act ol March 1 170s, 1 St it 820 (“wilhont lawful license”) , Acts 
of Msy 19, 1706, 1 Stnt 469 , March 8, 1799 1 Stal 748 , March 80, 1902, 
2 Stnt 189 , (“Thit no such ciU/cn, oi olhen peison, shall bo permitted 
to reside it any ot the towns ui banting campa oi nnr of the Indian 
tribes as a tiader without i hcouse ) Act ol June <10, 1881 4 btat 729 
( ‘Ihat iny pci son otlici thin nn Indian who bhaJl attempt to leelde In 
the Indian country as a tiader or to intioduce goods or to tiade therein 
without such hiense, shall forfeit * • •”) , Act of Tnly 31, 1882, 2-’ 

Stst 170, R S t 2188, 20 U 8 C 264 ("Any poison otbei than an 
Indian of the full blood who shall ittcnWt to iislde in the Indian 
oonntiy, oi on any Indi in lascrvatlon as a tiadei oi to intioduce Roods, 
Ol to tiade therein, without such license Shall torfeit • • • pro 

tnded. That this section shall not apply to any peison residing among 
Ol tiadlng with ♦ * • the flee ciTillxed tubes, residing In said 

Indian connhy, and InlouRing to the Union Agency therein") 

“"Act of Inly 22, 1790 1 Stnt 187, 138 See Chaptei 1, sec 2 
IN Act of Much 1, 179a, 1 Slat 320 ("and shall theie commit mnidot, 
rubbeiy, laiccny, tiespass oi other cilme, against the peiaon oi pioporty 
of any friendly Indian or Indians") , Act of May IB, 1796 1 Slat 469 
and Acts of Mnich d, 1799, 1 Slat 743 , Maich SO, 1802, 2 Stat 180 
("and shall theie commit mnidoi, lobboiy, lairenj, trespass or other 
Clime, against the poison ui piopcity of luy fiiendly Indian or Indians, 
which would be punishable, if conmuttid within the juiiadiction of any 
state, against a citi/en of the United States oi, nnautboiiEed by law, 
and with a host lie intention, shall bo found on any Indian land' ) , 
Act ot June 30, 1834, 4 Stat 720 (“That where, an the commission, by 
a white person, of my crime, offense, oi misdemeanoi, within the Indian 
country, the piopoity of any frien^ InCliah la taken, injnred oi do 
stxoyed, and a conviction la had for such crime, offense, ox mlsdenieanor, 
the person so convicted shall he sentenced to pay to suCh friendly Indian 
to whom the propeity may belong, oi whose person may bo Injured, a 
sum eguol to twice the lust value of the piopeity so taken, injured, oi 
destroyed ") of B S i 2148, 26 U S C 212 (Imposing penalty fin 
offense of aison in Indian coontiy) , B S i 2142, 26 U S C 218 (un 
posing penalty for Crune of assault in Indian countiy), 

“»See 7 

”•1 Stat 820 See Chaptei 4, sec, 2 


tube, <iuv cili/eus 1)1 inhabitants of the United Slates, who 
hue made, oi shall heieditei nuiki , oi attempt to make a 
settlement thoieon (P 330 ) 

The leldciice to lauds belonging to any Indian tube” was 
amplihed m latoi hgislalion to idei to ‘lauds belonging, oi 
secuifd, Ol glinted bj (leaty with the United Slates lo any 
Indian tube””™ Vinous otliei iniiioi iiiodilif ilions ,ue found 
111 the language of this pioiision, hut in isseiue it sots foith 
the pieseiil day law on tin subject 

The second Indi in Iiiteicouiso Act, like the hist, wis a tem- 
poiaiy III, to rontinuc “iii loice, foi the loiiu of two ycats, 
ind fiom theme to tin end ol IlK then iii \l si scum of Oongiecs, 
iiid no longei ” ** 

The thud Indian Intoicoinsi Ai I, Dial ot May 19, 179(>, dealt 
tin the flist linio with Iwo now kindt, ot tiis]jassci, the buiilci 
and the i uigei Seetum 2 of tliat .ut pioMilcd 

Ana be a tmthei mat tea, That it anv citizcii ol, oi 
otliei pel son lesident in the UinIcd Stales, oi eitliei of 
the tciiitoiial distuits of the Uinted Hiatus, aliaU cioss 
OM'i, oi go within the slid hound, iiy Imp, (o hunt, oi in 
any wise doslioy the gime, oi shall diiyu, oi otboiwise 
convey anv stock of lioiscs oi cal tie to range, on any 
laiidb allotled oi seciiiod by tioitj wKli the United States, 
to any Indian tilbes, he shall foileit i sum not exieeding 
ono hnndiod dollais, ot be impiisonod not exceeding six 
ipontha 

These piovisions, ii'alBimtil and made pi im incut in the suioiid 
SOI twin oi till fifth Indi.in Iiiteicouisp Ait," yvcic subseijuontly 
soiMuitcd iiid olaboiatisl in the Ait ol lmu> 30, 1831,*" which 
w IS i compi pheusiy e siiinto on Indian iclilions 

Hic 8 iHrf h< It tut tint cinKttd, That it any jK'isoii, 
othii limn an Indian, shill, witliui the limits of any tiibu 
yyilh whom the Uiiiltd Stalls sh ill h i\e oMsling ticaliis, 
lumi Ol tnp Ol lakt lud desliov, any peltiios oi game, 
except foi snbsistciuo lu the Indian (ounliy, such poison 
slull loifoil the sum ot li\o liuudicd dollais, und foifelt 
all tile tiaps, guns, iiud luimunitiou in his possesgion, 
used Ol piiKiiiod to he used tot that puipose, and peltiios 
so taken (P 780 ) 

Sfc 9 And 66 it fuittui tiiuitml, That if lUij petsou 
sh.iU dine, oi olboiynso coin ey any stock oi hoises, mules, 
Ol cattle, to lange and feed on any Imid belonging to any 
Indian oi Indian tube, withonl the consent of such tube, 
such pel sou shall toifcit the sum of one dolUiT foi each 
amiuul of sill h slock (P 730 ) 

The last of these piovisions, whii h Is hlill in toico,** has lieen 
inteiproled lo eovii only the ease whcnc cattle aie "dnveu” to 
the iDseiyatlon, oi lo Iho vicinity of Ihe icsoivalion *” II has 
been held that bheep aie “eatUc” wiUim the meamng of this 
bection** 

Following the 1831 act, Oougiess iiiovidud foi the xiiotoctlon 
of Indian lands against tte&imsa in vaiious olhei slntutos Thus, 
the Act of July 20, 1807,'*^ entitled “An Act to cslabbah Peace 
with eel tarn Hobtile Indian Tubes" piovided that “all the 
Indian tubes now oeeupyiug toiiitoij east of the Rocky motui 
tarns, not now peacefullj icsithng on peimaiieut xesciv.itions 
uudei tieaty btipulatlons” sliould be oHei ed i cspi y.itioiis The In 


“ActofMarchS, 1790, bCc 8, 1 Htat 743 746 
“"Act of MsreU 1, 1793, ms, 16, 1 Stnt 329, 332 
“ 1 Slat 469 Bee Chapter 4, eec 2 

"■ Act ot Maieli 30, 1802, 2 Stat 130, 141 See Chaptei 4, sue 3 
"4 Slat 720 Srt Clioptoi 4, boo 0 
»»E B I 2117, 26 U 8 C 170 

""TiPBpnsS on Indian landB, 10 Op A Q 068 (1880) 

"Aaft Sbeep Oo y VmUtl Statei, 262 U S lOO (1920), a’ffg 260 
Fed lOl (C C A 0, 1018), end 294 Fed 09 (C C A 9, 1918) , DrlTlng 
Stock on Indian lAnds, IS Op A G 01 (1884) , Vnitta v, K<a 

locA, 26 Fed Cob Rn 16744 (D C Oie 1872) holding that the word 
catUe uicludea both nhoep and oil other animals used by man for labor 
or food 

""16 Stat 17 
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rtiiiis pobsessoij light 111 su(h lesoi v<itioiN wis Miuitd hy the 
foIloMing sUluloiv Idiiffunge 

*• Sdul (li«.tn(l <)i ili'stiict-, when so silutcil, mil 

Ihp sdnljoii /ippioved hv Ounfiicss, shall be and irmun 
ppiiiiAiiout hinnos loi s<ud Indniis to hi louitiil tbpiLon, 
diiil uo piisoiilsl Hill memUi'is ol s.iid tiibis sliill evei 
he ppiuuttid to oiiti'i tlieiooii withont the in-iniisbion of 
th(' tnlies iiiUu'siwl, es-iiiit offlfpis md imploiees of the 
Uiiitpd States (Sec 2) 

B CONGRESSIONAL RESPECT FOE TRIBAL 
POSSESSION 

III idilition to tlie toiegoiui; statutes piohibiting vaiious foims 
of tiebiki's upon Iiiiliau lauds, theie is a cousidci ible hodi of 
legislation which eireuds iccoguition to tiiliiil possession bj 
fiimiitiii' tiihfll liuds fiom pioiinous designed to open np 
the pnhlic domain to settlement Thus, foi esainple, the Aet 
ot aiaifli 1, IR"?!, rdatmg to public liuds in Cftlifoima, pio 
tects fioiu settlement "any ti.ict of land lu the oecnpilion oi 
possession of any Indian tribe 

The Alt ol ILii 17, 1881,“ lel iting to Alaska eontiins a 
speiial pioMso 

Pi rn'iM Th it the Indians oi othei pcisons m said distiicl 
sli.ill not Ixj ctistnibed in the possession of any liuds 
actu dly ui then use oi occniuhou oi now claimed fv them 
hut the teams undei ivhicb such peisons may acaiuie title 
to sutti lands is lesened foi fnlnie legisLition b\ 
Cougicss ' " (P 2<J ) 

Piotcitiou oi Indian possession is likewise the pmpose ot a 
piovisiou in the Act of Maich 3, 1861,*^' e&tablisbuig a conit of 
piivatc laud claims to deleinune land claims in foimei Mexican 
teiutoi> witbiii New Mexico, Aiifoua, Utah, Nevada, Ooloi ido, 
and Wa omuig 

No chum shall be allowed that shall inteiloie with oi 
oveithiow any jnst md unextingnislied Indian title oi 
light to any land oi place 

In the a<iine spiiit, gimits of lights of way weife fiequently 
conditioned upon a special nndeitolang by the giautee that it 

* ' < will neitUei iid, adyise, iioi assist m any cfloil 

looking (OHiuds the changing oi extmgnisbmg Ihepioeenl 
tennie ot the Induns m their icmiiiuuK lands, and will 
not attempt to siiiue fiom the Indian tubes any fnithei 
giant of laud oi its occupancy than is heieinbcfoie pio 
aided Pioi'idcd, Hnat any aiolabon of the londitioii 
mentioned in this seebou shall opeiate as a foifeiUue 
ol 111 the lights and pimleges of <iald lailway compana 
iinilei this acl-“ 

In 18S8 the Attorney Goneial was able to say “ 

* '■ It was and is a well known usage of the Govern 
nieiit not to sell lands until the Indian title of occiipincy 
siionld be exIJnguished * * 

Even when* Oongiess has not specifically provided foi the 
piotecbou of Indun posscssoiy lights, the couits have leacl an 
implicit qnaliflcabon bito genei<U legislabon lelatang to the 
public domuin, ui oidci to piotect such possession 

“"Act ot Uaich 2, 3')07. 84 Stat 1229 (peinussion to landowneis or 
cntrypion to complete tiacts at expeuse ot leseivatlon lumted so as 
to excluilp ‘Sands |iu tbo use ni occupation of any Indfm noThig tilbil 
lights on the Ooeui d’Alene SeseiTation") 

•“10 Btat 244 

■“Accoid Act of Mai eh 26, 1884, 18 Stat 87 
28 Slat 24 See chaptei 21, -lec 80 

•“-26 Stat 881 

«»Aot ot Septemher 1, 1888, 28 Btat 462, 487 (Shoshone and Ban 
nock I , Act of Uoicb 8, 1887 24 Btat 548 , Act ot Ocioher 1, 1880, 26 
Stat 663 

“10 Op A a 117 (1888) 


Thus, in tbe CISC oi NpiiWim/ v nhiiiiditi, the Supieme Couit 
dec 1 lied ' 

' * The gcueial giant of authoiity conliiied upon 

the Piesideiit bv the act ot hlaich 3, 1847, c di, 9 St it 
14(j, In >,et apait ‘•uih poition ot lands avithiu the Imd 
disluct then iieatid as wcic necess.115 toi pnbhc uses, 
cannot he consuleied as ompoweiing hun to iiitcifeie 
with lesLiaations evistiiig bv tone of a tieity (P 405 ) 

Likewisi, school land giruits haac neaei been made in disie 
gaid of tubal possessoiy lights ' In the absence ot au ei. 
piissed intent ol Uougiess to the coiiUaiy, lailioid land giants 
have not attected tiib<il possiossoiy lights “ Even wheie Oon- 
giess expicsslv slipulitcd to evtmguish Iiidnm title, lailioad 
land giants coiiaeyod oulj the naked lee, subject to tubal occu 
paiicv md possessoiy lights “ Oiila whcie it was necessaiy to 
giac einigi mis possessoia lights to puls ot the public domain. 
Ills Coiioiess eaei gianted tiihil liuds in disiegaid of tubal 
possessoij lights “ 

C WHO MAP PROTEC f TRIBAL POSSESSION 

The pioteitioii ol lillxil possessoiv lights has been lecogniaed 
as ipioiici luuctiou of the Aimy,'^ of the Intel loi Depaitment, ' 
and ot the r)ep,iilment of Justice At the same lime, the inteiest 
of the tiiJie* tbonisehes in sell piolechon h.is been lecogniaed 
lopc itedly in st itntes “ 

Although piimiiy coueiiu toi the piotectlon of Indian lands 
against tiespass tests wiOi the Indian tube and Ihe Fedeial 
Goaoiuuient, it his betn held that the individual states have a 
legitim lie iiKcicst in pioiccbng Indian possession against ties- 
pa'-s Thus, it w IS eiily hild by the Bupieme Oouit that state 
laws piotocting Indian linds against bespiss weie valid, and 
state dei isions Ihticon entitled to gio.it weight “* Wheie a state 
patent to land included laud leseiaed toi Indians undei state 
Jaw, It was held th.ii such patent was loid as to the euoneously 

«100 U S 804, 408 (1806) Accord Vnitii Hiatts v JlfcInWre, 
101 P 2(1030 (C C t 0 10)9) 11 Tg VcIntiH a UaiUi States 22 P 
Supp 010 (D C Mont 1087) , Vnited States v Uinnuota, 270 TJ B 181 
(1020) Bat of Uhita States v Potittsuf Marsh Valley In Co, 213 
P(a 801 (C C A 0 1914 nrg205 P(Hl 418 (D C Idaho 1013) And 
SOI Bat Spim</8 Cases 02 U 8 (>08, 703-704 (1871) (Indiiin iJOSscBsion 
piotKtoil osamst s(>Hlcis by (linyins them piecmption claimt,) 

-‘"htuhei y Wilhctbu 90 n h 817, 836 (1877) , Wisoonsin v Bstoh 
cool, 201 O 8 202 (1906) 

laatenu 01 Ih, iti h E Oo y ViuUd Statis, 02 V 8 733 (1878), 
Noithein Pac Ey Oo t United States, 227 t) 8 388 (1913) 

“Bwfte T Bat them Poo Boiltood 110 XT S 88 (1886) 

“Oiegoii houation Art of feeptombei 27 1830, c 78 oacb 4, 8, 9 btat 
•196, 407, 498, New Mexico Donation Act of Tuly 22, 1884 o 301 sec 2, 
10 Btat 808 Homestead Act of Mhy 20, 1862, e 76 12 Stat 302 

«S(c VnvtLd States cm lel Gordon v Orool, 170 Pod 301 (D 0 Nehi 
1878) 

' ‘ United Stati a v lf«dm, 71 Ped 082 (U C Nibi , 1898) 

«• See for Instance Joint EeooluUon of March S, 1879, 20 btat 488, 
supirMdral bj Act of JIuch 1, 1889 28 Btat 768 (insUucting Attorney 
Qeneial to biini, huit to (jumt tubal title ) , eet 8, Pueblo Iiands Act of 
Tone 7, 1924, 48 Btat 636 (dlscuMod in Chapter 20, sec 4) And see 
Chapltr 19, sec 2\(1) 

-nThns, for inetanfo, sec 2 of the Act of June 28 1898, 80 Stat 498 
reqimes the comta m the Indlu Territory to make tribes parties to 
suits alfecting then po!.^e!>H)ly lights "by service upon a chief or governor 
ot the tube’’ wheneici it appeals “th it the piopeity of any tube is m any 
way affected by the issnes being he ird ” Sec 4 of the Pueblo Lends Act 
of June 7, 1024, 48 btit 686 expressly protects the light of the indl 
vldnil Pueblos to bilne smt in rlndlcallon of their land claims The 
right to protect tubal pioputy against trespass, mures only to the tnhe 
whose 1 ind it is and not to Indians of another tube who happen to be 
on the land Jlctchant v Untied States, 98 C Os 408 (1900) 
•“Donfoifh'e Lesste v Tliomas, 1 Wheat 180 (1836) , Preston v 
Pf ouNicr, 1 Wheat, 116 (1816) See also Banforth v Wear, 9 Wheat, 678, 
877 (1824) 
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included ludi.m laud*. The cou'.titutionalitv ot state leguda 
tion designed to inotect Indian Lnids tioiu tiLsp,isb was uphold 
hr the Snpieme Couil ui Htatc ol Nrw Yoik v DihTilt “ 

In th.it case the couil declaicd, ptj Giioi, J 

I he statute in nuestiou is i iinlue legnl.iliiiii toi thi 
liioUdinii III the ludiius liom imiiisioii ot the white 
lieoplc, and to iiitseiio the pi ut i • que powoi 
ot a Stcite to in ike snih icRUlatioiis to piiseiit the iji*dcc 
of the lommiiuitv is ahsolnte, and h.ts iiciei lueu 
suiiindoied (P 370) 

D EFFECT OF TITLE UPON POSSESSORY RIGHT 
The piotectiou whuh the Fidei il Goveimnint gnes to tiihal 
liossission IS not limited to the cisis whcie title to tiihal laud 
1^ held 111 thi name ot the United Htatis but es-iiuds cijuilU to 
lands wheie ultlm ite title is \ c sted in the stati Aii dluiuin itlng 
aiialisis of this piohleni is lound ni a luimoi ladum to the 
Assistant Altoinei Qinei il dded Apiil i'l, lOl'i, icMiding the 
Oiioudnga Keseisatioii Uoptous .luthoiitv is cited to show 
11> It e\en wheie the United States does not own the ultimate 
tee III the 1 uicl of <in ludi.in lesc nation, its lel.ilioii ot giiiidiau- 
ship to thi Indi in tube laiiies the powci ami duty ot iiiolectiug 
thi Indian possessoiv nght ag mist condemn itum in o< codings oi 
othei infiingemonts lit (he st ite 

As gmiidiaii of the ludiaiib thcie is imposed upon the 
Government a duty to piotw t these Indians m (hen piop- 
eitt , It lollows that this duty cMeiids to pioloiting thtni 
agiiust the unlawful ai (s of the Slate of Now Yotk (P 
232 )-” 

Likewise, It has bien held lli.it pinticlion of tubal piopeitv 
In the Fedeial Qoioiiuneut is not foi sworn wheie a liilte ni- 
coipoiates undoi stito Itw and thus tuhietis toiiioiale 
up icily ““ 

E AGAINST WHOM PBOTECl’ION EXTENDS 
Tubal possessoiy light in tiilial laud icquues piotectiou not 
only against piiv ite patties but agiunst adimuisti itho olhcois 
acliiig without legal authoiity and agambt peibous pni polling to 
ait with the peimission ol such ofliiois Thus wheie Indians 
weie induced hr admiuistialivo auUioiities to settle on a given 
Hiea and the aiei was desigiiatwl as the "Old Wmuebagoe and 
Ciow Cieok Besei valion" on Indnm offli e maps, It was held that 
such Uuds weie a “leseivatiou” within the meaning of <i snbse 
quent tieaty which si‘1 ‘Teseivation" lands apait “foi the aliso 
lute and undisluibod use and occupallon ot the Indians heiem 
mimed, and foi such othci fiiendly tubes oi individual Indians 
as from tune to lime they mn> be willing, inth the consent of the 
Umted States, to admit amougst them, * * " It was 

fiiithei held that i latei Eveiulne oidei of Fehinary 27, 1886, 
opening those lands to eiitij was mvahd and inopeiatue’** 

It wRis hkewuse inlod by the Attoinoi Qencial thit an apph 
cation loi peimibsion to cimstiuct a ditch acioss an Esccutive 
uidei leseiiatiou, without Uie luuscnt ot the Indians, could not 

^’Danfotth V Wrar, supra, Patte)'<o» v JenM, 2 Vet 216 (1S29) 

« 62 U S 800 (18B8) 

"SL D Memo ITO APiil20 1085 

■^Untlid eitates i 7,t0H Acta of Land 67 F 2d 417 <C C A 4, 
10-18 ) And see 12 L D Memo 206 Tvnaaiy 14, 1938 
Tieaty of Vpril 29 it siff, 1868, 16 Stat 015 
-"Old Winnobigo and Crow Cieck Bcsavation, 18 Op A G 141 
(1886) 

SECTION 11 EXTENT OP T1 

The extent of posacssoiv light vebted In xu Indian tube may 
diffei in unpoitnnt respeetb tiom that of oidinaiy piivale 
poseessory lights Some of these difleionces run to the ad- 
vantage of the Indian tube, otheib, to its disadvantage 


be legally gianted bj Iiiteiioi Depaitmeiit officials, cion though 
the ditch w IS siipiKised to he liencliiiil to the Indians The 
Attoiiiei Geneial decliied 

But the petitioncis allege the itseit ilion is not i let il 
one, and in tonsetiuonce thoieof the Indians loi whom the 
icseiiation was made iie oulv ten iiitb at will ol the Qos 
iiniuint But the lights ot tiiiiiits at will, so long as the 
landloid dm’s not eliil to doteiuiLUi the tin met, iie as 
sicied IS those of i tiiiant in tei * 

It Las also licou lit Id " lh.it the Fidi i ll Goieimtieiit is uudei 
an uhligstiou to piotect tiihal Uuds eten agauisl fellow tubes 
men 

The lesiicit ±oi tiihil possessoiv lights shown hi Coiigiess 
.111(1 the coiiils h.is not .ilwits In eii bhau'il h\ admimsti.itise 
inthoiilies In leienl teais, howeiii, the Depiitincul ot tJie 
Intiiioi his stiictly idliciid to the \iiw th it i tube m.iy ex 
elude tiuni tiib.ll piopeitj any iionuiembci s not simci.illy anlhoi- 
i/cd by liw to cntei tlieieoii, that, h.uing the light so to exclude 
ontsidi'18, the lube m.it coiiditiuii the eiiliy of such peisons by 
leiinuiug p.i>iucnts of lies, <iud Lb it fediial iiuthoi lUes, in the 
ibsence ol siiecihi lORislalnc .iiithoiization, miy not invite oiit- 
sideis to entci upon tiibil I inds without liilial consent 

Iiidiiu iiossessoiy lights .lie enfoiceable against state autlioi- 
itles IS well as ig.iiiisl ledeial aiidioiities '* 'iTius, wheie ii 
tieity between the UiutiHi States and the Seueo.i Nation pio- 
vtded 

nie Uiiitid Stalls idviiowli'dM' ill the liiid W'lthiii the 
itoiomeiilioiied Ixmiid iiies (whii U iniliidi the icseii alioiis 
in iinostloii) to he the piopiity of llic iseiicc.i nation, 
and till' Unltid Rtilis will niwei it urn (he sune noi 
distnib the S('no(a iiitiou ' ' ' in (lit liee iisi> ,iiid 

(•iijoviuonl lhei(‘ut , hut it shall iimiiu tin us until the\ 
choosi' to s( U the s inio ' • (Pp 76 G -707 ) 

the Hupicuie (’onit held tb.i( st.tte t ixallon ol IixImI lauds w.is 
mcoiisistenl wnth tUo tieilv .md iiwahd ‘ The louit dixlniod 
Tho tax titles pin pot ting to comet thise Utudb to the 
puicluisei, even with thi' qiiiililit.ition suRgested that tho 
light of Ol cup it Kill is not to he lift'd id, m.tv well cm- 
liaii iss the otcupaiits and he used by unwoilhy peisoiib 
to the tlis(mb.iuce ot tlu' tube Alt iigice 111 it the [ndi.iu 
light of octnimiicv ciealcs an lndefe.isihle title to the 
leseii.itioiis that m.u extend linm gi'niiatioii to giiieia- 
tion, and will te,ise only hi tlie dissolution ot Iht tiilie 
Ol then toiiseui to sell to tlu' pit tv itossi'ssed of llu right 
of pit emplioii He is tlu' only paitv th.it is anilioiiacd 
to deil with the IiiIk' in icsixit to thin inoimiy, .tnd (Ins 
with the loiiseut of the goiPiument Am olliei p.iiti m 
•m iiitiudc'i, md iiniv )ie iiim'tedod .ig.iiiisi nnrloi the 
twelfth st-ctloii ot the ad oJ «)tli Tune, ftejl * (P 771 ) 
*4 Ht.li nl IJUKB, 730 (Z’ 77 J ) 

The question of how f.u Indian posst'bsoiy lights .nc pio 
let led ngamst Congiess i.iises a piuhleiu of lonstitutional law 
( onsidoi ed eaihei in Ghaptei 6 

With tho establishment ot the light ot Indniu tubes to the 
piotectiou of fedei.il and state goveinnients (as well as self 
piotectiou) agamst tiespass, whcthei by pi i vote paities oi hi 
sLito Ol fedc'inl aiBcei8, it becomes peitmcut to considei the exact 
extent of the possessoiy light to which this pioteetion attaches 


Lemhi Inflim Rpservatioii, IS Op A Q 663 (1887) 

-••6/ JfOTW V VHittdt<tatis,2iF Supp 2 17 (D C & D Tat 1918) 
8(« ilso Cliaptei 9 sec 60 

■^Danfofth V Wear, 9 Wheat, 678 (1824) 

»^27«e ffeir Toth Inillans 5 Wall 761 (1860) Si( Cbaptei 18, afi* 
1-3 

tlBAL POSSESSORY RIGHTS 

Because an Indian tiibo is a waid of the Govoinment, it has 
been hold that adveise possession uudei the statute of linutatioiis 
does not lun againal an Indian tube, even wheie title to 
the land is vested in the tube and the tube is incoiporated under 
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TRIBAL PROPERTY 


9tat6 law Tins lule was slightly uioaiflLa by Oongretb, with 
lespppt to die Pueblos of New Mexico, In view of the lad that 
foi uiini yoais these Pueblos liad enjoyed the light to sue and 
bo sued undei tciiitoiial law ■" The comyiuinu>c adopted in the 
Pueblo Lands Act ot Tune 7, 1U24, " was to the effect that adverse 
possession nught be tstabhshed by pi oof ot (a) ‘ open, noloiions, 
actual, exclusive, continuous, idieise possession of the pieniises 
(Inlincd, undoi eoloi of title fiom the (iLh day of Januaiy, 1902, 
to the date ot the ii.iss<ige of this Act" togctliei with pioof ot tax 
povwents, oi (6) such possession “with claim ot ownership, but 
Without coloi ot title tioni the Ibth day ot Maicli, IShO " 

While tubal liuds aic, like othei lands, subject to the fcdcial 
jy,uti of eminent domain," tbev aio not subject to the stale 
powei of iniinent domain except wbcie Congicss has speciflcallv 
so jiiovided " The coiistitntionality of congi essioual acts con 

■"•Diulod ktatii \ 7 iUi I liMS ot JmhiI 97 P 2d 417 {C C A 4, 
IDJSJ , VniUi fitalii v W)ivM, BJ P 2il JOO (0 C A 1, 1031) , Memo 
le IiAsteiii Band ol Chiiokte Iiidi ms ol Noitli Caiohni 7 L 1) Memo 
ei7 BJl, 614 Augufll 4 I'ldS Memo lo 97 F 2d 417, 12 L D Memo 
206 210 Tmuuiy 14 lO-lS iervid Vnittd ktatLi \ Caititlana, 271 
U & 482 440 (1026) Vnitnl Hiniit V Miiwmotu 270 tl S 181 196 
(1026), Uoiteil atntri i tiOHdoual, 2 11 B S 28 (I'm) Biokmun i 
United 224 TI b 413 4 18 (1<)12) 

" See CImptoi 20 sei 4 
-«4o Stdt 0d6 

"OhewLee Natmii \ SoatAriii Aonaac ttu Co 14D 0 b 641 (IbUO) 
leiirsine tl Fed 000 (D F W O Aik 1688) (Inti ipu ling Act ol July 
4, 1864 28 am 70) 

United ftfatra ^ ifinmioln, OR F 2d 1S8 (OCAS, 1988) atfd 
bUb aom Minxesoto v Viiitid Statis lOB U 8 482 (1039) , United 
Slotoav Vottaid 80 F Sd 812 (C C A 4 1937) , Op Sol I D H29uei 
Octobu 4 1998 (Baatoin Chei ol:o(^) , see Act of Fobruaii 29 1919, 40 


telling upon state oi piivati dgenuts the povui to condemn 
tiibnl land is established beioud question “ 

Tubal possessor lights inav, as uo haie alieadi noted, be 
expiessly qiialiticd by the statuU, tienty, ol Executive older 
establishing the light, and in this uai made subject, tor in 
stuiio, to entiv nuclei pulilic Imd nmioial laws'" 

Except foi special liuutauons lud spceiil idciiitiges of the 
lipe ahciie noted, tiibil possesson lights me cquivaliiil m tx 
tent to the possessor i ighls of pin.ite persons ” 

St It 1206 iinthiiilziuf coiidimu itiou ol lands of Capitaii Ouiiide Rebuva 
lion In Ihi Cilj ot bin DIi go bublcit to tin ippioial ol tile tiimk of 
the Judgment be thp bioittiiv of the lutuioi Atcnid Act of Tune 
29 lb99 SCI 11 30 btit 403 498 (autliotlamB t»nns and ritiis in 

Indian leiiiliiij to umdomii tiiliil lands) 

-“Tilt Lxiint and pusis of tins powir ib uniljacd m Fidiiiil Hmlneut 
Uoiiuin (19,9), Sics 0 ind I'lN See also Siiiilolph Eminent Domaiii 
(1894) act SO and castb dted 

' Op Sol I D M 281 84 Octobpi 10 1949 holding tbit piospcctora 
taking hv claim on Pipigo Inilnii liiids undei piiblu land mineral laws, 
miMt pit tillM loi snilite use if claim w is takin up ittii pwsngi of 
Act of Tune 18 1831 4S St it 994 btil not it claim was taken up prior 
to such act 

■“•Bit Act Ilf Jnlj 14 1802 12 Slut deh ginntnif, to whiti settlers 
the ytliK ot mpiotniu Dts on linds occnpied lit Ihini wliuh uii rcspived 
foi Iiubnn usi ahowlng Cnngiifis Msuniption tbit the cst iblisbmi nt of 
the Indiin iioiivatiou wipid out tbi cliiimH ot the pilot bettlcia A< 
ootd Act of Tunc 3 1874 IS Btul BIO (Mikab) , Act of Much 3 1S8B, 
2 4 Slat 677 (Duck Valiev) Sie also Act ol August 4 1880, 24 Stat 
S76 (ictund to enhiman ol pajincnts mide to land office wbue entrj 
on Indian leservation was aub^uently cancelled) Uf Joint Beeolntioii, 
of Febniaii 9 1887, 14 Sint 640 (Sioux), Act ni Febiimiy 11, 1920 
41 btot It'O (bihtr) , Act Ilf M II I h 4 102S 44 Stnl 1686 (liAnoc and 
Vitux Deeoil) 


SECTION 12 THE TERRITORIAL EXTENT OP INDIAN RESERVATIONS 


la deteinunlag the extent of Indun tubal lands, first impoi 
tonce naturally attaUies to the tieatv, statute, or other document 
upon which tiibal ownoiship is piedicated oi by which It la 
defined The fixing of bouudaiiee of Indian loseivationb wab a 
majoi pait of eaily govein mental policy in Indian oflaiiB, as a 
means ot secui mg pence betweeu IndiauH and whites and among 
the Indian tilbes tliemsplvea ** Both by treaty nnd by fctat 
ivte " the United States has eiido.uoied to settle confliitlug 
claims and to losoh c ambiguities in the defluition of leseivation 
bouadaiies " 

Where the delLuutatioii of tubal lands has pioved to be of 
fepeclal difiiculty, Cougiess hat, occasionally lefeiiod the detei- 
mmation of tuch boundaues to the Couit of Caalms,” oi the 
Secietnry ot the Inteiioi,"" oi has established a special tiibnnal 
to determme such qnestloiis”* 

In Inteipreting treaties and statutes deflnmg Indian bound 
aries, the Supienie Oonit has said 

* • mu efloi t must be to ascei tarn and execute the 

intention of the ticntx makers, and ns an element in the 

-“See Chapter 8, aec 8A(2) The fixing of intertribal bounOanea 
waa the chief pujposp of ceitaln ticatiis, c gi. Treaty of Augnat 18, 1825, 
wllh Cbippenoa ot ol, 7 Stat 272 , bee 6 Op A Q SI (1848) 

“See Chapter 8, see 8 A (2) 

-“Act of Mu(h 4 187B 18 btHt 476 (houndarj between Stale of 
Ark, mans and Indian countiy) , Act of Juno 8, 1804, 28 Slat 88 CWnim 
Spnnga Resorvatiaii) , Act of June 6, 1900, 81 Stat 672 (confllctmg 
tnbal clnuDBof Choctaw Chick isaw and Comanche, Kiowa, and Apache) 
•"To the effect that the paittea to a ticaly aio anthoilaed to deter 
mine Ite meaning, and to diflno honudariea which tho tirma of the treaty 
leave necleai, O-oLottimet v Poteet, 14 Pet 4 (1810) 

•“Act of Tannaty 9, 1926, 48 Bta.t 780 (title to Bed Pipestone Qnar 
lies) , of Aot of Juno 28, 1808, soo 29 80 Stat 49B BIS 
-“Act of June 7, 1872, 17 Stat 281 (Slsaeton and Wahpeton) 

“•Aot of March 3, ISBl, eec 16, 9 Stat 631, 034 (Colifarnia private 
land claune) , Pueblo Lands Act of Tune 7, 1924, 48 Stat 686, discussed 
m Chapter 20, sec 4 


efloi t we hive declaied that concission must be niide to 
the uudeistanding of tlie Indians m lediess of the diffei 
cnees in the powei and intelligence of ibc uontiac ting pai 
ties Vmtt d V Wniain 198 U 8 T71 'rhepie&eut 
case invokes in spceuil degiee I he principle"' 

Apart from the foiegoing pnnciplc, thi‘ same inlo& apply to 
the resolution of .imbignlties m loseivitiou bound, iilcs as aie 
applied to similar amhignlties m otliei deeds oi patents ““ 

It IS piebumed th.it the bod ot ,i n ivigalile stieam is aol cou 
veyod to an Indian tube but ib leseiicd by tho United States 
for the futuie state to be establishetl ' ^ However, an intent to 
confer owneiship lights upon the Indian tube In such stienm 
bed may he shown by the context ot the honudaiv descnption,*" 
and such mtent appenis defluitelv wheie teintoiy on both hides 
of tho iivei 19 leseived to the Indian tube As w.is said in 
Domtelly v Untied Statei “ "It would be absuid to tieut the 
order as mlendcd to mclude the uplands to the width of one 
mile to each side of the nver, and at the same time to exclude 
tho nvei” (at p 259)“* Tide lauds and beds of navigable 
streams which have been made a pnit of an Indian leseivntiou 

-^Wortnem Pactfte RU Oo v Pnitcil Stofea, 227 U B 3BB, at p 362 
(1913), oTg 101 Fed 947 (C C A 0, 1011) 

” ITeigo V M’Olunita Leoaoe, 0 Cianeh 11 (181B) (holding that unilat 
era] achon ot United States agents cannot give meming to treaty, which 
18 a bUateiBl eontiact) Bee also 20 Op A O 460 (1012) (Chippewa) 
■'Unttoi Btatea y Uolt Blate JBanh 270 U S 19, BB (1026), aft g 204 
Fed 161 (C C A 8, 1024) 

-tUmtod Btatea y Bwtohmga 2B2 Fed 841 (DOWD Okla 1018), 
afPO sub nom Oommlaaioneta v United States 270 Fed 110 (C C A 8, 
1020), app dism 300 O S 713 (land to middle ol nonnavigablo ilvoi 
Included In Oaagi Rosoivatioii) Accoid Bieioei BlUott Oil <C (To# Oo v 
United Btatea, 200 TI B 77 (1022), alTg 270 Fed 100 (0 C A 8, 1020), 
and 240 Fed 608 (D C W D Okla 1018) 

«■ 228 U B 248 (1913) 

•““Followed In 66 I D 47B (1086) (Fort Berthold Beaeivation), Memo 
I Sol I D , July 6, 1880 (Owhl JAke in Colville Beaeivatlon) 
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by tiLtily 01 otheiwiso ‘ do not pass to d state subsequently 
eiented, is do public Isnds similailj situated ’ Wheic Hu* 
hJi,Ii uatei innik is retexied to in desiRiiatjus tbo bonndaiies ol 
an Indian losen.itioii, Iheie is no implird icsciiation of tide 
lands ’ 

The piinciples of luteinatiounl law ippUcable to bouudiiy 


'1 United Stales i Bountmi, G3 P 26. 29T (C C A 0 lOtl) ici’i, 
40 P 2il ftlO (D C W n Wash 1S31) (linil bptwoin lUoli md low tidr 
iiBiiMd Icii tiilK. not illnttees) niiitiit State, \ Komaiiu JSG ted 23> 
(C C A 0 , ms) Bui cf Unit! a Statu -i Siiuhauiiah Hint Buom Oo , 
24b P«1 112 (C d A 0 1017) 

‘‘Unit, a Stalia v Stotts 40 P Jd fl1‘) (D C B V Wish 1940), 
Tavtoi V United States, 44 P 2a 531 (O C A 0, 1030) , Op t>ol 1 D 
M 28120 Much 11, lOlb 

•Uilitid Stales \ Holt Stole Binih 270 U S 4‘» "iS (19211) ifti. 
291 Fed 101 (0 C A 8, 1023) I'aylm 1 Unihd Stalls 41 P 2a 531 
(C C A 0 1930) celt den 281 U S 820, Umtul States i Ashton 
170 led 500 (C 0 W D Wnah 1000), ipp disin sub nnm Bud V 
AsAton, 220 U S 604 (191J ) vnthout opinion 


di^imles hm* Iili'ii imolod in icilIuiir flu deteimination that 
an I'.bmdoiicoij.iirol in Tndiiti loscM.ition ttsmins so although 
It hccoiiies altifliod to the opiiositi bniik ot the iiToi thiough a 
sudden ch inge m the siieam bed ““ 

In oUiei cisis lotal st ite 1 i\t has Imii iiiiolied to settle iitibi 
gmlns,-“ and i( lias boin htid thil Mheie, niulei aimiiesola 
liw, the litlL of tin up lU iii owiii i stops it llii w it(>i’s cdji Uie 
(IB nei ship liy in Indian tube of tin eiiliii shoie hm of a ].ike 
Bill not dislnib state oBiitlslnp oi tin laki bed " 

Eiiois in suiieinig bound uk’s lisisl bi liLdies oi stitufes 
bnenicasioualh gncii use to liibald iiins 

-“"SlieMimc Islind Jlissimii ivn(i is Dp l i 2 10(1885) 

■*' United States y Ladliv. 1 P Siipp 580 tl) U N D Idaho 194 1) 
Mimo bol 1 1) D(<(iiUi(i 19 19i(i 

-"S(i, l»i euiDipli I III! SnhoH \ t'nilid Slitis )U2 I' S 020 
(1918), ri\ S SI C tls 12 Dth(.i asm i Is of tin cisi m commiIuk) lii 
205 (J b 104 (IOjS), ilv'kTTC Ohs 159 and m 87 C CIs 280 (1018) 


SECTION 13 THE TEMPORAL EXTENT OF INDIAN TITLES 


Tbe question ot Bhen Indian imssesboiv lights in a given tiact 
ol laud come to iiu end, oi, lu tc'chnical tcinis, the question ot 
the quantum ot the tiib<U estite in land, has gciieiallv been 
laiacd in (ouuection with such title as doiiends upon actutil 
occupancy The assumption tint all possession of linds bj 
Indian tubes i& of an identical type his elscwbeie beru dis 
cussed and ciiticized and need not be ioe\ mimed at this point *“ 

WUbiu the (Uvoisity of lennies hi Blnch (iibal lands aic laid, 
Iheie undoubtedly evists a type of oBiieisliip (hit ceases when 
(lie tube becomes estinet or ab.iiulons the land AKhongb this 
ciicnmstancG is commonly cited is uidiciling a ixiculiai leimic 
by which Indian lands ate held, an esamination ot the pievailmg 
doctimcs ot leal piopeity law at the time when the theoiy of 
“Indian title" was lust advmced, shows tln( (Ueie is nothing 
novel 01 peculiai about the legal justification oi tlie piactical 
significance of the doctnne Undei the feudil thcoiy of English 
hiB, wheie the ovinei of laud dietl without hoiis oi committed i 
felon], the land eecheited to the Oioun, oi to the mesne loid 
This light of escheat was not, stiictly siienkmg, a toim of in 
hoiitanee but was a soveieign light supeiioi to the piopextj 
xxght ol any Inndloxd*" The light ot oscluut became less vain 
able, with icbiMxl to xndivxdnnl 1 indowiioi s, when tlie stalutoiy 
light of testament aiy disposition was extended to leal inopeilj 
An Indian tube, however, could not, iindci Biitlsh oi Aiueiicaii 
law, alienate its land without the eonsciit oi (he Oiowii oi the 
Pecleial Government Theietoie, the possibiUlv tluK laud wonid 
be lelt vac<mt when a tube dislntegi itcd oi abandoned the land 
was a leol possibility and the lule of escheat seived the same 
puipose that it heived luidei eaily fciidil conditions in England 
Land held by a tubo m fee simple would be snbjiKt to cscheil 
and It 18 unuecessniy to assume any iieeuliaiiti of "Indian title” 
to explain this result 

Although technically the light of escheat Bas somefluug en 
tu oly distinct f i om a possibility of i ey ei toi , thei e is ample pi eee 
dont foi confusmg tlie two institutions *“ Thus, allhougb one 
might say wiUi peifect accuiaov that land held by an Indian 
tube in fee simple would escheat to the United States when the 
tnbe became extmet oi abandoned the property, it become 
fashionable to refei to this mcident as a possibility of leveitei , 
rather than escheat This use of language was not restilcted to 
Indian lubes, but waa applied, in the eailr nineteenth centuiy, 
to aU coipoiations nndei the doctime that a coiiwrcitioa had 


-•* See w>CB B, 8, 10, anfl 18 of this chaptei 

JB Bee “Bacheat •' 5 Bnoyc Soo Sa B91 (T P T Plncknett) 

«« 0j> o« note 181 


“only a deleiiuiiiible foe foi the piuiioscs ol CMijoimi'iit On the 
(Ussolndoii ol the coipoiatioii, (he leioitei is to I he ougmal 
giiintoi Ol his hens ’ • II wis gi iim iih agiowl th it “roipoij- 
lioiis hate a ice simple ioi the pin pose ol alien ilioii,” * but this 
poitiou ot the (loci line w is, of com sc, inapplicable to Indian 
tubes 

It llit'se obsiiiations au well I ikui, we sboiild conclude (lint 
i( makis li((U pi ic(u il diiicuiiK' wbctlui wi' destiilic in In 
(liin esi i1(> IS i f((» simple ,ib8iilut(> snbKcl lo the oidiuaiy 
soicioign iJgh( ot esdual, oi (all tlu Iiidi.ins’ estate a (l(((’i- 
uiiuiblc ice willi 1 possibililj ol leioitci m llie soveusgii, oi 
lolei lo “Indian title of use ind ooeupaucy " 

Till' only point at which (hi sc -vauons tluoiies mny iM'ilmiw 
divtigc lies in the test to be apphcsl to ilolcimiiie when laud 
b IS been “all iiidoncd ” 

In Holden v Jot/ (be Indian osl lU* in (picstioii was to bo, 
iiioidnig to the g«\i>imng liealy, i fee simple, but th(' iittlenl 
issued bi (he Piesidcnl included llii' londdion "Hud thi lands 
heiobi giMiitc'd shnll i(>vc*il to (lio Undeil States, if (lu said 
Cht'iokec's become ext inci, 01 tthiiiiilo}i the s.inio Thi Hupiemi' 
t'omt icjoded (he .iigument lhat sudi ibaiidoumeid took place 
liy icason ol («) Omiokee pnilicipidlon in Ihe Oivil Wni on 
(he* put ol (he Oimfcdci Kv, 01 (6) an igieement whciehy (be 
Obeiok(«cs allowed Oonguss lo sell tlin land foi Iboii lieneflt 
Tlie Comt held lhat the Cheiokee tide coidinued unlil, by Ibe 
agicMimcnl in question, title became sested in the United States 
The 0(1111 1 fuithei cledaiod 

ilejoud doubt the Olieiokees wTie the ow'ucis and occu- 
juiuts of the teiutoiy wheie they lesided befoio Ibe flist 
ilipioach of civiliaccl man to the wosteiu continent, de- 
iiviog thou idle, is they dumi'il, fioni die Gieal Spnlt, 
to whom the whole eailh bolniigs, and they weie imques 
tioiuibli (he sole and exclusiye uiaslcis ot the teiutoiy, 
and claimed the light to Rovein Ihcnnselyes by then own 
laws, us<ige8, and customs > * ' 


Enough has alieady been leinaiked to show that the 
lands com eyed to the United Stales by the tieaty wcie 
held by the Olieiokees nndei thou ougmal title, acquiicd 
by immemoilal possession, eommencmg ages befoie the 
New Woild W.18 kiioivu to ciyihretl man Uunnstak- 


*"2 Kent Commentaiies 282 And ace 4 Thompson on Uarpoiatione, 
aa ed , 1927, sec 24GB 
"‘jm 

•“17 WaB 211 (1872) 

*•>> Qnotation from patent /Bid 
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tlieii tiUi* WHS absolntu, subject ouh to the pio 
eruption iirflil ol puKhisu icqimod bi the lluilcd 
States ,is the slucessois of Ou.iL Butiui, ,incl the iigtit 
also oil Ihdi pait us sndi snucs-'Ois of the disfoicici to 
piohibit the s.ile ot the liiiil to am oltiei Roieinmuils 
Ol ttiiu sntijdts, ind to eicilwte ill otbti gmeinmeuts 
tioiii im mtufeicufe m tin ii iffaas (Pv 
Agiiii, the Sniiieme Conit hi lit m V( ipYoil, InAian<, v VniUA 
k'tuU tbit (l(li\ in the seflleiaint of new 1 iiids did not 
loustitntu ib.iudoimieiit ’ Ou the othei hand, the Snpieme 
Oouit, holding Hut the Pottawalouius do not own a Inge pait 
of ttie (111 oi Chiiigo, iiidicited as out basis foi its decision 
the fact that the Pottaw ifomics lud, attei comeyiiig at least 
111 the hind- ilioie the l.iki let el, aliindoucd the distiict tor 


>”170 n S 1 nUD dlsiii 17 i U S 464 

’ cr Tilt At 10 Talk /Htliaif. 'Wall 7(il (1800) (liolOiiig th it inteiMt 
In (iiiKinil Imil coiitmueg until dnh (Ixid toi lemoi il) 


mou than half a (tiituiv " It ippeais to be settled Liw that 
actual lenioial ot an mine tube tioiu one leseuatiou to anothei, 
wheie such lemoi il is tciluntait, constiliiles abandonment"* 
Although Mil ions dicta may lie loniid asseiting that the title 
ol Indian tiilios is less, iii point ot tempoial eTteiit, than a fee 
simple, 1 ell nil c upon suih diiti has pi oven e\tiemely hassaid 
ous ' A iialislic iiiiljMs of the cises suggests that the only 
clcMi distnii lion botnet II “Indian title’ and “too simple title” hes 
in the fact tint Indian hinds ,iu snhiect to slatutoi\ lestuctioiis 
upon ihen ilioii 

'■MtiHiifiiik l auv of Chiiuiju ilJ U S 114 (1H17) 

"'/liiff- 1 Soithtin J‘att/i( Atiihiiiiil 119 U S flSSlii Hlwii \ 
Shell Ft t Uaip (lO 1< 2d 1 (0 C A 10 19421 atilt O'! F 2d 698, 
cml d(ii 287 TT 8 630 Aiidvi iisu ritid 111 sic 4 tuiiiii 

■" bti, loi instance tlu discussion ol "wiisti ’ in Unitiil Atatti i 
tool, 10 Will 791 iji)’ (JS7I) mil iiioiiioiis (iKisHiiis li isi d on this 
discushion ichicli m noud lu hi c 17 infia 
bee set lb ivfia 


SECTION 14 SUBSURFACE RIGHTS 


Whelhei the possessoiy light ot iii Indian tilbe includes min 
eials depends, as does e\ei\ othoi question iclating to the evtent 
of Inih in possessoiy lights, niKiu the tuoU stitnte, Hyecutiye 
oidci 01 otliei diicmuent oi < ouise of action uiion which the light 
ib liascd While a Heats, st itute, oi Bxeiuliieoidei specifltaUy 
pioyidps that inineials on Indian land shall lie icscited to the 
tljiited Stales oi wheie i statiile spinihes thit bllo to laud 
pm chased toi an Indian tube shall not i Tt end to miiieial lights, * 
no question is likely to iiise So, too, a ticaty oi statute miy 
piondo that the Indian tiiho shall h.ue specihod lights of iniiuug 
01 qiuiiying in land belinigiiig to the Umled States *• 
Questions ns to the Indian light to mirieials hive geneially 
niisen wheie nothing bpecite appeals in the tic ily, statute, or 
olhci cIocumenL upon which the Indian claim is based, Oi wbeie 
the Indian claim is based simplj on aboriginal occupancy Con 
flimntiuu of the view that aboiiginnl occupancy may include 
snbsmface lights as well ns smhice lights is fomid m the cise 
of Chouteau V Molonu'" A. tieaty piovision by which de&ig 
u il«l lands w nt “set apiit foi the .ibsolnlo and undistinhed use 
and ociniwtioii of tlie Wioslione ludiins" was held to tomey to 
the liullaiis full miiieial, ,is well as tiinhei, lights, in the case of 
TTiiifid (jfates \ Khushont Tnhe"^ 

Fnithei analysis of Hie extent of Indian mmeiol rights is 
found in the opinion * ot Attciiney Qcneial t itteiwaids Justice) 

•Ubep foi BTUiipli Alt in of Inaty of August 7 1820 wilU the 
Chippiua InitlaLB 7 btit 200, Act nt hebuviiv 21 1911, 46 btat 1202 
(ripigo ludianv) cnuatiucd In Op Bui I D M 27670, Unicli 7, 10S4, and 
Op &ol I D M 27670, Miv 7, 1914 

let of lebiuaiy 17, 1929, 17 St it 1180 (Alnbima and CouslniUi) , 
Act of Turn 22 1990, 40 Stat IHOli (Wattoi mvpi) , Act of June 26, 
lOdt) sec I, 49 bnt 1907 1908 27 U SC 307 (Oklahoma) 

-I* iUHhtoii fiioiM Tiiht T Unite 1 / b/ii/ts bl C Cls 40 (1026) In this 
case It vyis hold that i tionly iiscitbUou nt the ughl to ijnaiiy plpistnne 
In 1 /win niei did not cnuioi upon the tillie cuiucined a light of ocin 
pimcy 77111 suit wav hi ought iindei si t 22 of tlie Act ot Apiil 4 1010 
SO Stat 269 284, on the hists of the Ticaty of Apill 10, 1868 11 Btit 
749 The decision was iiveisod on otUoi gioundti in 272 V S 461 (1920) 
■»lb now 208 (18771 Of Tiiml Kianlntlon of Apia 16 1800, 2 btat 
87, nuthoilMng the riesident to delcimluc whcthci Indian title to copper 
lands adjacent to Lake Snpciioi was "yd subsisting, and if so, the 
terms on which the wiinu can ht cillngmshed ” But cf discnsslon of 
sepniation oi snitace and mlncial lights nndii Bpanmli law, m Op Sol 
I n, M 27670 llaich 7 1794 

s 904 IJ S 111 (1848) affg Bnoaliont Tube y Umtea Btatii, 87 
C CIi> 491 (1897) , the aigument oontia will he found in a memoiandnm 
of the Assistant Attorney Gmneial dated Dccembci 8 19d7 (11 Ij D Memo 
468) 

"• 94 OP A a 191 (1024) This opinion foUowa that of Bohutor 
Bldwiids of the Dcpaitment of the Inteiloi (A 2692), dated hehinaiy 12, 
1924 


Ktonc leudeicd on Mat 27, 1924, with iileuciue to the' pioiiosil 
ot Siciet iiy of the luteiioi Fall to open Kxetntive oidei icspiya 
tion lands to miueial eutiv uudoi the liws geiyeiinug miueials 
within the pulilii deininii VHoi an.ilvziiig the leinis ol the 
geiieial nuniiigliws the Atioiuev Gteiui.il dwliicd 

The geiieial lumnig liws iumu applied to Indian lesci 
1 itimis, whclhi'i <11 Hill by tiealv, let ol Cougipss, ot 
executive 01 del Ntmmiii \ Ciilidnuia iliii Co , 121 U is 
fi^.KtiiiiaUY flan Juiin HilKi Minimj Co,MtV S (iTb, 
M'Piiihlin V Uouiitain T/ai, V <t 1/ Co, 97 Fed 670, 
ffiftsonv Awdr/so«,131 Fed 2') 

In suppoit ol (his coiulnsion, Insed upon the language of the 
gtiiei il inming l.iws the Attoiiiey Geiieial piosentod an analysis 
of Judiau mitioial lights which miy well be sot foith in full, 
without commeut, us a complete cxposiHoii ot the subject 

If the* oT-tonl of lUo Indi.iii nglils depended iiieiily on 
difliutions, 01 on deductions to 1 k> diawn Xioin desciiptivc 
tenus, thi'K* might he some (lueslion whcthei the light 
ot “occupancy and list'” included ,inv light to Ihi hidden 
01 latent icsouiccs ot Hie land, such ris iiiiuoials oi 
IMiUutuil watoi powpi, ot wliuli the Indians in then 
oiigin.il stile had no knowU>dge As ,i piactie.il lunttoi, 
howcyei, tbU qni^slioii h.is b<i*u icsoly(>d in tuoi of the 
Iiiitiins by 1 unifoim senes ot ligisl.itiye and tie.ity pio 
yisious beguming in.iuv M'lis igo uid extending lo the 
pieseut time Tims the (icatv pioyisions toi the .illotmeiit 
ol leseiiatMin hinds all eoutemplate tim tmil passing of 
a peifi I ( £et> title to the iiidiyudiials of the ti ibe And that 
meant, «l c<iuise, th.it mmei iK ntid ad othei hidden oi 
Intent lesoiutes would go with the lee The same is tiue 
ol the Geueial Anotmciit Ait of 1S87, whith .ipplies ex 
Iiiesslv to execiilive oidei leseivaLioiis ,is yyell as to otlieis 
Th<n, begmiiiiig yeais igo, uniiiy siaaial acts weie passed 
(with 01 without iiieMoub iKieements with the Indians 
coucciiiPd) whi'K'by suiplns I luds leimiuniig lo the tube 
uflei completion of (hu itlotineijis yyoie to he sold foi 
then iKHietlt In all these iiistanies Congiess has lecog 
nued the light of the Indians to leieive the tuU sales 
value of the laud, luclndnig the yalue of the tmibei, the 
mineials, and all othei elements of vnlue, less only the 
expenses of the Goveiimiput m sniyi’vnig and selUng the 
laud Legiblalion and tiealics of this (hiiiaetei weie 
<Ienlt with in Piost v iroiir, 167 TJ S lb, (SO , Uinneiota v 
nifdtood, IhC tr B 879, Low Wolf v niUh<ocK, 187 
U S 653, Cnitei Hiatt', i Rlendaw, 128 Fed 010, 613, 
Ayft Bhcei! Co v United Hiule',, 232 TJ S 169 
Similm pioyisions liaie been nude iii many othoi cases 
foi the s.ile ol suiplus liibal Innclb, all the pioceeds of aU 
elements ot value to go to the tube Tn a lecent Act 
foi fnitbei nllotmenl of Ciow Indian lands (41 Stat 761), 
the mineials aie leseiyed to the tiilie instead of passing 
to the allottees (Bee 6) , and muieoyei, unallotted lundo 
chiefly y.iluable foi the deyelopment of Watei powei aie 
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fioiii Illdlimiif LOI till iMlllllt 111 tin ( lOV TllllO 
ot IiKliiris (S(>( 1(11 'llu> AV.itii Piiwfi Ai ( 

(Jf ItllK 1(1 I'tid (-11 H(,\( 1(JU1) .IIIlliKS 111 llllwl Ullfl' 

in Iiidnn uscu illmi'. d ill Kinds Inif il imnuUs (S i 
ID (li.K III jiHKKils (loin niA liidi.in losi ilion sh ill 
|p(> 111 uiil (o (111 (K'dil ot lilt liidinis,” tit 

Xg nil in I (innisitiii m (lu> liitli in Viiimiiiii iluni Act 
111 lunt Id 1 ‘Tl till Situ tin otiht Iiitttioi w is lutlnn 
i/ttl to IiMsi toi (liii iiiujjo'^i tit iiiimiit, ifii cKiiosils 111 
Mild sihti loiiiH'i, iiitl otlRi \ ilinilili lui l.ilUiiiim 
iiiiut tills ' iin (lilt 111 llii> nil illohotl liDitls nuliiii ,iin 
liidiiiii ii'sn ilioii Milliui tho SI ills ot \ii/uii<i ('ill 
loiiiii Id lilt) Mold 11,1 Aiiidi Atii Mosito Uioi,tiii 
W i liiiRtmi .11 i\\oiii'im tiiiitoioii Mitlidi.i'n 11 lioiii 
iiiln limit I till iiiiniiii. In, 'J'liisi Stilt' itHiluii 

iiniiii'iims i Minim oidii it si i \ itnms mil mi Hi Ail 
ill'll iits III II ill ibi> iin illti ' iiiinint, liinn sndi }i ms 
shill hi inid to (111 TTnitul St ili s im Ihi hi in tit iil tin 
liidi Ills ’ (11 St It -i n !! ) 

'Jill' oinmiit, to iiitn In Coiigie s uj i iiul ot Ihi 
CiilMllt III sin ition ost ihli hid in W.isliingion In i\tiii 
(m oidn Ills him ntul is m ovixMioii to Hits iim oi 
ini'i nil iits (All liih 1 IS'U •iT Sill (>2 ) Bill Ihi 

tVtlKlOll IS UlOll' llUKUi'llt tlinil ll'.ll, 'ill COURII'S' 

(lioiiRli It I'sjui'sh dll Inn'll to usogiil/i iitbiiucitnoli iin 
I ighl in till Iiidi ins to iin pait id tint iis«»n iiioii 
(Hit SI ill 111 till iitisinid tilt iii’lil ot dllotmi'iit, 
i((|uii(>d (111 inliMiuu III 1 n lot (ho liiids, mil sit isidi 
till inini'ids loi tin liintlil of (hi loiliaus toi in iiiilifiiiiti' 
liiniod Ijtloi till 11101 lids 111 tiinlH'i siU's tiimi thi 
ioimn iisin itioii liinls won semn d to llio liiduii' lull 
till 'iiinoi il liiids wci siihiiitid to Iho miiiei il laws 
willioiit .1111 I'MiHss diKHlion tin tho disiiosil ot the 
inouoil It iin (Vit Inh 1 IS'lS Ul Slal "ill TH ) 
Till I’oiiimittii iiiioil show Hill Hu iisiiiatioii was 
lon'idiiod IS imininidi'iitu m idi oMOssm m mi mil 
tint tho iiitioii I tkoii '\ j it'iIU tin tilt* iMst uiteiisls ol 
till Hull ins (Si II III 111 unit ,o W.t, Ud CoiiR Istsiss, 
\ul d IloilSL RojIOlt No ion, lilt CoilJ,, 1st SI'SS, Mil 4 I 

111 iisiiul III logi'l.iliou ,iiid 111 itii's of tills iliaiailit 
tw’o Miws ,111* iiossihlo Fust, that thi lulit ol iKiniiaiui 
itid iisi ixti'iids iiiiioU to till siiil.Ki* ind tin t'liitiil 
SI Ill's, Ul iiiinidiiiR Hitt till' Iiiili Ills shill iiltiiiialih to 
(i*i\o (h( 1 ilni ot tho liidiloii mil latoiit losimiios, iiioiih 
ftiM's thoni its own iiioiiotn is in ait ot gi ict Heimid, 
Hut till' Indi 111 iiossissiim oNti'iidHil to ill tloiuouls ol 
1 iliip 111 in Loniii'itiJd with thou 1 iiids mil Hu Ginoin 
ini'iit, in souiiniK tJioso x tines to Hu Iiidi ins letogul/os 
and ioniums Huu ino eastliiK iiBlit It it weii* lUHossiu 
hoiL to diHicli IS hotwoou Hitse oiiitosiuff uiws, I sliirald 
inilino stiotiglx to 1 1ll l.iltoi m.iiiiU hiuaii i Hu Iiidi in 
liossossion lots ilw ixs lieen T«oKni/td ts couipliti and 
(*\clusne until toiiuinated In louiiuest oi lieatv, oi bj 
tho i‘\eiiiso ot thit plen.li> lunwei ot (piiidwuslup to 
disposi of liihil pioiKilx ot Hu Nation’s waids wlllumt 
Hit'll tonstiil Lohc 11 off > If ill lit wk lt>7 I' S StKl 
Mill Pin 01, snppoit foi tins now is Iimiul lu nuiin 
l■^llIlsslon‘■ ot (ho lonits'" * 

’I’he nniioilant nuittii luio, howexoi, is lU.i( iieithei 
till' loiuts uoi t'lmmoss h.ivo mull' am distinttion ns 
to Hip (h.unitoi oi extent ot the Indian lights ns he 
tween executue oidei lesennttons iiid lespixntions 
estahlished hv tuatv oi Act of Coiigiess So that if the 
Genei'tl Leasing Ait apiilies to one (.lass theie seems 
to Ik* no gioiind toi holding (hit it does not applj to tho 
otheis (I’p -LH'* 1‘12 ) 


\ II ions .-III. I It .1.. u'liiin.. Ill 111, ilisiMP diipii (it iiiiiKi li- 
on Tiidiiii iisiii itioiis pioiei'd on tin issniniilion 111 it, in Iho 
ihsiiiip ol i rliai iMnession In (hi loiiti.iu, liih.ll ilossission 
(\t( lids ‘ to till ii'iiti'i of Hu* c nth ' ' Hoiiei iHx siiih st itiilos 

iiioMili 111 it Hu iiiiKiids (it siiiii disiKisidon sinll iiiiiii to Hu 
lieiii'fil ot (he (iihe (oniiiiiiil 

Bi'iogniliiiii Ilf Iiidi in iiiini'i il iiglds is ilso loiinil in -imtU 
statntis iiithoii/ing Iniluii tiihi's to i'miiiIl iiiliut il Ii* isos " 
Fiiilliei Miognili.iii ol tiibil niiiiii il linsis is loiiud in the 
slidito leluiiil (<, 111 VttoMii'i Hi iiei H .Stout' s opiiiiuii wliiili, 
in illoHing liiuls ii si i\i d to tin tiilii tin uiidot l\ mg nniii i ll 
lights ■“ 

l<iiiih(i Ini' iiilion III iiidnii iiiiiiiiil 1 1..I1I is upond m 
Ninons luiisiliitioii It Ills’* 

A'- iiotid III MIoiiuN Qi'iiii,il iSloiu's iiinnion Hu mtlioi it los 
lie iiintoim in tinlding Hi il iiinuiils nniloilN mg Iiidi in hinds 
whiili liiM not iKui ixpiesslN ii'suNcd to tin T iiitod S( ilo 
lie not siilneil to (lispiisilioii niidii Iho aeni 1 il iniimig liws ^ 

Tiiidii till ioiegoing uilhoi itu ■ it iiinst h* laid Hi it Iiiilnin 
lith to imiiei Its is n.iHcI ,is ig iiiisi lodu.H idminislt itiNo 
iiitUoiitws, Is welt isagmistpiiN itepiitus '• 

■‘'Alt of Tiih 1 noJ 'I MU nil U boit iw l Idikisnw) inn 

shill d 111 S'-, up \ r, jr,i) A,, „) ii)(H u SI It 

TTt (liiidiii luiil sill 11 III Iiiilnii ’liiiiliUNi ('I Nit id I'lIiilUlN il) 
IS'Mi j'l SIM <1 (iiiiiuiii., ilisi-nulid 1111*1 III (olNilli Upsi n ilioii In 
111(11 iiiiiln „(*iiiiid miiiiid Unci li«si lomlimil m f ndiif '(h(is y 
I nil) Hollh\ Soil) i1/«s/i wiuhtv '10 lull Tat) It) ( Wish ISOS) 
<•) ilso Alt Ilf August 14 ISIS, <) still 741 (OUnM 1 I'lil (iiwniomie 

ow ( Id Mu ill mos « Still ns (Foil Pill. Itidiin BisiIM 

Him) Vil Id limi I Clio, I. Hid 1 iT iICoil I'litlmlil liiili ui 

lUs,mdion) All ot Tiiiiiiiv 11 Kin 'H hint T'U (Unsihiiil Iiidiiiii 
U. iiNiti III Nil ot I'lliiuntN iT KIIT in Slut ‘Ml (nil lit lu 

niithoii/i iMiinttiuii iiilius on niiipliis toni lunils in Iiulmu 

'Alt of August 7 ISSi, 1‘1 sril SIO ((bi'iiikii salt niliiis) Anil 

Ml Wt in IHffH 

•"Alt ol Maiili S 192T 44 bint ItOt (Foil Piikl Ail of Tunc 
iS mod 14 unit tin tOhiMi), lousiiiuii in h op a 0 w) imat), 
leconiu/iiil III III! Alt ol Mntib I 1000 15 Still T7k in nod of fiibil 
owniisbip rxlondid by Ait ol Much I lOJl 41 Ht it lit') diil Ait 
of Mmib i Plan 4'i htttf 147k, uinsliratiiinAld\ of I'cliiisinu iiiibilil 

in lifiims V HMiiyi Tiihi of Jitilian‘< V) F id tnt (l (' A 10 Plii) 

iltg 10 F id nt« ill C K U iiMii Pill) cut III II iS7 V b (ili. 
Nil ol Tul> t 1808, to hilt niiT (iiinuiiig to hominoli tiili. luiir 
iiitiiist III mituittls uiideil}liig nllottid landu) 

"All of Pilreu.uy it) lOil) in hiit 1240 (Ni/ I>i m* Jiirlsilii tlonnl 
j( I iLooimlymit piopilit} ot tiibil cliun toi gold ininod b] tiisyasm i s) 

"Frinrt* V Lanoasler i l)ik 440 (18R0) mil innis tllca In text 
ilQotntloii Me Mnilin Mining I nw ind laiiii) HOli.u Piuudiiie (I'KlMi 
Ml 40 nnd authoilHis utid In supimit of tin tonilnslun "Lunds 
imbiiuid In 1111 ludiiin iisuvilliin nn not snhiut to niinlug liws 01 
to iiuDiiiil t xploiutlnii iind intiN ' Aiciiid Mniiisoun Umiug Rights 
(Ibthed 1940), pp 4i(>-Ii7, Costlgiin Vninlcnii Mining Lnw 1JOO8), 
sLi it and HU ml] Ijanil Ofllii luliugs cilnd in Popp United Staten 
Mini III Lands (1881) 142, ill 

"Of Ml mo Bui I D lulj I 1030 (bolding Qoviinraint offliials 
ail not intboii/ed to mini mil on the Niunm RoHeiTntlon wltbout 
thi lonaint ol tin ludinns) 


SECTION 16 TRIBAL TIMBER 


With lespect to eveiy couciote question of tubal owneiMup 
of timhei, as mth all othei questions relating to the extent of 
tiihal possessory right, our starting point must be the language 
of the treaty, statute, 01 other document which estahlrihes that 
light Wheic bv tieaty the TJmted States expiessly leseives 
the Mght to use tlmbei ou tiibnl liuid,*" 01 whoie the treaty 

aioFoi geneial foipsl legnlahons see 21 C F B 01 1-6J i9 
" Alt 9 of Tieity of \piil 19, 1868, Kith Yankton Tilbe of Sioux, 
11 Stat 744 


speiiflcdllv contums the inteiest of the Indian tube in tnnbi*!,’" 
uo question is likeli to arise .is to the extent ot Ihi tiilul pos- 
SCSS0J1 liglif” Snious ipiesbons baie aiiseij, howevei, wheie 

«Ail 10 of Tjoatj of Jiuuaiy 11, 1848, udtb Nmv liirk Indlann, 7 
Stlt BK), AH i of awnty ol August 14, 18(18, with Ni/ Ppin* Tilbi, 
11 Slot 004 

’’uNor In this qncstlon likely to at lee where a statute epecitles that 
tittp to Jand pnrihwd fni Indli'n may be tiken «ni)jject to p’rt'iting 
conliacta foi gale ot tiinboi Aci of Febiueiy 11, 1929, 4(1 Stat 1189 
(Alabama end Cousbalta) 


207781 — M 22 
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till tuits (ji st.ituU' isl ililislniii, Iht ii-^PMaluiii In', itti'iiid 
to “Iiiili.iii iiso 'Hill ocuiii.iJiiy 111 nsi (1 '.ouu •^iiiulii pla isi 
Ihisc que'tiou', wpie m'ihiu touiylicati'd lj\ Uu mtuiiipti 
tioiii pl.ictd ou litnKiinfi uf thu Siuiuluk' Ooiiit ui (lit iii.es of 
Uiiitrd States i (Vio/i nid Piiif Rtio iMumnv <'« ' Diiitnl 
Stnl( s *“ 

lu the foiinei oi ilKsp t i l's, limlui si indmi; ou (iilnl 1 ind 

IS cut h\ luilntclii.il liirtinis, ^iitbont (lie aiitlioiili of tlie 
TiiU.iioi Depufinuit-' Tlip Uniltd !^t itos biimelit iii .iduiii ol 
ippkMii isuiist (he n'lulii, and tUt Sniiuuu Ooiu( luld (hit 
the United tst.itn, w is Lutilled to l(su^c'l po si sion uf the 
tjjuliei The U mi( bistd its dti ision upon (he .ii^nnuut thil 
sniti' (he timliii i\luU stindim, is i put «i Uu 'eill^, stindni, 
liuilxi cannot lu sold In the Indi.iiis, ind miU iimliii ii^tldlnlli 
-.11 1 ml lioui Iht soli tin lie legilh sold ' AMiethei liuihei 
T\ IS ijt,bttiilly seinetl dipeiidid upon whillitt its iiiitiiu ir 
suited in inipi o\ einc nt ol tUi Iniil oi on (he euiili in, luiuuulid 
to M isle Siiiet (ho fids ol the i isi <st ihlisUid the lillei situ 
tlion, the Coiut he'Id (hi( (hi pi si sioii ol the itiidee wis 
lUegil The (’unit did hot dendt cihetlui iii leioMiiiii, the 
tiniUei Ol itq 1 lino, thi Umtid S( lie. y\ is to hold sath tiinhei 
Ol hinds m dust toi (lie Indi in tiiho coneiiued, oi ivhethci siiih 
lecimn it<is to .i«uie lu (he ijtiioi'il fniids of (he Unitt-d Btalei 
Tie isuiv 

In tin tomso of i(b opimun, the Buiiiiuie Ooiiil, /in W.ute, 
O J , deel lied 

Tliese QIC famdiai puuciptc. in (his eonntii iiid ndl 
settled, as upphtiUle to Uii.mts loi lilt> ,uid i iiuiuidn 
men But <i ti 11 mt tni lilt' Iw' til (he iiahl'- ol oti up uk v 
in the hinds ol ,i niniindi i-man Tilt Iiidims hnio the 
viiuo iiuhts in the linds ot thou it> enation Whit i 
teuuit ten life mn do mwn the 1 iids ol i iinuiiHlii inaii 
the hiduns inn do upon then itsen idous, but no inoit 
(P S^)i ) 

Th< wen (hus t\iiicss(vl n is i iiitnmid hr the Siipieiue Couit 
In the* Pine Itmi riuyiiiiKj Co lase,'*'' whm an adion in the 
natiue of (io\oi, hioualit hr (he Ihuted Stales miiiist the 
i endecs of mil iwfiillv tut (imixi, was uplnlrt b\ thi t'omt In 
the com sc of ite oiuiiion, (he Com I, pc> Blown, J, declaied 

The aigiimont o\oi looks the tut tint (hi Indians hid no 
light to the timliei upon thu 1 tiid otliii Ihiii (o pioMdi 
thenisolvos tnth the neressiin nood foi then iiidlwdiiil 
use, Ol 10 iiiipiose then land, Uniltd Statis \ CooK, 19 
Wall 501, eycepL so fti as Oougioss those (o e\(cnd 'iidi 
light, tJiil thov had no light mn to lontiail loi (hi 
cutting of dead and doira timhei, unless such couli ids 
weie appiored by tUo Cumin wsionei of Indiin Aft ill ' , 
that the Indians in tact weic not heated ns shi 
lint eieti inoieinint made b\ them, edhei in the ex(>cii 
tion 01 the pel foiiEuinee of (ho eonti act, w v. snbietl to gov 
orument siipoi vision foi the oxine>ss pm pose ot sucimna 
the Inttei against the almso of Iho light giKii bv the 
statute (P 200 ) 

In the Pine Rivet Logging Co c.ise (and piobably In the Ooolt 
ease) the Depaitiucnt ot the Jnteiioi and the Depnitment of 


■^10 Wall 601 (1871) 

•“ 186 U S 270 (1902) 

••Appaienth the lulerioi Depailmcat took the position et tlue ttoii 
that tribal tnnbei mlslit be ‘.old b} tho Indi in agent for the benefit ot tin 
tilbe and that (he hlbe itself mlblit give a vibd pcimit foi tho cut tins 
and mnikotlng of timber Ben Bbt Doc No 72, 4<lth <3ont, , 2d seas , 
Tol 2, July 6 ISM 

"As was eaid in the case of Btait v Oampbcll, 208 TI S 627 (1008), 
iDTOlving tlmbei on lUottcd lands 

II IS aHegPd that the value uf tho land. pmHusivo of the timber 
18 no moie tbin fX.OOO, fltteen thousand dollnia woith ot lumbei 
has been cat bom the land nlie lesti mil upon alienation would 
be lednied to small cnnsegnenie if it be confined to one mxlocntb 
of thi vTlue of the land ond fifteen sixteenths left to the nnre 
stialnod or anquoUfied disposition ol the Indian Bach Is not the 
legal eilect of the patent (P 634 ) 

Accord United StatUB v Boyd, 88 Fed 647 (C C A 4, 1897) 

"•Op mt, fn 206 


Jiistid ip]jai(ntU toiisliucU (ho tlPdsiou as imphnig that the 
tube toiice'iiied had no iiiopeid iiilciisl in Iho tinilier oi in the 
Innds leioM'ii'd lu in opinion i indued in l^S, the Altoiiiei 
Guieiil aiiswiied in the utgilne (he lollowiug qutstiou pie 
.lutpd hr the Hetiotiiy of (he luteuoi “ 

(I) Whitlic'i tin Iiiiliiiis OLcniiyiiig leMusatious, lUo 
title to Mliieli IS ill tile Uniied State , hito the light, ui 
wen of the opinion ol the Siipiemo (Joint ol tile United 
Stiles in the i isi eX (he Uiiitul Stafi s v (t< oi m Cnuk (it) 
Wall 191), to cut ind sell loi thou use* ind bcnelil (ho 
lit Id and down tiinliu whii li is found to i gioitei oi li s 
I'Muit on miiiy ot (he’ useii itions mil winih will go 
(o siaste il not ii.i'd ' tPp I&4-105 ) 

Tno Maislitei (he Adoiiim Giiiti il iiiUd th it wlioic tnnbei 
on liiid lit the Pond tin L.ii tube \, is int bv tiespasseis, i\itU 
the euiiim line ol Inih in StiMie oditiils, (ho iinibi i should be 
.old hi thi Couinnstiionti ot tin Genii i] Lnid Odieo, the pin 
cetds to “belong to the Government absolutely ” ■“ 

This VII u va suppoitiil by the iitSnuieiit tbit, iniilci tho 
Cooh I ise, tlio Indi uis h.iu “(he ineie light to use ind eiijin tho 
l.mil 16 ouniiinls” mil Ib.it, (hiuXoie, (hi Imlnns hast’ no 
uitiiest 111 this tinihu " The Ei/aid of ludiin Commi >sioiiei s 
hid piotcbtid immeduittlv altei the decision m thi Cooh rise, 
igainst an inteipietaliim ot tiial ease which would “picvcut the 
Indnns Horn inUiiig mil m iikoliiig then limbii,” illogiug that 
snth a lonsliuctiou, paiticutiiilt when ipplioil to ile id ana down 
tmilKi, “would iiiosi not only a loss to tho ludi.iiis, but in abso 
Irte d iiu in to the OiiileU Ijt ites ’ ** In 18S0 Ouigie iS eii toll d 
n St itiite lutliiiii/ing the sale ol dead tniibti on lucli iii itseii i 
turns hj the Indians of the leseiv.ition, undci Piesidoutial legu 
lalions,'' thus iteogiiLiiiug an Indian possessoi 5 light but having 
its HAlejil htill unceitaui 

lu a lalci opinion ol the Attoiiuv Gi'iiciil, it w is In Id that 
(ho Indian oeiup.intb of an Eve'tutiii oidei lescivitiou woie 
eiititiod (o (he pioteeds ol (iiiibei s, lies'*’ 

In (In case ot the Bllo^llollo Inai<ini> v UiiiUd Stalls,"' tlie 
L'oiiK of OLiuns pointed out tint tin mtoipiol ition ol (he Cook 
lase as dwiyiiig tho validity of the ludnn luteu'sl m lunhoi was 
iiuuciess 111 and unjnsliXiahlt In the Cook e i .e, it was pointeil 
out, “The comt decided th it the membois of (ho Oneida Tidie 
had no light to in( the tiniliei on the land solely foi (he puipose 
ot sale, (hat to do so was waste as in the east ot the rutting ot 
Umbel bt a titspassei , and th it the Unitid Statob n,. the owuoi 
ol tho ftp became tlie ownei of (he logs” Thu comt luifhu 
detHicd 

In that ease two points weio deiidtil flist, it w.is de 
i itled bv .uialogy to the law lel.il mg to the lesiicrtivo lights 
III lUetciiaiil and leunuiidei man, Ihit the Inch ms haic 
no light to cut the tuuhei on an Iiidmu loseiiatioii toi the 
pmiKise ol sale only, (hat (o do so is w isle, and that (he 


Tmibti on IniHin Hi suvations, 10 Op A 0 194 (1188) 

"•Tiinbw Unlawfully Cut on Influm hincia, 10 Op A G 710 ll^nO) 
“ilettei fiom tho Sicietniy of the Inteiloi, Hoase Hx Doc No 61, 
4dil Cone 2d sisb , vol 12, Dceomber 17, 1874 And of lemuko ol cnuit 
in Vnitea Statei v Foete,, 2o Fed Cib No 16141 (C C B D , Wh. 
1870) 


ft* while, peihaps, thuo any he some qui itioii whtihei the 
Indi ms would have the i^t to commit waste, piopeily ao etilod, 
apon the liad, oi to use the tuuboi foi tho pmposo of spocaladon 
aliU thuc can be no doubt they would h ive tlie right to doai 
the 1 ind loi cultivation , and If wi, il would ai om to sell the 
wood tlina obtained from the land, and to sav thit they could 
have the neht 1o cut and um the wood and tlmboi toi these pm 
posts and that they cirald not soli it to enable tbcin to obtain 
nicpsaaxy aitnloa luth as mils and other miteilols foi tho 
constiuition of theu buildings and fences, would soom to be 
miiklnK a voiy roOnod dlstmcbon and one not waiianted midei 

I ,, gf 


• Act of Febinaiy 16, 1880, 21 Stat 673, 26 U B C 196 
' Salee of Thnher from UnaUatted I«ndB of Indian Heaeiyatloii, 29 
1 G 230 (1011) CWhite Monntain Apaclie) 

*86 C CIS 881 (1087), aPd 804 U B 111 (1988) 
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I.J|U> lo Imilul so <u( Atsis iH l)i( I'liitfd ^St■lUM is thi 
owuoi oi lilt' Icfi 01 ‘ iiltniuili' (loin mi” st^coiiO tint (In' 
Iiiili.ins lino 111 (‘-vilusnc light ol iisi nurt uuuiiimi of 
iinl’niiiiil ilinafiiju md tin' light to ml the stmduiK Imi 
l« 1 iliii'tii/ thf lohrjlr pi I laiJ of mih oii iipaiii 1/ iwt only ioi 
usi njioii lh( till mi its hat im thi' imiiiose ot imiiioviini: 
Ills liiul (II Iht, hittLi id.iiitiiig it lo LomeniLut ottnp.i- 
lioii’ ilso tho light to soil ill timhii cut I01 the Inttti 
liiii|io^( II n clou IlKKfoio Ih.il this (letision dul not 
hdkl thill lilt goipiuiiiHiit hiiil till light to cut 01 dispose 
(It the tiiiilm (111 Iiidiiii Hoseii itious, 01 to sell Iiidiin 

I iiids Joi its ouii me uid hoiifht tMlliimt oiconiitiug 
IlmK 1(11 to the IiKlMii tillK IVhMi i ieS(i\<llioii is dot 
iiiitih it 1)1111 loi 111 Iiidi 111 tilin' by tit'dty 01 stltute 
till Got n unit 111 has (iiil\ the light iiid powti to (onliol 
I lid 111 III ig( till pintx-'ily and lit ms ol thi> Indians 111 

good laitli toi tin II iKttoimciit, hut, is si tied lit lliufomt 
111 HliOihMic Tnltc of Iiuliiiii v Tiiiihil W/o/ci, JdO U H 
47 (j 

Viii.ei lo coutiol and niaingi the piopoilj liid 
aituis ol InCiaii !3 in good lailh foi tin ti belteimeiil 
iiid wi'lliit 111 It ho tiOilid in niant ttnts and it 
times eti 11 ui di logitinn ol the piotisions ol a tieltv 
Ion llo/fv Jlihhuxl 1 S 7 U S riSa. 5 W, 5 tiC. QfaO 
T.hc I'owui dooh not L\ti‘iid so fat as to cuililc the 
Got ('I mm lit ‘to guc the tvihll Imds to olhats, 01 to 
ipjimpnitc th('ui to its otvii pmiKistb, tvilhout len 
deling, 01 isstimins au ohligiitiou lo leiidei, jubl tom 
IK 11s It Kill < , toi tint ‘would not be au esei 

(is( ol gtnidnnship, but m itt of coiiflstotion ’ ” 
Uiiitcil Sliitcay OicehNation, 8ut»a,p • * 

Oovoinnicut (onii'-i'l iigue hoio tliiil l/inhd tHatis v 
Cool ‘iii/iiii (hndid that the inhust of tin* Indians in 
tilt K'siivation 1 iiKb md tiiulHi lliti(»on is tbat of i life 
Idiiinl iiid no molt' In tbal tase the toinl did biy tint 
‘Wlnl a tiinut loi lile may do upon the lauds ol 1 
uiiiiindii man Uio Indians mtiy do upon then lesciva 
tions but no moio" But 111 Uins tomiiaiiiit; the position 
ot till Jtiiliiii tilth tint ot i lilt ftuuil lot (he puipo < 
of st iiuig tilnl Ihi Indians may 01 may not do on thin 
list'd iliom we tliinh Hit tonil did not intend dclimtolt 
to hold that the iii/iitst of (he Iiidiaub in the liuds ol 
thin 1 esc 1 vat tons is only that ol i loiuuit foi Ulo Such 
i holding tvoiild hate hi on in (oulliet with the sUtemenl 
of Iht louit nltei iitietiiug iiiitii tasos icmcoinlng the 

II ituie ot Indun title, tlial the Jndi lUs hate the iighi 
(if use iiiid iKLUpamy of niilimitcd dmaliou We tbuik 
ilso 111 It ilie eonttiilion ol touusol loi doleuthinl is inton 
sistiiit tvilh lilt holdim; of the Siupiemc Couit in the cast 
at bii — lhat the pnwci of the goicinment to conliol md 
ininigo Hit iiioiKity and adans ot the Induus in good 
tilth loi thill Iw'floiiue'nl md tveUaie dots not extend 
so lai as to tnalile the goveimneuL to give the land to 
othtis 01 to niipiopiiitt them to Us own piu poses 
(Pp 10 tnaO 5 ) 

The decision ol the Oouit ol Olaunb, that the value of flho 
shone lands taken by the Goveinmcnt must include the mine of 
the tmibei Iheioou, wab upheld by tlie Supreme Oouit on np 
peal,““ and conhimed in the latei eobo of Utnied States v KUt 
math Indians ■*" Following this decision, Oongiesb by special 


« 304 TJ B 111 ( 1038 ) ConimentmB on the Coolc mee. the Bupiemi 
ail declaiod, per Butlei, J (Reed, I , dlbeimtlng) 

Umted Btatra y Oaok, eupta, giyce no support lo the conton 
tlon thel in secertalnlng lust compensation for the Indlnn light 
tulcen, the volae of mm(>ial and tunticr resouicee m the respryo 
tjon_ slionld (je^exclnded ^^^I^t^casp ^id not inv(dye_udJniUcaU™ 

. unil 
that, 
^ates 
the 


but 


he s(sine of Indian title to land, mlneialB or elanding tin 
onZ], me right of the United States to replorln logs cat 
by a few unanthormed mombns of the tube Wo held t 
against the pmchabcr fiom the wiongdoei- e* 

is entitled to pobbebBlon It was not thei 


ship o 


3 p0bb«EiBlOn 

! ocoupsnoy in peipetnity 

nd or mineral deposlla or Atondlng timber npon 

yatlon, 01 that the tube's il^t was the more eaniyolwt 

oi, 01 hire tbe tatlc of a life tenant (P 118 > 

Xbe oiffurntnl oonira is probentod ut a Memorandum of Pip Asst At 
tomey Qtneral, dated December 8, 1987, HDD Memo 408 
»«804 D » 119 (1038) In Uua ooee, the Court tubal 

The danse declaring tbat the dlstilct retained should, until 
otherwise dliccted by tbe President, be set apart os a residence 
tor Pia Indians and ’hdd and regaided as on Indian remvatioa” 
clioily did not dehact fiom the tribes’ light of occupancy Thd 

woith attilbutatde to the tlmto * 

land upon which — — 




f the yolue of the 


si iliiti' diittldl lilt !4((1 i(im «t till Ti( Isnit lo eitslil to Ihi' 
liilbll Iniids ol Ihi t'liiiiiKu t IndiMis tin' iiiioniil ui tin' luilff 
imni 111 the JUnr Jtiiii hui/i/ini/ Co 1 im', ivliii li hid (loen ei- 
iuiie(iiisi> rliposilid in tin Til.isiiu oi llu' Uiiitid Bt.ilis .ib 
public iiniiict, togtlhi i Mitti mltii-'M lliiii'iin ” 

ItmusI thtielnie (k I il 1 11 is stilliil I in il tlu'im'Miit lime 
tb.itmllic ibsemi'ot ‘-piiilu l.iiigmm to 11ii> miiti 11 \ ttu osl.ih 
lishineiil <it 111 Iiirtiin ii*- i\ ilnm tin Hie 11 p iiii) iieeiiii.iiK v of 
the Imli Ills coiiM )S lo Hit iiidiins in inliiisl 111 llu tiiiilni ot 
the 1 ('St 1 \, 1 1 1011 iS(oni|i1(ti 1 1 llu Lull il iiil('i("'l 111 llu liml 
itselt. Hi it Hie ciitliiu iml ilii 11 ilion ot sin (1 I unlit 1 issn(i|((t 
lu congit iiSlon il It^lsl iluiii, mil Hi it the \miiimImI u Is nl null 
Mtlii.il fiuli.uis i( inlets ot I ini(ii ■ oi igi ills ot Hie Hiiiltd St itts 
Guieiiiiiu'iil einmil dtpini in Liiiliiii lulu nl its iiiliiest in 
tubal tiinlioi 01 ot Us light to iidiit Hu iiiiimi'ds ot tiiiiliii 
(lit intl alien ilitl wiHuiiii Hieiuiiseiit ol Hit liilie 

(liest Mi'Ws lit' snpiioi It'd li\ Hit diiiisi (it toilgli ssioiuil hgis 
( it ion itJUiiig lit liiuliti gionuM on Inlul i md r'oiigtess li.is 
K'lMUtt'dlt < (luted spdiil l(>,^isl ilion iiillioii/iiig dispusiiion of 
liiulMi on t iiKius di igu.it(.il ustn itioiis ptoiiding iliinsHiit 
tlie pioeeids of 'iith di position ‘(loiild id me to the Iwnolil of 
the lube coiicenied 

Apiil fioin these spii 1 il s| itiiti (‘(iiigti ss (i is c ii.ii led yin 
mis lius oi fteiui il iiiplii.ition Killing to tlie ilisixisitjon of 
liibaltuubii and iiiotidnig lli'l jiiod ids IIuk iiom sluill auim> 
lothe lieiuhi oi (lie Uibi loiid'inid Tims dlinii 7 ol tin Ait 
of Tune JT, 191 ( 1 ,*” 11 Ids 

Thai Hk' iniluii* iniiic and di id and doiyii liinbii on 
nn.illoHdl I ind,, ol ,mt I111I1 in ii >111 iliini m,i\ lx sold 
uudci KgulUions lolH iiu luliitl h\ Hie isii u'l in oi the 
luleiioi, md (he pimeid tioni siuli sihs slnll be iisid 
lot Hie bi'iu'iil oi tin liidi ins ol Ilie 1 ( si 1 \ ,111011 ill stiili 
mitunoi IS he mat iliiiit J’lorn/id Tint this sdtinii 
sh.ill not .ippU to the ties ol Mmmsni 1 and Wistoiisiii 
( 1 > S' 57 ) 

Vgain Oougit'ss, by tin* Acl of Jiil) J, JU)«t,“''pioMdetl (li it the 
not pioccH'ds doiivdl tioin Iho ' do of tiniboi on Iiidt m liiids 
dionld be eicditid to Iho liuiiK of (ho (iibt* 

Similntly, y uious tiOiUn's h<i\e iciogm/eHl Iho Indian light 111 
limhoi MU liilidl liiid by pioMdiiig lot paviiionts tu the Iiitliiin 
tube wlioio such Hiiihi’i w.is destiintil uithfiiit tiihal roiistnf *“ 
Mail) othot tieaties piotido foi (ho csl ihlishmoiit of Indgin siiw 
nulls and this has boi'ii ctiiisliiu d is ('\ idi neiiig an iindeisl iiid 
lug that the Iiidi ms mmld otvu 1110 timhoi on the lesoivation “ 
Fralhoi iccogiiilion of Iho posstssoiy mluost ot au liiUI in 
Uihe 111 Iho iuwbw Blowing iijion its hind is foinifl in stnlntoiy 
piuyibJOJiB loseiviiig tnutii'i on .dint ted 1 uid foi the' heueiil of 
the tube,*” or leseivnig liih.il tiniboi lands from snlo, wbeie 
otliei lands aie olfeiod foi halo 
The action ot Gougi ess m oxen Usmg a ) iige moasuie of hupci 
yisioii, IhiouKh Ihe Dojmilinent of the Inlunui, ovci the diis- 
posltion of Indian limlKn is no moie a denial of tho Indmn 


<W Act of Tune n, 10 IR 5Z Btat OHS 

"* 4.(t of April 35, 1970 19 felit .t7 (MonomoiiPP) , Act of 3uly 6, 1876 
10 Btat 74 (Kanias Inailm) . Act of luno 17, 189a, 27 Stat 62 (Kla 
mith Riypi Indian Reseiyntiun) , Act of Apiil 23, 1004, bce 11, ta btat 
30J, 304 (Plathoad Imlian lU'SPivntion) , Act id June 5, 1900, 14 Rial 
21J (Kiowa, Comanohp, and Aptebp) , Act of Mardi 38 1008 19 Btat 
01 (Mpnomlnop) Art of May 29, 1908, <9 Btat 458 (BpoLniii ) 

I” 30 Mat STS Bee 27 of this art piiiyidia tor the Mle of pino 
timhei (m ceded Cliippcwa. Indiin host nation in Minnesota H(p also 
25U S C A 108 
™>44 Btat 800 

■a’ Alt 8 of Tnsaty of MaiHi 0 1800, with Omaha TilbP, 14 Btat 607, 
Vit 14 of Tioaty of July 4, 1800, wtUi the Drlawaie Tilbe, 14 Btat 70S 

«• tTnilra atatia y Sinnolt, 20 Flxl 84 (0 C Oio 3880) (Qiand 

Bonde) 

“Act of Febinary 25, 3020, 43 Slat 452 

“Act of May 27, 1010, 80 Btat 440 (Pme Btdgc ladlau B(Sprvatian) , 
Aot of Mhy 80, 1010, 86 Stat 448 (Boaebud Indian Reseryntioji) 
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iiitfiiM HI MuU tuubil ilnii IS the i <iu ilU luuo nu'isun* ol mii 
Hell <iv(i nil'll, ilum 111 liKliiii 1 iiids 1 (li'inil iit tin liKliiii inloi 
(sl 111 siKli 1 Hills On ilii (onliaiN I-Ik' iiii(liil\iii,J piuiiosi ol 
surli u'lO'l.ilion tin mint m iis has hioii tlu iiiiileilinii ol llu 
iiiton",ts ol till' tilin' a 1 ttholi iR mist otti ifcifiLsi-iM iiuliMd 
u.ils iiid RL'iiei ilious hwtlless oi pnstoiilt " II is belieted 
tint till' fil-t IwUial 1 nt isi ihlislnn* tlio iniiuiiili ot siistiuied 
tii'ld tiiulin 111 iiihii-tion Wiistlie Vit nlAIiich 2b lOOS ‘ ic'ldUiii; 
to liiiibi 1 rntli'ii; on rlio jri'iioiuiiii'L Hisoit itioii 

Fi'dci.il (iinliiil (iMi Ihi Uisiiositioii ol liihil liiiibii ipiiliPs 
oil'll Mill'll tliG tiihi' loiiii I mil holds tin liml lu lei simiili," 
« Inch is I (Ion iiidii itioii tint liiiiil iltons upon the disiiosilion 
of Imliiii tuliil iiiiilni ,110 in no w i\ iiuonsidiiil iMlli a iwog 
liitiijii tint tlu lull beiuhitil iiitiiisl lUoiiiii is m till ill tin 
Lull in tube 

Till' tiibil iKisas on iiiclit 111 tiinlxi iii.it bo iiiotiitotl liotli 
liv titil iiul I't citiiim il inoiiidnus Ai lions m tin iiiliiiool 
iLplttiii Ol liotei and innniction ‘ 'suits hitt biii'n bumglit 
lit the Duiti d btitcs, is ilu idt iioltd, tthixi tuubn linliien 
dniiosiil lit iml ittfuUt In iddilion, niuinial saiitlioiis lim 
been applied 

Hoitioii 'idsb ol the Betisid Mt Hull's, in ikiiij, it ui ottiiisi' to 
cut tiinhi’i ou 1 mds ot tho Liiitid bl i.cs losencd loi imlit.ut oi 
iitliii piupiMs ttas iinwiiiillt llieonlt sliluli on tlu iiuiiks that 
miRlii be loiistiuid to m.iki unliwtul lutliiift ot Indiiu liilial 
tunliei ’ ‘ 1 citnunil oftciisc, until Tune 4, 1888, tvheii an aiiieiid 

i' 'Jhi Dipiilmen* iil thi riiliiioi m G< net Hkoiesl Ei'riiI itiims tlali'd 
April 2 i in e jrj L t R 01 st Ues is anioiiK its iibieUs H i iillimini 
Ilii iiipspivitlon 111 Indmii loiist linds m i piipiluiUv iiio 
duetiti still 1)1 piotldiiin iffoititi piiiticlum putintiiiR iiini 
outtiiiR ot lii„c nniliRUoiis iieis mil in ikini, <ulo<]iiilr piovimon 
loi HIM Inn sc RioMlii wliiu till miiluii liiubti 1& iimiiti d 
UiRUltlioii i) pint Ides loi vili of timlni onh tvhiii. the toluiui innduicd 
1)} tho tiiiisl iiuiiMllt is In (Ml s nl tint ttliiili is pi itunbh ot 
iletolnpmi lit lit Hie I iliiins oi nhiio Uo Hid is inp dlt d .i iwi iliiig 
foi ti lou II isoiis unfl Hull unit iiHii the tuiibi i to In sold Un liiiu 
insptitid ind die tontimt ol sUe ippiotcd 

n Si'll "1 Till dusliiiii 1,1 wbilhti thi DiPHImiiU ot I lie In 
ti uoi Ills loniplli d wilb tlu stitnti he lieeii iileiiid bt Lougiess 1i 
the Couil nl Cliliuh toi dili i nun tliiiu Ait at Septimbii ) 10u6 do 
Slit lOS" nininilcd bv Att nf Apiil S l<Jt8 “52 btat 20S ff Uiiifei/ 

BtoU', (B rcl B anti r TTotl 0 F id 001 {App U C lOiOl 
*0£7/ii/<« SfiHitt Srwd Slliid SIT ft* C A 1 189T) 

Hiatt* t Can! tupiti tn i91 
"'flat ifiiti Lotll/inti Oo v Viiiteil Htntci ttipta fn 205 
■"•ttnifpit Btutu t Bovdj aupia tii 817 

I ‘bee Vmtii t<tatr>. \ Kaalapot, 4 1 Hid 0i, 60 (t. C IVH 1890) 


nil lit to this stH lion M IS idopli (I M liH h iildi d to Ihe sei lion the 
woidi- ‘oi upiiii inv Indian ii seitalioii, oi lands bL'liiiiBiiig to oi 
(luupud lit lilt tnl« (it Lull ills iiiidi'i iiilhmUt nf itii IJiiitod 
ai.ilis’ ‘ 111 100*1 (his stiliitp wis iiiioiiHii ilid MiUi sliphl 

tubal (haiiU's, in llii Pinil <'odi> ' ' <is siitioii SO 'Hip pioti 
sioii in qnesliim as siibswiiicntlt aiuPiidpd, lends " 

Sk 00 OlhoitPi sh.ill mil iMliillt (lit, Ol ad ni unl.itv 
lulls luttuifc, 01 shill M iiilonlt nnuu' ot di'sliot oi 
inocnib to hp tiaiitoiilt iiiiiiicd oi tlesliottd, ant Hpo, 
eamiiiR, st uidiiiB, oi Iiluir uiioii ant iiiiil ot tliL UiiiU'd 
blalis Miuih, in puisiiaiiip ot 1 i\v ha lipcii lesutid oi 
]mi ( li.isi d lit till United St ilis toi am puhlR use, oi upon 
ant Indian iisiit llioii oi liiids behnignifc In oi tutniim] 
bt ant lube lit ludi Ills iiiuUi Hit iiilhoiilt ot tin Diiitnl 
Suits oi ant Indian .illolini'iit ttbiU' the litle In tho 
Stine shill beheld in tuisl l)t the lioteiuuicut ui tvhilp 
till simp shall (piuiiii 111 iliPiiahle bi flit .illotli't Mithoiit 
dll' toiiseiil 111 Ihe UnilPd SI ill's shall be lined nol luoio 
thin litt hiiiiditd dullais, oi impiisontcl not uioip than 
one yeai, ox both ■' 

The t iliditv ot ledeial petnl Itgislalioii xn this fleld iiipents 
to be betoiid f(uestum, * and its npplie ibililt to individual mein 
111 Is ot the tiibx' that OMhs the lunbei has heoii ni untamed 
(ton III .in t'xlitme ease wheie the loiiit Mas foiced to s.iy 

It IS pLiiii that bt inlting tiois on the lestit ilion Koiiki 
pot tuuuRlit hiiusell Milhiii tlie lettoi ot the suttioii is 
imeuded lie did nol, lioMOtei, cut the tices lot sale oi 
pioht To oituiit and uiltitale the hart allotled to him 
111 seteiallv hi mefled i house ,iud baiii, and the titos 
MPiP till fox the sole pnipost ol eiettiiip: such huililiiiBs 
uiMiii Ills piemises It si eiiis hush to tisil upon him 
lilt iwinltt ot the stitntc im this act, hut the loiut 
must aduiiiiisli i the 1 iw is il linds it 

I*- J3 but too 

I I All ol Muiib 4 IW nsmi 10S8 'Ibi Act ot Imu 4, ISbS ig 
mi hull (1 III till iipc Hint, cl lusi see 441 

■ U( 111 Time it, inio sot b iO SLit 8tt 61T 
This section m madi inipphtabli to tbi Ooage Indims niid thi 
Hue C»lh/cd Utibos b> sic 44 ut tbe sumi icl kipiiiili' mmil ii 
UrI Ittlion icIitiDi; to tlu Fiio Ciiili/i tl Iiibcu toiind m tin Vit of 
Iimi b tooo 41 btit bbO us imoiidi d bv Ihe Att ol Ilimiiy il, l‘)04, 
12 Sill 774 8(1 op £,01 T D 1122121 Apiil U lOiT 
" ( ittHd hliih * t Kemp! 171 I'lil toil (D C 10 D Wis 1900) 
'■Piiiffd BIttU* l KonJ ttpol 44 Fid 64, bb 1C C Wis 1890), 
iMbadiPT, anited Btalc* b Okhi 400 (1197) In the loimi x c mi the 
limit hi Id iiroiiious thi umviitlon ot u sicond Ind tin difindant who 
hid lemoTid ind usid tiibiil timhci iinlavvlully cut bj the fliot 
defendant 


SECTION 16. TRIBAL WATER RIGHTS 


WlietbPi MUtei lights inuie to a tubs and to what extent w 
Inigeli a inaltci of judii i.il intcipieiation The eailv txcaUis 
with the Indians seldom meuhoueil and iieici dehxicd watei 
ixghtfe And vet, since the Iiiiliau economy wa& built .it that 
time in paxt on Ashing and Htei on igiic iiltuie, It m is essential 
that a tube bo atbuxed some light to the watex within ox 
bordering the leseiiation 

That the Fedeial Qoveinment had the powei to xesoive the 
M.itexs bowing thiough the teixitoiios uid except them fxom 
appiopiiatiou nudei the state laws had eaxlj been deended** 
Thus, when the question of tiibal watei right flist aiose the 
Snpieme Comt m the ease of WniUu % UinUA Stales ’ ' hold 

United Btate* v Jiio Orandc Iiiiffation Co j 174 U S 000 (1808) , 
United Stati* v lUmans, 198 U S "471 (1006), rev’fc 78 Fed 72 (C C 
Waah 1806), 

“»207 n B, BOX (C C A <) 1008) Followed in Unittd BtattM v 
Powei*, 801 IT S 527 (1940), iffs 94 F 2d 788 (C C A 0, 1989), 

modg lb F Snpp l'i'5 fD V Unit nSO) , UH’tei Slate* tr Xolntire, 

101 F 2d 6B0 (C C A 0 1899), rov’g Uolntwt v Vnitid BtaU*. 

ii F Supp 410 (D C Mont 1987) , United State* i Paihttts, 


tha( Mheie land in teiiitoii il status mis leseiieil bv lie.itv to 
an Indiin tube, thcie was impliedly leseivecl toi the Indians, 
and Mitbheld fioin suhsetpient appiopiiatiou by otheis, watsi 
ol tho stie.ims ot tho lescivations neccssaiy toi Ihe luig.itlou 
of then linds 

Tlie loseivdtion Mas a pait ot a veiy tnncli l.ugei ti.ict 
which the Indians had Ihe light to occupy and use iiid 
which wab .idcquate foi the hahitfe .ind Mants ol a 

18 i 2d 643 (D C Wyo 1926) , United Btate* v Uitnei, 27 F 2d 909, 
911 (D C Idaho 1928), Unittd Btati v Cidaioitw Iniffatioa Oo 
and Unifsil Btati* v Uuloh Inigation Oo (Equity Nob 4427 and 
4418 1) C Utah, 1028 — nmepoitPd) , United Btatc,* v On Watei Ditth 
Oo (Eqoitv Docket A-8, D C, Nev 1926— uni epoi ted) , Unitiil Btatei 
V UOiiisoa Oonsol Ditch Oo (Equity No 7780, D C Colo 1981— 
mu (Pol ted) , Andeiion v Spent Hot gan Live*toi'k, Oo 79 F 2d 067 
(Mont 1998), Uontadlnv Oo V United Btotea 181 Fed 829 (C C A 9 
1908), aTg 156 Fed 129 (C C Mont 1907) , and compile Mum V 
United Btatea, 278 Fed 83 (C C A 9, 1921) , Ma*on r Same 6 F 2d 285 
(B C W D Wash 192*5) , but ef United States v Wnjhtman, 230 
Fed 277 (D C Aile 1916) , Bi/en v Wa WoNt, 88 On 617, 169 Pac 
121 (1917) 
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iKim.KlK 111(1 mil nih/(>(l iicopU It- \\,is ih<> ])i>li('\ ni 
till (loM'iiimoiil it VI, tilt' 1)1 till* Iiiilians, Id 

( fi.i nut till NP h iliil , 111,1 to litit „m< ,i p mtoi il aiitl in ili/, il 
|«,)pk Jf lliei should lipioiiio such Ihi uiikiiiiI ti.iit 
v.ls too (xti'iisne Imt ,i sm illoi ti.irl voulil bo nnib 
ipiitt' villiout I (hiiii>L ol loitdilions The lauds win 
and uul, vitliiuit iliij,itiou veie piadii ill\ i iluele s 
^lUl let it K ( olilt lilted the m, ins of iiiigitioii vnii 
dililxntdi Uinii up in the Imlims atitl delibintelv 
aneptid In the Goniiuuent (P "iTh l 
This ((iiiteiidoii (Ik Coiulsaid toiild not hi ai iipd'd, ( spn lalh 
111 -tiew (It tlK' iiile that anumeiits nith Indiuis lu to he 
(oiistined III tnoi ot tin Indians llii < oili I me, ted ilso tlu 
fliithii loiitenlion tint the I’niticl Ht itis hid iipialid thi 
HSLiiiitioii ol V itei loi till Indiiiis In the uliuission into the 
Union ot Mont ini, thi' si it, in vliidi tlu iiseii it inn v is sitn 
lied It vonid lie I'stuni, to Ixliine ihi t'oui t siul lint 
Coiijiiiss — 

' ' look fimii lliiiii til. 111, Ills ot lontiiiiiiii,, thill 

old lialuls 1(1 (iiri not 1, n, Hum tlu lunni to ihini’i lu 
lieu 0.1, s IV ^77) 

The Wliitiis deiision dfiils a piohihition ifiaiiisl th, diMi- 
Sion of w itu tnmi i sIkmiii <iIiom iiid outsul, the iiseuiiiim 
iiisofn Is smh (Ineisioii depinis (he tiih, ol v itii iieitssaiv 
liii till iiiiit itiiiii 111 iiilMl liiids In othei uoids, tlusi' ii 
sentd imhts au tlu piopeily of the Imli ins to he inotitlert 
hv the ft del il Gon'inmnit and no appiopii ilioii ot w ilii ixthei 
undoi state oi itdoi il lav . vhitli i(iliic(.s the amoniil of w.itci 
ill II stiiaiu vitliiii an Indian um'm itioii below the ainmiiit iiu 
ossaii fill iiiiRilioii of Induii lauds is \ ihd 

Tlu Wuiteis (iKisiou was thus tollowerl ui Ooiiiiiil /hi ('o x 
ViiitdV i<liili\ 

* * ' Tins (omt athimed Ihe deciei. |iii the Wniltis 

i.iSLl, holdiuK tint till Liiitid Htati's, h\ tiiaties with 
the. liidiins im the iiseiiatiou, hail iinplKilh lesuMil 
(lu wateis ot Milk inei loi th, hen, fit of tin Tiuliaiis 
on the lesin ilioii to (he e\1e)il i, isoiiahh netess.iii to 
eiiihli thiui to 11 ligate tlieu Unds, md Uni ifiiintees 
and siitleis on puhlii lands oiitsul, „1 thin iisenatum 
lovild not aapiiie uiidii the iloseit land liws of the 
Umlert Stales oi the lavs of the stale of Montana it 
latiiig to till iiipiopnatioii of ilii v itiis of the stieinis 
oi ihit St lie, the iiehl to di\(it the vattis of flilk iiM'i 
to tlu piotndiie of the lights of the Indiuis lOsidmg 
npoii that iisinatioii ' * Tlie lav of that i ise i, 

npplii.ihli to the piospiit laso, and dtteiiiunes tlu pna 
iiiomit light ol lilt Indiuis of the Blitklei't Indian le ei 
i.ilion to the use of the valeis of Biiih iieek to the 
(xtiiil leisoiiahU nidssan toi (he pmposes ol miga 
(ion 111,1 -lofk laisiiig, and doiiiestu and other nst'lnl 
pm poses Tlip goveinment has Tiiidoit ikwi, hi ngiee 
111, lit vilh thi liidlius on these leseiiatious, to inomote 
then iminoiimeut lomfoit, and velfaie, In aiding them 
to hotoine self supiwi ting as a peace ible iiid agiicnltnral 
laople The lauds vithiu thise lesoivatioiis iii dii and 
and, and leipiiie llio ilneision ot watois fiom the stii mis 
to make Hum piodiTitne and snitihle foi agiiciilhual, 
stock 1 using, ind domeslit puiposes 

The dottiiiie euuiitiitPd in (ho Wiuteis tase ns aiiphed to 
re&enatioub tie.ited by liealv was 1 itei letogm/ed by the coniU 
as applicable to lesonalioiis cieated hv Evecutne oidei In 
Unilid Sinter y WuJhci Run hngation DistiKf^ IheCiiuiit 
Conit ot Appeals had this to say 

* * • The tilal eoiut thought iriHtfri V UMi/Uf ftfafps 
distliigiushable, as lioing based on an agieement oi 
tieali with the Indians Ileie there was no tieats It 
Baid that at the tune the Waltei Hiiei lescivnUon was 
set apait, the Pahutes weie at wai -wiUi the whites, heme 


"“Biisee ai,tnfia ind see Clmiiteis 2, 1, uiiiia 
"lOl Pea 82b 8«-fiS2 (C C A 9, 1008), affg ItB Fed ISI (P 0 
Mont 1807) 

•»104 F 2d H4 (C C A 9, 1980) 


no igiiiiiiMil helveiii tlimi iiul (lu Clineiniiieiil vis 
pi.,, dile 

II) In 111, Wiiili],. I isi i„ 111 tins, dm h i^u (pie-lioii 
loi ill'll Minn itioii w |,- OIK oliiitiiit whillm Hu w.Kii', 
ot till slieiiii viii inliiidiil lo hi lesimd im dii use of 
Hu Iiiili ms Ol will ihi I tin 1 mils oiih wii, ii ii\id 
^\l II no 11 isoii to hit I'M (hit Hu iiili.ition In iisii,, 
nil d he i Mill III I d III tie.ili oi ui i enii ill k I iliit' oi 
111 IMIIIIIM oldll llllll^ IlMlt Hu IlMll llioil Kill hi 
U|iiill\ iliilii lint ot Hu iiileiil \\ hill in Hie W Mill is 
, isi the loiiit (iiiph isi/((l till lu ill, Hull w is in iail 
no i\i)iis iiMii itir 11 ol u iti 1 lo III loiiiid 111 Hi it ( 1(1111 
nil 111 I 111 mil iilion h Id to lu annul it hi t.iknig u 
(oniit ot Hu' ( IK iiiiist II 1 1 K tin siliiation nut iii t ds ol tho 
Iiidiiii md Hi, iiiii|ios, Im ii In, li lIu 1 iiuls li id lie, n 
iisiiied tl> IK,) 

Th, II, vs i\pi('s ed in Hn louaoiin i i is no siip]i,iilid hi 
Hit ionise III <oiigi<ssi<m,ii 1 , i.isi idon kIkiikj |o tiiliil lights 
111 V ili'i t’l'iigiiss Ins iipeitoilli Ilia, lid spiiiil legisl it ion 
intlioii/iii,, (III loi'siiiii 11,111 (1) iiiigiiiiMi piojKls (111 laiuius 
(Usiguated lesui iimns pimiilmu Hv ns Hut Hit Iiirtmis simi 
lip siippli, d vith iiatm lioni Hu jiiiiiul 

Vgiiii 111 opiiiiim lesu'iitioii land to niiiiii il I'litii UoiigK'ss 
1' IS evpii si|i ( vtpdrt 1 inds unit iiiiiUf, spi nigs valtiholi's m 
otlu'i hodi, s ot V III 1 II, 'I'll, d m ns, ,1 in iiu> Indians foi walei mg 
liie lotk II ligation (II iiatii iioii 'i imi puses " I!i (he \it of 
■\I lull 7 1'U8 " Coiigiess pioiided tin tlu jmitli ise of 1 iiifl vitli 
Mifliiuiit vatei light loi Hu nsi iiul oLinpiiici ol tlu Tamoak 
l»ind III IIoiiu less Tndniis Whin Hu iknii i lies,') i. it ion wah 
u(eiiiii„ liss ii il, I Him till' iiiuiiml to will, li it wis iiititled 
1111 ( 1,1 111 , d,M 1 1 me ot Hi, Unit, is, is, ( oiigi, ss i))pi,i|ii lated i 
iim ol nioiiei tin the pm, ha si ot an iddilunial w itu light fin 
Hu IiuJuiis To pioti'it (lu vatei iij,h(s ut the Indi.ms of Hie 
Taos I'luhto, t’migiess lias aiiHuni/eil Hie Piesideiil to villidiaii 
tiom lutii lauds viHiin tlu iviteivlied iml to piolnt said liiiids 
liimi am ait ui londilioii wliuli wonhl inipiii the initlly oi the 
loliinu' ol tlu V itei lloving Huiefioiii >1111(1 tioiii stiuuuib 
oil the ((did poilum oi the Foil Hill Him iiiHioii netpssnn toi 
iiilgition oi land uiidii tiiKii ilion has Iiein icseiied to the 
Indians using s.um mi long ns tht I minus ‘lemaiii wlieu thty 
now lit c ” * 

Siimkiih, taiious stitutes line piotidcd foi piimeiit of 
(oioiMnsaliou to ho u edited to tiihal fluids In Hip pi i lit Iiulian 
V itpi lights lie sold, nppiopiiatdl, in oHunvisp diiiiigcd™ 
Apait fioiu (ho foitgoiiig st, Hulls Cmigiess has eiiiutttl tiui 
ous lat.s of gimial apphtalum leliliiig to the watpi lights of 
Indian .illntees’* 


•‘“Act ol TnniiiM 1 IHSO J'i htnl Ul'l (Pnii ibn III M-iKiliiiii I , tit of 
riinuaii 12 1991 i7 Hlal U7 (tliii ittllii Kispnaiioii) , kil ol I'dnuan 
lo 1S91 2b Fttnt 7tT (Tlmatillu Uss, iMitioji) , A, t of Pi'liiuaiy 1'i IR'H 
-7 htit I’.b (iuum llisi'M lUonl Act <il Tiniiiiu 20 1991 27 S|at 42(1 
lAuiiin 111 .nitlonl, \it ol Miiuli fa Tllifi 4 St it "il (YakiniH H, moi 
imlion) rf tit- ol MikIi 1. 3928 4-5 btiit ilii 'Pi u> i>ha faithei Ibat 
ill picaiiiT witii, light h now iippuitonanl to Hu • i * iijigatid 
luihlo lanilM ownid ludivldatilly 01 uH pnthlus > * * milallwiitii 

foi tils donustii inn I'osi s ol Ihi Iiiilimis iu,l toi linn slut k sli ill lii piloi 
ind |) ii.nnioi,nt to am ilslits ol Hip dlstiiit oi of am piopirly huldir 
ineiPlii 1 titolMhiilil 18<I9 10 (sUil 92 1 941 (fliolah Homrvnilou) 
"« tit ol Diiiinliii Hi 194f. 14 Mill 922 if AU ol tiiguH 21, 1922 
12 dtut bU (Aaiii rillinti Bindi 
13 k ut 200 207 

™ Vil of Viifavnl t 1911 88 Slut 192 b04 
»'’ActnlMuch27 1928 4- Slat 172 
tot of Tunc 0 1<K)n llhtil 072 

Vtl of Aaatisl 30 10)-, 40 Blit 809, t,t of Match 8, 11)27 44 
fetat lJ7t) (Chottaw and l'hlil»usnsv Imluinsi , Atl of llatih 22, IDOfa, 
U Mat 80 (Polvlllc Biauiiitlnii) , Aat of Tuimui} (9. 1808, 27 Htet 
417 (TTiuahUa Hch, iviition) 

"• Vit ot Fthitiam S, 1887, set 7 24 St it 188, 100 991, Act of 
Mai 20 10U8 9-, Sint 414, if dtt ol Man)] 2, 1889, '29 Sint 888 
(pcitiliitnt lo both aUotted and tubal IgndB) 



TRIBAL PROPERTY 


318 

A TRIBAL RIGHT r«sus STATE RIGHT IN NAVIGABLE 
WATERS 

Thr oHiiPlsIiiji M llip Slilts of liwls iii Ipiiltoiiil 

c'slLuds lo Iho lands nnddhinc, all bodies ol w lUi llioie 
in'"' Wbcie inneson I’ll, lln. titli lo Inul undoibm? iiiMKible 
w dels IS licld lo iinss lo i stale ui>on ulmission into the Union, 
Mlule tillo lo llio liJid iindiilMiiis non ii iMt, ible \Mteis iwniins 
111 till Umloil Stalls” 

If iiiueriMe ilms li nt u«l licen losonul llip lube lias but 
a iif;lil 1)1 DSC in loiiiiiion nitb iili/piis ol the si ile'“ It be 
loiiii s iicitiiiuil Hii'iiloio 111 (\iinim tlie ditciii foi detoimiii 
intr wlnlbd siuli siiili'is line beiii leMiiid to a lube IlPie 
11,1111 qiii stions ol iideiit and oL dunmst iiuis siii loimdiug the 
I ualiini <d llie tisi is ilnin uf ol l)ii imoiiiil iiiipoi I ance Tims, 
in liolfliiij. 111 It lliol mils njidiiHiii" the mugnble vs ileis within 
the Ri d L iVe Indian HesPi i n loii p issi d to Iho St i|p of Minne 
sotn ii]iini jls idniission into the 11111011 the Siiiiiciiic Ooint 

Slid *“ 

We diiup tlidi to the iiupsUim vhPthn the lauds niidpi 
the liki Tipie disimsMl ol 111 IhP Uiiilcd Htalfs befoie 
Mnuipsoti iKiauic o Slate An 'ifhinialne disposal is 
not .issiiled hut null tint the like ind thirtfint the 
lands iincloi It, ms mthiu the hunts ot the Red Lake 
Eespii nlioii MlKMi till SI 111 a ns iduufUd The ensleiuc 
ol till lO'dialiou IS eonieiUd, tail thit it operated as 
I chspns,il of hinds nndeilvirg navifeahle unieis 'nithln 
its hinits is disiailed We aie of opinion that the rescr 
\ation wis not intended lo ilfcit snch a dispot«it and that 
thfie VO nom If tin. lesoivilion opeinled is a dis 
piisil (if (hi lands iindei a pait ot the uiMeable wnteis 
sdthiii its limits it oiiunlh winked i disposal of the 
1 mils nndei all Besides kind L ike, the icsenalion limits 
uieluiled Red Lake, liiMug 111 urn ot 400 sipme miUs, 
tlio Riontei put of the Like of (he Woods, having appiosi- 
iiialdv the sinu nea nncl seiotil luiikible sheanis 
The leseivatiun c ime into luina (htoiikh a successiou of 
til itios iMlh (he Ohipieitns nlieiehv thei ceded to (ho 
Uniti'd Stiles then ihoiigmal light ot eieeupancv lo the 
sniiouneliiifi l.inds The last tic dies picecdiiig the ad- 
imssion ot the Stale tifie foiieluded Seplembei AO, IS'54, 
10 Stat 1100, iiid Potii 11 11 V 22, 18"', 10 Stat HOT Tlieio 
was no Iiiimnl settiiii, npail of ^lui was not ceded, not 
an afflimituf dei 1 nation ot the lights of (he Iiidiins 
theiPin 1101 iin .ittenipti-d <\flusi<m of olheia fiom the 
nse of nnvigitilo watcis Tlie effect ot what wis done 
ms lo lospiie in n giiieial nai foi thetonlimiod ociu 
palinii ot the Indians iilinl leinuued ot then aboiiginal 
iPiiltoiv and thus it tnnio lo he knonn .ind lecogmzed 
is n loseivntiun Vn.iie^olii v Hi/elieoek, 1S5 U S 378, 
S83 Tlipie was nothing in tins winch even npproathes i 
maul of nghis in lands nndeiUing navigable waters, 
1101 anvthiiig ( iiiK nif, a piiipo'p to depait fioin the estnb 
Ushed pohev hetoie stated, of tii ilin» snch lands as hi Id 
foi the IienefiL of (he fiitnie State Without donbt the 
Iiulian veie to have sccoss to the navigable wnteis iml 
to he entitled to ii'^e (hem In ircuslomert wavs, bnt these 
wpu eoniraon lights vourhsaled to all, whether white 
01 Indian, In I he eailv legislation leviewed in Rail toad 
Co 1 SfliHUHfw TW.ill 272, 287-280, and BeoKotiiv Liaftt 
if Pnwot Co V XJmiul ’tupta pji 118-120, md 

emphasi/ecl in (ho Bnahhng Act luidm whieh Uinnesota 
was admitted as a Stale, c 60, 11 Slit 180, which do 


■siWiiirtl/v Bownv nan S 1 tlSfH), lltislut Paoi/lo y 

Vmfrd, BUtft 24S XT S 7S tlUR) lOV 240 ■BV'il 274 (C C A 0 JSIT) 
’"TJo/incnj/ V nmled Bluir^ 228 IT S 242 (1013) 

«• Vmied StatPi v ItoH Btatf Ban! 270 P B 4B (l«)2li) ilTg 2114 
Pi a let (C 0 A 8 1024) , Thr Tamn G Swan 50 Fed 108 fD C 
Wash 1802) Taijlor V Viitfid Slatts 44 F 2d fig <C C A a M80) 
United Statea y Bolt atatt Banl 270 P S lO (1928) nlfg 294 
PcO 101 (CPAS 19231 It has been udinlmstiativrtr hdd that 
even m the Iiglit of Cnltfd atatei i BoU State Bank the leseivatlon ol 
lands for the “n*e and oceupanov" of the Chippewas had the ellei* of 
leseivlng tn them the exclneive light of fishing In the waten o< the 
Pppex and lamei Bed tskes, a right which the state could neither 
deptive them of noi rofpilate Op Sol ID, 1128107, June 30, 1086 
And eompaie Ihe iTamis 0 Btoan, BO Fed 108 (D C Watih 1892) 


I claied IJiat tin iivcis and wati is Imuiichiig the St lie ‘mil 

till luvigahle wateis leicling mlo Ihc t,amo sluill lie coin 
moil highways iiid foiiici tm, as well to the inlnhi 
tniils ol Slid Stitc IS to all oUiii cili/i ns of the Dmted 
Slates* (Pp 67 - 69 ) 

A similai lebiilt wis leaihod 111 raiihit v UiiiUd lAfo/cs'" 
oil the theem tint siiiie the Eveeutiie oiclcn iieatuih the Qiii 
lento Indian Rcsinitiou mode no Lspuss iclcieine to the 
Qiiiletilc Riwi as (he noiiheiii hoiiiiilin, no lesenatiini of its 
watois was iiitoiickal, 1101 im iMcpUmi to (ht Rciioial iiohii 
ot the aoM-iniucnt to hold snch piopeils 111 tmst toi the liiluie 
slates 

WlKie 1 leson itum is neited iflei idiiii ao‘i ot 0 s( ite into 
the Union, (heie is some qiiestiou is to wlietliei the uii ippiopii 
lied iiavjgible waleis wilhiii lbe> leseivalmn aie ii'-ciied to the 
tube All afliimainc iinwei would seem lo depim the stilf of 
111 ncciiuied light unless it cm ho sud th it (he cieilioii of the 
loseivation seises as a notice oi the appiopii ition of ninpiiin 
punted naiignble wueis wnlhin its boidei tin (he use ot (ho 
Indians 

Wheie Onhfoiiiia bs slalule dissihed i luei ot noiin mgalile 
it has been held that hv the siihsennciit lu ilioii of 1 leseis ilioii 
the w atei s theieiu woie leseived foi the hcncht of (he IniU ins’" 

B EXTENT OP RESERVED WATER RIGHT 

tl will be leraombeied dial the Couit 111 (lie Ifi/ih/s case di 
ciecd onlj that tlieie was an implied icsi nation (0 1 tube of in 
amount ol wntei leisonablv necessnij foi iiiigalion lud rlo 
uicstic piiiposes TlieiP was left open Ilie fiiilhii c|ue-ilion of 
whcthei the wnlei tight iniphodlv lestivi'd foi ino fen iiiiga 
lion uicliides a flow of WMtei snthiioiil ineiel> to supply the 
needs ot the Iiuliiiis if the time ol the aodtioii ol the lesona 
tioii, Ol whethei it inrlndes i flow siifhciont in ipiintitv to 1111 
gilc nil the iiiigable lands of the useivalion 

The policy which luideilies the dot tune of implied lespi vat 1011 
ol waiei hat been given elleet b\ holchiigs Unit when ,in Iiuli in 
ic'seivntion ih set apnil, the walei light impliedly lesciyod is 
I irge euciugh to iriigite the enliie iiiigablu acieigc ol the 
ri'seivalion In Cotiind Tiiu Co v Dnited Btah the conit 
gianled a light to i designated inioimt of Wiitei with liuie to 
the Qoveuiment to npiilv foi modiflcation of (he dcciee it any 
time It might doleimmc that its needs would bo in eveesk of that 
imount The Bisluct Ooinl decision*" shows cle.irly that the 
watei right resened was h<isfd on totil iiiigablc icieage (p 
130) and innensed reed was anticipated only because of piob 
able change in use of the land lesulting lioro the Tiidiins’ piog 
less in agileultme (p 120) Likewise, in BKoem \ f/intccl 
8 tatoa,'“‘ wheie watei was expiessly leseiied by ticnty ioi 1111- 
gatiou "on land actually cultivated and m use,” the couit held 
Hint the water ught leseued was not limited m cpi.intify to the 
amount of watei necessniy to the iiiigition of such poition of 
Oie Indian lauds as wcie at the time of the tieity actually 
iiiigited Tlie eouit said (p 01) 

Tile pill pose of thi> govei iinuMil was lo induce the 
Indians to lehninnsli tueu mini idle liabils and to (III (he 
soil and the tieities slumid he rciiisliiiecl in the lighi of 
that puiiiosc tiid such iiiemunc shiiiilcl l)c> itiipii Mum ns 
will enable the Indians to cnltivale iweiiliiilli the whole 
of then Inids so leseiied lo Mini usi> 


*44 B 2d « (C C A 0, 1930) 

’“Ponnellyi Voitea Btatei 228 U 3 248 (lOH) 

•"Oomad Ino Co ^ Vnittd Statea 101 Feci 829 (C (' A 9, 1903), 
alTg 168 Fed 128 (C O Uont 1907) , SJeem v Cmtod State', 273 Fed 
93 fC C A 9 , 1021 ) , Op Sol I D M 13840 , Miiy 12 , 1021 

"•ma 

•"Ontted htatea v Contad Tav Co, 160 Fed 128, 130-131 (C C 
Mcmt 1907) oBd Iiy 161 Fed 820 (C C A 9, 190S) 

“Op dt fn 847 
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Tilt* (l(>ci'~i<)ii ol llio Oiifiiil (’(Hilt of Appeils in tin. ( i*-!? ol 
Du'ldl t-’ldh \ Will'll I Hiin /j 1 loji TJisti lot wiralil >-CM.m 
III Lim^tiicl Lnit-Hin^ dei I'-joii'^ Tlip foiiil (hrii liclil, in 
anoiiliiKC TNilli tlio Winteis dei I'^ioii, Hint bv tbe <'•'( ililisliiiiciit 
ol (lio M IIJM ItJKi IJPM IV 1(1011 111 1 S 59 (hen w i iinijliodh 
U'sPimlM (111 to (he e\toiit km on ilih iiefessnii lo i,niiiil\ tUi 
needs ol tin Indiiiis Howi'iei, in detciuiiiiiii{, (hi. qmintihi ot 
M (li'i “lo MliKli till riiited HI lies IS tnlillid’ (he coiiil liild 

Till IK i oJ iiiiKible 1 111(1 nil IndLd in the itstivifion 
IS not Hills'. inl\ the iiitciioii tm mcisuiiiiB the imonnt 
otiiilii ii'siivi'd will (111 I the stand nil hi ijqiliid is ol 
I”!'! ol IS III (lie iiiospiit TliL extent (o nhiih (he list 
ol (111 iK.im iiiifalit 111 iietissiiy loiilrt onlv lio flpnnm 
s(i Ill'll hi t'lH'uiiiip (P i 4 () ) 


Tlipionil louiiil lioiu till K'loid (li,i( ihiiiil l.hOd itip..M(i( 
iiiidti ciiKii ilioii IS eiilv as ISSO, lhal (his noi had mil Ineii 


snhsl iiilialh jiKii'ista lip (o (hp lime of (nil, and tliil (he 
iinnilii'i ol Iiidi Ills on Hu iispiiatiiiii w.is not iiieieasing Ad 
MiliJii, III Hu ill I 111 s hndint, ihil a doiiiiud (oi (he ciiltiiation 
of uiou (h 111 J KM) iin ^ Ol 1 i\ ill 1 light ot J(> 2 ") mine teot iioi 
(‘■Olid hill iio( lietii shown (he loiiil concluded 

Wi IK (onsUiiiiid to Kctpl this istimale as i fiii 
iiipisuii ol the iiicils ol HiP Hok iiiiiu'iit is deiiioiisli ilecl 
li\ siM'iili Mais’ ( iiiiiliiip IP 1 H )1 
Wliili Inins Milt K stned 111 lull il si ii Us iiiustioiis ol walpi 
ii„lil nt'it tontiiiPd 1 iif,ch lo nliplliti iiiilltiilii walois had 
him iisiiiid (o Hu lulu WiHi Hu t,ioMlli ol Hie pi uliti ol 
illolliiig tiiliil I mils Id iiidiMiIiiiI Indiiiis (line iiosi Hip iiiips 
lion 111 Atliilliei Hu illotlee, oi a piilv lioldiiig uiidi i Hip al- 
lo(t(P, M isnililleil III iliMil I pill ol (hi M ilei ipsiiMul iiiidi'i 
IIk (IihIiiiii ol Hip Wniliis i isi In Hie liihi Tin piohlniis lo 
M huh nils ipii ,(iim giMs lisp III ilsiwheii ilisi iissnd ' " 






SECTION 17 TRIBAL RIGHTS IN IMPROVEMENTS 


'I 111 evtonl ol 1 1 dial possisson lights in iinpimeinonts on 
hill'll hurl laisis (mo issues In) (he deinaicalion o£ iighls 
lul-ncpii (III (iilip mil (he iiidivuln il memlici of the liilie who 
has iiiide tin unpioi i inciils oi Mho ipsideu on the inipioved 
Iiiid, and (ft) Hii' di in iiinlion ol luteiests liolwccii tlie tiibc 
and Hind paitips 

Ol (huso isMii", Hip hi si is an issue luteinnl lo (hi affiiis of 
(hi tiilii and HuKfoio di nit vilh in 'leioidinto wltli tiihil Iftw 
mil msloins ' cMipl as slilutp oi licali olhtiwlsc pioiidts 
The uidKei ha' liceii siieciallj de ill with in setcinl (iiies ol 
si dulls and tii ilirs reilnips the most comiuoii rase m which 
thf- OMiiiisiuD of impiovcmeuls must bo dcteimmcd niises in 
connection with Iho sale oi cession of iminoaed tiilwl lauds 
The PiiUci tie dips ftoneiallv pioaided thnt comppusniiou foi 
nnpioMinents n is lo lie paid duortlj to (he tillus'* Unis liaaiiiR 
to the (lot nininal Kill ot the liiht itspll the iinostion ot wh(‘thpi 
iny India idiial rndiiii should icroive siuKial coinpeub ition by 
loason ot suih impi oa eincnls A low tieatieH •ind statutes pio- 
Mde £(ii piviucnt by Uio United States to the membei of the 
(idle who has mide Hie iinpioitmenls, ^ ind olheis Joivp 


I'JluJi V 77W1I1U on, J Inri T BIT, SS B W «l (1890), luid see 
Clinplii 7 "(0 8 ana Cliaptci 0 see 0 In thu nlismee of pioKil cun 
tom to tlio conti iiv and wluic lan' ind tioitips ire wjent the Inleiloi 
Depi IniLUt tiK til on Hu iioadion thit 

The tiltii doc, noi own Ibo improve iiieoH miced upon tubal 
land by oi nndii (be diiirlion of individual muubris of tbe 
tiibi (Memo Sul I I) , Octubci 21, 10J8 (Palm bpilngs) ) 

< \r( in III Tifily III Sepleinbpi iO 181(1, 7 Slit 150 (Chickaeiw 
Nition) , ill V ol Til ity ol Tuly 20, tbil, 7 Wat 151 (Siniiih ind 
ShuMuiis) Ticily of Iieliiuaiy 8 lb il, 7 Std 713 (Ueiiomoiioi > , 
Alt V ol Tic 1(1 ol Ftbiiui} 28 18H, 7 Stilt Hb iHeiietaB) Ait V 
of Titi(y fit An, usi 8 18)3, 7 Stit 9D5 (Sbnwiiuv) , Ail V of Tiiitl 
Ilf August 30 18 >1 7 Slat 859 (Oltawiiys) , Art m ol Tiiatj ol 
Tuim iry 10 1632, 7 Stat 904 (Wyandota) , Art JX of Treaty of Decem 
bpi 20, 1950, 7 (s( It 478 (Chmolitis) , 4i1 I of 'I’leiiti ol No im))ii 
29 18 8 7 bill 071 (Clocks), Alt HI of Tleaty ol Mlj 20, 1842, 
7 SI il ObO (Si nr i is) , ii 1 VI ul Tii atj of Oclobei 27, 1892, 7 btnt 
409 (KisUiiliis iiid Finiiis) , All VIII of Tioali of lauuity 4 1840 

9 St It 821 (Ok Pis and Simiiiohb) , Ait V of Tieatj of Juni B and 
17 IStb 0 Sill 3Bl (roKowaiitomiP, Chippewis, and OttawiO , Ait 
rv of TiiaO 01 Turn 5 1904, 10 Stut 1095 (Mlamiisi AH V of 
Tu itr of Maiib 17 18t2, 13 Std 58t (Wjaiidotts) , Ait IV olTnnty 
ol Fibiuny 0 1850 It Btal 009 (Munspos) , Act of Tnly 21, 1852, 

10 btnt 15 (Pottawatomlps) , Act of lull 91 1854, 10 Stat 816 (Kioka 
poos) Alt in ol Til j(y of iloiih 11 1809 12 Sint 1240 (CWppewav) , 
Act of Apiil 10, I'lb, 19 Slat 28 (Pawnee) 

’■Alt XI of Tiealy of Januaij 24, 1828, 7 Stat 396, P88 (Cieelt 
Nation) , Alt XIV of Tieaty of Jinuaiy 10, 1638, 7 Stat 550 (New 
yotk Inihuns) , Art HI of Tiealj of Scptombei 9, 1880, 11 Stat 077 
(Mnnseea) , Arl vn of Tieaty of Nosembei 0, 1837 13 Stat 061 
(Tonawanda Band of ISenecaa) , Act ol May 8, 1873, 17 Stat 80 (KanaaB 
Tribe) 


uiicpitiun (111 niaiinpi in whiih eeuiiions,! tion fox impiovements 
1^ (u bo juidi " T)ie c.iily pi.iiliii of miking cumppiisnUon 
diippth (o Hi(> tube peiiuiHid .idjuslinrutb between the (iibe 
and the ludiMibuil loiiieimd, but undci modoin legislation le- 
sliiiliuc, Hip iisp of liibal iiiiids smh .iiliuslniente liecnme un- 
pi ictiiablo Thus wlipu Hip Ai I of Juno 18, l‘)34," was adopted, 
(Old iiiung ,1 pi ox ision o|ipiiiiig up (he hinds of the Piimgo Upsei 
X ilioii inipioxpil 111(1 iniimpiiivcd to ippiupiiiition hv mineral 
jiiosiKi tins, Hip iiiiiiin nipid Hid diuiigis should bo paid “to 
(hi I’lpigo Tiilw* 1(11 loss ol III) imiiioxi inputs on any land 
liK itpil loi lUiiiiiiK 111 suih i sum IS ni.iy bo detoiminid hj tlie 
HceiPtiix ol till liduiioi hut mil lo iveotl the* cost of stud un- 
piuxemuiil V’ liibd lo do insliie to the mdlvldiml Indians 
(lipiix'cd III Hirij houits, mxdi'iis, lud poiinls Aeooidmgly, fol- 
tixiing Hu iiloinihim xoli of Ihi I'liingo ludlaue tuvoilng the 
iliplieatiiiii ol Hip id ol rum lb, l')34, lo the Pni).igo Euseiva 
lion," uiiinildou Ugislitiiin w is puieted pinviding tb9t the 
iiiihxidiuH Iniliins iiiiininpd slitiuld ipioix’p payment foi Im- 
pioxonunls ot xxhiili lliej might be dipmiHl" 

Poi luaiM vpiis il \x IS till poliex ol the Govcunniiil lo entuni- 
agp the itniiiox'iimni ol liihil lands iicinpiPd bv indmilnal mem- 
bers of I liilK ** Till P’edoiil aovcinmeid, hiving eneotnaROd 
sueh iinpioyciiieids, f.muently pioxith'd, in disposing of mi 
proxed Ixiballandb, that thu individual Iiidmn who had made, ox 
tome to injoy, the iinpiiixpuipnls should, if possible, leeiuve tlie 
liiids iinpxovpd'*" Likewise an al tempt was boniotiniPS made 
to sifiifniul Indian impiovements in maiking ox lewising ii'sei- 
X itioii houiidxiii>s,'“- ami when huids weie cedwl pxoyisioii was 
■•oaielimes made foi iiiiiking impioxemeixls on leuiined ox now 


•Alt VI 111 Tiialy of IMcimbir 2b, 1954, 10 Si it 11.2 (Nlsqually) , 
Alt VII OI Tioilx 01 Tinuuy 2(i 1855 12 Slit 033 (HKHlliinie) , Alt 
VI ol Tiiatv nr Tinuarj 31, 1850, 12 Slat 989 (Makab) , Arl V of 
Tiintx ol Tum 19 1658, 12 Bin! 10)7 (SISBiitiin and Wnlipeton D mile 
111 Sinni.) . All V of Ticafv of Novimbci 15, ISbl, 12 blit 1101 
ilNiltaxx i(oiiin) Ml M Ilf Trialy of Tuni 28, 18(i2, 1) bill B25 
(Kickiipoo) AiiiT e, All IV of lu ilv of Oclolici 18 ISiS with ili* 
iiOmonioTiilii 9 Btiil 952, 4i t of Api 11 26, 1000, 34 Btal 157 (Choctaw, 
C’lilPkasaxx and Sciiilnoh’) 

16 W If 084 

' •Sne IS Op A Q 12J (10<14) 

"Act ol inguil 29, 1997, 50 S( it 862 

»Ax( IX of TteUx of Uiy 17, 1854, 10 Slat 1069 (loways) , Art 
IX of Tioaty of August 7, 1600 11 Stat 609 (Sominolas and Cmcta) , 
Vet of May 15 1888 26 bCit 160 (Omaha Tilbc) 

■"Act of Maiiili 24, 1852, 7 Stit 980 (PiceliB) , Trpity of Fibluary 
18 IBdl, 7 Stat 420 (Ottawa) , wt b of Act of Tuiu 0, 1900, 91 Stat 
672 (Foil Hall Ii diiu Rphi i xation) , set 4 of the Act of March 1, 1001, 
81 Btal 848 (rherokeea) 

•• Alt II or Txealy of Fibruaiy 8, 1898, 7 Btal 660 (Oneldae) 
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TEIBAL PHOPtHJl 


I.uicl'. to taU.0 tlu>i)lci(<. of tbost lost t>i loi iMMiiit llul jiiittioii 
(li thu tiibi iiiiuuiiiie on its oiimml lands coiniHMisiti oini 
gn Ills fin nil'll iiniiioMim Ills oil siit h 1 nuls ' ‘ 

Tilt" issnt ol i)i)ss(>ssoit light 111 iiniiiineiiitiils Hut mat lu e 
bolwooii tilt tiilit' and Hind iiaitu's is m issno mIikIi lUiit'iids 
not on thf iiitiiiiil liw and enstoiiis ol Hit lulit liut i itliti on 
the liw BoM'imiift Hio tiiiisution niitloi ninth tlu» piopiiti in 
(luoslioii li is coiiif* to lit m iiRiii/wl IS tubil iiiiipoili (Vitiiii 
staliil) 1 iiiinulini' fin tli(> ai quisit ion nl I itid lot tin litiitlil oi 
Iiirtuiis •.iitiiflcalh dntiiiiimt' that Hu" imiiunt'iiipiits tUi'ium 
shall likiwisi' In aii|iiiiid tin llic Inmht «il Hit Indians" 1 ii 
di'i sill li statiiti 1 llitio IS no (inisfioii hiil that Hip Indians haiP 
tlipsiiiii light in tliH iiiiin lilt lilt Ills Hut Hii\ lint in Hu liiid 
Itself 

Wlitii till' s( ihiti is siidii 1 iiioip dilhtiilr qinstioii is pip 
spiittd TliiisMhiii niidti the t<l ol lilniun U inii'l jiii 
IHim'rt liiids list'd 111! igi'iifi, siliiml, iiul otlipi |iiii])ost's wtit' 
itiiiM'stid 111 tin ItiinKtoii Sioiis Tiilii, Hit' tiiitsiioii w is pit 
seiittd nlK'ilic'i till innlrtiiigs on siuli land HiPitlii lutamt tin 
l>Mi]icili ol Hit' liidi.ui tulu 'I'lit M'diutoi of Hu Iiiteuoi Dt 
lintiiK'iit aiisnuiiig Has (iiieslioii 111 Hit ilhimalni dttlaitd ' 
The list of the teiiii iiiiiitstetl iiniitus that Hic pin pose 
ol Coiigitss Has to itsioK io tilt Indians Hit litU wh tli 
Hiei 111 Id pjioi to the lession ol Isqj that is, tlu Indi in 
HHe of oicnpinoi and use, thi United Sides still ii 
tiiimn^ the tiHi in fee Hut the Indiaii title of use 
and otciiiJiiKi 1 as satii'rt as the fee title of Hit smei 
eigu, L'liihd Cook (l'l'V\aIl 381), uul the Indians 

Imic the lull benthtial OHinislup with ill the light' iiici 
dent Ihou'to ttee 84 Op Atti G-tn 171 Wlietliti the 
owiinship of the Indians t'Tteiids to tht ImildiiiRs upon 
the lands Is esseiitialh a iiueslion ol Hhid was intended 
and uliiie Hint inteiilion is not olhtitusi' shown it lue- 
boon held that tht (lineiuiiKiil will lu dicmod to hau 
asw'ntod Ihiit its roui evince lu' constiiied itcoidiiiu to 
the law of thi State in which the lind lu" Sec in Hi 
coniieition Oklahnwt t Ttxas I S R71, 693) Tin 
Kt of l‘)2‘) (ontaiiis noHuiij, lo mclicate inj lutuiHou upon 
the pait of the Goieiiimtiit to ictain owiieiship ol the 
bnilduigs Tliei uc neithei excepted nor icseiud In 
the nbsenir of swh in exeeptioii oi losoiiation, the iide 
is nnneisul Ihut the bnlldings aie pul of and pass with 
the land Ishain v Unn/aii (0 Conn )74 28 Am D.e 
dOl) , OfiMif/ V mu Bfdford (210 Jlass 300, 06 X B 
1003) BlnU ViBii// Co i IT iM»i ('’8 Oio h26,101Pa( 
002) II(ilw(s\ AO i/Mi/i Pfii 670) Sthiltzs fiftt/inon 
(211 X nS) TTiulei Ihis mil tlu giant lo the Indians 
raiuid with it Hu buildings niuin the lands 

“tit MI 111 Titiilj of Novtnilm b 1818 7 Stal Wl (MlninUs), 
Alt I ol 'Jientv of rminaM 22 ISl') 10 Slat 1141 lOiigon Banda) , and 
If Alt III of j'liiiti Ilf InliiuuM 2t Ifl'il 10 Slat 1172 (Chirokets) , 
Alt II of Inati of Tuno 8 1861 14 8tat 617 (Nea Pane) Trealt ol 
Miy b 1828 r Slat 611 (Cheiokeas) 

“ Vit b ot lii'iti of tin 30 1842 ntth Stiitti Nnlion, 7 Stll '.si. 

• 4ct ot mil 1 1802 27 Stat 61 (Mission ludlnna) The Ait id! 
Miiuli 2 1880 21 61 U lul-l (Uultcd Fuoilis ind llumies) piuvieHb 
that ceitaln hinds to,atliei nith o)J impioumcntg tbeieon shall he 
held as liibil piuciitv Cf Danahoo v Botiaid 4 Ind T 434 (1002) 
(CIuriik«> liaislalloii iilitliig to ‘uitiudei Impiovomonts") 
tl Stnl 1107 

•«0p bol I D, 1127671 Maithl, lUJl 


Nothing 111 Hu ligislatiM liislint i.l Die eii ii tmmt is 

10 the tout 1 ail In iLpoil, In tlu Stnitt iiid llimsi 
Couimillees on Indi in Altiiis iiiiiuiuu'iuhng that the lull 
whifh bee iiui Hie ufet l‘)2‘i l.e mil iiutted, (lie Suietin 
ot Ihe liiltiioi lalled siH'eilu alti iitioii to Hit tirt that 
‘Ihiii lie liuU Imildiius oil tlu 1 ind iistil in (onnothon 
wiHi stiioiil iiid .idiiHiiisti due letniHis ’ tJis Ilonsi 
Itepcit ^o 1832 ind Son iti Utiioit No IT-IO on S-2702, 
7l)Hi Cmigiess, Isl siss The dilutes liitoie the House 
and Seinte ilso show Hid Coiiguss was idiist'd of Hu 
ixisUiiee 111 tlu hnililiiigs upon Hit pumisis See Con 
gicssioiial Acemd, Aolnuie 6‘), Pill 8, 70Hi Coiigiess 1st 
Session pigi'SS.T anilAolniiii 70 Pait I 7l)lh Coilgi i ss, 
2nd ScsMioii, pige 24S‘!-2t‘in 

Aside lioiii flit tail Hiat Hie tailiui ot Coiigitss cmHi 
knowledge ol Hie (Msliiue of the Iniildiiigs to lespive 
llieiii lea'oiiahU waiiants tlu issnniiition Hi it iin sneh 

11 sen diim w IS inliiidtd, Hie stdiuunts ol Coiigitssuiiii 
lit niH iiid Stiidoi MiMislei slionglv iiuUiati (hat it 
w 1' Hie niidt ilsandnu ol Coiiiiiss Hut iniitmtiit ol Hie 
nieasim would lonfii npoii Hu Imlniis owiuishiii ol tlu 
hiiildiiigs along will) tlu ) mils siidi ownei ship nuclei 
Hu (iinis 111 Hie siatnli to | ike ettiit when Hu piopiiti 
w IS no liiiigi'i itqniud Im ageiui, silu.ol, mil oHiu 
pinpobCs 

It IS niidiistood tiom Hie iiitoini.ition siihiiiitted Id the 
As isl ml ( otiimissioiii 1 of liiiliiii Atfiiis Ihit Hu use of 
(he itseued I iiids foi Hie imiposes loi wliuli Hiei wiie 
leseucd has been peimaiieiiHi discoidiinud and that Hie 
luuls ai( 110 hiiigti iicided loi ini of suih pniposes 
Upon (hat niidoistaiidiiiB I hold, toi u'lsons si ited aludc, 
that the lauds ind Imilding' lot ded theieon aio now 
liilul ptoiH'iU btloiiging til Hie AanUloii Sioux Tube of 
Indians 

Tlie appiuacli tikeii in the tiiugoiug opmuiii snggtsts that in 
pissing upon anv speciflt tubal claim of luissossoiy light in 
inipioieuienls on tubal land flist irsoit must be lind to Iho 
goieiniiig statute oi lieatv Siliiui oi ambigmh mav he ic 
‘ohed (if) Id tefoii'iicc to logislaliip lii'toTV, Ol ih) Id itfoience 
to the ilate oi the tonimnn 1 iw mle In geneial, it mat Iio said 
11" it Cmigiess has. ticquenth snboidiiiated the tiadltionnl com 
luon law iiile that impudements inn with the hind to Hu 
I quit able piiueiple tli it one who has built impiovt'menls, in good 
faith, on inothoi 9 land should not Iw eiitiielv deputed of the 
liuit of his laboi Attempts to do jnstut to the i laiiiis of thoto 
who hate' Jiiipioted tiihal hinds nnlnrli iiiotisioiis allowing non 
liidiiiis who lute iiiuiioted tubal lands to sell Him Impiote 
menls it Hum appiaised tahie " ‘ in allowing Iiidi iiis of aiiothei 
tiilit' to imiehasf the lands on which then inipi ot c'lneiits stand ** 
Vs a mattei of histoiv, Hie iinpi ot ements on lind convoted to 
Tndwus weie fiequentlt nunc impoilaiit iiicUiccniciits of ucip 
1 ocnl cessions than the land itself 

"* \il ul Much 2 1907, 11 Slit 1220 (lute luinii li (1 wUilis on 
( bell kee lauds) 

""Art 13 of Tiealy ol May 8 1864 with Diluwait liiho 10 Stat 
1018 (till iK'Uiflt of Chilotiau Indi ms) Of Memo Sol I D , Octobei 
20, 1037 and cihee (Uted (log house i.u Boit Belknip tiibal lend) 

I *"'Of Alt I Of Treaty of Jaiiuaij 22, 1856 10 Stat 1141 


SECTION 18 TRIBAL CONVEYANCES 


A RESTRAINTS ON ALIENATION 
It IS fiequentlr assumed that the iiiabihlj of an ludun tube 
to alienate tubal 1 ind is a consequence of the peculiai tcuuie by 
which such liiids nie held*” Hus lennie is, commonly desig 
lilted (s “oicinwiict,” “meie ocoiipiuict," ‘‘possession,’ oi “Indian 

"•bee Vnited Siatei. v Oooh 19 WaU 391 692-6‘U (1878), Hotnitd 
y Moot 61 N r 202, 271 (1870) , Keu Real Propeilj (18<)6), gec 221 


title," and these phi ises aie sometimes deemed ,i snfflclcnt ex 
phiiution foi the eoiiclnsioii Hi.il Indian hinds aie inalienable 
Oaieful ex.iminntiou of the eases mid of Hie hisloiical piactice 
cil the United States shows Uial Hus new is inaceuiate Tin, 
iiiaicuiaoy appeals most clc'aily in fiie situations 

tl) II the iiiilien ibilitv ol tubal land is cansod simply by 
the pecnhauly that tubal land is not held in fee bimplo, then an 
Indian tube which docs hold land in fee simple should be able 
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lo it(. j( IJiU iJii ildisiiiiis IK ninfonii tlicil i ti ilio liiiUling 
l.iud 111 fti Miiiiilt* Is sulijcil to <\,uth tlio siM( lusii lints mion 
ilunUioii ,is ,111V ollici liilii ' 

(J) li Iiuli.iii litlp’ IS souiitliiii. less Hull I lot siiiijiK'’' 
(hen 111 Iiidi 111 coin < 1 1111 (> ot liiliil lincl lo pin ite initiis 
slmuld coin \ soiiiitliiu^ loss (lim ,i tu simiilt l>n( (lie CiIsls 
iiiiiti limit liold Hut 1 (OiitLM'o of tiiliil xiiopoilt iiiidii ,i t.ilid 
tomo.inco KtiuiK's ,1 foiiiiilote title' 

(I) It llL)( In lllOllfiUlIl (Kdlll.UKl IS sllU]lll (Vllin iloiil to 
I till nut ,it will, the 1 iiid (.iiinol lit sold lo Hie soxeulun Yet 

the piutiu ot the Iiiiitid St.itis ' md ol tin Hiitish CiovMi 

liolnie 177() ot piiiili isnijt I mil tioiii liidiiiis, ,iiid Hu iiiliditt 
ol (dinu mils thus ittwtnitid li is iiom liien qii slioucd As 
M.iisli.iII, C J oletnod, tthoii souieiRiis tl umid tlie cMlusne 
iii,ht to piiKhise" Hut did not Iniiiid tli.it ipslit on ,i denial 
ol the iit,lit ot the posstssoi (o sell ’ 

The hiiiK piiHli.isod then linds wlitii thet win miMiiik 
to sell il I tmu (hot t\eie vullnui to like hnl nitii 
(oimd <1 siiiieiidii oL tin in'" 

" ' (he Indiin iiitioiis possissul i tnll iiEht to the 

hinds thin (Kiiiphd until tint in,hl '•honid 1 k> (\iii> 

Kiiislied lit the United St.ites ttith then eemseut ‘ 

( tl If "Indi.in title ' IS siiiiiethine sulist.iuli illt li‘ss than a lee 
simple, thill 111 Ciises ot iinoliiiit.iit alie'ii iliem fhiiJiiK<*s should 
he Insed upon simittliinu h ss Ilian the talne ol the liiid itsUf 
Yet (ho couits lieild tint in such uses Hu talne ot the 1 ind is 
the imasuie ot ehnii.ises 


'iU/iiha ff/a/ci y Caii<l<ta>M _'71 U S 
dmns OOp t fl at (IS-.T) , Wonrfell i /« 
« C/ Untied fltalts V Paine LumUi ro 
nttglM Fed 208 (C C H D Wis 1001) 


H2 (lOJt.), Cliiislinn In 
r/TOH 20 tolins (>0 > tlSJ’) 
20(1 H S 407 47S (1007) 


\ppaitiielt the! IliiiM) Umt liiilini lilli is somsHiini, loss liinn » tit 
neb hiveiiteel to lUstllj tin holding that nlun the soteielgn (.lantiel 
an liielltliluiil lind otenid tit liidiiiis and tin Indiins nllei winds ibiiii 
donod tlie. land (he giantie w<is entithd to llu land in he simplt Ste 
Inr ctimple UiiiUil Slittty y Fiinanilis 10 I’et >01 (1840) Bui ihlg 
lObnlt which 01 ms < niiiientlj seiibilile e tn be Justiftod nn llu gi'iuiid 
(lilt the gi inlfi ie((i\(.d a uinlintiril fiitmi intciLst wUith iipemd 
Into a fee siaipli nu tin liaiitauiag ol (In eontiugiiuy iimlcinpliited 
Even 1111(1(1 the ila suit thcoij ot Inifl teniuis i „inul iil i possibilllj 
nr leteilrt by the .inteieigii is not iiuniiMistent with the lelentiou of a 
fei simple iii Ihe ladiin tube It iiillst In t e me tube i e d llul I fie sun 
pie iiceiielnif, (n cIisMical Ihinij nut hi ntlni 'ihsolufe oi "einili 
liid ol Loiiditional and llu peiseabihlt ol d( itb wilhool isvue won 
a siaudud loniliuoii lor the tiimnutioQ ot an esfite lu fnet, the 
buiiidl light of escliiat teas Test'd iii llu siivciugn so it wis only 
niluidl that If 1 tiibal ownu beiaino oxtiiiet Uie laud would pass lo 
the soveiriipi and Ihiip was nothing to pievent the soviieitn fiom 
spcLUlntlu, oil that i oat miteiicy ind lu ikiiit, glints IbnlUel to lake 
effect upon Its happening 

^'Uinfiil f.tatcs y BtuoU SI U S 442 (1810) aoiifnyy Biaidyley, 
10 Fed CIS No 'il')7 (C 0 lud 1841) \iid note see 2) of the Act 
ofJuai I 1924 44 &liil 17b whitli declaies 


, ._( Fasteiu Bind ol Cluiokie Iiieliiiis 

II Ltceiile lontitinies ol lands owned by si 
"iipin Is uio„iii/itl end unv siuh o 
will tliei to Hu Uiijtid StatiH oj 
... wheiP llie lltlf ej 


•«See Clinploi 3, and (/ Omaha TiiVi of Iniiany T United Htati\ 
63 C Cls 649 (tois), holdluh that whein the Bnlted Stales undeitook 
by tieaty to compensate the tillie foi ledeel land it was estopped fiom 
theieaftei denying the title of the Omaha 9 nbe 


* the defendants cui not now be heaKl 
a did not own the land when the h eatj 
1 1 iglit to make a ces'non of it (P 660 ) 


to Miy that the 
was mado and 


But 0 / SftotP T fthell Petroleum Ootp , 60 P 3d 1 (C C A 10, 1982). 
cert den 287 U S 868 

” TFotoUtep V Oeotgia 6 Pel 616, 644 (1892) 

”>niid 646 
"TlbnJ, 689 

all peaotical purposes they [thetilbe] owned the land ” Oiauts 
of I ind subject to the Indian title by the United States which had only 


( 6 ) If ‘liidi.iii lillo’ IS seniictlimg li ss Hniii <l Tin. simple siili- 
]i'(l 1(1 iisli mils on .iluMiiitum, tlu-ii when tln^ soveii‘ii>ii gi.iiits 
il light o 1 iiii'eiu]itioii to ,1 Ihiul putt, thene should lu' ii lee? 
hit 111 ill i) I'leigii Bill Hu Ii'-es hold tint this is not tho 
i.i-i mil Hut iill iiili'iisl ni Hu liiiil imtsielc ol (lu lUflit of 
liieciiiptioii lists with Hu Iiieli.m lulu 

Thisi" elLiiets in Hu‘ Hieou of “Inili iii lilk’ (lo imt show tluit 
111 tubes hold pioiK'ili in lii' simple oi Hull m\ filin' (.in 
lliciiili din pioiKiti it will, Imt Hut shoitlil S(MI to cliicet 
0111 (inisielei itioii iif well estahlislii'il iisliiiinls on Hit ii.iliiin 
(ow.iiils Hu flild ot tominoiunl legist itiim i ithei flun Hm 
nun iss (ij me dici |1 doelniic Huit suiiniiiiils thi ftiid.il lulioii 
of ‘title 111 thi soteieign’ 

B HISTORIC \L VIEW OF RESTRAINTS 
The' lu (out il tiet is tluit Hu ilien itioii ol Iiulnii l.iiiels, fii 
liemi 111 Ills 1 leg.il iiiiiHissihililt Iiei.insc ol ik’i illiiii ifits of 
Inelim title, w is pioluhh Hie illltf o1iji<1im« .illuind hi Ihe 
liidiin l.iiid liw of Biituii, Sp.iin Fi mei', tho Coloiiu's, and 
the' United St ite's, ten ‘oiiie femt eeiifiiiiis Nemo of these 
'tnni'iRiis ten hide siiih ilicii.ition but i leli snuKlit to legiilate 
It iiid, peiieiilU to iiiolit lioni it Tims (he Snpieiiie Cmul 
iledaii (1 111 (lie r i,o ol Mitihcl v Umttil Stiiles 

The liidiui light to the hinds is piopeili was not 
nuiiU ot possession , tbit of Hu luitloii was eoncumitiut , 
hotli wiieoeinHlr sieiueil piott'eltd mil Knuiiitiirl hv 
anal Biitaiii and Spam, suhjoil imli to latiflciHon .uirt 
euiihi illation bi Hu lueiise, iluiitii in died fiom the 
Roteiiiiii itpicseiiliiiR the kiiiR Siiili imieUasts eiiableel 
Hu> Iiuliiii-, to lut Iheii diiits, e imipi iis,ite ten then 
d( piedatioiis on Hu fi,i(li*is lesidoiit uiioiif; Hieni, tn pin 
uele loi tlu'ii w lilts while tlili wuie iviilahle to the 
piiieh.istis Is piiiiieiit of the' eoiisule'iations whlili at 
(hen ('xpeiise h.id hei'ii ii'ielvi'rt liy the Iiieli ills It would 
luxve bun i Molation ol the 1 nth ot the giuonimeiit to 
hotli, lo eiiioiii igi' tiideis tn settle iii the inoviiiee, to 
imt thi'iiiseh e s and pioiaitv m the powoi of the Indians, 
lo suite'! the laftei to eoiiti ul deht', mil when wilIliiR 


lae linked fie would itnaslu no laniriual iiilii(><l Z,eeiiemoni(/i 
Ij <t a Ji Co y VnlUd Statiy 92 U S 7’1 712-74’ (1876), Befrliei 
V Witheibv 96 IT 8 617 626 (1877) The light ot laipituil and 
ixelii i\i oeeupaiui ut the lind lu nut liss \ Huahle thiii full lilU la lee 
Sii Uotileii y Joy 17 Wall 211 211 (IS72) llesfoin Union Til Co v 
Piiiini/liaiita h Co 196 II s 6Kl 667 (1901) Unitii Stain % Wm- 
\liiiiu fnln 104 ti 8 111 117 (19,') itt If efios/iiiiie Tiilii i Uiiiltit 
totally 86 t < Is 441 (1947 ) See hies 11-16 nf Dlls ehiptii and 
caseji cited Su ilso Op Sol I 1),MJ868I), tiunsl 21, 19 4b (lUuauge s 
tin lliiudlng tribal land) 

'^Blaolr-mlth y FtUotoy, 7 N \ 101 ( 1862 ) 


Till Iniidi wile ihin in the indipeiiilial ueuipnnci ul a iiallau 
of Indlnun and won ownnl by Hum ind oil to it hlassaebuxett i 
aeqnitid by tin n aloii lo hit, wns the e\ilu ill right ol Inlying 
fiom the Iiidlins when flue bliiiuld be dispiiHiiI In sill el' 41 1 ) 
( II Iff* Stalin \ Oiei/oii Ceiitiat Jhlilaiii Rond Oo 104 Fisl 619 
(’ Oil 1900), biildliih Heal a fliiitlng ..iniil 1ii load (.iiiapaiiv did 
oxteiid to Indian leseivatinii aiiei doilniiiig 


t iiiiessaiily leiu lo I In lempeiiary ihar 
rr... , 1 ... pioMdls 1(11 allot 

11 s to the allutti i s the 
punetnal pn se'ssiiiu md use ol tin ti uh so mniiteil, le-seiviiig 
lo thf Uiiiliil buitis the! ilglil ol siU loi Hu In in fli of tlu In 
(linns wheueiei Huh prospiiili will lu ndvanepd theiebi Tills 
IfaiiM noihliig to III Inktn cum oneii tuelwhitt then is nothhu 
thfieibnoHe (1‘ 669 ) 


i of lliat I .. 

f ihi resciviel djicls aiid^^iin^i 


Tliih ease wns leieisee) on otlui giiinnds In 192 U S 466 (1004), 
Hiib nom Piiilrd Static 1 Catif and On TjiI Co Of Hsu 4 Op 

A G 468 (1949) (holding that line! may bo Iiold bj tiibe nceoiding lo 
“same mnnuoi as Indian iisei ratio jis, have been hoi otofore hold,' and 
yet be Bnbjort to trust tor uimeil IneUam, "and Uioir belts foievor*) 
•>“Foi locugnllion of time lestiaiuts see 4 Kent a Comm 177, 4 
Waahbuin Beal Prothntr (bib ed 1902) see 2009, Rice Uodoin taiw 
of Beal Pioppity (1897) sec 42 , J Dembitf, Land rifles (18961 
sec 06 

an a be ebaraotoi of the "Indian title" theory ns a Belioii of fendalibrn 
waa lacognleed a bundled yeOiB ago by Kent, op oli p 878 
a* 9 Pel 711, 768-769 (1886) 
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TBIB\L PHOPEBTY 


Id 1) IV HiPU) Jiv llif onh uiP.iii'. lu thPii jiowoi i (Owoij d1 
tht'ii IniKls wthliold m to Iht. imuliisi*, wliuh 

bv (bon laws ot nmiiiciinl itgul U idiis, was iiclc-«>ii\ to 
■\Pst ft title (Pp 75S-7'jO ) 

Agam, m Ibo c iip of ViiiU il StaUa v Piio,'“ the Ruineme (\rail 
drtl ued, in npholdnig the validity of i gi iiit nmcle bv an Indi in 
imeblo 

(The (uiiislei ot liiid to Ibo Pieos was made in eon 
toinnlv with Hit OMiting Kenlalmns ostiblishcil im flit 
pi otoc tion ol the Indi ms, tmdpi the snpoi vision iiid with 
(lie ippioanl ol Hit Imnl anthoiities, ind .ippous to havo 
been saliHfntloty In oil p lilies tP 510) 

Afiim, in the ciso ol Ohotilcau v Uolony,^ wheie it was held 
Ihftt ail 111''! Mimt ii( e\piiilfd In the Pos. 'Tube uinnmted lo i 
luiBiil 111 inmo lalhii lliaii n fniiic-vaiioe m fee, Ihc Siipiniiif 
('unit declaied 

II IS I tul in the laso, lli.il the Tndi,in title to Hu conn 
tiv hid iKil heon ettinfinishert h) Siwin, md (hit Spun 
had not the light of ofLiipiiiei The Indi ms had the 
light to (imtinue it as lung is they pleased, oi to sell out 
lints o£ii—tbe sale lieing niide tojiloim.ilili to the liws 
of Hiifliu, nul luuig ifteiwaids (onflimefl bv the king oi 
his K'pieseutatiie, the Hoveium ol Lonislana Wilhmit 
siirh lonfounity and continuation no one could lawlully 
I ike poBSGSsuin ot linds nndii in Indian sale We know 
It was fieqwntlr done, bul always with tlie eapeitition 
that the sale would lie conflimod, and (hit until it was, 
the puiUiasei would Iivse Ihe Ueuefil ot the foibeaianee 
of the goycininoiit We aie now speaking of Indwn 
lands, such is these weie, and not of (hose peitioiis of 
land which weie issigned to the Ohiistian Tnduns foi 
villagps and lostdences, where the Indian oecnpincy had 
been abandoned by (h«m, oi wUtie it had been iiclded 
to tlie king by Uenty Such sales did not need iitilli ition 
by the goveinoi, if they weie pisfced heloie the piopei 
Spanisti ufhiei, and put upon leeoid (Pp 27(1-297 ) 
Siniilaily did the i mous coloDios, at least since 3083, make 
pioyision toi the confumation of Indian conveyanics by piopei 
govemmciital aiithonlies" 

Indian gi hits m M.issnrhusetts (3olimy, foi evimiile, iiMimicd 
the nppim il of the Geneial Ooiul*" lu New Toik undei the 
Constitution of 1777, Indian tubal conyryances itciuiied (he 
assent of the legislntiue, oi, aftei the Act of Match 7, 1709 of 
the State Siiiyeyoi-Qenoial*' 

The legislation of the Uuiled St lies on (he sale of Indian landu 
has foUosved the conise thus fixed bv Ehiiopean and colonial 
soyei eignties, and iindoi this legislation the existence of a 
liansfeiable estate m land has not been denied but the method 
of tiansfei has been iigidly ciicumscilhed This legulation of 
land sales by luchaus to non-Indians has been on essential pait 
of the geiieinl powei of snpeivision over "Indian intcrconise,’’ 
claimed bv each of the Hnioyean soteieigns excicising dominion 
in North Aineiici This powei the United Stales likewise 
churned, in its Constitution, and to this claim many Indian tubes 
weie induced to gno explicit assent* The most substantial 


iws-WUl 680 (1800) Accoid Purllo di Ban Juan v XJaiffd Btatr<ij 
47 V 20 416 (0 C A to 1081). cert lien 284 U S 626 
■«< 16 How 208 (18Bd) See oonuaenl In Blnnchoid ana Weeks, Law- 
of Mines, llmerals, and Mining Wutei Rlghti, (1877) pp 07 04 
w See S Kent, Cumin 801 rt 8«t foi an analyds of Hie colonial 
lagtslatlnn 

’"Jjl/nn i Valiant tl8 Miss 400 (1R78) (citing colonial auHioii 
lies, tnillin deed datid Soptemhci 4, 1886) And sec Oaneell v 
tPeigutiBij 108 Moss 187 (1871) 

"»See anodetl v Jaolwn, 26 Tohiis 698 722 788 (1833) 

•"Alt IV of tTieaty of Dtmmber 80, 1840, 0 Stat 884 (TJtahs) , Art 
Vir of Tieitv of Juno 22, 1862 10 Stat 074 (Chn-kosawB) , Art VU 
of Tieaty of miinaiy 22 1866, 10 Btit 1108 (Mississippi Bands of 
dUppowis) Alt Tin of Treaty of BVbroary 27 1866, 10 Stat 1172 
(Winnebagoes) , Art XV of TCreaty of August 7, 1806, 11 Slat 690 (Semi 
nolcfc) Alt Xni of Tieaty of Apill 19, 1868, 11 Stat 748 (Tankton 
Tribe of Bionx) , Ait X ol the Ticnlv of Jnne 11. 1866. 12 Stat 967 


siibiecl of siieh iiiteicoiusi was liiul since tins w.is tlu incisl 
vain ililt iKjssessioii of Hie Iiiilnii tidies The UiiiUd Rl iti's 
I'-scileil Ihc piiwn, as did olliei soieicigu nations, ot legiilitlnn 
the s.ile ol hind bl Indians Vs an cssen/i il p.iit of smh logii 
Intioii the United Sl.iles cl umoil tlie iiiht uitliei lui itsill ui 
loi the St ite m wliuli the Imd was silualocl, ol pnu basing 1 md 
Uom the Iiidnin tubes and ol exclnding oHn i would b> pui 
ihiseih fioin the iiiaiki t, nul vainms tu Kns i-seiitcd to Hus 
claim This pulley wis iiii illol to a poliei which c\iUiclc(l 
tioin the Indian ccninhy ludic eiisi'd pii\ ite ti iilois in < uniinodi- 
ties othei than hind 

C FEDEKAL LEGlSI<\T[ON 

Ell lion 4 ol the lust Incllan Iiiteicuuise Act *“ coieud Hie 
s.ile ol hiiicis, logcHioi with oHici tapes ol 11 icle, and declaied 

Th it no s lie of 1 iiids ui ide by any Indi ms, oi my untnm 
Ol tiilH of Inclians vtiHuii Hie United Stales, shall be i ihd 
to any pcison oi ijcismis, oi to my stite, whetUci havmg 
(he light of pieonaptinn to such lands oi not, nnlcss 
(lie same slnll he made and duly exccnlc'cl at some public 
He itv, hclilnudei Hie inthoidy of the United Stales 
This pioyision na" nnuilificcl In the Second Tndi ni Inten oni ,p 
Act, ippioicd Match 1 1797,*' secHcm 8 ot which pioiided 

Tint no pnirhnse oi giant of hinds, ni ot iiiv title oi 
claim tlicieto fioni aiiv Indians oi lutiou oi tube of In 
chans, within the hounds of (he TTinied Slates shall be of 
ini nlKhti HI liw oi ocinily, unhss tlie same he made by 
a tieoty oi coiivenlion cidcied into puiMimt to tlie con 
Htntion, and it slmll lx i iiiiscleincauoi in lui pei ,ou 
noteiniiloviduiiclii Hn mthoiity of Hie United Slites in 
iiiMitiating such Hei(> oi fonioiitiou, iiumshablo by flue 
not eicecdiug one Hion and dolhiis, and inijwisonment 
not e\a>ccling twelii months cliieillyoi indnecHv totieat 
with am such Tnchiiis iiaticm oi Hihe ol Inchaiis, fot the 
title Ol puiehase ot mi Inid'- bi them held, oi clainnd 
PimiiUd neieitiHUs That it shall he lawful foi the 
age lit Ol luenls of im stile, who nny he pieseiit at any 
lioati. In Id wiHi Tmliaus uiidei the auHioiUy of the 
UnitcKl Stales ui the piescncc lucl wiH' Ihe nppiohitinii 
I of Hie eoinmissiimei in c oinnussioupi s of the United 
Stiles, apimmtocl to hold Hn s ime, to piopose to, and 
idjnsi with the Indians, the (om)ipnsilinii to bp made foi 
then claims to the lands within such state, which shall be 
evtuigiiished liv the tuatv 

This pioiision w’ns leeiinctcd tiom tunc to lime with yaiions 
miiioi modifle iliont It should be noted Hi it tins piovision was 


(Nai rcicps) , All IX of TiliH of March 12 1868 12 St it 017 (Pan 
ciis) , Alt tV of Tieaty of Ttiiie 17, 18B7, U Stat 10 il (Menilawakintnn 
lUid Wahpakoota Bonds of Bloux) , Ait 17 of Tnaty of Tune ID, 1707 
12 StU 10JT (SlBsecton and Wahiuilon Bands of Slniix) Art I ot Tieilv 
nf April 16 1869 12 Stat 1101 (Wimiohagocs) , Ait I of Tieaty of Tull 
16 1869, 12 Stat 1105 (Swau Cicik tnfl Blicl Biiei Chippcwiis and 
linnsecs oi Clmstinns) , Ait II of Tit til y ol Fibiuaiy 18 1801 12 
Stilt 1168 (Aiapahocs and Cheyenne Indians) , Ait 7III of Tieaty of 
fiinc 0 1708 14 htat 047 (Nca Pticesl Art IV of Tieitv ot Mirch 
6 1800, 14 StU 667 (Omshns) Art XI of TichIi of fnly 10, 1806, 14 
Stit 770 (ClKlokcce) Alt IT of Treaty of O'tolici 1 IRjO 10 Slat 
M17 (Bacs and Foxes of MiaaiBSIppl) And fcee (Tiaptei i, sec TC(1) 

"“Scp foi i-vimple Ait III ot Ihi Tieaty of finuaiy 0, 1780 with 
ilic Wianaot, Sulawore^ Oltnwi, Chippewa FutawatUnii, and Sac 
Nations, 7 Stat 28, 28, Ait V ot the Ticnty of Augngt 7, 170C, with 
Ihe Wyondots, DoUwiies (auppwaB, and othci tillies, 7 Slat 40, 62, 
All yi of the Tiealv ol heplenibci 24 1857 with tin Pawnee Tribe 11 
Stit 729. Arl T of the I’li.ity of Miudi 14 1868, with th< Ponca a-ubc, 
U Btnl 007 And ate Chaptei 8 aac 3B(a) That similar piovlsIonH 
wcie Included in colonial ligislitlon is manifest In Ihe tcfeieuec of 
Maisliall, <7 J , in Btata of yaio Jti sty y Wflnon, 7 Ci nnch 104 (1712) , to 
UIB Now Trrsny Act ot AilfcU t IJ, 1758 icsirainini, the pdawaie In- 
iluins from alienallng lands rcsciMd to tliem by ogieement 

*Act of July 22, 1700, 1 Btnl 187 Boo sec 10, this Chaptci, and 
soe Chaptei 10 

“I Slat 820 

» Art of Match 1, 17«ii, sec 8, 1 latnt 327, 880 , Act of May 19, 
1790, see 12, 1 Btat 409, 472, Act of March 7, 1709. sec 12, 1 Stat 
718, 746, Act of Moicb SO, 1802, see 12, 2 Stat 138, 143, Act of June 
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not iiiloiiaid 1o mount tljo lUoiicLtiou nt lutlnn land<= and in 
f ut mim ludiiu tinins Qit.u,ifti>i rnucludod iiion'loil loi tlio 
iliuj.ihoii 01 Imli (II l,iu(l> to pailies oUki (li hi Hip nnilivl 
Rl 111 <. " iiotntilv to i( ligioiu bodies,''" i ulioad's, ’ oi otliw. luilian 
tubes * Iq some instances .1 luiticnl 11 gi mt is vilicLitcd " 
In othci cases antlioiiti is 1,1 veu to some tOinmiili line oOiiei, 
genei illy tlio fsieipt uv if (In Intenni (o sill at piililie sili," 
mill in a itw cisis llii liilio ils(]j js ^nen aulbiiiiiy lo sill 1 nut 
lo iii'iniiMl gi intPi 01 lo liny iimclusi i ““ A niiuilitn oi (iiiiiliis 
liiovido tO) liilnl ei mf; of inul liy tlu (nb€‘to iiu1nidu.il mem 
bois'" 111 eflDCt tills si ituloiy iuiuiunieiittli.il ill ti ibil 1,1 nils 
IM III Klein tuil\ siiniilt nijiliul to tlif Aiueiu III coiistituUoinl 
scene the iniiuiiilo tli il liul liecii deulniiicl iiiiiki Untisli iiilt, 
Lhii ihe consent of the L'lotvn -n is iiiuc'ssin lo yilulile ,i liilutl 
utiiveiaiui "" Tills ininctiile IS uol flopeiiclc nt mioii tlic rli,ii tctci 
of tlip Inclnii (itlc iiiil Hiiiliofl <is mucli loland held iiifcesmitili 
by .iinncoiiioiatcfl tulit is to lincl hold iniflea any Icssci tonnic*°' 

’0 l«tt see 12 4 Rtll T20, 7-iO E S ^ 2116, 23 TT fi C 1T7 
Of ilic stoix of (ills St iltili' itt oiiiiiloii 111 Ihi \.ttoinei Ouic 1 U docliKs 


So liinily II IS (Ills piiiieitilG been tsiablishert th li tlnj Supieme 
Ooml sin,„os(orl m Ihe OuntUhnut cisr, tlut quite aiiait ftom 
.ini )i 11 tic 11 I 111 si ilnle llie Tliiili <1 Sl.ilis snsliiind a icl.ition 
111 en.ticli uisbip (otv iids m indi 111 puc'blo stub tint eteu laud 
belli 111 Icc siunili could nol be gi iiitul 01 lost by eouit nctioa 
unless llii fliiitocl S( itcs wis upusLuied by an .iHonii'i "* It 
's didiuilt ill uiidfistiiid bow (be .iiqic.ii mu of 1 Tiiilccl S(.ilc», 
itloiiiey niuild yilidile 1 convey nice ot inb.il l.ind yylncli is 
iiiy ilicl by si ituti," iiul ibe M(i]ic ot lliis dortiine leninnis 
niieeltiin 

OiiKM il liinil.ilions cm tbc' eoiiy'iy mcc 1>\ 111 Induii tiilie of 
iiitc tests 111 le il iiiiipei It lini bei'ii siipiilenu’iiii d iicmi (line to 
time by speciil sLitutis inohitnliiie, sm n coinij lines with 
icspect lo initticiil It tubes 

On tile olliei luiicl, gcueiiil lunit ilioiis ujioii tlie ni iiuiei of 
(lisiiosiiig ot liiliil ximiieity liiu* Ihcu cpiililiul by luiineioiis 
,])friil n(s ol Coiitiess Snue 3871, li instiis ol tiibil bind 
late Rciioixlly beem imide iimsnonl to stitntes u 1 ituig to pit 
ticnlii toseiyalums in aiejs and luLlioii/ing siles by the Seeie 


T » Iiiiinl Ibmk ill it it nplilies nuuly to those Iiidiui tubes 

hold (hen bind by the oiiguial Iiidiiiu title The yioids no bioid 
anoiuh lo uielude y Hitji hntdiiie linda by patent lioni Ihi 
nnitid SUMS iiicl the piupnse ol tin st itoti miiillcstly leoniies 
It to leulvo th«t ooiistini tlou (Cbiistun ludnns 0 Op / ' 
*54, 2i (lo37) ) 

Vifoid Uiiitia T ('oHrtilBun ciid CJuodefl y /iiiT on iMmssecl 

Blioyc rouhi (tni/ y ItiKiomi JO Miss tOO 0O1 (1S17) (hoWiiis 
(hit fimiilii eolniiiil statiiti npiibos In ihoiUinit oitupincv bnt not 
) lud IK Id by iiidiTiauU liuimi m ti 1 slmpli unci smh tuiiiit is pu siini 
whiio Iind lb m ettUd coniniuaily) 

“"Tiuous tipilj PI, (Visions by yyliieli tin Neyy Toils Indiins oonypyod 
liiids III ymlyiia in 1 1, D Meuiii dB (lOJ'l) , B I, D Minio 210 (May 
H, lOdB) OChei ti. ilj piovi ions inipowii piospi 1 tois lo 1 ike mineiils 
liom 111 Imliin leaciyulinii, t 11 Ait IV of Tiialv of Oclobci 12 ISOI 
with the Slioiliiine&oshjp B mils, II bliit 081 (>S2 Vn caieiple ol i 
(iibil Imd glint disipjiiovcd liy tu m wUl be lotind in Ait VI ol tlit 
lieilT oi Miieli 2*1 1810, yyllli (lie pottnwitamies 7 V.it W8 A 
eoiiti let foi (he (imisfet of I uiii is modifliil In ^ supiileuu ntal aitielo 
Apiil 27 IMOS, If, Wet 727, to tin Titlily of luty 10 18(i0 il 


li till Wyiindolls, 10 S(at 


btat TCJO yyilh (ha CheiuMe W itiiin 

•“c \U II of Tidtj of Tmimiy 11, iSBO 
IIBO 

"'Alt II of 'Tioity ol Inly tO ISilfl, 11 Stit TOO -with ChcioUs! 
Nation, conslined m bin v Uliintui Ji I It f'o (i)Fid 437 fo C A 
8 1804) tit V of Tieily Ilf Tiini 26 ISCiJ with tile EicJcapoos, I*! Slat 
b23, Alt V of Ticaly of Much 21, 1800, luth tbe Heniluoles Id btil 
TTi, Alt V Ot lioily ot Tune 14, IbOO yulh tbs Ciacis, 14 8lat T80, 
Alt 1 of Tieaty of Tuly 4, 1600, yyilh Hu Ueliwiius, 14 Mil 704 
Tiealy of lone 22, l&'iT witb Choi Itw ChicMsiws, 11 Bill 611 (con 
felling powei on Frcaldsnt to piessiibe neuiiiei of fbang compuisatiou 
conBUueil m 17 Op A G 2(iB (1882)) , fiuity of Apiil 28 1866, with 
UhoctywB and OUiilmanws 14 Stal 700 And of “agreements" la'llfied by 
Act ot July 10, 1882 22 fetat 107 (Ciow) and Ael of Scplcailm 1, 1888, 21 

atilt 172 

“bee sec 8, this chapter 

“'Tieaty of Tune 80 1802 witli the feiiica, 7 &tat 72, Alt XIV of 
Tieaty of Jiniui} 15, 1848, yutbNuyy loik tiuliina 7 Stal '550 

“Alt II ol Tuitj ot Joiimry 81 18B7, wltU WjMdolls 10 »tat 
1100, Art IX of Tieat} of June 24, 1802, wiUi tbe Ottawis, 12 httt 
12 IT 

wArt X of Ticaty of Juimuy IB, 1838 with (lie New Yoik Indinnfc 
7 Silt 300 

‘“Alt XVIIt of Tieily ol Tnly 10, ISW) yvitti the Obeiokces, 14 81«t 
709, All I of Act III F'lliiuii} IJ, 1801 '0 b(yt TtO (S<u and Sbn 

Nation) 

ea&et 7 of Act ot Tuly 1 1'I02 82 blot 636 (ennSi niiiiK ngreoment 
iiilfiuitliod by KaniAs Iiidl me) 

‘“See Jaclum y 2>oilei, 14 Fed Cos No 7141 (f C N D N T, 
1825), p 241 

■“•See fn 470 svpia A airaOui pioviBluii in tho Cuntitlintioii of Nfw 
Toik of 1777 (Alt o7) (“tliat no puichaaes 01 eonlrntts lox Oie HUeof 
lands, m ide with, 01 ot the said InUiana, aboil be binding on them, 01 
deemed valid unlise made nndei the authority, and with -the consint 
of tlie laelslstuie’’) nas eonstiuod m ffoodi n y iTooI ion (20 Johns 683. 
1828) The comt, bolding tbnt such limltatloni, applied to in IndJan 
holding land uiidei i patent, dedored 

Thw If the piovlslaii , and tbe oonetididon stateg one Imnoitant 
fact ns tho basia, and the sole gaveinlng nudlve fci the vAole of I 


uy (it lilt Iiildioi Koiiit’ of Ibcso sliiiutes ie>i|iiiio tiihil 
fciiiseixl 1(1 sncli sale* Otlui stiliilis y.ilid.ili 1 oiiuqaiii t's by 
Olio tube to inothoi tiibo,"’ ui by ,1 liilic lo non Inflmns,™ 01 


ir and lliil is tiul fitiuita vitic Inu often ptacdscKl (im ucls Hit 
Jniliaiii in ciitili iits niiule loi tlieii Uuuls II wiu. this, unci (his 
unlT, ilinl cmbtiinCiid oin price iiul uuiitj yvlUi tlicai Time 
IS no Mi(,L(s(loa of liuid iii InipoHlIiim lomniittul lis (hi 
pun the yybilei Tlut iiirt, id wnuld Iinu hiiu 111 ic)lc si 

„.stion ind nbo"'- ■ - . - - 

(III table tbit tl 
hmi III I be uiioy ....... 

Thns in (In imolnlum nl iiniKUss of hinttmih 1776 u„iilitiiiK 
tilde yyilli Ihi Tmlxtni it yy is ilicliiiil Hut im pcisnii sbuulo 
hi piiinilUd In li iili vvilli (turn yvithiiiil Imnsc luiil tbi( tin 
liuliis bhimUl laKc no miJiiBi ul\ iii(ii„i ui linn rfiyfuss umf 
uitimiHiami. In n sixml, 1111 In I 111 II ol iiin-li's lo (In nit 
111 I 10 U 8 111 Ipiit 1770 It wus Riiil to Hum lbi( uiiinicss wc u 
ailuiiiinra til lulliyiit. ikiui uni liluul liip vulh (licm and 
pievuif the while ixonh (tom itioiiifhio Hum m fiHii immit ot 
iahum t?uii laiuh 'Ihit (oui.iesB yvlshtcl to irfiiiil iimtiLliim 
to all linn iiiothiis thi Inilians yylio lived vutli Dnm nn thin 
glial island xiiil tbnt Die while pinpli slmnlil nut in sufleiid 
l.i /«u( o> Jiaiiil, to rfi /»*,!( tinm of any of Him Uipili And in 
Niiitmbii 177U wlun eongies* win elistUssniK the lonlltinna 
ol Ilf lec to 111 nllovviil 111 Ibe sl\ nitioiw Huy 11 iilviil 1b it uui 
(omlitiiin sliiiiiltl lx, (tut mi intid slinulfl be sold m cull'd hit Birp 
Of till \aul inHutns clthpi as itufu idiiol j 01 is a palloii imli8« by 
(Oiiinl ot tiinRiiHs irp 722-723) 


.11 iicknowli dged tille In utlui cue tb. lands w. .r 

ot (iiunl valne li> them and iieniliul tin sime piuleeluin, and 
i-xposcd Hum lo (In hki fiauclH (ri) 720) 

My cunelusion npoii the yvhule ense Is, 1 That tbi patenl of 
Tvtia Simha I tt'.f mil his hens was a jxitunt to him nnd li1h in 
(iinH hills whileyct thru civil condition and ebii letui might be, 
yvliilliii the nh 01 natives 

4 Thalbj IhrconstltattonanAstotiilr liw of this stair nowliltr 
poison can pni dinar snj light en title to land fiom niii one or 
moio Mtbei jndli Idiinlly or eoUeitlvely wilhuut the 

iiaHiniKv noil consent ot (hr IiBihlntuii ind none stnjli existed, 
yyhru the land In nuestion was purrtissed by i'eta bmtih, in 
1767 (I* 7 >4 ) 

271 XJ B 432 (1920) Bee Thapter 20 nec T 
' * thr IlepnUnent of Tnetiio hns no giinlen iiulhuiitv than 

Ina tho Intoiioi Doputment to Icgilixr sueh use or to divist (hr Indiins 
Ilf theur lied no aulbciiitv to dii ho, ind no mtliuilly to bung the .ictlon 
liiyiiig bun confeiud liy Cfongiiss anil thui bilni, im theniv In liw 
iijion winch cuuipeiisatlon may b< awaieleel by (In oouil ’ HiiifiiJ B(a(r» 
PottnfHl ilmoll Vallrv III do 213Vvil 601,009 (C r A 0,1714), 
ilfg20Bjrpd no (D O Idaho lOH) 

•“ Act Ilf Iftlmuiy 28 1H07, 2 Bint B27 (AUliomi mil Wyaiielotl) 
“•fsc i Ilf Act of May 8, 1872, 17 Rial S7 (Km vs) Ait of Turn 
I 1872, 17 fatal 488 cOttaysas) , Arl of Tune 10 1872, (7 Btnl 361 
(Oiiialws) Act ol Maiedi 1, 1874, 17 Hint Oil (MUuiu ) , Ait of August 
27 ISOt 23 Stlt BOT (leiltil shoyve lilbal umsriit to txrhmgc eif 
lands foi misalonair Uho) , Aol oi May 28, 1728, 43 8lal 771 (Volt Peek 
Indian Eoseivutioii) 

“TomH Bmolution of July 26 1818, 9 Stat m (Wuindottii oad 
DeJawaHs) , Aert of June 8, 1858, 11 Slat 812 (giant by Dedaware Indians 
lo CaniBtian Indians) , Act of Tune 22, 1874, 18 Btat 140, 170 (Omaha 
and ■Winnebago) , Act of Afarth 3, ISTC, 18 Btat 420, 463 (Sonccaa and 
Kaskashinb) , Ael of Marob 3. 3884, 22 Slat 60J (Cboiokoei, rnsrneea, 
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1)V a tiibu to Its membPis,*'" whicli i mounts of uniise, to allot 
ment Otlwi slntntes diithoi j/ini; sile> M tUi Snitl iij of tho 
Intend fu >.ilont on the is-,uc oi tiiliil consent Stitutes of 
this chciini tei iic gtnei ilh limited to suiiilns hinds left aftei 
the compU'lion of allolmeni Bet\%eun 1‘112 and 1032 n mim 
bei of statutes 111*10 tn.icled aiithoii/iiig (ho Setietaiy of tho 
Intend to sdl 01 olhcini'-e disposi ol siiinht .nois of liiliil 
land to uiuiu(.ixi ilities leligions bodies and imliUc utililies, mth 
out lefeieuco to Iho misIus ol the tube " Questions 1 iisul hi 
(hcse sta(u(es .lie deall Midi sexni dtli msof it is tliei imsml 
a iiuesUon of the e-^lfut ot fivleial ponti o\i>i Indian liiids"' 
Statutes <iuthoii/mg the sik of tnlwl hinds ueic sniiei seded,"' 
with lesiu'i t lo Iiitlian tiilies snbiei t to Hit Alt of lune 18, 10"4," 
by section 1 ot Ih it ,icl, nhioh pioiides 

Pitcpt as heioiM luoiidi'il no s ill , ih msi gift (\<hanc'c, 
or oiliii tiaiisfei ot ustuited Indian liiiil 01 of sinics 
in (lie asstls of ,im Indi.ln liilie 01 mipoiation oigiiiiA'd 
hciinncld, sli.ill hi mule 01 ainiioiiil /'loiirfirf hoixm 
Tint sivh liriils 01 mieiests m.u, mill the ipinoial of 
IbeSeiiet.ui of tin Inti 1101 he sold ileiisod, 01 otheiiMse 
lianstened lo the Indi in tube 111 iiluili lUe 1 mils 01 slinies 
aie lo( ited 01 lioiii wliidi the slims iieic denied 01 to a 
siKiessoi foipiii itioii , <nid 111 .lU instimis sneh hinds 01 
iiiteiests shall disreiid 01 be lUnsert iti iiioidimc with 
the then esistiiiR 1 ims of tin St lU , oi Pedoi il hiws when* 
npphcahle, in wliKli s iid 1 ii’ds ni loi.Ucd 01 ni iihic'i the 
siihleet miUei ol thi loipointion isloc.ited, to inv momhei 
of smh tube ot of such lotjioiation 01 .1111 hens ot siuli 
nietiilict Ptondpd /hi Pin Tint the Set i eta n ot (he In 
tei lor mn V .luthoi t*e 1 oluiit n v ext li iiiRes of 1 aids of equal 
value and the lolunl in excli nine ot shnes of equal lalw* 
ivheiiei ei sui h exi hange, in Ins indgnii'iit is expedienl ind 
benehrial fd 01 ioiiip.ifibli mtli llu piopii tonsoliclalion 
of IiKlinn lands mrt foi the benefit ot coopei tine 
oig.mizitiuns 

The prohibitions of lhal sctlioii h.ue hien supplemtiiled hi 
piohibitums against aheiialiim conlnnied in liibal lonsttlntioii 
Adopted pnisiiaiit to seition lb of thi act mil tiibil ilniln 
adopted puisna.nt to seilioti 17 
On (he othei hand, the pi 01 iso in seetiou 4 allow ing < xi h.uigt 
of land of equal vilue, and seotiim T of the iit illowmn aiquisi 


Panina Nic Peicas (Hops ami JHseoums hikI Osirph on llu dte 
ttnrtlon btlwPen n sail hv one (iila to iinolhti ind an ain'ilRanintioii 
of tribes, note BelaiiaieTnifinin 1 OheioXi.CSuUon 38C Us 214 (I'lOd) 
Rtta 1H1 r h 12T (1101) 

™Ai( (if llnuli 1 1871 16 'll it SfV« (tomi} nice to inilwii] lempain 
bi Oniida (rihe lliscotisln) 

11" Alt of ApiU 20, 187S 20 btat hH (Biomeihmii Iiidims nml 
Minomonees) And sit (Jhiplra 11 

n»Att of Pibiuny 20 IROb 20 Stal 17 (rhipppwa) Act of PibiuniT 
10, 1912 07 fetal 67 (CBioetaw .ind (hntkasnw) . Art of August 24, 1012, 
87 Stal 407 (Piyf riyihred Tnbes) Ait of Ppliinaiy U 101) )7 S| 1 ) 
676 (felandlug Roil, Respiiatiou) Tolnt Resolution of ntcpuibii « 
1010 88 St It 707 (Oiortnw ChiclnsHw) , Toint Hi solution of Jinuaiy 
11 1917 09 htn 806 (Clioitsu Chill iBun ) Ait ot Tinuniv 21 VllT 
00 Stat 870 (COioct™ Cbiikoanw) Vet ol Pobiiun 27 1017 80 blit 
944 Act ol April 12 1924, 4) bin! OJ Ait ol Mn 2li 10.0 46 feint 
881 (Chickaaaw Choctaw) , nn the sole oL toil di posits in the segreitalLd 
minnal lanfltj of DIP Choitao aud COiIUuihaw 1i ihi s sieMpiiio Sol I D 
Decembei 11, 1018, Op bol I U M 7JU,, Apiil 1 1022 Op Hnl I D 
M7316 llu 2S, 1924 Op Sol I D M 217 Y) Noiimbii 10 1020 
"•Act of Jail 1 1912, 87 Stat 186 (Unutllli Rpstriallou) Vit of 
Tub 10 1912 87 Stat 102 (Flathpad Risciiation) Ait uf Siptenibcr 
8 1016 dO fatal 816 (Chippewa) , Act of Tnniuuj 7, 1919 10 fatat 100) 
(lORtbead Rpeenatlon) , Act ot ffebiaeiy 28, 1919 40 Stat 1206 
(Capitnn Hrandc Rpoeiyation) , Act of Apiil 1*1 1920 41 Slit 060 
(Nir Puce) Ait ol Pebiuan 21 1921 11 Slat 1105 (Chotlaw and 
Chiiliasiw) Act of Maich 5 1921 41 6tU mo (For! Belknap), Act 
of Uir 4 1982, 47 Stat 146 (Capilan Oiande Besenation) And aec 
Qviptei 6 <iet 9C 
■<"Sp 6 Chaptei 6 

■•wMeino Sol I D, August 22 1906 (Pyinnud hake) So 4 docn not 
howiTpi, piiviiit foreclosuip o( a Iipu on land evisting when land is 
lesloied lo hltial owneihbip undu set 8 Op bid I D M 29701 
Angurt 1 1938 

«»48 Stat 9S4, 26 IT B C 451 it eea 


lion of lands hi exelniige, make it peissibk foi tubes subject 
lo the ae I to exeenle i.ilitl eimiei.intes of tiili.il Imd by deed, 
nppioied 1)1 the Siiietiii of the Inldld, inovidod the 
considi'i ilion is land of eiiu.il oi gie.itei value "" 

D INVOLUNTARY ALIENATION 

Genii ill\ siiciliiiif, iisliaiiils cm ilicnaliuii ol Iiidi.m hind 
ijipli lo niiDlnnlaii ilii nation .is well is to loluutaiy 
ilioiiilion Thus tie Iti Mianuteos ol tiibil possession aie 
held to pioliil tiihal Imd .igiiiisl sale by st.ito aiithoiilies 
loi iionp.iMiK'iil ol laves iiid theicfoie mfeientiully to 
inotect such I mils igainsl tax.ition" Rt'sli.iints on .iliennlion 
ol tiihil limls whiih pieii'iit i tube fiom making n v.ilid eon 
leiamc of its pioiieiti equ illv pieieiit iiidivnln.il niemheis of 
llip tube fiom eonvoimg siith iiiopeitv^" Resti mils on illena 
lion of tiihil I mils Iikmise njiei lie to inevont p.iilition of such 
lands 1)1 state e oui t at the suit of a tiib.il menihei 

E INVALID CONVEYANCES 

Despite* 111 st.itntes, Indian tiibos have, fiom lime to time, 
executed giants of tiihnl Imd Although such giants nie 
elcaily ini.Uid to comey n legal oi eeiuilnblo estate, it would 
bp i.ish to sny th.U .ill sueh glints ne mpnningli'ss acts that 
e iimot ntteel inv lights Thoie aiP it least two fedcial cases 
which suggest tint lights ni.ii aeciue imdei tubal law, though 
not undei teiUial eii si .ate law 

In Million 1 lAIiifoi/i ILiishnl, 0 ,1 iiiluu.iled that nn 
rndiiii hihe might ni.ike a <tiant under its own liws even though 
•.neb a giant would not ho eufou e.ihle in Itie eiuiits of the Unit-'d 
States 

II m lueltiiilnil might evlingiush the Inch in title foi 
lus onij bencfll oi, m othei woiels might piiichnsc it, 
still lie could aequite only that title Velmitimg thou 
I till Inch iiis’l xjowet to cli mge tlicui l.iws oi usiges, so 
tai .Is to .illow in mdiiKlual to sipai.ite a iioition of 
then liiuls tiom the loimnou stock mil Imld i1 m soyoi 
illl still It is a I) lit ol then lemton ind is held iindei 
them, by i lilli deijtiidinl on tluii taws 'nii giant 
denies Its elhcaev fiom then will, mil jf Ihi'v chooso 
to losnme it, iiiel in.iki a dillc'icmt disiiositiein of tho 
lind, the conits of tlie United Slates cannot mteipose 
foi Uio piotection of the title IP Vt! ) 

A similii lien IS taken in the cast* of /i/e/, loii v Ptnta,"^ 
while it washihl that a gi.ml lu.idr* hr m Indi.m liilie might tie 
iiioked 1)1 (tie tiibi md that the gi mteo would h.no no icdioss 
in the coilits ot the United States 

\ puulinsei, fienn tlie n.itni's, at all eiinls, could lenuiie 
only Iho Indian litli mil must hold unrlei them and 
leioidmg III thou lews The giant must denve its elti 
eacw fiom then will, and it lliev choose to lesume it 
ind make a elifleient di*posi(ion ol i|, eoiul* e.innot pio- 
tee t the light hi foie giaiiteil Tlie puiohasei mcinpoiatos 
himself with the Iiuli.ins ,ind the pnielinse is to he coii- 
sideuel in the smie tight is if the giant h.id been nwile 
to an Indian and might lie lesumed hv tlio tube, ,incl 
gianted oiei igiiin at (lieu plcasme 


""Memo fall) 1 D Pe.binnj •) 19,7 The piublpiu of wli ll oBicmls 
of i tithe mai exoeaiti i deefl la elcilt with m PiiiWn of flantii Bow v 
FaV 271 IT a 311 (1927) rev’g 12 P M 332 (App P C 1026) 61 
I D 14 (1084) , Memo Hot ID, March 11, 1936 

*"Sfp Chdptei 13 sec 2 

t»Um1rd BtnUs v Boillan 201 Fed 161 (C C A 2 1920) aftg 
260 Fed 168 (D C N D N T 1919) npp diam 217 D S 614 
(1921) Fiaiikhn i Lynch 233 U P 209 (1914) (holding adopted 
wliitP membo) of tube autdict to iMhalnt on alionatlun) Vnd me 
anthontlpR ilted In Chiptci 9 aei 2 

»" United Btafrs v CTTiew/cs 21 P Supp 840 (D C W D N T 
1838) 

*"8 yyuoat 64) (1921) 

“'ll Fed Cna No 7141 (C N D N Y 1821) .Vnd aee 1 Dembltr 
Land Titlea (1806), p 494 
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II till , 1)1 I 111- \1P\\ Miiidi wt aif to t.iki' oJ llic IiMluii 
light oL ()< ( i , (jiH (Zkiu lit John ^ilidzuai) toiisirt 
Plod 111 tlw* mo‘-l Jnouuible iiiuinei loulil neici h im 
noon iii\ lliiMi, iiiDio Hull I nuio iiglil ol possession 
sub)e<( to bo icfliimorl, iiirt p'^tineiuslK d u tlu will ol 
lliu liidi.ms nut iihidi Ins b(H?u doiio, is mil in sioii 
hoioaftd Blit Jt niiii mi well be (inestioned, wlielliei 
Inis daim is onfitloil pmii to so t.iMiin iblo l eoiisiilei i 
lion (P 240 ) 

It lias -ilioadi been sliown, th.it idimttiiig i imichnsui 
lioiu the Imliauh atquiies then light ol ocniinuc\, the 
Indians ni.u whenoioi thei choose, icsnmo it, and make 
I ditleieiil disponljou ot the lind wlneh in the pifsent 
i ISO has biHiii done In the M .iitidi ot .i tie.ut hitwetii 
his Bill inmc maiesti iiul the Sseneci Ntlioii ol Indians, 
(l.ited the Id ot Apiil, 1701 ■ ' ' Theie tm thou 

toil be no dmiht, hut that the Indnn light to the 1 mil 
111 tjiiestiim wMs iPded to thp king ht thr licUv ol 17(4 
md 111 SUdm.ius iighl ol omipiiiiv mni,t llipii hue 
leaseil, iiid been p\t iiieiiishcd md ho stood upon his 
men. Hiked possession \ ilhout title and without the 
light ot pos ossion (P 242 ) 

In lSb2 Iht Utoinii Ouieitl in in oinmou on the ilaiiu ot 
William G Langfuid, dediucd 

Tin (Kcupmn ot thi 1 mil hy the VintJicaii Bo.iid ol 
(’ominis ,1(11101 s Im roiugii Mis ions lunn 1830 to 1847 
was )» the tonseui and illotiuuit ol the lube, (be men 
Itiiui hi the United Htilis since lb(>2 lus been by i 
siniilni eoiisoiit, in,i]uli)sted hy tho lioaties of ISSl (12 
Stat TiT), lud ISOd (14 Wit, l(i7> (’hut InstKe Mu 
sh 111, 111 Johuviii V Ai(Jiihish (,s Wheiton, 5431, speaking 
of i deed poll e\«iited In tlu Illinoi, Indiuis, s<iid 
(]) "I'ni (Quoting the pissige above set loith ) 

It IS not suggested 111 thi pKspiil ( ise Ihil any giant 
w IS luidc bj the Ne/ I'eues to the bond, and it is tail 


* 17 0p V t, wo ( 18 Ka) f,(( s,( 0 ii, lot, this ilmptei 


111 is nine that llie iiiduuuuiit loi the illotnipiil was tin 
ippiK i itioii In (III tube ot (111 heiieflts winch (hi igeuts 
ol till bond hid loiiii Iheie to lontei on tluMU If the 
liKstme ot tlu bo, lid biiame dist istetnl to Iheiil I know 
lit no law (opiiM'iit (lie .miiiibiii lit ot thi illotumil md 
the iisniuptioii ol tlu land (!■ !07 ) 

Tho imssihihli niggested iii (he si i |sts, tint l tillH' iiiai gixe 
illect iindii Its own liws md fiislonis (o gi nits (hit would hi 
held iinal'd in stale oi Udii il loiiils, issimus (lint ihis is a 
siibjist not mlhiii (he seoiu ot tin iidei it s( dutes iiid one on 
wliuh the locil liw ot the tube is thiiiKnt iniulusiic Authoi 
iti foi this \iiw is iiailiblc Init not coiulusne * ' 
blJtikiiig ot 1 coUiiilll stitiilc similii to do TJ « U 177,“ 
Chiel liistici Shiw of Hissulmsilts, holtling the stitutc imp 
Xilicihle wheiL the 1 iiiel w is w'lthm i si tiled lonmiuiiiti, 
dec land ‘ 


III (be hist pi ice we (iiiiik it in imtosi (hit tins law 
w Is unite ioi tlie piisoiul iiliel and iniiteitioii ot tlu. 
liidiiiis and js to lie <(i liinitid iii its niinalion It is to 
be used IS a shield, not is i swoid 


iiiuiid 111 ihi inw of thi sit 
biiiiinp loimtiv tbiiiluii ih 
ins Ilf tlip fliiioliii Nnlliiii 


I'lu Inn lit ml puipoiU Is to 
The liw lit u il piiipiiti in I 
iM Inuiiit 111 till (oiislitiitiiin 1 

Uilamii /Mitiiins i miiolii \iilwii tl C CIs 214 251 (1001) 

" * that noithii (hi* ps(«blis]iiiient of town sjtiH iioi th# 

punlmv ttm tlu uciiipiucx bx nimciti/Liis ut loN tlmoln wKli 
(liaws thiibp lots Ol till toxvn siiis oi tbili occiipnuN lioui (!be 
|uiiwh(ti(m ol till goviimiiiiil ol tin Cuik Nullon » • • 


5 ihiilduif. Hill (III (iHl I mil H siiliji 1 1 Id iiiliii iiinsiliitiiiii wbiii 
Ills ill liiiuiiiiilili lee) 

' Olnitv Willium'., WJbisM 100,001 (18i7l 


SECTION 19 TRIBAL LEASES 


The qucsttoii whethei leases of tubal linds cvecuted by tubes 
.lie i.ilid in the ihsetice of sl.itiitoiy piohibitioa oi invalid In 
tho ibsonee of posilne st.Uutoiv .luUiouzalion cm be onsweicd 
oiili on (In basis of an .inalisis ol the cntiii cotust ot fedeml 
legislation and lilig itioii on the subject 
The flist pxijlicil st.itutou liiuitation uiMin the ixiwei of *1 tulic 
to le ise tubal land is found lu section 12 oi the Act of M.iy 10, 
1706,' " leading as follows 

bid be II iiitthci LiKKltd, Th.it no pnulmse, giaiil, 
lease, Ol olhei cwnyey.ince of lands, oi of any title oi claim 
theieto, fiiiui any Indian, oi iiatiou oi tulw of Indiane. 


' • 1 btat 460, 472 The batkgiiuiiid of the 17% act is iiHliciilpd b> 
(he two lullowlog quol itlons Tin flint ui liiini a ickolntion pioposid 
bx the Iiicliin AfCaiis Conimllteii of the HoUm of Hcpii*iintBtivi>s in 
1795 with letpience to thi light*! of states and iiuliyidottls to eatlnguisli 
thi light oX posgpssion and occupauev held bx thi Indlina 


contincted and oiorldcd tin an ab*,u1utp couxejance of ci 


of the lindB bn held bx a 

That voiu loinmittip (annul hut foiesce eieat dangei to the 
peace of the ttnitcd Btites m veetme inteipela in indlTidvi 
alt tho (njoyiucnt oJ which w to depend on the extinguiohniant 
of the Indian titles fioin the coudlant excitement which they 
piodnce to (uibrpil the Qoxcinmcnt with the nelghboiing Indians, 
in hope ol then extmetion oi banishment 

'Lhit rights so dangeiotis to the geneinl h.ipplness ihoxild 
leside only In the s~n,,. xi,. — 

the gennu good of 


.. — — ,, i constituled foi the gnaidlonahip — 

the geneioi good of sucuti, aa boiiu, oloni capahle of compaiJng 
the xarions mtiusta, done disposed to piomote a happy icsBt 
to the commnnltv 

That voni Gummlltee aic of opinion th it it Is highly inmunbeiit 
""e tJiiltod States to seeiue to the nelfmboiing Indians the 


witluu the hounds tiX tho UnilPd St lies, sliaU lie of .iii\ 
xaliihiy, in 1 ixv oi eciuitx, unless the s.une he made hy 
(leity, Ol (oiix Pill ion, cnteied into puisiumt to tlie 
conslilulioii * 1 * 


huliniit tlu fiilloxviiiR lesolntinnh 


loin (omniiltei* thiiefoi. 

Jtniiliiit 5 Uil itlu luoiiiiiiiudi'il to the l*iesulnit ot IlieTJultid 
bliitis to usi till lonstHutloiiil iind ligiil iiuniiH to iiuvoul the 
hiliiKtion (Il till Ik ilies niiidi xxilh (hi Indian tnlas by the 

■ tWum 

Rttolud That it hi fuillui mnmmiiulid to Uie Piesldent of 
the nultdl acites not to p>jmlt tii.ilus foi the ixfiiignishniCDt 
111 the liidhin lilh to any lauds lo hr huldin at the instance of 
Individuals m of Slntia wlicri it shall ippeii tliat the piopai0 
of such landH when the luilliii lltlc s'l ilf Ih* extinguished xriU 
h. In piitidilii peikons And thill whi rexi t matiei, alt held 
till thi hiiielit of llu TTiiilcd Hlales indiyidiiala claiming jighta 
(If ini emptlon shall he picyiutid tiom treating wlthlndiina 
loiuiinhiR tlK simp and fhiit goneinUj such pilvate clnims 
lie postponed to those ol the s(v(ial btatis, whenivei the aaini 
— ■v Ik consistent with tlu well iie and definci of the United 


oigli of thill elilm I 


whole Ol any put ol Ihi laud wllMii the piihPnt Indian lionnd 

nils, and that dotliis onght to be nppiopilatid to 

inabh him to effect the sump 

Waalilngton in the same xeai and shoitly UiereafUi ad 
hkI a (Omniimiailion to the Diiiled Hlates binili with ntcieiice 
>i1iin tuntl(*s ipquistcd hy the State of Qeoigln 
Chutlimen of the Hrnatr 

Inst at (hi (loM ol the last session of Pougiess I i(><h>lved 
fiom one of the Renators and one of tho nopiosentatlyie ot th( 
Stile ol tWorgn an ipnlicntlon foi a lieaty to lx* laid xylth the 
tiJbes 111 luitions of Indians elainung the light of hall to ceilam 
hinds lying beyond llu piesent timpoiaiy liouiuliiy line of that 
Stale and wliieh wrio destnlird in an aet ol the Leginlatuie of 
Qeoigia, pnased on tlie 2kth of U^mbei Inst, which has nUeadf 
been lata DPfoir 


postpone a decision upon tlml: ipplic 
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THIDAL PI101*KHT\ 


Tins pioviMoii auiiilrtos oniliei pioMsions lel.ilms to fUe aliorii 
(ion oL IiuU 111 Hnds *■' 

The foiegoiiiff pioubion i> is leuineted is se< lion 12 ol the Ail 
of Mauh i, 170'),'“ find as swtiou 12 oi (he Ail ot liLiich 30 
ISdi ‘ ' The Act ot M ueh lo 1802, was the flisl ineco ol pcimi 
ntnl lPt,islii(ion ou the subject, the oiiliei statutes lusiut been 
hniilcd 111 dm ition to .i (euii oi jeais 

The Ai L C)( Juno 10, IS !4,“° wUiUi, as clscuhcie noted, itpie 
'luti d. 111 i me isuii , a rodihi-jdou ot genual Iiidi m legislation, 
copied Hu Uiie-Ulac ot the cailiei nets evceid thal il oiniHed 

lioin its sioiji mi ictncnu' to leasts hr iiidiMcluil Iiiiliius*" 
This oimvsioii ippaii ntlj took aicouul ot the bcamninas ot the 
LUotniiMit sislc'in, and the eiii oiu agi mout, vindci lh.il systiin, 
ol 1i ISIS 111 uidiiiduil Iiidiliis (0 whom “iticiv.idons,” lalei 
< died “alloluients,” h.id bten m ido 

'Hie pioM^iou climuia lei? il salKldy (o (iilial Iciscs not madi 
hi tiLutv, tout iiuediu the Al( ot tune iO 1S81, w is embodied m 
aiitioii 211(i <i± tlie Eciistd , Statutes and in the United Stites 
Code ni seition 377 of tide 21 Tins enailmont w liw today, 
i'Xi I pt till (« ) incoipoialed tubes whiili hnse been aiytn gcuti.U 
powci to lease tiihnl lands, puisu nil to the Act ot June IS, 1934^“* 


since I ikcn ot the uiultii with the mCoiniiiMon nisiTed, ot i 
xnoii iinulit disyosiliim uii t'n pait of tin. Ciotlc* hive mduciO 
mo now (0 Hcmle In the imiwhI lm( with this iTOliiit dicliri 
tior 'tlnl niillKi mv is'i nt nni the tieKi which niiy Iw 
in idc sliull (JO coiifei<lu(.d is afhetin,; nuj quislion which mit 
II ise, uiKin till KupplenitDl iiy ict, passed In lh« Ixgislatuie <if thi 
btilo ni (lOniM i on the Ttli ot lauiiiir list upon wluib inilniiloi 
line lux II Inslitotiil In pmsusmi ot « tcsulalion of 1hi Smite 
and Qnnsi ot SepiesontauM s , uii! tliil my cession oi lelimiubh 
mmt of the fnilian oluims eh ill lip uiide m tht i,enpinl tiims ol 
thi tuan ol Niw toil which lu (oiiKmtilnleda.tbc loim liiopm 
to iK Bonn Ills nipd on sncli on isioiis und on tin catidiium 
that one hdf of (he ospenep of Hie siippllig of pioMouiis lot the 
Indlona ussimhlcd it the tiiily he home uy the Stale of 

nuMiiit ooniludid to hold (hi tiiati miuislid h\ (hat Stall I 
wis wiliinn lu cmhiaip Ibi ninioi Itmils il would picstiil ol 
mqimlni. inlo tlip uuns ot Ihi dissihsfiptlou ot tin Oiitks 
whiili his tain mmlti tid sinu (he In il> ol Niw Xmlt hi tbiu 
numeions iiid distiPssiiiB dmiPdalions on oui Sotitbwpstiin 
fiontieis Ihiii dipiPihillons on Uip Cusihulind have bun <.o 
fiiipipul mil so ppcnluiih dtsliuclire as lo hail ini to think 
this muxi tiiiflniilo lu semp diim to thi linds upon that tivoi 
But wbiUMi iniv Iiayp hpea thr Pinsi it iw inipuHinl to liai > 
it (o ils eoiiice loi imleiKtidint ol the dp<tiu(iion ot Iivps and 
piopcit} n Decisions 1 Miy sciiuns tiiimiiJ iippusp to the 
TliiitPCl Miitis 'PlK (oinmissiOTieis loi hoIditiK Ihp propond 
Upat} Will till u lot p bp iiistiuctid to niijnitc uiro tbo on set of 
till hoslilitics to which I bail loliiipd ,iiid to intii into suih 
tpasoiuiblp Bliptihilioiis is will iimovi thPin ind give pitniineiit 
pi ici to tUowi paits ol Ibt XJnltid Slates 
_1 BOW iioniiniti Iitidnmin riiHkina of Noilb Oiiolmi Oioigp 
ClvuKi of Peiinevlvauin niid Aiidicw Pukena of South Ciiio 
lini to 1)1 coinniissliiniis to hold i tieat; with Ihp Cieek nation 
of Indians foi thp pupnses hoiembcfoiQ cipiessrf 
j^^eiitan State l^ppis, toI T (lathin Ulan a clnas 2, vol 1), pp OSK, 

4nd aep Amiiiem State rapeia, vol 7 (Indian \ffiuis Uosa 2 lol 1) 
pp 101 020, (j^O 00®, Ofil, lol 2 p S2? Thu hi) moiandum of the 

Tnstiee Dppailiuent dited Ifay 18 IdW (> Tj D Mimo 2tS), ftom 
Which the foipgoing eitataons aiP taken, tommonts 

Tlie proceduio is ibote outliuid was followed ponsistmtly by 

inent nnlU Congiei- *•" — 

(P 2B I 1 

d lliat ill treat IP 

Jjs or lue ai-i or juiich 30, 3 802, show on men inie me iiw-nu 
anco of a United States Comnitssionrr nppninlid nndei the nu 
thoiity of the United Stales to hold sticn tipatv (Soe Appendiv. 
pp J0-4t) Thlb paiticular foini was appioved by Piesidint 
wishiMton (Sop lus lettei to tbc Senate at pp 10-17 Iieieof) 
(P 288 ) 

■‘'See sec 4 Act of July 22 1700, 1 St it 137 US, ipinnctPd as sip a 
of the Act ol March 3 1798, i Stat 329, aSO 4 sundai piovision unflpi 
the Attlclei, Of Confedeiation is noted In 18 Op A G 2,8 at p 2 ib, 
(1888) 

‘ « 1 Stat 743, 740 
< *2 Stat 139,143 
«4 Stat 729 
"i Soe Ohipter 4, see 0 
*>- Sec 12 

That no pnrUiase, giant, lease, oi othoi conveyance of landR. 
Ol of iny title Ol cl um thereto, ftom any Indian nation oi tube of 
Indians, ah ill he ot any validity in law oi oqidty, nnleBa the same 
be made by tieatv or couventlon onleiod Into poisnant to the 
constitution * * * 

«» sac IT, 48 Stat 984, 080, 2B U S C 407 I 


(fil otliPi liibts mthuiiaeil bv siuii.il Jaw oi Utnty to execute 
iPists ot liibil liiid, mil (r) t.inmis hpos ot leiso genuaUy 
innioii/cd 1)3 .lit 1)1 Oongiess 

Tins sl.ituloiy limit lUon ol lli? iiuw'ii lo lGa„u liib.il limlo, 

II icntluig to .111 iiimuoii ol the AUdukv Gi'iici il, is not aopoiulciil 
uiiou llip iiitiui lA till tiih il possessoi \ light ni the laiul," noi 
i 111 till lull iiiii IJiiiiiliiiwiI In its iiniiotal, iMivlow y iliOity iiiiim 
.1 liMse ol till) it lintl tliHi.iicil mtalid lit tbo slatulo 

The 111 islit ih.iiiitei oi Hu st.ilulu oUtcl nises iiucslious 
111)011 yyliiiL liisiiiiy m.n ihlow soijip light 'J'oibiy wt. iie likilv 
to think ol .1 leisi p.yUii ukiily t li.isc ot igULUltui il l.imls, 
, 1 s i shoit tiiiii li.iiis<utioii This Is ID iiiit till 11 suit of yvide 
spii 111 si.iti ligisl.iliuu oulUwiug loiii loim .igucnlUii il liasis 

III 3796, lioyycy.t, Icisib liaM'it, thi pi uU< il cUeit iit outiitllt 

gi uils yytit uimuum,'" .mil etpu is lilo .is 1853 an .igieiiuint 
w la mule liy lit ilt htlwien ibe Choi I iw yiid Ohnk isiw tiilics 
.lull Ihi Uiiitoil Sl.ilt tthoichy tho'o liilas igioed to “le.iso to 
llii Umtid tSt.iUs ' ioi tUi iieiiudueut scLllemiut ol 

the IVithil.y dud suih othoi tubus oi bands of Iiidiau'- is the 
(toMimnmt miy disiie to locito llieieiii " ” 

Uniloi I hose 1 11 1 must uiics <i st iiuti deuyuig y ihdity to Intli ui 
gi nils uot nivdt imistiiut to lie ity would bo inultogtive iiiih si, 
leisiiig weic hiouglil within ils siopi "We h.iyo alic.ydy uolod 
the iiisi&lenK of tin Faki il Ootui iiiiieiil th.il ill giants ol Xu 
linn lind should be made bv litaly, this lu mg lousideicd iietcs 
iiy to pieseiit li mils on uou-Iudiau yguclocs as well is on 
ludi.yn Miidins So long as it was jiossilile to gi int oi hiisp 
tiibil l.uid b’ (iialy,"" the ‘tiliilo whiili tied lied Ihii) to bo 


"•Si I 3»P >27 >32 IH/Ja 

"•Tins slalutoiy piovisbm is yeiy genti il and tor 
oppi ilioii uotb not diyiiul iipuii tin uituio u 
lilb to the Imd whiih Hit tube oi nation mat 
uih title be i ipc Binipli oi i ii„bt ol octupinty mmu is aoi 
inaliiKl, UI uthci cisp thi stilhtp ippliis It is not thciUoie 
dttmid lectssiiy oi impoitint in toiiuntion with the snbirttun 
dir tonsidpi itiim to uirpmi inlo the luiilicnlii light oi lltlt to the 
ibiiytmiiitionid iisiiv ilimr belrt bv (be (ndiin tiilii in n itluns 
rispictiyily wbith tbiim them WTi iteyi i tht light oi title may be, 
Pdtii of tUeai tubes oi nationb Is pieiludid bv the loitP and iffpct 
of till sliUite tioni iithii nliiiiAtin' oi leasing any pait ot its 
lestivalloii 01 imputing any intui t oi claim in oi to the aime, 
witbout thi loiisinl Ilf flip OoviinniMil of thp United States A 
least ol tht hind loi ,,ia/iiig piupiisis Is is tliiiilv withm tlio 
stitnte as i Uiso fiu inv othti oi foi gineiil puiposes and tht 
dninhon of the tiiui is unmitenil One who euteia with cattle 
Ol ollipi IneslocI upon in Indian iisination cmclci a lonse of 
tliat dtsciipUon, ninde in violilion ol the slalulp is in mtiudoi, 
iind may b< leiiioytd tbeiifioni ns smh iinlwithstandlng bis enliy 
Is with consint ol (he till)o Such lonspiit nmy exempt him fiom 
thi poiiillv imposed by section 2117, Hovisid Stituten lor t iking 
his stiM K thi 11 blit 11 ( uiiu>l V did lie the li isi oi ronler npim him 
iny IcRnI iiKbt whatsoivei to iiiuiin upon the laud, and to thiB 
extent and no fiulher was the decision ol Jndge Biowei in 
Umtei Btatei y Huntetj 23 Ftd Hep , 016 

But the present inquuy m substineois (1) whetbei thi Ueput 
nient of tht Intel loi can anthoiire these Indnna to make leases 
of then linds foi gi i/m» piuposis m wliitlioi the ippioviil of 
such leasis bv tho Picsidinl oi the Bocietiry of the Interior 
would mike them lawful and villd, (2) whetbei the Piestdint or 
thi Depiiim'ui of the Interim bis authoiity to lease for such 
puiposis any pail of in Inol in Hpseryation 

I submit that tho pnwci of the Department to authoiiae aneb 
leisis to be made, oi thit of the Piesident oi Becietaiy to approve 
or to mike the name if it exists at all mnst lest upon some Imo, 
and thuotoii be dtiivod fiom eilhei a tieaty or a statutory 

In my opmlon theiefoie each of tbe questions pioposed in your 
letter should be answered m the negative, and I so answer thi m 
(18 Op A G 237 237-218 (3981) 

enibiA 


"Bao Choaell v Jaolcson, 20 Johns, 008, 728 (N T 1828) 

••Alt Er of the Tieaty of Juno 22, 1856, 11 Stat 611, 018, cnnied 
into etteet m Acts ot Tune 39, 1800 12 Btnt 44, 60 and Miucb 2, 1861, 
12 Stat 221, 210 boi in analysis of this teiae see United Btatta T 
ChootaiB tto, Nattom, 170 U S 404, HO (1900) , OTucltaemB Nation v 
VmM Btatee, 78 C Cla 420 (1932), celt den 287 U S 048 
»• Leasing provisions are to be found in some of the earlier ti eatles 
Vit IV of the Tieaty of October 19, 1838, with the Oilckasaws. 7 Stat 
192 pioyidut 101 a lease of tribal salt springs by trusteos foi the benefit 
ol the tube, with a lunlt of pel bushel upon the selling price of the 
salt mined by the leasee Buth lease needed no appioval by fedeiOl 
anthoiitiLS The Treaty of February 27, 1810, with the Cheiokees 
7 St it IHB, piovlded for a lease ui licoiisi of a loidway, adjicant land 
and a feiry site 




TBLBAL liBlA&QS 


lb(, L\UusiM niLlbod i>i lu.ikiiig t,i mis in leisis lyp ikmiUv 
wciikod 110 Ini(lsliii) 

V 111 \v situ ilioii, lioMi'ii'i, i\ IS cicildl wilU tlie iiissibC of 
till* Ui (it AI lull j, ISTI,'"’ iiKiliibitiiif, ilio LV < iiUuii ul 111 ideti 
Miih ludnii i I ibis Tin i)iss,i 4 ,i ol ibis il 1 blot kill Uil oiih 
V iliil iiiilbiiil 1)1 It isiM8> 1 mil wbitb iMstuia legist itiini iiciiuitli'iJ 
'Iliou* IS uiiM eiiilrtito, 111 till stitutis met tlotitli d i ist s, 
tbit nil iliil liases Miio inailt bi \ iiious tubes bitoio iml illti 
liiTl autl 111 It tlii'se li isi s iltbongii di mid lit il i ilidil}, iiMd 
till iiiiiiiii'is 1)1 lessois ijid lessot's 
Tbi flist sldlufoii 111 mb m ilie geiiiial ban iguiisl liibal 
lelsing ainieiiitl in i siicrul act lelatilig to llii Seiief i Indians, 
1 ililMiig past iinalid liases and iiiUuiiizmi, new leases to be 
in nil In Uie lullioiities oi Uie ,Seiii<A Niliuti in aiiiiidtute 
wild the liws nid cnsloms o£ tbit nition" 

Hmec Febuiiii l‘J, 1S7C, Ibr d ill ol Ibo Stiietn leasing ait, 
\ iiious otbex spoil il aif bave pioiided toi leases ol Uibal 
laud i)£ tbe Foit 1‘eik,"^ illacktiel,'" Foit Belknap,"’ lCnw,'“ 
I’low," Sbosbom,'"' Spokane,*" and Oiagc*“ icsen itious, Uio 
Five Onili?Ld 'rubes,' ' and Pueblos ‘ ’ 

Tbe lust aiuoial sUtutoiy lutboiualiou o± tubal leasing jb 


‘"lObtll CU % 0 , k S) ? 2 n 70 2 ir s c 73 

niTlip f\is((iic( of sueli invalid li i ta Is discussed in tho Bept H 
Caium Ind Att , No 478, 1 Id Cong , Isi beta , dated Apiil 20, 1871, lelat 
lug to tUo bun) c i Indians ul Ni w ImiK In acioidimte wilb tliia iipoit 
Ibeii was jub.uqiieiitli emoted tbi let ol liibiuuy I'l ISTb 18 blal 
•I 0 iiitiljiUt, I 11 111 I lui did I( lUs Sie Uso QuivUyy BUfilit in, i liiri 

C JOa (lOOU) ill d 320 lid IIS (C (’ i b lOOll In •wliieh leisun. 

pi letiLis wilbin Liu Indmii 'iiiiiliiiv tie iliseus id In Ibo caso ol 

Bmlcd btalis s Rogers, 2i Hod 61b (D C IV D Axk 3S85). in 

ioacbln„ tin hiilibug tint ciuiin I mils weio ‘ ucenined b) tbe Cliiiukic 
Nil ion, till puipoas ol eiiulnU pin Uietiim, the lomt disciibcd such 
"oiciipuie}’ Ul lliibP Imuis 

Till evidence in this ciae shows IhiL the OUciokeo Nition has 
ciiiisliully, and uU the tiiiii siueo it ubtaiued tbe oatiel cluuuid 
il, mil CMiused nets of iiwiiii lilp uid eoiitiol ovu it The 
uitloii has lollrited at difliiint liiius i giuiii s fas. luiui white 
men who win bi i/me thili slink on It Indnidud Indiana have 
biiui on It mil liiiiul up lii„i ti uts ol laud on fbi oiitteH Oif 
ft lint mdiMibiiil liiduiis hui goiip out md liscd oii It md now 
livt nil 11 aiiii since till pnssiiLi ul thialiwol Taniiary 0, 1881. 
Ilii Clieiiikii Nittiiii Ins Iih iiV Io eitiAiis ul tin (Juiloa hlutCB 
till gia/ing puipobcs 0 000 000 ai res ol tins outlet lii it tiiidi i 
the niiivisKiiis 111 till ivLciiitb uitieli oi Ibo tii ity of IMih wllh 
till Ibiiteil Stabs i( his su’d ti lots ol luiid on tin until 1 £oi 
Il iiMlion (0 the I'lwiiiiH foiieas Nia Piicis Oloes mil 
Uissoiuas The my loiiiilii while this illinid offinsi wis 
riiiiiinilti d, WIS at tin tuiii of its Ciiuuiilsshm leasid In the 
eitlliimn is i p,iU of thi 6 000 OIK) icre Jensi That Uii Chiio 
kie N itiiiii iiiypi tiis abiiidiinisl any part ot the outlet ixeept 
what it has sold It chums tbe title and possesalon of thr oiillel 
and ol that pait ol it when this alleged olfuiise is ahovni to hive 
hi on inniinitlid Ihi nnlted btitca till ginntoi, has idmltteil 
Its title to i1 (P 661 ) 


suSoe pieeodlng fn 441 Tho Act ot February 10, 1873, was ampll 
fled by thi Act ot Siplembpi 80, 1800, 20 Stat BW and extended to 
coipi additional puficular ciscs by the Act of Febmaij 27, 1001, ’1 
St it 830, the Act of Mm 20 3908 sic 4 <K5 Stat 44t ttO and Die 
Act oi February 21, 1011 88 Stat 027 See also tbe Act ol Febiuaiy 
28, 1901, 91 St it 810, xPixuiiinf, payment ol iintals to tbe United StntPB 
agent for transmittal to tubal offleers, in pait, xnd m pnit to the 
heads of famiUos of the Seneca Nation 

“’Act ot Septenibir 20 1022 42 btnt 867 , 26 D f> C 100 (mining 
leases on Fort Peek and BUekfeet Bs8ei>ation&) 

“iniiii 


laiAct ot Uaicb 9 1921, 43 Stat 1161 (tilbal losses of minerals and 
watPi power on Poit Belknap Rosiiv ition) 

«> Act of April 28 1924, 49 Stat 111 , 26 U S C 401 (mlmng baseg 
on Kaw Beseivatlon) 

Apt of Febinary 28, 1891, 28 Stat 704 (tribal permits, ippiOTod bj 
trlhiU council) 

Act of Tune 4, 1920, 41 Stat 7B1 (mining leases on Ciow Beterva 
tion, appioved by tribal council) 

«*Act of August 21, 1810, 89 Stat 110 (20 year oil and gas lease* 
on Shoshone Beseivatlon Wyo) 

«» Act ol May 18, 1936. 80 Stat 1D6 (2B-yeax mining loasas on Spokane 
EeseryaHon) 

*"Act of 3uno 29, 1906, 94 Stat D80 (tilbal leases of oil gas and 
mlneiala on Osago Beservation) Act of March 8, 1821, 41 Stat 1240 , 
Act of March 2, 1029 46 Stat 1478 See Chaptei 28 

^Act of August 7, 1882, 22 Stat 849 (Ixlhal leases of sslt depoitts 
in Cherokee Nation) Act of October 1, 1890, 20 Stat 640 (giving tbe 
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tiiiiiirt lu suliuii i of the Vet o£ Febxn.ixy 28, ISO'l,*'' which in its. 
liiiwoiil lodi ‘ ‘ liixiii 10 ids is follows 

' ' Wboiolmds lie otcnpiud by Indians who hive 

boiiabt iiid paid till Ibi) simc and wbiib Initls iic* not 
iiLidcd loi liiiniiit. III i. Ill iilliiial piiipiisis, anil lu uot 
ilisiiid till iiidiMibi it .lUnliiiL'iils, (lie saint in ly bo li isid 
In mlliiiuti cii fbi coiiiii it siic ikiiig liii sutb Iiidi uis, fm 
a pmiirt nut to o-Mtid hu> li us tin „i i/iii,i oi tin yens 
tin luiiiiui, puiiiiuos in suili iiii iiilitn s .md viiioii ■■iicb 
liiiii-' mil luiidiliiMis as tin akiiil in ibaige ul snili 
itsLiyalioii iin\ 1 1 1 unmiend, snbjoit to tlic ippiiiy il ul 
till' Sociit iiy of iho Inliiiui 

J’lii Alt 1)1 Aiuiisl 11, ISOl txkiiib'il Ibe tiiu'toing aiilhiiiily is 
loDows 

' Ibi siiiplns 1 mil > of my liibo may bi li i id 
lilt 1 11 mini, piiiposis by Ibo loniuil ul siub lulu iiniUi 
(Ik 11110 mils 4iiid ii'tiilatioii md fui Ibi s imo tii lu of 
•yuiis ns IS iiiui illowiil in Ibo lasi ul loisis tin m i/ing 
pm posts 

The Joitftoiiig two stftiulcs aio, nt tbo inosonl lime, Uio solo 
stitntcs o£ ftCDeiil aiiplaalion ' ’ iiiidoi ivliich tulnl Itnds may 
bo based loi ginaiiig ot ttimiiig imiposos, exccjiit uiscj/ai as 
such linds no C/unWe ol iingation, in wbirli pvnit Ibo Art of 
Tnlv % 1926,' ■ ipplips Tins act oxloiirts the peimissiWo leasing 
pound foi iTiieiblc lands to 10 yinis, duclnilng 

nu luullollid iiiigibli lands im luy liidnii lO'Oiva- 
luin 111 ly be li asud Ini 1 iiiiuiig jimiiii is Inx not to oxiiuid 
till vous with till uiiisinl ol the tiiliil loiiniil business 
loiimiitUo Ol othii mlboitcid Inidy loyiiosi iilativo of Ibo 
Iiitliiii-i iiiidi I 'tub 1 lib iiiil iigiil limns is ibe hn icl iiy 
111 (bo Inti 1101 may pusciilii 

III 'll! u IS Ihc All of th'IL aiilboii/ud luiiung loasos on lands 
“iMiuiiudby Indians who liuo bought mil paid loi tho banii*," 
it has btc'ii cxRiided and ftinplibul by torn Inloi statutes'* 

(1) flection 26 of tho Act of lime .10, 1916, latoi amonded 
by llio Ai I of M 111 h 8, 1')23,‘" and tin Act of Dri einboi 36^ 1920,'" 
authoxirod the Sofictaiy ol tlio IiiUiioi to Icabo tiibnl lands 
wilbin tbo Stales ot Aii/oiia, O.ili£oiiii(i, Id.xlio Muutm i. No 
y.xiU, Nc*yy lIcMco, Oiogmi, W islungtiin, and Wyoming, foi the 
pniiHiso of mmiug foi deposits ol gold, feilyoi, (opiKi, and oUiei 
taluihlo mil illiliuuus niinti ils 'Tho 1910 act, as was cliiuai 
loiistic of acts lolatiuR Io Liibal pioiieity puaclod 'it tb.iL Imio, 
111 uio no piuyisicm toi Indian consuiil to suib loisos Liases 
undo nndoi this statute might bo “Xoi a puiiod oi Lwonly yeais 
With tho piefeiciititil ngbt in tliu lessee Io icnow the same foi 
siKcessivo pounds of ton jc.us upon such icnsoiuibU' Icimis and 
condilious as may bo piosi iibed by Uio Boiiclaiy of tbe Inteiioi, 


isotut of till Uiiiled St Ilea to eonl leooi.s on 1 mds ol Die L'liaelaw 
NnDon) The Act of Time 28 1808, aO btat lOB tciiiilnalea Hie mak- 
ing of liilml Ipuas in the Indi.m Teiiltuij (But 28), Rionta powei to 
Du hiciituy ot the Inteiioi to b isi Dihil mbiirnlv (hi 11), proildov 
loi the ilopnsit of icnlila in the United htalcs lienhury fill the benefit 
of Ibo lube (sec 10) and piotects lessccu nndoi piloi leaics executed by 
uidlvidiid occuponls ol tiihnl land (set 29) Fni other acts see 
Chapter 29 

' ’Bic IT of tbo ruiblo Linds Act of luiu 7, 1921 1 1 Htal Oao, pro 
vide* tbal no lease inaili by any puibln 'sliaU lie uf iiny Vtllillly In law 
01 In oiiiul} unless the Bomo bo flist ippiosed by tbo hocictny ol Die 
lutailor ' 

«x 2 b StU 791 
“26 U 8 C 307 

*■ Act of August 16, 1894, sic 1, 28 Blal dOB, 21 U B 0 , 402 
“•Fox BPcolal statutes, tee footnotes 442-412, sutiia 
"•44 Btat 304, U 8 C V 402n 

«*Tlio icaaing poweis of Incoipoialid tubes aio dlsrusstd mf)a Tor 
geneiol gro/ing xogulationb see 21 C F B 71 1^71 28 Fox regalatlons 
legaxdlng graving on the Navaio and Ifopi BeservatlouB, sec 21 C F B 
731-7219 

’■’For regulaDons relating to leaBlng of tilbal land* foi mining, aee 
26 C F R 3.88 1-186 80 
«»41 Btat 8, 81 
"Sac 1, 41 Stat 1226, 1281 
••44 Btat 922, 26 U, B C 899 
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TRIBAL PH()PEIIT\ 


niiless otlu'n^ise ino-Mcletl 1 t\ li\\ <i1 the tiiiu, ol the e^iniafioii 
Of Muh i»eii iN " 

TliL WIO lit 111 ttficl i\timleil (<t Iticluii lusendUoiiB ui the 


Keiliiiii 1 ol till All III Min 11 I'HS*' l.n^ iIoimi i iimiiiiclun 
sjM Ini (Oiiiiiif iiiiiuiil liMM'i, oil ninllotloil lanrl iii llip 
tiilloiMiK, lums 


niuiul stall -1 llic piiKicluK' ut ition mid distmeiy llun m 

foil ('Oil thi iiulilii (loniciiii 

(2) A sctdiKl eMPiisiou of the Ini uitlioiizmff niiuti il lea'-os 
on lubal l.iod w is liioiit,)il ilioiit hi the Ait of Mij 29, 19J4““ 
■nhiih 1)1 oMihrt tliil iimllotli tl hind on Iiidiin icseii lUons, othci 
than Imils ol Iho Fiie Cnili/etl Tubes anil the Osage Resoiva 
Uon suhieit lo Uast loi niiiiing iiiinioses uiiilci the 1801 aet, 
might hi ‘liistd ii ])iiblli .iiiitioii In the Sotiel ny ol llic 
Iiiioiiul mill IliL lOiisiiit ot tlie iimiicil speaking loi swh 
Iiitliiins, till ml ami i, is luiiiiuit puiposes toi i peinxl oj not to 
es.c.eed ttii 1 1 iis, and is ninth longi i is oil in gns slnll he toiind 
m pining qiiiiiililU'S ‘ • "• 

(I) Hetietaiial iiuthoiiti In mike mineial leases on tiibnl 
1 111(1 n is cMiiKled li\ till All ot kpiil 17 lOJIi,'" lo nivei land * 
“on lilt Indiiu leseitalion itsened toi Indiiii agency or school 
pm poses, in aiioidaiKe mib LVisling 1 iw applie ible to ot'ui 
Innds ui suih leseii ition ’ A lojallt of nt letsi one eighth was 
to be leseitt'd in all Mich leasoi,, nid the piotix'rts weie to be 
ilepositeil lo the eiKlit nt lhi> Indian tiibi 

(4) The next &l ilule on the suhii'ct ot miiieial leases wns the 
Act ot Mauli 4, vihieli lelited to Executive oidei loseita 
lions, aol foicied hj Ihe 1S91 lel, and made siiccwl piOTisioii foi 
oil and gas le\se<i, m the follotiing teima 

I’lnllotled lauds mihui the hunt', ol mt lesei'ttUoii 
Ol willidiawal iicatecl In Ev'intni* oidii toi Indian put 
iwsfs 111 loi the nsi in oicuinncy ol nny Indi ins oi liihe 
runt he loised loi oil ind gas uiiiiuig pmposes lu iiiuid 
nice nitli the pioiisioiis contamid m seelion J'l8 ot this 
title 

Tlie toiogoiiig 'talnies loft the Inn gnteimiig mmeial leases 
on mini land in a jialih ttoik stab This londition was icine 
died oil May 11, 1S138, by (he enaetnieut ol coiiipiehensivi legisli 
tion got Pining the leasing ui liibnl huids foi unnuig purposes 
This legislation ti as 'idtoc lied hr the Seeictait ol the Inteiioi in 
a letter to the Spe ikei ot Ihe House of Rcpiesentahyes dated 
June 17, 1087 As this letlei was piesented by the Houce Com- 
mitlce oil Indian Aifaiis leeominendiug the proposed legislation 
as the bnsia of its lecomiueud ition, il thioits lonsidoiable light 
on the pioblcmg intended lo be met lij llie abme nct^" 


1"'4S Sint 244 21 U 8 C W8 
«• 44 Stnt 100, 20 r SC 100s 
» 44 stat 1 347 20 n S C dOSi 
« 20 n 6 O 3SRa 

Other si'tlions ol this act lelnte to dlaponluin of iintals (sec 2 
ao U H C Wflbl taxes (sec 4 20 U S O 4<lgcl iliuigis lu lesiivn 
tioii bimndiiiies (sec 4 20 U S C 3<l8rt) and piosneetlng ptimils 
(sec 0, 25 TI s C 108c) 

DiiPAbtmlnt or ran iptihiob 

TTaOmio/aa, Tunt T>, 1917 


TH* SrrtKI E or the IIOUBE Ol BLPEBBliSlATltrit, 

Mx Dbsb Mb SrrAKrB I lisnsmit htiewith u pioposcd bill 
to jKovc'ia the leasing of Indian lands foi niimiig puiposiB 

Undei section 20 of the Act ot Tune 80, 1«)1B (41 St it al) 
OB uuinded, Icaaes foi minei ils other than oil and gas may be 
made on any iisiirstloii in the btates ot Aiuona, California, 
Idolio Montana Neroda, New Mexico, Oiegnn Wsshlnglon oi 
Wyoming Pnilei the piovmions of section 8 of the Ait of Feh 
mail 2S 1801 (2b 6tnt 780) at. umcndid May 29 1924 (49 
Stat 244), leaaeb loi oil gas nnil nttiei mincralE, msy he made 
with the consent of tin tiibal council on tieaty leeerrations 
In all States Section 16 of the Indim Beoigonlcttion Act 
appiiiriil Jane 18 19')4 (49 Slat 084) piovides that oiganlaed 
Indian tiibea shall hate the power to pierent the leasing of 
trilil Isada tJnda section 17 of that act Indian tnh^ to 
whloh chutere of mcoipoiation Issue arc empowered to Icsee 
tbeli Innilg toi peiioib, of not moie than ten yeais Tbeie 1 b 
at pieant no law nndii which BAicuHvi oidei lanils may be 
leased foi mining outside of the Stales mentioned In the act 
of 7nue 80, 1918, except toi oil and gas mining pmposes anloss 
the tribes are heieaffei qnnllfled under aeclions IB and IT of 
the Indiiin KeoKtanlaalion Act C>ne of the puiposoa of the 
legislation now pioposcd, theiefoie, is to obtain omformity so 
tai as piacttcabie of the law iclating to the leasing of tiibol 
lands foi mmlng pnrposes 

Tlie Act of June 80, 1919 reqnues the foimal opening of 
lands fbi piospecCing, location, and lease, by the Semetary of 


Ill'll lllit ilinlloltdl liiids uillliii nil IlKjilii lisi'in 
(ion III 1 Hills im Ill'll bt iiiii liibi, gioiip Ol bind of In 

tlK Inldioi bifait in ipplluitioii fni a b isi foi miniials iitliei 
lliaii ml and fcas i in bi coiisldcicd II also leiiiiiios that n 
pi I sun di suing to Itasi sbaU Inca 1 1 Ihe mining claims is luidi r 
the ITnilid SI it(s nnninf, Uus file loiniil locituin nnlnt mil 
iiiiclii the iiMilirious he must Iiaii Ibi liiids siiivivdl U thiy 
but iinl aliendi btin suivtieil ill in actoi dance with (lie niinint, 
laws ippltuibh to the public domiiii 7hi frcauinll} lesuKs in 
lan„ dclii mil Is olltn quite in cxpeiiei lu in appfbanl fin a 
base Fiiqiniitli wi hiii itQiusIs foi li lecs fin (hi puipnsi 
111 icmoiiiiu siuid ind su'd Im mid aiadnig piiipo (s oi foi 
(111 i|uiiiiriiH (li Slone iillni till Imildms tn a(adlii„ pnipoi,es 
111 conneiliou with uliiih Ihiu "oiild lx htlh oi no iiixlii 
siiilici wiiikiugs In siKli cases niiplicints loi h isis an i, 
(|(iii<d to 1,0 Ibioiuli all (b loiiniliti ami espeiisi ncussaiv to 
iciluiiliiB ictnil mining II isi s Somi limes lln lirai aiiilPcpinse 
ot uiiilinc Ibi liii itioiis iiiil 1)1 baiiiii, tin laiiii HUiiejiil me 
inoic Ilian thec cm to uudiilnlcc' iillboii, li lln miliiial flexiiid 
niiv 111 Ml' ciiii'i niiiill' loi Uffl iml could In inolll ibl' utili/id 
111(1 consciiucnll' lln oppoiluiiltj lo liiiso lln bind i losi lud 

■’ III •while peiliips mil a ciinl dial in i pnUiculHi 

Miiild nnoiiui to considi i ibli in 


inslawe 

tbi ciitiK Indian seivitc 

Seilinii 2fi ot (In \il til Jiim 10 3919 ««p)« 
• ' • ■ itMiuib .) 1921 (41 Stnt 1211) jnd 


, tbiough 


IS bun biia (bit 
1 undei tin aid 
in npplioani who 


Ihi lad Ihii 


llnds' 


192I| (44 Slat 922-021) placts unallottid Indiai 

Ibl Stitis mmlnmid tluirin upon tbi simi basis toi piospict 
in), and II ising tor nietnllifi inub mini i ils is linds of Ibe publlt 
ilomuiu iHei such Indiin lesii'itinii liuds h"" a-oio-.a 

opined by the secidii'' ol tin lutiiioi It b 
llu SecKlii' of tin IiilOMoi has tin disciilir 
section in the mallei ot ,,inntliig a b isi lo 

bis pinpeil) loerliil bis ijiiin md i miiillid t. 

iiiiOInlioiis^uf J^bi Ibpiitmtnl thin mill) iiid In ■jecrinl^ i 

Indims”ol "lu' il w,. 

In 111 bn woids undn 

la pnitiiiciir mu int luiliin liiliil < Oi'iitil is in i position (n 
pii'iiit the aciiuisitiou ot a li i e ntlei llu lanili liti't lieeii 
ibcliKd opiii to piospnliiic ind li isi 111(1 till Inilidis it no 
Him' lii'i lilt Mini 111 llie (.iiiiitin„ ot such li las 
It Is not liiUnid tlml llii piisml liw Is artKiinlc to give 
the ludiitn the gicnti't iitmn Imni Ibiir piopcit' As et'led, 
picsinl liw piovidis toi loeilni), mil tiiUiiig miiiiinl bases in 
Ihe snmi miuiiei is miiima lociilioiis iii m idi on Ihe piihlie 
liiid, at the Unilid SUtis bni then iii dlsadviiul igi s in 
lollonluf, tbia pioiidiiii on Indian I iiids that me uol imsinl 
In appl'iiig fill a claim on thi piililii domiiln For liisinnu on 
till pnblit domain Ihe dispoMin nt ii mineral deposit gels extia 
laliiil tights mil cm follow the iiio Ix'ond the side lines 
Indilliiitilv whib on the Indian Itiid iindei the tit ul Tune 
30 1919 III is hmitid tn (hi cnniliiis nl the sniyty inuKiis 
not to exiled (lOO leit hr 3 100 ltd In my one claim Tin diaft 
ot the bill biiewilh wmild p“ni>< Hu obtaining of suffliient 
tetenge tn iiiuo'c Ihi nccibsit' fin ixtiilaleial iigbla with all 
its iltiudiiif conti oTt 1 si( s 

Tht most nireiit cbangi la In the mleicst of lensma diposlls 
of liiuldiiiir stnui Sind gii'il mil mt hill ileions mini lals Poi 
iiiilancc tile well known non <1i posit on tin Foit Apaclii Indian 
Rcsii'alioii ontcioiiplng along tlie irusou wall foi a diatunep of 
about 2 miles and 20 feel (bitk with m estunatid uii lestive 
of o'Pi 15 Million Inns now must bi “discos eicd’ and loc ail'd 
and nionnmiated and tbm nn application made fm a leiso 
Unclii tUe luisent liw only the oulciop along the canyon wall 
can be loken up undei Ibr li ise ns tbpie nii no outiiops of non 
oie bade from the face ol the cliff Ibis dipocitt it le believed 
could bo leased to h Itii nd'anlnie at punllr auction ind r 
diUnitc areas lalbei tb.in tn inviine 'vbii eiir" 
menta along the outciop and ippliis fm i pii 

. , V i .... (pjj 




- — - — r , nee ihdit TO 

a. lease, tin nugh t'lng up tbi (and with a long ship (100 fiit 

widi This dcimslt of uon on Is abnnf '0 niilei fioui a lul 
load, and imone Inleiested and eonsldeilng building a iillinid 
and divelopmi, tin pioperh would want a icsirvc gientii than 
600 feet back fiom the idgi of llu cliff This deposit should 
aPPropriRtely be lud ont in bloeks extending al least 1 mile 
back nom the nulciop 

toni deposits on the sivuiil leseisatnms nii not dniitahb 
to the disco'cry and location ffnlnic ol the piesent ict whltli 
has vaij limited application Tbi piesence of loal is usuall' 
known liy gtologlcal ns°ocIa1inn, ind bases ma\ be randi with 
Kasonible assmnnet' brfoii any coil is aetunlh csposid lui the 
land Deposits of mail along tbi west mdc of Pjinmid Lake 
N« villa cm be Mcn foi a distince of manv railea yet tliev mnst 
he disc oveicd" mil “locatid’ In nccoidance with the pioviMons of 
law iiUting to plied mining claims and leased to the prison 
who elects inonnnunts tbeipoii Deposits of sand, giavil and 
bnildinir stone aie now slmllail'y leasid e”en though the deposits 
ui« well known anil could bo liased with gieiler adiantage to 
the Indiins in deflnlto ireiis 

Iho attached diaft of bill il Is hohived would be a mme 
satisfnctoiy law foi the Imeing of Indian lauds foi geniral 
mining pmposes It will liilng all mineial liising raaltexs in 
harmon'y with the Indian Beniganlzatlon Act, and l leeommend 


Cohcroas 
Slnepiily ' 


0 thi piisintailon o 


2 Slat 947, BB D S C 8 
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Sc irs: “ ^:r‘' ■* " 

Acl, iu,ij, -nilh the nupio^al of the braetaij ot the ’ «fie BUis in the exisiitifi I in RDteniiuq tiilwl Ic isc*. g ips tHuUi, 
itiioi, bo leased toi minrug puipn&es, by mitUoiUv of the *'■ *“ hoped, Ooiimes'* mil soon ( okm 
U ibal council oi otlici authoiiz'd spokesmen tot such S’"! those Iiidi m tubes within Ihe scope nt Ihe Act of Juno Ih 
^lUiiis toi teims not to exceed tin yeais iind as long Ihesi gaps ne l.nuclt (iitoiod In scttioii 17 ol Hi it id 

theietftei as mmoials uc piodueed m pajme quauUUes ,vhich ptmulel th.t U.oV.h u.t ,i; VniiMruoi n. n i 'L: , 
Seedon :> ot the act (JO U S G 390b) pioiides for pnbUe auc ehaitoi of incoipoi iticu (o im Itibt niMuiig (lui. j..i, Mdnl, 
tiuii ol oil and gas leases and sniigunds the light ot tubes thnifeiinn toiiioi coiniiuhinsiie jmwi i io nuiiagi lud disijosi 
oigtmzod ind uicoipoiated nndei sections lb iiid 17 ot the Act of tubal piopcitj subjut lo Hu pun iso (li it (i ilul 1 nul within 
ot June 18, • to lease I luds ten mining puiposcs is theiein the hunts ol the lestivalnm ui iv iiol In ic.ised toi iieiiods ix 

piiniclcd inU 111 accoidince with the piovisioiis of any couslitu feeding 10 voais Such chulei pi oi isioiis iiiiv oi in i\ not 
tiuii and chiitei idopted hi aii^ Indian lube piusnant to the pioiide loi depai Imtiil il appiin tl ol tiil),il le ises JUist c iili 
Act of Juno 18, toil" Section 3 of the act (25 U S O 3q6c) Ids piocidc ioi a dial ptuod dining wlndi ill lubil hosts ne 
sptcifips the dpe ol bond to he tiiiiiislicd In lessees Hcriioii 4 subject to depaitmcntal appimal, to be lollowid In lui tiitiil 
of tbe net (JD TI S 0 dOlul) nnllioiiyts the Secietai-v ol IJif h.isiiig within tlie hunts pu'stuliid bv tbe ut and tlio pii In nl u 
Inteiioi lo pioinulgair iignlations ioi the onloiccmcni ol the f haitci "" 

<ict See non 7 (27 TT fi C 306el lulhoii/cs the SiH-ietaiv ol the — 

Iiitciioi to delegate lo siiboidimte oflitials powei to ippnne iie chuiti of ih< Minmsoti iininiiwu niiK issneii by 

Itiscs soclion 6 Of the tet (2-1 U S 0 4<10t) piotides that XbdiV (1 m 

the act dull not apply lo lln ‘P.ipigo Indwu Reseiy-ition in ilio follmiin^ pioiisjons on tin l. isln, ot till/ ill mil', md tie (oiiioii ilion 

Aiiyonn, the Glow llcsi'ii Umn in Montana, the ceded lands of deputan ulul bupiivisoii powiih oiti siitii Imses 

the Shoshone Ri'Scnation in Wyounug, the Ostgo Ilcsciyation 7 Tlio Tubo, subject lo an> u fntlioiiH cmiiannd in the 


in Oklahom-i, noi to tin coil and n&philt lands of the Choctaw 
and ClutL.as.iw Tubes lu Oklahoma"®^ 

The J 501 , and 19 -JS acts covoi mining leiscs on all icseira 
tionb and also giaGiig®* 'lud tumiug leases on lanfl'i “bought 
and paid toi" by Indians Theio is no compiehuisnclegishtion 
inlhouziug iguciiltinal and gi i/nig liases on i.iiids wlndi the 
Inch uis nevei “bought and p ud toi ," c «/ , hinds held by ahoug 
innl occupancy locogmaod b> tioaly Theic is no gontial si itnto 
authnnzmg tmibei loanes, but tunliei sales, whuli seue the inii 
po&e of leases, an made ptusinnt lo section 7 ol the Act of June 
27, 3D10 '* Neithoi is theie any genci.il legist itiuii aulhouziug 
leases foi puipo&ua othei th.in l.unnng, gia/nig, .ind mining*" 

This does not mean, of comse, that tubal lands liave not been 
utilized liy thud pntios, undoi poimita ot uudoi inyttlid tubal 
le<ises, foi many othoi puipuses, such as tiading posts powei 
sites, siunmei collages, and oidinaij commetcial dexelopmeul 
Tlie chaiietei of such use will bo fmtliei eonsideied m connec 
turn with the pioblem of invalid lo.isos and the pioWom of tribal 

'MS btat 981, 980 

^Spocnl statutes ^ovom tha exempti'd lassivaUons kto fns 46J, 

464, 469, Mpia On Osage ana Choctaw Chickasaw lands, btc Chaptu 
23 The Papago Beaeiyatloa In Aiuuna was cicatcd by BzccutiTO 
Older on Pobiuaiy 1, 19t7 The oidei pioTidisl that the jnmeial lands * 
wllhm lha rocarvation iboold be open foi explointion, location, and 


> The Tube, aubject lo an> i< fi 
I oil' til 111 Kin iind laws of tin llnilul btn 
and By t iws ot tin said tula shall lu’ 
iiowiis in iddttum In all powois ilnnd 
liy Ihi liihul Constitution uiil Bv Lush 


to an\ If fntlioiiH conlaimd in lhi> 
till lliiibil btiitcs Ol in llii ronstituton 
tula shall hm ihc fnllnwtna coiiminu 
I powois iliimh uiiileind oi gun mtud 


• * » (b) lopuichisc till hi Bill laniiist, Ol olliiiwisi 

own hold uinnanO oiniitc and illspow' ol mopi i u ot oioiy 
ImaViTions loMowiiib 

toi Ills .111111 not 111 

fliidi laiul IS I. mill Ills 1 0 uiiiiiluis ol (In Tiilui oi liiiilni 
licnan'r iVrVi"'' '1“\ livml now or 


h. , V."." i" m inliKsts In liiml now or 

‘ n’ Vi' ’''Il'i'i ll'f bf'iiliilaiiis of nm 

lescuatioii ol tlif Miniii sotii ( hiiiiKwii 1 iila shall In mull 
by the liibf loi ii loiiaii tmii tliiiii tin m ns iiiiil all micli 
Iinsea amt (iciiiiKs (xu'iif to iiicnilnis ol the Tiilii iiiul iii 
such tuiitinits iiiiist IH niipiond by the Hieiituy ol tbi 
Intciioi 01 b> his duly lUiUioii/id iipiosi iil iiivi , • • 

0 Upon thi icanrst of tin Tiiliil Bxitnfavi Commit tio foi tlio 
ttinilnatiod of uij snptivisoij powii usurwl to tin feoailiuv ot 
tbe luleiloi uiidti soUioiia IS (b) 1 7(0,7 (d) B tf), n (^1 7 Hi) 
III tin Inn 1 Kir if 

bf BPpiOTc BUih itqui<ht stMll thiKD^u siibmit the qnistinu 
is “l?, loj'htoatlon to the tilbi iqi ufiunilinn Tlip tpi niiiial Ion 
Shull be iftectlve upon lallfleitluii by u uiaioilly vole ut in tloction 
amt ot (ht ndiill mrinbors of iJir aube 
realding on the icscuatloiis oi llii> Mimiosotn tbipiiiwi 'liila 
‘V'l time Iirifi tin Jittis liom the tfrutlve date 
Choitir sufli iMUfst shall U iiiadp mid (lu bccutaiy shill 
dlBippiovo It 01 toll to ippioip 01 Ui'iiipinit It within uluttv 
daysnftii Itsiecfipt, thi onistion of Hit trinnnition ol an> such 
powei inns thin hi aulinilitpfl In tin btiniurv of the Iniiiliii oi 
by the Tillail Ksmillvp Coniniittpp to popnliii trfpiPiidiiin ol thp 
adult mtnibpis of tJie Tilbi' actually iiunB witblii tbi iisiiva- 


494, 469, lupia On Osage and Choctaw Chickasaw lands, bcc Chaptu .5? n ‘'i'- i'?“vn- 

23 The Papago Eeaeivatlon In Aucona was c.eatPd by Executive “ h dl of truih^blM 

oiaor on ITobiiiaiT 1. 1917 Tbe oidei DiuvidM that the. imncuni ]B.ndfl . . < 

wlthm Iho recarvation ilioold be open foi ^omti^, location,’ nS uiuiimnm foi tontinutd siitHi 

patent undei thp geuoial mining lawa ot the United States The BUb- Choiiti of thp BPoit Bplknap InOiun 

sequent icts of I’ongreas enlaiging and citradlng the bounddues of tbe conm 

Papago EPaeivation have piovidod tliat the lands added theieto abonld T conmiunlU on tukusi 27 1 )17 

be subJtct to the piovlao of the Bxeoutive oidei concoining mineial * altcinative foim of tli ii ter, iind. i wlupli sopiiii.ioii tciiKimtca 
eutiies Act of ITebPu&rT 1981 4fl Staf 1202 Ant nf Tniw oa nistr JUtomittcally, after t, Bpocjficd ptiiod ba^ been btsued to ft nunibi i of 
50 Slat 7I?, see oC tJp' tlT D M ^8188 OciotriO, mSB ' ® 

nuneial Hilda ol the ^pago Reservation are subject to dtwtioa as ^ c. ’ e t *^“11 

pail ot the puhho domain, the tribe cannut leaae them laenod by the Boeret iiy ol the Interim on Dopimbei 11, 1917, and ratlfled 

cn ffoi giaiing legulnliODS see 26 C P B 711-7218 For leasing of Srovmtona”* January 18, 1027, lontanis tbi toUiiwlng 

Indian lands loi fanning, ginzing and business piuposes see 25 C F B ** 

1711-17186 I I Tin. Ifiekapou Tube of Oklahoma, sublut to ani leslilotlons 


u» .'Tiio mature bvmg and dead and down ttmtm on unallotted lands 
of any Indian reseiyatiou may be sold undci tognlnlions to be pio- 
bcilbed by the Secretaiy of the Inteuoi, and tha proceeds from such sales 
sboR be used foi tbe beuedt of tbe Indians of tbe loseivation in such 
monnei as he mey direct Prooiied, That Hus aectian shall not apply to 
tho States of Minnesota and Wisconslii " (26 U 8 C 407, 80 8tat 
867 ) £7 Act of Febinniy 16, 1889, 25 Stat 678, 26 U B C 196, 
discus&ed In sec 17, tupra, and see tot of hl'uch 4, 1913, 87 Slat 1016, 
16 TJ S C 616 (authorlrtDg sale of burnt timber on 'inbllc domain" 
and specifying that the proceeds Aom the sale of bnint tbubei on lands 
appioptlated to an Indian Aibe shall be transferred to the fona of such 
tribe On the power of the Seoietaiy to modify tlaber eonUacts, see 
Chapter 8 

«‘Bot see 26 C F B 171 1, 171 12 


the Conttltnlinn anC Bj laws ot tin TinH. und aubjeti lo t)i« 
Unltations of Lettlons 4 and 7 of tills tinitei shall havo tho 
following Lornoiatc powois ne mnviapfl hy Section a of tbe Okla- 
homa Indian Welf OK. Act of Jnne 20 1086 

(q) To pmobase labo bj Bjfl brqaest oi othciwbo, owu, 
hold, manage, opeialo and dispose of pioperly ot eveiy 
description, leal oi peiaonal 

4 The foiemimg coiporato powtis shall he subject lo the tol- 
lowfaig bmitattons 

(b) No tilhal land or intoust m land shall bo leaaed foi 
a longer peilod than ten yiois, except that oil, gas or mineial 
leases may be mode foi longei periods when auihoilzed by 
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Tiiba.1 constituiious adoiited pui^nant to section 16 of tlie act 
must be distinguisbod fioin chniteis ismied pinsuiut to serlion 
17 The foimei cleteinune, luiinnuly, the mnnuci in which Ihe 
tube shall eteicise poweis based upon existing 1 iw, anil leasing 
pioviBions in tubal constitutions aie Ihcietoie to he lo ul in the 
light of existing law , tub'll chaiteis, on ttie olhei hand, involve 
new giants of powei, and leasing pioiisions aie thuetme not 
limited by piioi law ' ‘ 

Wheie a tube has the powei lo exeinte i coiponte lease, 
theie aie ndmmistintive deteuinnations to the ofltct that 
ministeii.il details in the execution ol smh powoi ina\ be dole 
gated bv the coipoiate authoutics to a leiliinl emploioe hut that 
general lesponsibihty for the exciiition ot such leases and foi 
fixing the teims theieof launot he tiinsfeiied to such an 
employee 

Uiidai the foiegomg statutes it mil be seen th it the chnnctei 
of tubal owneifahip is, genciallv speakiiii., lueleiant lo the 
question of whethei the tube may le'ise tubal land An excep 
tion to this geneial lulo must bo made lespcctint, the Act ot 
Febinaiy 28, 1801,'* which is limited (o Iiiids “bomrlit md paid 
for" bj the Indians,* “ and note should Ik t ikon of (he eaily %iew, 
now snpeiseded,*" that Pueblo lenses aie not subject lo depait 
mental contiol 

Withm the limits fixed by acts ot Cougiess and ugnlntions 
issued puiauant theieto, the tube mas spccity the teinis upon 
which it wiU lease land Thus wlieie impioveiueiils loi Indian 
lohabilitation ate placed upon tubal bind uudei the Hmeigency 
Appiopiiation Act of ApiU 8, lOl"),** the tube ninj lent snob 
iinpiosed land's to needy membeis and pioude tint lentils shall 
be unpi eased with a tiiist foi a paituulnr puipose ** 

Ooiigiessioml powei oioi the leasing of tiibil lands includes 
the powei of con ti oiling the leceipf s thei c*fiom It h is been held 
that (he tubal intoiest in lontnis Is subipcl to (he simc inoaame 
of plen n\ congiessioiiol ooiitiol as is the tubal infciest ui land 
it'i'ell, so mat a statute com eying the tubal mtoiisl lu mineials 
to allottees laisea no seilous question of constitutionality and 
no leasunnble basis foi a siut by the tube against the mineial 
lessees"* Comeisely, wheie mineials aie leseiyed to a tubs 


appinvif by the Souotaiy of thi Intcnui oi his dulj a 


td) Any li 

tiiho.1 liiaa, t 


1 graiioa pel nit oi othn mntiirt affLctlnff 
at winei alt, oi othei tilhal Intei c<.ta in land 


terinlnited by the Beeietoiv of the Inttiloi with the consent of 
tlie Back moo OounLll At oi befoio tho eTpiintiim of this ten 
yeni nenod the Societaiy may piopoae i rmthn c-ctennon of thin 
peuna Such piopo<lcd cxtinsion shill Iw offeclivp unless dis 
appiovfd by a tniee fouitha loto ot tha Elokapno C ouncil 


*" Memo Sol I D , Januaiy 12, 1937, and Memo Sot I D , Decembor 
11, 1987 (holding that a atntutoiy leqnlremcnt of Secrttarisl appiovol 
for tribal leases applies to tube oicinfzed unflci sec 10 hnt not lo 
tribe incorporated under soc 17) 

cKMemo Sol I D, September 11 1937, Memo Sol I D, Oocembei 
22, 1988 
*™ 26 Slat 708 


u>It lias been held by Assistant Attoiney General, later Justice, Vmi 
Devontex that in oidei to bung land witbm the statuloiy calogoiv of 
“lands bought and paid for by the Indians" cieh payment was not 
necessarr, and that on exebonge ot othei lands foi other valuable con 
slderation <rafflced Uintah Landt,, 26 L U 408 (1897) Accoid StiaiB 
lerrv YOlUir Oattie Vo v ohipman, 46 Fac 318 (1806) 
t"Unripi Sfafts v OandelKma, 271 U 8 482 (192b) And seo 
Cthaptex 20 

«i 19 L D 826 (1804) 

*" 49 Btat 110 See Freeidantl'd Letter No 1828~l, dated Tanuaty 11, 
1088, allocatuig emergency fnnda foi “the rehabilitation of Indians In 
stilcken tural agricnltorul arena " 

*"00 Bol r D, M 29816, Maich 18, 1086 

«* Attorney's Contract to Bepieaent The Seminole Nation, 86 (Jp A O 
421 (1028) 


foi ii gitcu ppiiod, with piovinou that they shall belong to the 
..llultcp ihcieilter, in extension of this peiiod of tubal interest 
IS not nncoustitutioii il iiid tubal leases Iheieaftei executed 
hue been snst.uned as valid 

Whili'vei its pouPi otei ontstmdiiig tiibal leases may he, 
Cougiess has ui coitain cases iiiovided that such outstiudiug 
Ic ises bfiall ccmtmue in foice despite the allotment of the land 
leased*" Tho picsont piactice appeals to be to lueliidc m tubal 
leiscs 1 inoMSion pcimittme then teimiiiatiou ui the eicut of 
Ihe illotmcut ot tho laud leased 

The execution of tribal lenses which nie not authoiized by any 
uxisting tertciil liw laisos a senes of diflicuU piobleius as to 
Ihe hgni lights ot lussois, lessees, and thud paities The stat 
ale which demos legal validity to i lease not made “by tienty 
01 comcutiou GuteiGd into pmsinnt to Ihe constitution" does 
not piohibit the execution of such a leise, and although the 
statute imposes a pcinlty upon piivnte poisons who, without 
Icgil luthoiity, attempt lo negotiate such liPitics oi couven 
tioiis oi ofheiwlse ‘ tieat with any such nation oi tube of 
Inclums foi the title oi pm chase of any lauds by thorn hold oi 
cl limed,” it his been held that thi'j language does not make it 
an offense to execute, accept oi uegotiatc foi nu unauthoiiaed 
lease This issue wis squaiely laised in the case of Untied 
States V Buntci *" whidi was an action to lecovei the statutory 
penalty of $1,000 loi in illeged violation, by a lessee of the 
Oliciokeo Nation, of Be\iscd Statnles, section 2116 The court 
offeicd the foUowing luteipietation of the piolnhitoiy language 
ot this section 

Obuously, U oontemphites the casting of a peniltv upon 
one who assumes to act foi the United States, and, usuip- 
ing an authoiKv winch he does not iwssoss, attempts to 
negotiate a national compact oi tieaty with an Indian 
nation But thei e is anothoi clause m tho sonteiioe which 
lendeis the question of moie doubt, that denounces the 
penalty on eieiy peison who attempts to Heat with any 
such nation oi tube of Indians foi the title oi puichase 
of any 1 luds by them held oi claimed This seems to refer 
lo an nllompt, by piivnte continct and poisoual an inge- 
inent, to obi am the lands of an Indian nation But what 
kind of a piivnto couliact is denounced’ The descup- 
tion IS not as hioad as in the flist sentence, foi Iheie It 
speaks of puichase, giant, lease, oi othei conveyance of 
lands, 01 of any title oi claim theiolo, while heie It is foi 
“the title ot put (liube of any ImUs " Does this include 
a meie lease loi gia/mg pm poses’ I tiunk not A 
leasehold mtexesi may be consideied, foi some puipo'ses, 
i title, and sometimes the woid "title" Is used In a geneiol 
'^nse so as to include any tide oi inteiest, and thus a meie 
leasehold mtei est , but lieie it is the title, and this, m com* 
inon acceptance, means the full and absolute title, foi 
when we spook ot a man as having title to ceitam lands, 
Ihe oidinaiy undeistinding Is that he is the owner of the 
fee md not that he is a meie lessee, and, this being a 
penal statute, no extended, no stiamed constiuchon 
should be put upon the woids nsed m older to Include 
Ids not within then plam and oidinaiy sigmflcance 
That this 18 the hue constiuction is subtained by the 
section immediately toUowliig, which leads 

“Bieiy poison who diiyes oi othciwise conveys any 
stock, 01 hoi sps, mnles, oi cattle, to range and feed on 
any lands belonging to any Indian tube, without the 
consent of such tiibo, is liable to a penalty of one 
dollat foi each animal of such stock " 

This imposes a penalty on any one who, without the 
consent ot an Indian tube diives hlB stock to range and 
feed on the lands of such tithe This implies that an 


“Adanu V Osive Tiite of Indiaas, 69 P 26 068 (C P A 10, 1982) 
alTg 60 P 2d 038 (D C N D Okla 1031) cat den 287 U S 682 
Some liter atatutee seek to eliminate donbts on thta point by exprpsaly 
resersing to Congieae the right to extend, the pniod of tribal mineral 
ownership Act of UarCh 8, 1921 41 Stal 1865 (Poit Bellmap) 

*"Act of Tune 4, 1020, 41 Btat 781 (Glow) , Act of Maicb 8, 1921, 
41 Btat 1860 (Foit Belknap) 

•"21Ped 616 (0 C H D Mo 1884), 



TRIBAL LEA6B& 


331 


Indian tube nia-y consent to the nse ol thuii lands toi 
giving pm posts, oi, at least, tint li it does toiisuit 
no iieinlti lUitlies, tiiid, it (lie tube nny so consent, it 
may espiese sncL consent m wilting, mid foi nt Icnst any 
biiel and le isoii iliU time It n is said in ccmmel lot the 
goiEiimient til it li 1 loiseloi tnt \eii cm bt siislaiiiid, 
So iinv one foi eOfl leiis nnd thus the liidi in tidie be 
nctnally disiiosscsstd ot its bind But, as wis stated 
in tbt oiM-iung ol the oiiiuioii, tlie (luestioii lii ic is not is 
to the laliditi of i lease, long oi shoil, but is to wlnUici 
tins iieiial si itutc leiches to the nieie indiuiiig oi iiegoli 
‘itiiifi ol the li ise yoi till loismis I li m thus „ivin, it 
seems to nit tint it t innot Ik so intupittert, md i,hit 
eioi inai In tlu lad is to tho laliditi ol snili a li ise, 
nnd eiiteiiiiR into no disrnssiou is to liow lii it is biiidiiiK 
on the Tiidi in nation, oi tilicthei it lould Ik set asiilt it 
the oiilion ot the nation in by the iilioii oi tin mlioinl 
goiL'inmtnt, T am ot thi oiiinion that the iits cbaiginl 
uiwn the (Icteiid lilt no not mtlun tin si ope ol ibis pi ml 
statute (Pp 017-01 8 ) 

tindei tins imilisis it yonld aiuieii that tlic tMtnUiiii by 
tiibal ■lutboiitics ol a lo isc coi 1 1 mg tubal 1 md in ij le id to the 
same conseiiuoiices is the exenUioii of a Uase bi an iiifint, a 
lunatic 01 i pci sou nndei gn,iidi<iiislu^i The li ise i nmol be 
enfoiccd, bnl the eM'ciilion ut the least is not an offtnsc, md 
iiUd lights may acciiie undei the Ictse 
Thus, It was held in Lemmon i Vnttul State,"* that the 
United States could not iccoioi icut ils iindti an ippuncd 
lease if lont li<id aheady been imd undei in myilid lease Tho 
eonit dcolatod, im Oiicmt Judge (litei Justice) Snnboiii 

• It IS conceded on all hands tint Robeit II Ash- 

liy, the United SI ites Iiidi m agent, hid anllioiili to 
collect the louts ioi these pieniisis, and il, bi liis diiec- 
tion, till' losseis uiiilei the nmbd leases paid the lent 
to a icpieseiil line of the Wiimcliago liilKS of Indiiiis, 
Who acicptod and (listtllnilcrl it, with Aslilei’s Lnowlodge 
and eousciit, among lliose Indians, the goviinmeiit iioiild 
undoubtedly bo cslopiicd fiom ig iin toUetling lont foi 
the same piemisos ot one wbo nevei h id occupied thiin, 
and to whom it noioi deliioiiKl possession undei its 
lease The AVliinehago tube of Indiins and its mcinbcis 
woie tho cestius qne tin stout of the govctnincui They 
ueie the paities entitled to Ihise leuts Ii bj the diicc- 
tion of the tiusloe tho xents ueio collected bj a lepic- 
sentatiie of the cestuis ciue tiusteut, and distiibided with 
tho consoiil of tho tiusloe imoiig the ctsluis quo tiustonl. 
It 19 difflcull lo iKMOoive how tho tiuslce laii again colloit 
tho lonts All (his loicetcd eiidouco was lompotonl, 
piegnaut, and peisnasiic ujioii tlu issue wliHliin tlio 
Ploinnoy Company and Nick Fiit7, who occupied flming 
the tcim of the Lemmon lease, held under hex oi undei 
then old lenses fiom the "Winuebago tube of IniUuis, 
and It should base been lecuiyod (P 053 ) 

A lease, ilthough mialid, may be snlHcicnt to bni a tiospass 
action against tho lessee nndei Reyisud Statutes, section 2117, 
above discussed '■ Likewise i lessee undei a void lease may 
justify his possession lo the point of enjoimng a tiespassoi*’ 
Likewise, it lins boen held by a slate comt tliat the losseo undei 
an invalid tubal lease may execute a binding ign cement, amount 
ing to a sublease, with a thud paity and may lecovci on a note 
given by such thud paily as cousideiation, in nccoidance with 
the pilnciple that a lessee may not qtiieslion the title of his 
lessoi It has also been held m at least one state cise*“ 


» 106 Fed 660 (OCAS, 1601) 

"18 Op A G 238 (1886) 

«* Oolagah Coal Oo v UoOaleTt, 08 Fed 86 (C C A 8, 1806) Whtto 
the opinion in this <nae rofois to s “mluaral Iieensa" lathex thm a 
‘‘lense," It refers to the "estate'* created by the tiansacUon, wblrb mfli 
catoB that the mslntment was a lease lather than a Ucenso 
* Ohei OMe Stt IP iMBitotik Assji v Oatt L <6 0 Oo, 188 Mo 364, 
40 0 W 107 (1807) 

^Kansas djr 1C Land it Cattle Co V Tlutmpton, B7 Kans 702 707. 
48Fao 84 (1807) 


Conceding that Thompson had at 

+'\e Indians oi the goveinmenl of the Tlnited 
7 of the — 


a right, as against 

- .* — States, to contume 

the oecupaney of the land, if he was theie with the consent 


that the bnUlei of an mi.ilid tubal lease may lecoaei upon a 
iimtiact loi (he pisLungo ol cattle upon the land so leased 
On the olliei hand Iheic lie some state cases holding that an 
Iiiilim tube t iniiot lecoioi icnlal uiidei i sold lease (although 
It IS intimatid tint a quiiiitnin moiiit lecovciy ni iv bo bud),*" 
md till! i lessi'c iiuiUi siuU ,i lease who is not m ,icln.il pos- 
sissioii ot till luid leisctl, cannot seciiie possession of iiups 
gioiMi tlioieoii”* 


Tbr loiegomi, decisions 1< .m* mam g ips m a definition of the 
i.glils ol kssois lesscos, and thud piities luitUi an imalid 
base Tilt SI ((ueslioiis, howeici, aie not iK>ciiliai to Indian l.iw. 
mil limits mil inobibli msnei (litiii as (liei ,iuse, by lefcicnco 
lo iiMlogiis in the geiiei il hi Id of linilloiil .md ten ml illations 
iSufh III iliigK s, hou < 1 ei , must lie usikI t inlioiisly, in new of the 
fund inieiilal puiiciplc that, in m.itteis illectnig tiitial allaiis, 
wlieic Coiigiiss js silent tin law of the liibt intliei tli m (lie law 
ol tho stall must piei iil**' In atcoidaiu.p iiitu this piineiple, 
it his been held that the i Heel of a lease iil tubal land must lio 
dell limned in aicoidniice with the statutes and judicial decisions 
of the tube Thus, in Oolatiah Goal Co v MiCulct),*" wbeie the 
plainlill company, opeiatmg niidoi an insti unieni which, though 
nllid a ‘‘nuiiiial license,” aimuently amounted to a “lease,” 
songlil ail injunction ag iiiisl a tiespissei, the comt dcclaied, pit 
Ihajei, J 

The bill aieiiPd “ * • that the (Jlieiokoc Nation had 
thcieloloii lawfully issued ft\o nunciiil liceuscs, puisuant 
to the liws of the Nation, to ccitaiii licensees ILeieln 
iiaiuud, which littiisis loulciied on sud licensees tho ox 
clnsiie light to iiiiiii and sell toil on the laiious tiacts 
ot Imd destiibod in sud licenses ► • • that .ill of 
the licenses nfoics iid weie assigned by, and that the as- 
signment thoioof wtie obt iiiiod fiom, the liconsoes, by the 
plimtiU fompmj, in ittoid<ii«e with the laws of tho 
Nation •• ' * Fiom nny pomt of view, we think that 

tho bill stated i c ise entitling tho plainlill to some ine<is- 
iiie of enml tble telief II showed ^ • • tlbit the 

pl.iiutiil company had m exclusivo light to mmo coul on 
the liudb m qacstioii ' * * (Pp 87-89) 

FuitheiiMoie, it has Iiopii held that the judgment of a tubal 
couit on the validity of a lease luvoliing a incinbei of the tube, 
the tiilic Itself, nnd a noiimeiiihci is i ei judicata nnd will not be 
icoxammed in a comt of the United States'" 

In tho case of Dai bet r Shunnon tho comt dcclnied 


hlucli of Uio testimony in tho recoid goes to show that 
the lease fiom the Oicck NUiuu uudci which appellants 
claim IS illog U because not made m compliauce with the 
Oieek laws upon the subject, and because the giant was 
in excess ot the nulhoiity ot tho piiiicipol chlof The 
Indgment of the Oieek comt piecludes om ooiisideintion 
of these questions Wo cannot leyiew eiiois of law oi 
piaeUee in such couits, when then judgments aie pis- 
sented lo us, imless such enois aie juiisdictioiial (P 210 ) 
Moieoyei, it has been held that .igculs of the UiuteU Stales 
aie witlioiil autlioiily to lemove as tiespasseia peisons holding 
nndei an nUegodly inyiilid lease Thus, m the case of Qmulcv v 
Stephens,"" an Indian agout sought to deleiminc a coulioversy 


of the laibnns, and In fait rcnflei ed tl™ , 
Of <<ailniz foi and fOPding Us catUo, he n 
satlon ihrrcfoi 


"•IfavM T Chetohee Strip LtvtMooI, AMooutftnn, B8 Khna 7]j, 
61 Pae 216 (1807) , and of LtuM v Oonoofer, 10 Okla 782, 08 Pac 006 
(lOOl) (holding that on indivldnal Indian attempting to lease tribal 
land tannol lecovei agreed rentala nndei the invalid lease) , LatigroiA 
V JHoaUitb, 1 Idaho 012 (1870), act’d 102 TJ B 146 (1880) (holding that 
while man attompling lo Iraoe lilbal land eanaot tocovei rentals) , 
XJim T CFouwoft, 2 Dak 71, 2 N W 268 (1878) (hoMlng that white 
man atteinptuig to lease tilbal land cannot recover In ejtotmont) 

»• Ooey V Irose, 80 Wash 10, 77 Pac 1077 (1004) 

"SEe Chiqitoi 7 

"OS Fod 86 (C C A 8, 1806) 

"BmhrOT fiOWnBon, 1 Ind T 100,40 0 W 684 (1887) 

^Ibvt 

"8Ina T 266 (1000), affd 126 Fed 148 (C C A 8, 1008) 
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as to tlie \ ilidity of <i le<ise of tubal land exw iited bj the ownei 
of iinpio^cments thcieon and, uaehiufi the lOiiclusion that the 
le i£.e w IK infdliQ, oifleied the lomot il of thp Icksop Iu a suit in 
ejectment wbicli the alltijcd Ipsklo thou biousUt in tho Uuitea 
fcStdtes, Conit foi the Noithein Distiict of tho Iiiilian Teiiitoiv, 
It -was hold that the action of tho agent Mas nithotit legal nulhoi 
ity 01 justiticatimi 'L’be cuuit decLufd 

But Mhothei the deed was void oi \ did the lights of the 
initics to It, itb (oustinctiou, the disposition ol Ihi piop 
Pines acquiicd nudoi it, md the law md the equities of 
the (ase c luuof lie pissed upon oi oiifoiePd by in Indian 
agent The emiits iloiie possiss thosi pOMLis Thcliuhin 
agent comiiliiiis in his detieu “thil, if tins lule iveii to 
pieiail, noneih/ins could take possession of the country, 
ind piaetic illi toiitiol the HiIms hi comm iiite with then 
citizens " 'Whcthei this lie issue oi not the 1 let is — and 
11 is one ul coiunuiii knowledge — that nine tenths ol the 
fninis of the Indian Tcuitoii hm hieii opened up md 
made i nlii ibl< hy (oiiliaets siibst intialli like' this, and the 
Iiidiui owneis haie heeii the diiocl benefinaiies The 
couits heie, uitliout p.issiin, upon the validity of such 
coutiaels, have mmiisiUy held that, mini tho impiove 
rnents piocidc^rt foi in the contiaft ucie piid fm, the 
Indian Ipssoi was esldpped to sit up the invalidity of the 
lease, and lecentlv, in haiuioiiv with these dctiKioiis, by 
act ol Uoiigiess (the Chutis bid — Ind T Ann ht IW, 
'i7q-57/0l) it is piovided thil the lessee shall not lie 
elected until he shall have been p ud toi his iinpiovoinenls 
Wo hold that the ludun igtnt had no juiisdieticm to liv 
this case, and, theioloie, when, at the in d into ol the 


ipptUet, he*, using his police foi that pmposo, foirihlv 
ejorled the ippellaut lioni the piemises, and imt the 
ippellce m posstbsion, aU tho paiUes to the ti ,ius iction— 
Uie ippellots IS uell is the ludnn iiohee, uho is made a 
paly to this Kiut — ucie guilty of in act of toicililo entiv, 
and thut, Ihoietoie, the couit below eiied in instructing 
Inc jniv to liiicl thou voidiet toi the iiiplIIlgs The judg 
iiicnl of the coiiit below is levtiscd, md the enuso ic> 
mauded (P 274 ) 

Wliethoi the loiogcnug decisions lepicseiit sound law nuij be 
oiien to discussion The> laise fundamentnlly a question that 
goes beyond the scope of Indian liw and uvolyes about Ibe 
piiiiciple thdl a lessee miy not question tbe title of his lessoi ™ 
Wc may, howevei, in the toUowing section on “Tubal latenses," 
iihliin soiiio liiilhci light on the situation cicalcd bv legally 
iiiianlhoii/c'd Uihitl leases 

Wlnlev'ti else these cases may show, they do inchcatc thil a 
Icvise mide hv i lube to a niembei oi 11i(' tube, being lusticiible 
only m I he couits of the tiilie, miv he v ihd nndei those Uws 
althongU null uid vtiid undei fedoinl oi state Liw Such a view 
seem, to have been iinpliutly iieeeptcd with itspcct to leases to 
tiihal membeis m a nnmboi of decisions'" and lu i lalbei 
ci.lensiyG ncliiunisti iliye pi icUco 

'">Seo 1 aittiny Loncnoid and Tenant (tOtO), H -1 iSJ 

"'VmtKl btates v Royiig. 2{ led Oys (D f' W D Aik ISSB) 
t'nitcd State* V /-oWei 23 Fed Cas No lyitl (C C B P Win 1870), 
ind sen t ISO entod attpta, fn 407 


SECTION 20 TRIBAL LICENSES 


That an Indian lube may giint peiimssiou to thud pnities 
to entei npon tubal land, and may impose such conditions as it 
deems desliable npon such peimission, is a piopoBition that has 
been itpoalodly aflnmod by the Attoiney Qenetal Poihaps the 
most peisuasiyc ot the opimons on this latue is that icndeicd 
by Acting Attoiney Geneiol PhiUipb in 18ai“* Thioe yeais 
eaihei, the vahdity of the peimit laws of the Choctaws and 
Oluckasaws had been upheld m a foimal opuuou of tho Attorney 
General, and the Intciioi Dciiaitmcnt had boon advised that its 
activities 111 temonns intiudois should follow (ho defimtiou ol 
“Intiuders" piovided by tubal law” In 1884, a leconsideiation 
of the question was asked “iii consequeiitc* ol eunest piotest 
against that opinion fiom among the people of tlie two nations 
concerned — the moie because such piotest is m accoidnnco with 
the judgments of some membors of Oongiess and othei piominent 
gentlemen fioni the States ad)niinng ’ Tlip Attoiniv Geneial 
dcdaied 

In the absenoo of a tieaty oi st.itiitc, it swans that the 
power of tbe nation thus to legulate Its own lights of 
otcupitvd/, and to say who bholl jiaiticipnte iheiciu and 
upon what conditions, cannot be doubted The clcai la- 
sult of .111 tbe cases, as ic stated in ‘)5 Dnilrd Stitcs 
Repoils, at page 626, is, “the light of the Indians to 
then occupoucy' Is .is saeied as that of the TJuited Stites 
to the fee ” 

I add, that so fai as tbe Unitcnl States icvogmze 
political oigamzations amongst Indians the light of oc- 
cupancy IS a light in the ttibe ot nation It is of conise 
competent foi the United States to disicgaid such oigan 
laalions and tioat Indiana Indnidually, but then pohcgc 
has geneioUy been othei wise In such eases presump- 
tively they lemit all queetioii of individual light to the 
definition of the nation, aa being pnxely domes/ie m cihai 
aetei The piactical impoilance heze of this pioposltion 
is that m the absence of expiess eontiadictoiy pioyisions 
by treaty, oi by statutes of the United States, the nation 
(and not a citizen) is to declaie who shall come witbm 

Choctaw and Chickasaw Permit Laws, 18 Op A 0 84 (1884) 

>■ Intrndeia on Lands of the ChoCktaws and Chickasaws, IT Op A Cl 
184 (1881) 


I the iKjuiidaiits of its otcupancy, and undui what logula 
tions and conditions (P -tS ) 

Pindmg no statute oi tieatv piovisiou eompcUing vaiiance tiom 
this inlo, the Attoiney Gouoial upheld tho yalicUty of the tubal 
laws In question In answei to a second question put by the 
Inteiloi Depaitment “whelhei, supposing these laws to be valid, 
the United States, thiough tho piopei Dopaitmenl, have power 
to ipvise them so ns to sccuie leasonablciness in the amount of 
the fees which they leqmic fiom poisons who apply foi pamits," 
UiP Attoiney General held 

In conclusion I have to say, tint my attention has not 
been called to any statute by which Oongiess has delegated 
to n Uepaitment or ofilcei of Uic United States its powei 
to contiol such taxation I thc'ieloio conclude that no 
Depnilmcut oi offlcei has such power (P 30 ) 

While a tube m ly thus issue and conditiou a pcimit coveilng 
entiy upon tribal land, it cannot (any moie Uiau could a state) 
giant an evedumve peimit which would intcifoie with mtei slate 
conuneico and thus tiespass npon a field constitutionally ic- 
seived to Oongiess Thus m the case of Mutkooco National 
Tcleqtaph Oonipatiy v tho couit held that a piupoited 

exclusive tubal hcpiise to a telephone company could not bu 
Oongiess fiom Issuing a similai heense to nnothoi company 
The validity of the tubal license was not questioned, but the 
claim to exclusiveness "was invalid fiom the time the giant 
was made, being an attempt on the pait of the natlcm to exei- 
cit>e a power vitally affecting mleistate commeiee, which did 
not belong to it " (P 885, pot Thayei, J ) 

Under the toiegomg analysis the powei of a tube “to declaie 
who shall come within the boundaiies of its ocoupaacy and undei 
what legnlatioLs and conditiona” exists in the absence of tieaty 
or statute as an inherent power of tho hlbe We have already 
noted that such power is not limited by statutes rostiictmg the 
powm to 16809"“ (The power to issue permits, while neithei 

■“118 Fed 882 (C C A 8, 1902), ravg 4 Ind T 18 (1901) 

“ Bee leo 19, tupra 
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cieatcd noi liiiiilcd b-v statute, has been oc casionallv ipiuam/ed 
nnd coubxmcd bj elntutc ™ 

Tboie die ndministiative decibions upholding the Mliclity ol 
(iibdl pciiiiit'; ipinoxod by a supoiinlendent, instead of bt Hie 
Siciotiiv ol the Intciioi, who is icqmicd to nppiove liibil 
liases, lud UTilioldms the a ilidily of a liibnl piimit issued to 
a state constiMlion dopaitment foi the establishmiut of i 
laneoi station “ Tubal ohaiteis of lucoiiioi at ion issued bj the 
SiLict.aiy of tlie Tnteiioi puisuant to section 17 of the Act of 
Jum 18, 1984,"" somctiiULS distinguish between k>nses and pii 
nuts, lequiiiug dopaitmrnfal appimal ol leasts but not iLtiniiiiig 
suth appioa.il of iiciinils ™ 

Foi pill poses of .idministoiuig the p lynient of soil rousiia’i- 
tion benelils, the Dcpaituieiit of Agiieultnie Ins iiilml tint m 
the lase of giazmg leases the Irssoe may leteia'e cimseia ition 
Ixntfll iiaviiients bnt tint in the t ise ol iiniuit neilhei the 
tube noi the peimittee m.iy icteiae such be'n(flls'“ 

The distinction butaaecn <a lease ind a peinnt oi license it- 
ceiaed .idnuiiistiativo considciatiou m connection aailh the \ alid 
ity of assignments made liy a Pueblo to momlicis of the Pueblo 
The basic legal issues laiscd thcieby must apply equally to 
tiansactions between the tube and thud pailies “ 

This distinction has been toiisidticd by the couits in a 
gieat a iiicty of cases, avhich sih'Ii to distingnish in 
inteiest in bind fiom a meie license A leceiit detision 
In the Ciicuit Couit of Aiipeals loi the Kighth Oiiniit 
bolds 

“A meio poimission to use land, dominion oaei il 
loniaining ui the owiiei and no intciesl oi eiclnsive 
possession of it heme snen, is but .a luonsc (Oiliiit. 
.iiillioiities)" Tips y United Hlate^, 70 P (2d) 525, 
520 ) 

Tbe essenti.il cliaiaotoiistn of a liceiiso to use uni piop 
city, as distinguished liom in luleiesi m led piopeitv 
IS that in the toimei ease the licensee h is no vested light 
as agunst the lioenaoi oi thud pailies He his only a 
pin liege, whuh the liccnsoi may tcimiinlo 
As Justice Holmes iiointod out, lu Mat lone v Tl (m7i 
iiitftOH Joclei/ Ohth, 227 U S 084, “A conliatt binds Oie 
lieihon of the maker but dots not cie.ile nii inteicsl in 
the piopeity that it miy toncein, unless it .ilso opeiates 
as a conyevanee ■' •* ' But il it did not ucate sutli 

an lutoiest, that is to say, a light in iim a. did ag.iinvr 
the landoTviiei and thud iieisons, the holdei had no right 
to eufotee specific iieifoimante by self help His onl> 


“See, foi iDFtance Act of Tanuaiy B, 1027, 44 Stat 0S2, hik* 
guarding is an exclusive right of the Stnoca ludlans on Ihctt lesoivn 
Hons in Neiv loik the right “(o iBsue pe nuts and liiPiisis fin tin 
tailing of game and fish " 

Memo Sol I D , December 11 10d7 
'« Memo 6ol I D , Decemhei 22, 1988 
•» 48 Stat 0S4 086 

“oMimo Sol I D, November 11, 19S7 Charter ot Lac dn Siam 
boan Tilhc eec Kb) and B(b3), and of Memo Sol I D May 2B, 
lOdT (piefertnta to tribal mambera In lesnnncc of grazing poimite) 


“Tilt permit (Form 6-612) piescilhed by the Sfcictsiy of the 
Intcnoi by which gracing piivUegea upon trllial lands may 
bt glinted (xpiesaly etntea that “this Inatinmint la not s lease 
ma la not 1o be taken or conetincd os gi anting any leasehold 
intciest in oi to the land destiibed bcieln bnt that It la a 
meie peimit tciminable and levocable in tht discretion of the 
appiovlng officoi " Tbe peimlttae tbeiofoie in out opinion, has 
no such Icgd estate or mteiest In (he land ao oa to give 
control fbcieof Fnithcrmore, the opeiator having onla a 

sonal priinlcgo to ’ ^ *' 

taeh tenant, ehai 


glaze liveetock oi 


ehaie tenant 




1 who acts i: 


capacity , he Is not within the definition of “ranch opeialoi “ 
Whethoi the fee Is or la not hold by the Dnited States Gov 
ommeni In tmst for the Indians, tbe land attcr i1 has taen 
leased Is outside the control of tbe Government m the Depait 
ment of the Interloi except to pi event waste oi other imuiy 
to the froohold Including the rndrt lo Hmil the nunibeis of lUc 
stock grazed on ench lands hv the lessee to the grazing 


e conveying on estate o: 




1 which he o 


“Op Sol I D,M 20566 Auguste,! 


light was to sue upon the coiitiact foi the hii dch " (At 
p igp 640 ) 

Bid 111 Its simplest Icinis, the iiilc is ihit a 1 iiidoavnei 
does noi tiaiistei .an miciist ui his land by allowing 
uiotbii (o MM the I mil Thus, foi nistiiiie, a memboi 
111 Hie 1 indouiu'i’s l.iinily iiiisiiinili <is ho is ‘a b.iie 
luiiiseL ot Hr oaami, vho his no leg.il intoiest m llii 
l.iiid,” tiiiiiot (Iciia't lioni his hgil piiMlige lo hm tin 
1 md .a light ig.aiiist the lindiiwnii ni .ife.iuist thud 
p II tics Ulliull a Toil II 11 / itiisoii, SI Kl 701 (N H 
Vni) tdi'i ilso Jui/sloiii Iniiiihii Co v AoUnini, 60 
N W 1(.5 (Wis 1606) (Pp 17-1S ) 

While it IS tasa to immiil iie a Ihoiiictii il ilisiinctioii bclwcin 
i leiso iiid i licLiisi*, tliLie is .iclii.illy i 1 iigc “tavitiglit /one" in 
wliicb iiasoii iblc dilleiauc s ot inlci pii I itioii miu ii ist Within 
tins /one llio couils liiac iiiolisst'd to look into (lie intuition ol 
ilie iiiiiliis to detoiiiniio whothu the (i ins n (iini w.is inleiutcd 
lo tiealt a iiglit .ig.iiiisi the 1 iniloaa iici iiid iig.iinsL thud 
p.iitiis, HI uhwli case it iinisL bo LonsnUicd i lease, oi was 
intendLd nuitly lo conici a iiiivilcgo, in wbich case i inoie 
litcnse lohiliousiup is esi ibUshed 

Eaen the laiigii ige ol le.isiiig u ill not ‘snttue to cie do a 
U'.isi iclilionsbip It Ihe ti ins ntion le i\cs complete ptiovci 
ovei Iho liiid 111 Ihc Ii luds ol the luidoaMioi Thus, m 
thctiseotJO/jaa Unitril istiii(s,WF (2(1) 52"), the coin t 
loiiiid lli.it ail instiumeut uluch used (lu> leim "J.uid- 
loid,” “ton lid” “leiso,” cl( , w.is noacittieliss a nioio 
luonsi' bcc.nise the so cillod lossoi , the W.u DcpiiL- 
UKid, lud no iMiavui to h.tsc llio piopeity oi lo giant 
moil 111 111 a U'aoc.ihlo iK'imil lo use the pioptily 
(P 19) ■■ 

Wlicie th(' pulMS iidiiid (o iieitc i b.uc liuiiso lo use iml 
ui|oa tubal piopulv. Hick is no slainti* uiuhi wliuli Hit hu'iisee 
iiiaj bo biiaul iiom Hit usi* ol suth pioiHily noi i in aibinii 
islialivu .lulUoiilics pioMiil Ihc tube roiutniiod lioin iKUtt ihly 
lolei.itiiig suth use Wlulhei, lioavovei, siuli iictiiiilice wuiild 
be culiHcd lo any iiiotctlioii .igainst the liihc in tlio event of a 
bip.ach ot Hie (oudilioiis oi Hie i>eum( by the tube is .i quostiou 
on wIiKli, nnloituniltly, no decisions aie .ly.ul ililo 
The loims md toiidilioiis ol tiihal peimits hive genoi.ally 
iKcn .iguRtl iipou by the p.iilus mimedi.itely tonceined and 
the 1)1 u iK.al absciKC of litigation in this lldtl Itsivos us without 
,m inthoiU dive bisis foi .luswcimg niiuv questions which 
uiighi bo pul It lias been adiuiiiisli itively rletcimliied that a 
lube in ly giant to .in Indian sui vite nlhci.il .i powei of atloiney 
to (xrtiile gid/ing peimits toaeiing tubal land, but that the 
Iiitpuoi Depaitmeul has no light to looice Hie giant of such 
powei s ol lUoiiuy"' 

The terms and eondllmns of tubal peizmts aie preseiibed in 
vnuons of the const itutionb and ch.utois issued piiisuaiil to 
sections 10 aid 17 of the Act of Juue 18, 1B41"* It has been 
<idmimsti<itiycly doteimmed that .i giant ol a iione\( Iuslvp 
light ol-w.iy acioss tubal laud ig not such a (iimstei ol icstiicled 
Indian land .is is absolutely piohihiled by sectiou 4 of the act 
cited, but that hucli a giaut is .i convey, inio of in inlet in 
land and theiefoie, even though the Beuetiuy of the Iiiteiioi 
IS authouzed by statute to giant iights-ofway icioss tubal 
land foi specified puiposes, such a grant by the ,Sceietoiy is in- 
valid, in the c.ase of a tube oiginiaed nudei section 16 of the 
net, unless the lube consents theieto ““ 
risjBxd 

“'The nearest case in point seems to he Shot tool, v Kt rigor, 6 Infl T 
400 (1006) hot this situation was govainpd by sec i ot the Cuitls Act 
of Tuna 28, 1808, 80 atat 496, applicable only to tbe Five Tilbea, which 
giantcd poimittces the piiallege of rematnmg on tilbil land lent free 
long enough to cover the value ot their impievemints 
nr Memo Sol I I) , Novembei U, 1086 
««48 Bint 984, 080-067. 26 0 B C 476. 477 
MMemo Bol I D , September 2, 1026, 
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TBIBAL PHOPEKTr 


SECTION 21 STATUS OP SURPLUS AND CEDED LANDS 


In liic iJiece('liim tliicc sectious dtalinR -with llu* execntum of 
.inrt iKonses liwliiu liilul 1 iiid'i, 

we ln>e been inimiUilT cmimned tmIU the i ot sum m 

stinmcnt‘> <inil wilh the ixiwei of the tiibi] owiiei In dispose of 
piiAtitc lUoyLiti '\^'llcn wp inin to the subjirt of Inrtiui liud 
tessiotis to (he United Stites, the qutstion cit ’laliditv is no 
iDiigci a tionlileioine one, toi, ns we hue noted, niiist ot the 
lusloiical jieciilantii s of Indmn land law wne di signed to en 
coinage tti cisisioii of (iib,il IntifU to (lie Diuled States, iiid the 
couits have lieon leluttaiit to put obstacles in the w iv of tliw 
piocfss"* Shell whcic piioi tiealics giiai lateed th it no land 
Lessiniis would eici be m uh oi (hat sui U cessions wimlft be nnde 
oiilj with the consent of llii ec foni lbs of (holnduins toncuined, 
the Siipieiue < 'em t has held tli it a snliseiineiil statute piondiiig 
toi the cession of Iiithan IfinO hy n miijoutv is entiiely conebtu 
Inonal ™ 'I'lie piohkm in this field is, tUeiefoie, piiTninly one 
of the loustiuction of tiontus, .igiccnients, and statutes, i itliei | 
than thou vnlidity 

In dealing nith the status of wflod lands the basic cpitstioii 
that constantly lecuis is wliellici a cession of Linds hv m Iiidim 
tube has finally and completely ended the mteiest of the tube | 
theioin, oi uhethei the tube lotnius some eamtshle inteiost in 
the land conveyed Puoi to 1880, most of the tieolies, igiee 
ments, <ind slntuloi, bv tvlmh Indian lubes ceded land to the 
Dinted Stites pxovided toi <m ovitiight and flnil comenntc, in 
letuin foi which the Indians lereivid lash puments, 'umtiilles, 
biihslitutc lands, oi othoi things of s<dne'*‘ 

Foi about foul decades (vttei the adoption of the Qencial 
Allotment Act an alteiuntne imttein pievails "Sinplus” los 
eivation lands, not needed foi allotment, aio tunned oiei to the 
Goveuimeut fot the pnipose of sale (Tlic Indians aie ci edited 
w ith the pi uceeds only as the land is sold, and (he Dinted States 
IS not itself bound to piuchase any iwit ot the linds so opened 
for dlspotil Undisposed of Linds ot this class leumiu tubal 
propel ty until disposed of as piouded by law'"* 

la betneen these two lerognized pitleins oi "eession ind 
removal” and "ipUnonishraent in tinst,” lanous livbiid toims 
appeal ” 

The “cession and lemoval” foimuU is found m the Tiealy of 
Maicoi 10, 1854,’* With the Omaha maims constiued In United 
Stutet ^ Omaha I'lihe of Inanina ” In thie tieaty the language 
of piesent conveyance is used and the Indinm, unaeilalce to 
lemoie fiom the land ceded within 1 yeai fiom the ratification 
of the tieaty The fact that pavment was to be made over a 


°’'Q.h<?so ddiniB finve been niBUUnuiBa nud aWabU-iliea ae tar west 
IK the liver irissji|,,jppl bj tlu sword Tho title to a vist por 
fimi of tlie 1 iiids wt now bold onidn ites in thorn It is not for 
the comts of this country to question the laUdil^ of this title 




3 With if 


‘••Lone Wolf V mtctienclo, JS7 U 8 IMS (1908) , Ohwolec Nutuin v 
BiichLooh, 187 O 0 294 (1002) 

'■“SVhethor oi not the QoTOinincnl became tinstce for the Indiniis 
01 eci]uiied sn oniestiictod title bv the cession of tbou lands dopends 
in onoh cisa upon tho terma of the sijreraient or ticsty by which the 
ceseton was made Umne^ota v HUoluor'k 18B TJ S 878, 304, 808 
(lOCiai XJn If ee Slater y ittllf Lot, Dana of Chwvatoa InMatit 220 U S 
408 609 (1818) Ash Bheep Oo y Undid Sialfs, 282 U g 169, 104 
(1920) arKaBOB-ed 591 (C 0 S 9 1018) and 294 Fed 09 (C A A 

0 1818) Of VniUd States y Ohoataxe Kation, 170 U S 484 (1800) , 
Op 8ol I D, M 20798, Jmio 19, 1998 (Dte) (BO I D 830) Op Sol 

1 B, iIJSlOS, January 8, 1038 (Tunia) 

■■'Si a foi example BeauJuu v Ooifiild, 32 App P C 808 (1009) 
See nho in 84 of this chapter 

•"Ash Sheep Oo V Unxtoa StateSj 2B9 0 S 109 (1920), affa 260 
Fed 501 (C C A 9, 1918), md 264 Fed 59 (O C 4 0, 1018) 

••fePe ‘tfCB B~fl, aMpta 
»*10&tat 1048 

i58 U 3 278 (1820) | 


long pi nod of M us in the opinion of the Supienie Comt, dnl 
mil dll u the ptssige of tilli lo the. United Slates ' “ 

A ilcai case of the ‘leluiiinisbiiiont in tinst” .igicument ap 
l«nisni tin Act ot Vjnil J7 100J, ’ i ilitvuig in agiecment with 
(ho Ciou liiiliius Ihis iinii'euitiil pimiduT thit the Indians 
fpcleil gi inled, and leliiuinisbcd” to tin Dinted Stales all of 
Ihm ‘I mill title, mil uilciesL" iii Ihi lauds clesciibcd Tho 
Dulled Stales igiewl lo sell tho laud on piosciibtd teuns ana 
to Ml tho pioceeds to the Jiirljaiis, inilang somnnuiml lepmtg 
IS lo the stilus and disposiliim ol the sums loaU/ert Thu 
iijiccmciil siiotihtalh dtcLiiecl ‘thi inloiUiou of this Act that 
the Uiiiled Stales shall ail ab tuistee foi s,ud Indinm, to dis 
nose of said 1 mils iiid to evpend <iiia pay otei tho piocieds lo 
tcueri tioiii the s,ilc theiiof oiilv is lOccued, as hetoin pio 
1 idi d " ' * (’iiiisliuiiig thi so piovisions m tho caso of Asli tiheep 
f'o i UmhU States, ’ the Siipicine Couit declaied 

l( IS oliMons lliil the 1 pi It ion thus estabbshod bv the 
act iH'twi'ui the GoM'iiiiiiPut ,ina the tiiho of Indians was 
ossintiiHv Hill of liiistee and beiitliciiiv and that the 
iKieinunt toul untd inaiu te.itiucs .ippiopuato to a tiust 
igi epiiK'iil to sell lands inrt dpvott the piiaewls to the 
inluiests ot (hi iisfai 2)10 film/ Iftnixisoia s SihheoeK, 
185 U S 173, .3' >4, 39S 


T'lklug all ot the DioMsions of the laieomeut tngethei 
tic ( nmol doubt tbit nliile tlio luduins bv llio agieemont 
icUsisea thou pie essniv nnht to (ho Ooieinnionl, the 
owboi ot (be fee. so lint, as lUou (iiislto, it oonld in, ike 
piiKil tide to imit Ill'll IS, not eitlK'liss, until sales should 
be iinat am lieuefils whith might lie deuvnl iioin the 
use ot Hu linds would lioloiig to tlu iKmehci.nies and not 
10 the tuistee, and lb it tUiv did nol hiiomo ‘TublicLuirtS” 
in (lie sense ol bung snbioct lo sih, oi olhoi disposition, 
niiclii tbc geiiei il luul laws Unmi Panin H R Co v 
ITatns 319 ir n 'Hh “RS They wtio suliiect lo sale by 
(he OoitinmtiK, (o lie sine, bill in the ni iniioi and foi the 
ptiilKUos pioMcbd till in I he siietial agipeniuit with the 
Inch in . nliKli w is eiiilxxbeil in thi Ait ot Apul 27, 1004, 
’) 8il.it 352, mil i., (o iiu jiouit llic lasc is lUlod hy Hie 
I/ihlitcjik iiid rinmnu Cnsps tupni Thus, we con- 
(hide Hut Hie lauds dcsuibal in the bill weie Tndiui 
lauds when (he toiniian\ pastiued ils 'Inpp upon them, 
111 Molpimi ol 1)2117 of ltous(»cl Statutes, .uid tlu deciec 
in No 212 must lie afiiimed (Uii 161,100 i 


Binillu fiiciirastuioos neie piesent in Uie Art of lime 14, 
JSSfi,'’* nutlioii/iiig an agieenient loi the cession and sale of 
I’lnppcwa linda In eonatiumg Ibig agieemont the Supieme 
L'omt Buggefcted *" 


' * * that the United States has no substantial uitei 

ost in Iho lands , that it holds the Ior.iI title nnilu a con 
f^het With file Indians and m (lust foi Ihen bonofit (p 


“Accoid op Sol I U.M 38198 Jamiaiv 8 1010 In iWa ra«, the 
effect ot Art 1 of an agiioniimt wJlh tlie Tunin Indinnt, mtifird bv the 
Ut i)f AueuTt IB. 1804. 28 Slat 2SB, 392, wila In ismu Tho Solicitor ol 
the Inlerioi Dep-utment mleil that althoucb nounrlatbla hmas had beep 
j contlnnously adminJBteiod as a part of the Indian lescnation ind leaned 
foi KioaltHt and mining Pmpow a foi th» benefit of the Yiimu Indiana, thla 
admlntatrative iBoognition of ludltn ownoiahip could noi prevail m tb» 
j face of clear language m the ngiaement Inaicatint “in clen and precise 
I teiniB a Piesent i ellnqutthnipnt oi cOBsion of all of the Intoioat of the 
Indiani in the rewivation lands " The nniepoited caiK.s of Unites 
Stales V Sid JoftruOn and Jfts SIS Johnson, and Vnited States y H 0 
TFoilei and Itta U O WaJLcr, ilidded August 2 1039, in tho DlBtnca 
CoBit of the TTmled Staios foi tho Bonthom Diatilct of Culiioinm, aie 
cited in snppoit ol thit ruling 
••^SaSiat 969 
•••SS &tat 8B2, 361 

••262 U B 198 (1020), oTfc 2B0 F«I 601 (C C A 9, 1018), and SB4 
Fed 60 (0 C A 0, lOtS) 

•“26 6tat 012 

■“Ifwmceoto v jjswftcoolfc, 106 V S 873 (1008) 
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Tins wis nnt <i case, thp I'omt i«iiulcd out, whcic ‘ the intupst 
of the lube in tho land fiom icliuh it has been icmo-ced cei'-cs 
and tlu full obbatation oi tho Qoiuiimont U> the Indians is situ, 
fled when the iiccumaiv oi k d cstile tonsidci itiou foi the 
cession IS secuied to them ’ (P 401 ) Diidei thu liicumtitnncLS 
the Tndinns h.id a light to o\.iieet that tho cntiie tiact would he 
used iis declined in tho act oi agieement ' 

V lllons. othci 0 ihOS jfiie elfect to the eixuitable inteiest thus 
found to eM6t lu tlie ludi.ui ti ibeuith lespccf to the land ceded 
Sovcial difficult boirlei Imc etiscs ueie picseiitcd when Oon- 
giess,, by spotiou 8 of the Act ol June 18, 1084,“* anthoiiBcd the 
8(«.iGtniv ot the luteiioi ‘‘to jostoie to liibal owneislup the 
icinaiuiiig buiiilus lands ot uny Indian u scisatioii heietofoie 
oiieiicxl, 01 authoii^'ed to bc' opened, to sale, oi any olhei foim 
of disiHis il bv Piesidenti il pioel.un it ion, oi lij any of the public 
land lauf. of the ITiiited Sfatos" The ctucstiou aiOBC whithci 
this language was biond cinmgh to covei lind ce>dcd by the 
Coloiado TJtc Indians undei the Act of June IB, IbflO" The 
SoliGitoi ot the Iiitiiim Dejiai tment, bolding thit such lunde 
come within the peitnisslvo scope of the statute,"* decl tied 

Tlie IhSO cession igiciiuent with thp (loloiado tJtc 
Indians is one of the oatly evamples ol conditional suiplus 
) md cPhslons, in fact tlie piotisioiis ot tho 1860 act set 
toith II plan ni .lUolnieut and disposal oi suiidiis Itnds 
\yhich bt>(aiue sUieo typed in latci allotnienl acts A 
coiuuiissioii ivas appoinf ed to make a census ol the Indians, 
to SPlcrl lauds to be allolted, to fauiioy suffluent ol those 
lauds ten alloluieiit, and to cause allotments to ho inade 
The piciyisious ol sc cl ion J ol this act, quoted nho\e, ntt 
sigiiillcaut. 111 that lluu puuide toi the disiios,il only of 
Ihoee lands wUliiii the i c^civ alion “not so lUollcd " The 
legislntiie histon of this 1860 act makes clcai lhal the 
chief inn pose ot the act was the imiuodiatc illot input 
within the Coloiado Uto KesC'iyafiou of Uu> indnidnal 
IndlADS ot VcUious TTIe Iwiids iiid the otieniug to dispcisil 
of the I emninlug siuphis lauds The opening up ol tlu 
suuilua lands wa^ dcsci dic'd as essential in yiew ol thp 
thousands of settlois iiid iiiospocfois on Uu> lioideis ot 
thp iPHeiyallon who could not successfully he kept lioiu 
enleiiug the icseiyatlou by nulitai} oi othei ine<UN Tlio 
plan of idlotiuoiit of (he Indiaus was f noied and bilteilt 
opposed as the oiilumig w’edgc in the* allotnienl of tlu 
tubes gc'iioially tliioughont the Utiiled State's In tad, 
a geneial idlotmout act was pending in that s«ssioii ol 
Oongiess (See Ilmtso dobalos on the 1880 tgipemout, 
CongiPbsional Recoul, dOth Congiess,, 2d si'ssion, June 7, 
1880, p-iges hJ51-4268 ) 

Fioin tlie foiegoing it clefiiiilely appeals that the lacl 
that this cession occuiied vyeial yeais befoie olhei al 
lotminl oessions does not mean that this cession falls 
within the eailiei type of ontiighl cession and lemoyal 
This cession was lathei a foieiunnei and a model of Intel 
allotment acts and cliffeis m no mipoitant lospeet Xiom 
thesp acts The fact that two of the tbiec main ptoups 
of Indians wcie subsequently not allotted within tho 
boideis of the Coloiado The Rcsciyatlou does not nltei 
my conclusion The 1880 ic t did not pioi ide foi establish 
ing new ipsom.itioiis hnt foi supplying the ludianb with 


■" Jbidj ps> 401, 402 

•’’Umtiii States V SiiiuUr 110 D B 688 (1884) <hoiaing ceaeil linds 
lemaln piopcity of Tndiins, m iqnlly until sold mrt aie therefore not' 
“public lands" withlu the official duties of an agent designated to Belt 
“Dnblic lands”) , criiifed States v Hlatkftntttei 3 IDO D b 180 (1804) 
UtttteiBtutetv Cneh mian 29’i V H 108 (19»), leVg 77 C Cle 1B0 
(1888) , leheniing den 2‘)'5 D S 760 (1880) , cf Unttei States v Vm 
Lao Sand of CfhspvetOas, 229 U B 498 (1018) (ceitun lands ceded foi 
piespnt considmatlon, otheis for fntnip dispoeition under tiust) 

IP* 48 Stat 984 On the suipe ot set S of this act nee Memo SnI I D , 
August 27, 1088 (fiouthein Dte, mfupntiug Act of Tune 15, 1880, 2) 
Stat 190 , Act of Fobrniiy 10 1890, 28 8t it 677) , and see 64 I D 600 
(1084) 

wai Slat 180 

“•Op Sol I D , M 29768 Tnno 15 1998 (B6 I D .80) The leetorn 
tlon made puianant to 1 Iub opinion waa snperaeded by the Act of Jane 28, 
1088, 62 Stat 1209 


allidniPiit , iiid while alhitmtiits ocimu'd outside the 
K'lii.iliiiii, the jiicliiiis well' lo lip th.uftc'il a puip of 
‘flJI 111 iciL to be iiiul iifiiii tile puKiids of the laud 
^ild lioiu till ('oliii Ido I ti Rcsci latiiiii The allotmeiiis 
Olt till llSIlS lllOll UC'U (111 11 toil ill tlu llltllll' III liiu 
ilUitmiiils mil III till I isi Ilf tlie TTiiiinujMligip Tltc'-i, 
■well iiiiili. iiiiK hoi lusi ot the tut Ih it msnlhi ic'iit igil 
cnlliiial Iniils weio loiiiiil widiiii (lip t oluiiiilo Ulc Ilisci- 
11(11111 (Si'i Riimit ot the Ciiiumissioud of Indian 
AH.ms, ibhl, al 1*1, <i21, et see/) 

The f.ii I that tho Ait ot 1880 lud thi sulisi'qiicut Act of 1882 
pniiiclcd (hit till iuiils lerlcd "shall lie licld -md lUi'inid to he 
pnhlu I mils of the Unilt'd States" w is hold not to altict the 
conilusioii (hit till luids m ipicstiou who Imils 111 which the 
Iiidi.ui liihi let mud in ml oust 

Snijilns 1 iiids cpilt'd In Ik clisixisi'd ol foi thp ludiaiis .up 
111 lilt qiuillhi'd plihlii lauds and -ilso ipiilihid Indian 
liiids Tint -no pulilii liiifls 111 Hut (he UiiUc'd Stales 
has (hi it'g-il (dip uid has spcined fioin the Iiiili ins i 
i(lo.isc> Ilf (hoii light at ciicuxiaiui .iiid li.is aiiaiiged in 
disiiosp of them, hut they 111 1 ' not piililii l.iiids 111 I lie full 
qpusp ot the ti'ini as they aiP to he rtisposptl of ouly ni 
liiJiili'd wiys and upon cpitain (Oiulitums MiHiit wta v 
Mitthoocl, supta It should be noted tint both (he 3880 
iiid tho 18S2 Ids toiKcxiiing the Tjte laud qu.Uiflod llio 
uleirufp to tlu* I-iiid is pnhlu hind md hubiect to dls 
po' il luidii the imblic land hiws by st.ited conditions and 
I iistiictjons (I’p ) 

WliPii tilled l-inrls lie held by the Uiiitecl Stales lo ho dis 
piiscyl 111 till (be luiipht ol an Iiuliiu lube, .ill pioceeils Uom 
till' Imd Ix'loiu,, 111 (Hiuily, to llii Indian tJilu No pait of 
siifli pioKi'ds iKcmeto Ihc stale 111 which llio hinds ncloonled, 
illlicmgli such shite is tidillid (0 piocecyls fioni tho sale of oidi- 
iiity ‘‘iiiihlu lands’*" 11 hue* such I iiids aie suhjcctc>d by 
slaliite til a How igo c ispuiml, Ootigtess has pNiyidcd foi pay- 
mint ot il linages to ilip tulx 

IVhiu' suixilns liiiids iie disposed ot as a icsnlt ot fiaud, the 
ScHiclaiy of tlu Intinlm, uiidii pxopci stnlutoiy aulhinla.illoii, 
liny sue on liihalf of (he lube to iccoYei Ihc hinds Iiisl 01 tlie 
vnlvio IliPiPol*" 

Till iqml.dih light III the v.ihit' of lauds pi louc'oiisly dispObed 
Ilf IS yi'Sled 111 the Indian tiibi *“ 

IVlu'ic unsold (t'dc'd lands up held to he, in rcjuity, the pii>]r 
I'tly ot the tube, it has lieon iclminisliilivcly delpunmed thul 
siiih huids dio widim the v iqic ot the icasliiB piovisions of 
ippioved tiiliii const It III ions “ 

The wpiilv m Idled hinds is ypstod In the tube entitled to the 
pioiei'ds niiiefumi, lathoi than tho tube 01 band malting tho 
iiiigtn.il cessiim, -mil ceded lands lestoied to tubal owmership 
pill suant to section 3 ot the Act ol Juno 18, 1084 “ become the 
pi Opel h of the tube entitled to the pioceeds theiefiom*" 

Tlie maniirr in winch tedinl lands aie to be disposed pf is for 
Coiigipss to delciniuip, so long as the piomised benefits neeme to 


Op 80 I 1 D, M2(.076, August B, 1080 (88 I D 184) (Flatbead) , 
Potn FidlPiickseii 48 Ii D 440 (l'B2) Of Mumesola National For- 
tsf SI Op A a 95 (1917) (cefloa londB dasslflcfl as NaUonal Poroet 
uudsF jupi'aiii lion ot Spciotnty of Agilcultmi.) , OMppesoa InSvms of 
Vmiiesota y Ximtid States, 800 U 6 470 (1080) 

•"fsilis 01 Inilisn IaiicIs in Eansas, 10 Cp A G 117 (1888) 
x" \tt uf ApiU 14 1018, 62 Btat 215 

•"Usttrd BtaUt y RiaBood XsTl <C Sleoator Oa , 171 Pod 601 
(C C n D Okla , 1900) 

•9UaHc<t States y Oioeh Watson 29B U S 108 (1985), roTg 77 C 
s 159 (19SI) , lotioaung den 203 U S 780 (1085) 

•1 Memo Actjng Sol I D, May 26, 1937 
"•»49 Op Sill 084 20 tr S C 408 

“•Op hoi 1 D, 6129616, Ppbiuaiy 19, 1088, Memo 80 I Off I O. 
Januoiy 22, lOJC To ihe effect that pioceeds of ceded lands are due 
to tho tiibe miking tht list eiasion, In the abaente of clear contrary 
pioTisions In Uie goTHinlng irtitute, tienty, or agreeinont. see Uatfed 
Stotof V Ofioolmo Walion, 176 D S 494 (1900> 



336 


TRIBAL PROPBHTy 


thp tiilje'*' AVhclhci ciclccl lands aic snbiect to piccmphon liws 
npplic lUle lo tbc public domain Renn illj oi exempt ±iom 
such laws"^" depends iipon the trims ol the cebMoii ns well as the 
i]ipli(dl>k imblic laud liws 

AVluie Indians “(eilc and roinci” reitam 1 mds to the United 
lU lies “ill coiniiliaiue with the desiie ol the United Stiites to 
lot ite otlui Indian ami fieedincu llieioon”'“ it has been held 
th it swh lands liei nine the piopeily ot the United States but aie 
lint siiloci I to ]ii{i Dipt ion lights is i pfiit of the public domain 
iiid lie ‘ Iiidi ill cimiiliv within the meaning of tiimin il tiespaas 

AVhiu tlip Iiidiiiis iiiaking the lessioii no gneii a ccitiin 
lioiiod williiii wliiih tlin mu sehet i poition of the ceded 
1 iiid foi till 11 own itsi It Ills bc( II s lid th it “until this pinilege 
u IS e\li iiisied the 1 iiid, in uiiv piopoi sense. In longed to them,” 
and K( 111 iliiigU It has been held thit diiiiin* such peiiod the 
lindsaie not siibiut to ‘picemption ’ is public ilomniii lands "" 
It his Ineii adimiiistiatnoU detemiiied that ceded lands in 
\i 111! Il ill Iiicli in tiilio ictains m crjiiilv may be teiuiioiaiily with 
diawn tium culn as “public lauds’ nndei tbe Act of June 25, 
1010 ' ' 

Cession iigiecmciits iii acts ot Congiess aie geiieially constined 
fls (ontiacts, “ STid wbeio piovision is made foi subsequent tubal 
consent, the igieemenl becomes cfCecliic as of the time when 
such consent is tneu, ilthongh foimal proclamation of with 
consent m ly bo ilcli>ocl 

"Slitutcs goieiainB appialscment of redid Imds fm puiposrs of 
sale aic ciiiutiiud m Rcappiiisil ol Land within Indian nisruntion, 
10 Op V (. m (isn), stone llonham 4fl L D m (1018) Op 
Sol I D M 2S0,iS Mai 21 19SS Baample of statute ettendins 
pntihe land laws lo ceded Indian lands is Act of Uiuch 10, 1006 
tl htat 70 

°>»Sliouil\ UiiiomiFt a <t R Co 28 Fed Cas No 10147 (C r 
Km 1S77), liBUKHitftv 1 ill 10 IIII XitHi Ft a d G R Co, 1 Fed 
( ns No no fP P Kan 387')) 

fiPitlid Inilnu binds wcie held to 1x5 cxcjnpt tiom the pieemptlon 
act of Siptemlioi 4 1S11 1 fat it 113 8paiAinij \ Chaudin, 100 U 8 
004 (lOijQ) Onch linds wrie llkinlBc held to be exempt fiom the pre 
tmihion pioiisiona of the Act of Vpill 12 1811, 0 81 it 121 Bot Bptlnot 
Coses ‘12 IT b 009 (1875) 

''I’lcutv 111 Mnieli 21 Ihlih with the biminnlcs 14 Slit 781 
«' Onitiil aialf’t V Vaunt, S Fid Sst (I) C W D Vik , 1881) 
"‘Valina f/cH Itoii, 1() Wall 116 411(1872) 

I )H Stilt 847 Memo &ol I D September 17 1034 
r at Neil ^01K Tn(tltttlS^ Vllitci RlaU i, ^^0 B 8 1 (1808) (time ol 
eTihinne and icmmal) Lf aI<io OUaJioma, v I'enes 20% TJ S 171. 
(1022) (cornu met of tnlul land hy United States constined In nc I 
coiilnnce mth Inns of stale m which land la sllnUed) 

•a Qic it flloux Reset ration 10 Op A O 467 (1800) See Chaptm 14, 


The question oi euil nncT tiimmal iiiiisdufion o\ei ceded lauds 
1111 oh ns. 111 lelditioii to the qucsliiin ol piopeity lights discussed 
in the Js/i hViee/i cise, othci questions which iic sepiiatclv 
ticntcd in t'hapteis 18 and 10 

That lesciied lights to hmit and hsh on lands sold by an 
Indian lube all* piopeili lights, i itliei tliaii lights of sov 
cieigulj inel aie thciiteiii to lie exeiiised nndei the polite 
jiowGi oi the state, w is decided in the i ise of Kdinuh/ \ 
/fccAc; •“ In that cise the Umlexl Klatos, on hehill of the 
plamtilt Indians, ,ought lo mamt im that lands wild bj the 
Senecas with leseivation ot hiinliiig and hshing lights “became 
tliesieby siibieel lo a lomi piopeiti owiioiship .ind the dual sov 
cioigiiti of the two peoples, while and led, lo lit the ease in 
tended, howciei infieqneiit such sitn.itiou was to he The 
opinion of the Coiut, piopoied liy Hughes, J , nnd ic id by WhiU, 
0 ,T , dcclaie d 

We lie uiialilo lo take tins view It is said that the 
State would legulatc the whites and th it the Iiulian tube 
would icgulate its memhois, but il uoithei could exeicise 
inllioiili with lespod lo the olliei at the loaii iii ijiio, 
cithei would be fieo to destiov the subiect of the powei 
Snell a duiliti of soieieigiili msteid ot miintiiiiiiig in 
each the essentuil powci ot pieseii ition would in fact 
demv It to both 

’ ' ' Wo do not tliiiilr that It IS a pioppi coiistiuctimi 

ot the lescivalion in the coiucv'incc to le'giiil it is an 
attempt oithei to icsoive soveiiigu piciogitiie oi so lo 
divide the inheiwit powci ot pieseiiatioii ,is to mikc its 
eompolont cxeicisc impossible K.ithei tie we of the 
opinion that the clmise is fully satisfied bi consnlei ing it 
a leseii iliou of a piivilogo ol fishing and hunting upon 
the gtanted laurls m common with the giaiiKes, and 
otheis to whom the piiiili'gr might be extendul, lint sub 
loct neioitheless to that iiecessiiy powoi ol ippuipiiate 
legulatioii IS lo ill those piivihged which inhoied in 
the soveicigiiti ol the State oiei the 1 mils whcie the 
privilege was cxeuised This was clenilv uKigiii/ed in 
I’lnterl tttaUi v UwiiHt 108 U H 871, .-{84, whoie the 
conit ill siisiaimiig the fishing lights of the Indians on 
the (’olumbi I Riui, uiiden the piovisioiis of the liealv 
between the Uintecl Slitcs uid the Takimi Indians, lali- 
hcfl 111 1850, said (leleiiing to the aulhonty of the Slate 
of Washington) “Noi does it” (that is, the light of ‘tali 
mg fish it nil usual and accnstoimxl pi ice's’) ‘lestniii 
the iState imieisonalili il at all, in the icgnlation of the 
light It only fixes III the land such e,isements as en.iblt' 
the light to he exeicised ’ (Pp 603, 6G1 ) 


r^241 U B 886 (101b) Fui a fnilhci discussion of tribal hunting 
and ashing iigbte see Cbaptei 11, mu 7 , and sre Ch iptei 0, sec 2 

"s- Ibid p 888 


SECTION 22. TRIBAL RIGHTS IN PERSONAL PROPERTY 


The fust white exploieis, tindeis settleis, and lawyeis found 
tbe luditins possc'ssing not only lands but vaiious valnable 
chattelfa, such as fuis, piovisions, tobacco, wampum, and, m 
some puits of the conntiy, slaves Apparently no attempt was 
evei made to ciaim owmeiship of these chattels in the name 
of the soveioigu, as was done, fiom time to tune, with Indian 
lands PoBSibly Hus may be asciibed to the fact that the 
Indians themselves had inoie definite nobons of owneiShip with 
resjiect to chattels than they had with lespect to land, oi perhaps 
we may find a moie adequate eTplaimtion m the historic fac^t 
that the feudal sjstem was always piettv closely tied to land 
and nciei develoxied a theoiy of "seizm" and “fees” with le 
spect to peisonul piopeity Whatevei the reason, the result is 


»"Foi legulntions legaidhig tribal moneys, seo 26 C. P B, 
subchaptcr 8 


that wc aie at least spaied the confusions that the theoiv of 
seieiu and fees has mtioduccd Into Indian land law If an 
Indian Uibe oi clan owns a saint’s pictuie ' ' oi a held of cattle, 
no mattei how many limitations the law may put upon the 
disposition of the piopeity, nobody will explain the limitation 
in leims of a “fee m the soveieign ’’ 

Apait fiom this dilteicnce, the owneiship of peisonal pi op 
erty by an Indian tube laises pioblems essentially similar to 
those lalscd bv tilhal owneiship of realty 
The some diveisity noted m the types of intorost in leql 
piopertv held by an Inchon tube Is found with lespect lo 
poisonolty In tubal owmoiship 
The essential distinctions between tilhal piopeity and public 

»' Fueilo of Laguna v PVfito of Jituma, 1 N M 380 (1887) 



Irtopeity, which we hdie noted in the field of lefilv iie 
pii did 'd in the field oi peisonnltv 
The distinction between iiiopeitv icsted in the lube is nil 
eiitil\ iiid picnieitv held hv tiibdl mcmhcis lu common is 
likewise iciM.ited in the field of iiiisoinlty 
The question ot vho eomiioses the tiilii ni which iicisoinl 
pioiH'itv IS lested docs not dillei in piiiuiiile tiom the pii illel 
question which we line consideied in tin field ot io.il ]iioiieili 
The piohhuis i.iisid h\ thi' coinept ot ‘(qiiil.ible owiuisliip 
in tubal ieilt\ aie lepeatcd with icspcKt to equitable owneislup 
of tiilnl funds and othei peisonal piopeifv 
Possibly i peeiUi 11 pioblem is i used in the field ot tiibil 
peismidlh hi the ipiestion ol when luteirsl is pivable on tiihil 
inuds holds hi the United Ktates ulthoiit,h this pioblem shows 
i bisK similaiitv to the pioblem ot the ufilit to the pioeecHls 
of l.uid held hv the United SI lies ni linsi loi nn Indian liilir 
Anothoi pioblem tint mai ippeii pc'culm to the held of 
liihil iiiisonalti, hill is in tut hasieallv inalogoiis to piobleuns 
in the field of liibal loalU, is lint ot iiiHlitois’ claims ngamst 
tnbul tniids 

Biemso oi these nunieions pu dlels, it shmild be possible to 
deal with the foiegmiig questions lathei hiiell>, lelnng niion 
analyses alieadi undo with lespoct to leal piopeity 

A FORMS OP PERSONAL PROPERTY 
The ptisoniil piopeity of Indian tubes piolmhly compnses 
all thu foims ot iieison il pio]ieit\ known to non Indians, 
mdiiding bonds, notes, luoitgages, inoiuws, ciedits, sbaies of 
slock, chosrs in action,” and heids” 

A tube nnv hivo in (qmlablo intciost in pnscmal piopii'y 
held by the rmted Sl.itcs oi liy some olhfi pulv, <ind, con 
veisely, in Indnin tiilu' m.iy h.iie in Its possession tiiiids which 
it holds as tiusleo 

Thus a tube may hold tiinds ,is a tuistie io tain out pioiefis 
lot Uio leliahilitalioii of net>cly Indnms™ 

Of ill toims of piopeity held h\ m Indian tiilK, it is pioh 
cihlc that ,t pimeipal fix ns of distiission .uid e<mlioveis\ has 
been Uie e<itegoi> ol choses in ictioii mil, in piitunlai, claims 
ag.nnsl the United SI lies iiid .iKiinst othei lubes 

B TRIBAL PROPERTY AND FEDERAL PROPERTY 
As with ically, the distiiii tioii hetw’eon peisoiul piopeity of 
in Indian Inho and inihUc piopeity of the United Stales has 
been lecogniaed in a wide vaiiety of cases 
The distinction betwi’en tnlxil funds ind public* moneys of 
the United States was the basis of the decision in Qiiul B<a) 

“-•See, toi example, Act of Tuna 10, 1872, 17 blot 388 (sale of 
Ottawa tilhnl assots) 

On debts to a tiibu createcl by the ippiopimtlon of lilbnl funds toi 
payment of iiiigntinn construction chaises on allotted lands seo Act 
of Tunc 4, 1920 sic 8 41 blat 701 7*53 See also Ad «) Miiiih 3 
1021 sec C 41 btit Uar. and we Chaptci 12 sic 7 To tin* effect 
that a tilbo may tiansCii oi assign debts owing fiom the TJnite*d fttalos 
on the some basis as a pewato poison, soc Assismitiillty nf ludcbtiduoss— 
Cbeiokoe* Nation 20 Op \ G 749 (1804) 

"s" Se>o tor example, Act of Spill 27, 1904, 8J Mat 3B2, 193 (Crow) 
•“See Letlci of Acting Socretaiy I D to United Slites Bmployocs’ 
Compenaalion Cummisaion, July 9, 1087, anity^clng loms and grants 
to Indian tiibos made pursnant to tho Bmeigsncy ^lluf Appiopriallon 
Act of Apid 8, 1919 

'Fhesi* aKiccmonts are known as trust agioements and oontam 
the lollowlng slgniflcant provisions The United RtitcR grantii 
to the tillx* nil of thi allexiatton of omi‘igPDcy fimds leguir^ 
to cmei tho cost of tlie apfiroycd protects excepting suih paxt 
of the cost ns lepiesents nacossniy admlnlstiatiye nnCrmipirvlBoty 
expanses The giant u made subj^ to tho condition that it 
will be used foi only the approved piojects and that tho projects 
will be carried on under the regulations and supervision of the 
Xnellau Othce* 

And SCO bee 24 of Uiin chaptei 
»“ boo Chaptei J.4, sec (I, 


V lA iipp " In ill it e ,iso the Snpienio Ooui I held th,it p lyments 
til the Bine ,111 eif ('.ilholic Indian Missions leu llio e iic, c*du(,i- 
tiein, iiid miiiiteuiuce eil liieli in pupils was niil in Meil ilion of 
sliluteiM inenisions whieli ili'iliitel it “lobe llie si lilt il ikiIk j 
III the Geiteunmciil tei lion itle i imiko no ,ipj)ii)pn ilioii wh,il- 
i>\ii leu idnccitiun in my sict,iiiiii se heiiil ” The* Hupuiiie 
Conil Mill 

Tlicse ippiiipii itiiins listed on ililfi ii<nl ,,uiuiiels lioni 
the 1,1 itiiiliius ,ii)piopii ilieiiis ()l piihlii iiiniK i s iiiulci the 
lii>ie1iiii> Hiiiiiiiiit III Sellouts” 'lilt Iwii siiliiui Is wen 
si'isnatilt liialid 111 i u II ii t, and, n iliit lilt , is tlu'\ ,iu 
essi'iiliilh ehiri’iiiil in iliiiutii One is llii' gi ilnitoiis 
ippieipintieui 111 public niune'vs Jiii tin* piuiieiso ul Iiidliii 
iiluc itioii, but till* ‘'I'll ily Fiuiil” is nut inililii iiiuiii t in 
Ibis -.I'lisi It IS till? Inilniis' nuinii, ui it li ist is ili',ill 
with tii tile* Giwi'i null III ,is it it hiliinsiil lei thiiii is 
lliiiialll It does II dilfois lioni the ‘'I’liisl Juiiid’ in 
Ibis 'nil “Tiiisl hniid” has lii'iii *■( I isidi ten the Indians 
Hill the* me emu exiR'iidoel loi Ilioii hciit 111, whie h i viii'liell- 
liiic ic><|uiie*d no iiinihil ippiopiiiilioii 't'lie* wholo 

iminuit due llu> Iiiili ms toi coil ini I iiid w,is qi- 

pioiiiiiliil in one liimi) sum lit tho le I ol ISV), in Slut Sb8 
ch,ip toi Tins "Tiust Fund” is held leu the* Indians 
<111(1 not (Iisliibiili d pn kiiiiIii, hung hold is pioiioitv In 
((minion Tho luonoy i, elistnhnlid m aeeouliiui with 
(ho diseiitioii (if the* arxiil iiy ol the Intoiieii, 1ml lOilh 
belniigs to the Tiieli ms 'ITn Fii'siiUnl (l((l<iic(l it to he 
tho nun il light ot tho IiuUms to line tins ‘'rnist hinid" 
.ipplied to the idiualiou iiJ the* liulwiis m tin* sthonls of 
thill (hoico md the same mi'w w is (nt(it<im(>d by tho 
Snpunii ('emit ol tin DisttuI ol (’ohinitiu met tho Uoiiit 
(It VpiH ils ol the Uisliiii Hut the "I'li iti fund” h is 
iMelli tho s,um eh ii le li iisties 'riie i no luciiieis hi- 
loiigmg le till III till Tiidiiiis 'I'lu i <in tlio piieo of 
1,111(1 (I'deel In the liiili ms to Ihi (tiiM'iiiini ul 'tin enih 
(lilloiemo is Ihil m llii ‘Tu,il\ bund” Ihi elolil to tho 
Iiulims (lo.iteel iiiel s(*eiii((l h\ the In ill is p,nd In 
inniiil ip|ii(ipu,ili<ins 'riiov in not gmliiitims ippio- 
inuitioiis of puhiu nuiniis, hut llie )i iiim ill, ns wi lopoit, 
ol I III III debt III iiisl illiiK Ills IVo pi'KiiK no iiistifi- 
< it ion loi ipplvni., Ilio ininiso oi i1i elamlion oi poliey 
to Iho piviiuiil ol lii,il\ ohlit, ilioiis llw* two IbiiiKs lioiiiB 
ilisliiul ind (lilioioiil III niliiK met h,i\mg no lehifinn to 
oieh olhoi, (\e(‘]il lli,il both no l(ihni(,illv iiiipioimu- 
lioiis (I'ji W1-8I ) 

Siiuo the' deeisinn in Qitnk Jii in v hdipp, tho IlnioiMi of Indum 
All ms has eouiumed to iniiko p,itnioii(s to sextaiiim si bools out 
oi Indian ‘‘(inst” oi ‘lie,ily” fniiils, it Iho i(«qiiosl of thii teliilt 
Tiidiiiis (oiu(*ui(‘(1 Iiisllfie ilions toi siiih I'MX'iiih line's hive 
biH'u lOBiilailt pioK'iitcHl to (’oiigu'ss 111 hi',iunBs on indniu 
appiopii itioiis nul iigithuly appioiod 
In the ease of VmUd ff/ufe s y wheie the ITnilod 

Stales soiiglil to iiKovei niKiii ,in Indniti .iBont’s liciiid In loiison of 
Uie agent's fallmc to deposit ceitniii tnuhii sub' pioeexHls in the 
Uiiitcel Stiles Tie.isuiy, tho eiaitt leninil leu the* detonitant, on 
tins issue, dcclniing 

The null at whioh this 1 uiu1k*i was s.iw((l was (>iiilod by 
the UniliHl .Stales foi Iho Inilniiis of this lesemilioii In 
pmsuanee of tho lio,itY with Ihe UniiHiiiiis, of No\e*nihi*i 
2'), 1854 (10 SI liai,) and thnt with Iho Molliilhis, of 
Decc'mhei 21, 1885, (12 SI IWl,) and in fact lielongH to 
them, and theiefoio, lu my indgniint, snelv lumlK'i wis not 
tho "piopiily” of till* UintGd Sliilos, within (ho puniew 
of becllon ,%18 of (lie Revlsod HtaluLos, which xeciuiieh the 
pioexiods of any Milo thoiwf tc/he com overt into Iho tieav 
nry , noi wab the money iccoived Oiotofei, tecehed "foi 
the use of the ThnIi'd SUtes,” withui the jmitli'w of 
section 1017 of tile* Kevlsed Sl.itutes (I*p STi-Stj ) 

»210U S DO (1008) 

""Act of Juno 10, 1809, 80 btat 121, .349, Ac( nf June 7, 1897, 30 
Stal 08, 79, Huullu 01011*110113 are* Imind tn moii> rrceui jpprnprl ition 
acts ( 8. All ot Maich 2. 1017, 19 blat 900, ORb 
« Op Sol I D , M 271514, August 1, 1983 Boe Owplu 12, bic, * 

*>26 Fed 84 (C C Oic 1888^. 
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In .1 soniPwUnf 'iiimlai cjw', the Uiutod Rules Rmueiue C'ouit 
derlaiod 

The inonejs pnjcl fni the Iiulian lands weie Itiisl moneys, 
iiol imhlic iiioiiLAS T1 k>> weie at all limes ui iqmtv the 
mouG-ys ot the IiuUaiis, siibioct milv to the expenses m 
ciuiMl l)^ the United fei.ites foi sm\cymg, man igiu^, and 
selling tho lands 693 ) 

C TRIBAL OWNERSHIP AND COMMON OWNERSHIP 

Tnlnl fniifls, lihe tiihal liuds no the piopcitv of the tube 
O'! an ontitv uthm then eonimon iiiopat^ of the individnnl 
lueinhus™ 

Tins genenil inlo, bowoiei, does nol sollle the question ol 
Mhen a lailicuhu tuats oi itule is to ho conslined is estib 
hshing tiibil pioiieily nghls in n gmii fund, toi instanee, and 
when iiidnulnU lights .lie cstalihslied The piohlcm is ipt to 
heeonie ai iite nlion the htitv oi statute m qiiestion lofeis to 
“Indi.ius" in the pliiinl insleid of to a tube in the siugolai 
In the e.isoot Cliippi iialndums o/- Mnint ^otav (Juiled 
<i possible .iiubignilv in the oiiauial statute* leqim mg payments 
to “the Chippewa Indians in the St ito of MnmtsotV’ w.is lesols ed 
by the Snpiune Oouit in siew of A suslaincd coiUbe of adiniiiis 
tiatne detluigs tioatiiiR the funds in question as the luoiieity 
of tho tube iiithei Ih.in of inditidinls 
OiditiauU 1 tieati iiunnise* to make uinmlv ij'Uinents to a 
(libo po (iipitu dO(s nol esi.ihhsh lestod lights in mdnidnal 
uieniheis ot the lube, and no sneh lestod light is established by 
the geiiei.il slatnto icquiuiig llwt i-Myiuent ol anuiiitios be uiadi 
fliieetly to the ludi.ms lalhei tlim to ngonls oi itloinevs"" 
Theiofoie indiyidnal incmbois who sepaiate fiom the tube loi- 
feit a leg.il cl.inn to lunnlUis As was sud m the ease of 
Tilt Sac and loi Ivdiung,** pet Ilolnics, J 

Till Goiciiimoiit did not deil with individuals bnl wilh 
tiilMs Bhulfttithd ^ VntUtt StaUi,V)k}V B 
See jVunnif/ V Mr Cm tain ill U R 56 The jnoiuises 
in the tioatios nndei whifh Ihc aniimticb weie dno weic 
piomises to the tubes 'Iheatios oi Noiembei I, 1b04, 
7 SI, it 84, Oclohci A 1817, 7 8t.it Tib, Octobei 11. 1812, 
7 St it 500 S«* iK'dtj* (It Octobei 1, 1850 15 Rt it 407 

(P 484 j 


Tho tio.iti (’oufiacts on winch the plainfitfs ehiims aie 
founded gsie ilghlsouly to tho tube, iiol to the mcmbois 
It was an ‘ioeeptc*d and leasonihlo inle, ospecnllv in the 
dais when Indi.ans’ wais still weie possible and tionblc- 
soiiio, thal iiaymeuls to the tube should be niado only it 
then leseivntion and to poisons piesenl thoie The acts 
ot 1802 and 1807 did not ?>liitt the tieitv lights tiom the 
tube to the membeis, cicnta new lights oi eiilaige old 
ones The payments up to 1884 had the sancdiou of 
statute Tho act of 1884 no moie cieateil indmdunl 
1 ights than did the ni ts of 1852 and 1867 It tonflned 


•* Uniha States v Bi indie, 110 U S 088 (1884) 

doodall 0 Infl T 148 (1901) (holding Indiviita il Choct iw 
has no siicli iitUiestln Inhsl propcltj as will jnsflfy repiesentativf suit 
to pipseiit impiopei addittnna to tubal rolls) , Seminole Indim-i — Uodifl 
callon of Agteomont With, 26 Op A Q 840 (1907) see PotJii v ®o«*, 
11 now 102 974 (1880) Ani of JTuslt at v UnitidStatrs, SlO V B 840 
llBit), leyg 44 C Cls 187 (1909) (holding unLonslilnbonal pioTision 
In the Appropilation Act of March 1, 1007, 84 Slat lOlB, 1028, con- 
Ttiimg luiisdiction upon the Conit of Clnims and the Snpieme Touit to 
detcimine the oonstitiitioiialltr ol the Aat ot Apul 26, 1906, S4 Stat 1S7 
aa amended by Act ot June 21, 1906, J4 Stat 326, adding new mcmbois 
to Choiokee lOlle) 

™807 TT S 1 (1980) 

»Aet ot January 14, 18R0 21 Stat 042 
"» Act of August 80, 1852 sec 9, 10 Slat 41, 50 
“Oao and Jfoj Indians of the llisstsMppt m loioa v Sac and Foa 
Indiana of the Mississippi tn OUahopia, 220 U f> 481 (1011), nlTg 
48 C as 287 (1910) 

•"Ibid 


its beiichls to ‘‘oiiginal Sics and Poxes now m Iowa," 
iiid iiiirU tlio Sccictaii of Ihc Iiitciioi the judge 
(Pp iR‘1-^0) 

D TRIBAL INTEREST IN TRUST PROPERTY 

Nnmeuius hlatutcs icfoi to funds held by the United States foi 
in Indian lube as “tinst Iniiils" and lo llie Reciotuy ol the 
5’uasun Ol the Ricict.iu ot the Inteuoi as ‘‘cnstndi.iu 

Tho htiicl hiiigingo ol tiusl’ ib not, howeiei, nccessaiy to 
est ihlish a linst icl ilioiiship hetueen the United Stales ind the 
tuJic ulitie tubal pti sonal piopcit> is held by the United States 

IiKidciit'- of the tiiist Ol dppobit.iiy lelahonship aie found 
in si itiites pioviding toi payments out of the Tieasiny to leplace 
bonds held by the Scuetaiy of the Inteuoi loi an Indian tube 
iiid stolon while m his custody,'"* oi to compensate foi the 
lief mils ol si lies on state bonds''™ 

E THE COMPOSITION OP THE TRIBE 

As has liccn alieadv noted, the question of whnt indiyidnnls 
aie entitled lo shuc in liibil iitisoiul piopeitj does not diffei 
csseutwllv tiom tUe paiallel question consideied with lespect 
to leilli ™ Tho (but diflnuUiPs with lospoct to the piopei 
dislulmlioii of luh.ll funds h.ne iiison in coiinection witli the 
inialgiiii.iliou of distinct tubes'" the sphltiUR of single Ulheb,'" 
md the loss of inembeiship by oi .idoption of piiticnlai individ 
n ils 

W’beio soyoi.il (iilHs oi bands ,iie inleiested m a single fund, 
Coiigio'-s his sometimes iiioMilod foi distubuUon In aicoidince 
willi icspectne nninlieis " 

The inleiest ot the y.iuons gioiqib of Cbciokeos in national 
funds hits been a sonicc ot leMsl ilion*'* and litigition*® foi 
main yt.iia 

.Rpcnil stitnfps oceisimnlly ]no\idetoi the imyment of ohtties 
of tubal funds to peisoiis ncwlv added lo 1ub.il lolls" 

P INTEREST ON TRIBAL FUNDS 

Wlieii tiilul funds ,ue held by the United Rlales foi the bene 
ht of the tube, the question tiequently aiises whethei inteieat 
on siuli funds is due to the tiilic and, il sncli lie the rase, what 
the aiipiopuate i ate of iiiteiesl may bo Oi dinarily lliib question 
must be answeied by lefeience lo the teims of the iieaty, act 


"'All or Tune 10, 1970, 19 Bint 68, Act of Time 18, 1880, bCC 2, 
21 Stil 201 292 (OreH and Little O age) 

‘Alt of July 12 1802, sic 1, 12 Stat OIO, 540 (Kask,i*Alas, Poouas. 
Piinkislnys, and Weas) 

■i^Tlms the Act o'* Much 8, 1845 B 8t it 760, 777, Hulndes an appio 
piiition “To make good the iutfi(>sl on investments In State stocka 
ind bands foi ynions Indian tnbis not yit pitd by tbe States, to be 

luiubiiised out ol till uitPUbl when colli cted * * •’ Act of 

4n„ust 81. 1842, 5 Stat 576 (WjoiidoU) 

'"6ei 1, supta 

•■'Hm c a, Act ol Jinuniy 19 1S91, 26 Slid 730 (duieioii of , Sioux 
Nitinn) 

wStp e 1 / Tiinty of Inly 19 1868 willi Cherokee Nation 11 Slat 
790 (inonipaiatlnn ot friendly tiibi'h) 

™Tipiity of Inly 27 1961, with Com niche Klnwa and Apache In 
dians Ut 0 10 Stat 1018 1014 Act ol Tiiiuiiy 18, 1881, sec 8, 

21 Blit 315 316 (Winiiibogo) cf Tit aty of August 25, 1828, Art 2, 

7 MU 815 310 (Winnebago, Pol nyninnni Chippcwi and Oltaun In 
dims) . of ilso Act of Maich 2 18s9 set 2, 25 But 1013, 1016 (United 
rtiiiins and Miamics) 

r»fitc Acl of VugUst 7 lh82, 22 Still 802 828 Act of Maich 8, 
1888 22 btat 682, B8B-590 , Act of August 28, 1804, 28 Slat 424, 
141 451 

"lOActolcf A'nfion y Slaolfratltn 166 U B 218 (1894), OheroUcc 
Vatwa V Joianepoaie 155 U S 198 (1894), affg Joumeyoahe v 
Oherolee Nation 28 C Cla 281 (180)) 

Acl of Tune 2, 1824, 48 Btat 2SS (Cheyenne and Aiapaho) 
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of C<)nfiios>i ui .iffieeijieiit bj which the lund in question wis 
esIaliUshid"' 

Uiidc'i &OU 1 C ticaties what immiiilecl to iiUeiisl inMnuits weic 
designatoa “iiniuitics 

The Act ot Apul 1, IHSO'"'’" inihoii/ert the Scciet iii ol the 
Intel 101 to dc'iKJSit such funds in the UiiiUd Stales Tieabuiv. in 
lieu of inicstincnf, with a pioMsiou th«,t intiicsl should be 
pliable “seim iiinuallj " it the late pei imiiim stipu 

laled by tioatios oi pioseiibed by liw” The Act of Eebiiniy 
113, I'UO,'™ ns imended by the Act of June 13, 1930,“' pioiidcs 
foi the pasmeiit of simple inteicst at the i ite of 4 iioi centum pci 
annum on tubal funds, ‘upon which uiteiest la not otherwise 
auUioiizud by law ” ™ 

When liilnl funds hold by the United States weie spgiogilcd 
foi pio lat.i disliihulion and deposited in banks, section 28 of 
the Act of Ma\ 25, 101 S,“'* lequiicd as n condition oi the deposit 
thnt the bant ngicc to p ly inteii st on such funds “at a icnsounblc 
late" Subsequently, eection 821 (cl of the Biuting Act of 
1036"" piohibited payment of intciest by niemboi binks of the 
Fedoinl Iteboiie System on demand dc'iiosils, and icpeilod “so 
much of OMstnu, liw ns loiiniies the piymcnl of luteiest with 

II spc*c( to anj funds deiiosiled by the Vitiii'O Slates • * ♦ as 

Is incoiisislent with the iiiovisiou of this section as amended” 
It w IS idmimstiatiyely deloiminod that tins atutnle &nxiciscdcd 
the lequiieuiont ot intcicst iwvmenl on funds on demand dciiosil 

III such IkiiiKs, and thit such funds might hiwfuUy lie depouted 
in banks not 11.11 ins intiust then on"*' This holtUns wisliimled 
to hanks which aie uicmbcis of the roiloial Itc&eiie System," 
Hid had 11(1 ipplicilion to liihil tniuls not Msicsilid loi pio 
lata disliibutioii, ,is to which <i hTod lutuic'st is due to the tube 

The Alt of Tunc 21, I'WR.™ luthoiizod the Seciclaiy of Utc 
Iiiteiiiii to wilhdiaw fiom the United Stales Tieismy iiul to 
deposit in bints tiib.il funds “on which thi United State's is 
not obliged by liw to pay lulciest at hishci tales than c.in be 
piocuifd fiom the Kinks ” 

Allhoiieh the light of an Indian tube to niteiesl in connection 
witli lecoyeiv igiiusl th(' Uiiitial St lies is beyond the scope of 
this (haptei, we mij noli* tin geneial ink l.iid down by Tift, 
O J, 111 CKnohit Nation v United Sluli based upon section 
177 ot the Judicial Code 

■ ' " we should lieRin with the pieimsc, yvcll cstih 

lishc'd by the nulhoiilies, th.it a locoyciy of iiiteiesi 


esSee Ciow Imiuins o( Montana, MoaiBcutiim of Adifciucnl, 20 Op 
A O SIT (18<U) 

-SI United Stain v BlaekfeatKer, IBB U S 180 (1804), icv* Btaol 
feathet t Un\tod States, 28 C Cls 447 (1808) , Imt of Stova Indiana 
V Umtid Stats', 277 U S 424 (1028), iOh 08 C Cls 802 (1028) 

“ 21 Btat 70 28 U e C 101 
“‘4’5 Htat 1104 
“• 40 fetiit '584 

c“bpe 2 of this art flxos the sanjo intmest rate foi “Inilim Money 
Proceeds of Liibni ' acconnts oiei ^600 (20 U SC 101b) bocs S and 
4 iplati to acLonnlina and to depoelt ol nciiucd InlerPBi (2B TJ B C 
161 p, Ibid) 

“■40 btit 001 

■“40 btat 681 711 711 

■w Op Sol I D M 28231, Mnich 12 1080 

■« Op Sol I n M 28610, M-iv 27, It) 10 

■yi B2 Slat 1017 

270 XJ B 476, 487 (1020) 

SECTION 23 TRIBAL RIG 

The light ol an Indian tribo to icceiyo funds oi othei personal 
piopeity fiom the United Slates oi fiom third parties depends, 
of couise, upon the language of the treaty, statute, oi agieemcnt, 
m which such piomise of payment appeals" In this section 


The right ot on Indian tribe to recover Innds, apart fiom agree 
meat, by leoson of torts committed against It, lb treated elsewhere. In 


igijii-t Dll' Uiiiliil SI ill's IS 111)1 inlliDij/i'd iinili'i i spinal 
Vit ii'liiuiia III till (’oiiil ol Cl inns i suit Iniiiidid upon 
1 fonliKl willi tlu Uiiilid SI, Ills uiiliss Ihi cimtiiil oi 
tin Kl ('\pu'ssly luthoii/i's siii li inli'ii si ' 

G CREDITORS’ CIAIMS 
Tlu cnifsliini of whc'lhi 1 fiitids dm lo oi bi'ld in liiisl foi llu 
hilic' In till' lliiiUd Slabs slionld be siibjiclid lo llic' iliiiiiis of 
ciedilois his bi'Cii evpit'ssly ciniud iii i iiuinlii i ot spiuil 
slaliilcs iclating to thci clisposilion ol such tiinds ■■"“ In .i liw 
CISC'S gi'iiei il payiiunt by tin' Socii'l iiy of tlu Inli'iioi to ill of 
the iiedilois of n Mvc'n liibo is auUiiiiii'i'd, but qL'nii,ilh Itu* 
statute mthiniais paymi'iil of i dPsi,,n ilcd (linn, I) i soil i itlic'i 
iquintiibil iRit'ciiiont,"" Ol upon dc'in cd iluiiis " (k'lioi it ligis- 
Iition on depipclalioii tl'iims lullioii/id llio c'oml of (‘i urns to 
ailjndii .it< such claims in suits igiinst Ibi' Uiiili'd islali's, with 
pi'iiiiissioii to inloiustcd Indlins lo ippi <U is p lilies di'fi'iiii- 
mt ^ ImlcnK'nls itnikiid <i(*imisl Indian liilies woic lo ho 
s.ilislii'(l lint ol inmuliis, olliii funds oi iiiy ippioiimlimis loi 
the )H>ii('ti| ol tin tiilM', <111(1, Il ill I III SC' sonic is I iik'd, iioni Dio 
Ticasun ol the' Umled SI ilc's, siuh iiiyiiic'iits lo In ii'iinliui s.ililc' 
out ot lulmi' tiilnl iimmtus, lunds, oi .ippiopii.itlmis 'I’liiti' 
aflci the u'MuIii iiiiiioiiiuitioii Ills iiithoii/i il the Si'Cii'l.iu of 
Iholnlciicii to III iko iiaynic'iits to siiuisslul d iini mis iiiidoi the 
Acted Maitli $ 1S')1 In di'dm ting smh sums Lioin tub il funds, 
liavini, duo M'giid ioi Du idm itiiiii il and otiici iii'icssaiy 
ic'ciniic nil Ills ol llu' liihi' ol liibi'S iltccli'd'"* 

Tlu' M'lx'i'd "do IS that (i ili d limds held In f ho Unilul .Slafos 
Witt not Ik snhjutid to cliini. ol limit piitii's iiiiliss p.iMiu nt 
ol sndi cl unis IS < to lily aullioi i/c (I by si ilnti oi In ily,'"' oi liy 
liwflll action of tin tillic ilsilf " 


I'()i nil (\iinpb ol smli (SimishIoii si i Iniiliil htalis y Ulaih 
ftaUid I'll II b JSO (isei) K'vg HlntKftttlhii t I itilti htatis 28 
(’ (Is IIT (ls<H) (imliliiii. Hut Will K iiitiiist Is duo on tlip piniccils 
ol lind 1 1 (kit In Un liiln lo lx sold by till iKiluiI Cainiiiimcnl lii 
public snif mil such 1 inilH nil' III la ilU snlr] nt lunali i.iile nf liiwi i piiu 
limn timl ilimKimliil ind suIismiiii iilli iindii i Rpmiil Jiiiisilli tloiml 
ul il IS mituiltinti It llinl Du tiilii iHinlltlidto tlu iIIIImiiim, llu lillx* 
IS also inlillul In iiiliiisl tbiiiiin tin iiihp Ik ms biuiichl wilbiii Ihi 
ivipliiin lo llu mil nbini iiiiil, b\ ti In ily piinislon Kii tlu pnimiiil 
of Ou pit (luhim on tin iiniounl ol n nil biluiui iis an inmiiity”) 
(!• IbS) 

""All Ilf yum 22, IS'l to Hint 7S1 tSiii unit Iio\) Ail ol fniip lb 
1880 21 Sill 21‘l 277 (Chijnmi) Ail of M ij 10 ISTt mi 1, 18 
bliil 47 (bioux) 

'■"Act ol AlifcUsf 1 1SS2 22 MrI 728 (Allliiin), A" of Aplll 1 
18S8, 21 But 70 (1‘ollaw ilimili ) Ail ot Ml] 27, 1002, ,<2 Still 207 
(Ml nomiiiPi ) 

"“All of Mnuh 0 18Rt 22 Slid 80 4 80" ((’liPM nm niid Aiaiiihn), 
Art ot Haicb -1 1HS1 21 Mid 178 4<IS (('luyiinii niid Ariiinilio) 

""Act of Mnicb 1, IB'll 20 btiil 811 I'm ii disiU'iMlon of the 
losponslblhtv of lubi's tin dipiidaltouH, sm riinptil ft ncis 1, 6 

«»Ait 01 Augusl 21 1804 28 Sint 121 4 TO A" of ruili h IH'lti 
20 SInl 207 100 \it nf |..bnmiy 0 I'lOO 11 blit 7 26 , Ai t of 

Ei'brniiry 11 1'102 12 Mid 1, 27 

'■» Claim of Boiiiit nf ton ign Ml'isInnH unrtn 'lunli with llu C'biiokii'i 
1 Op A (4 2(iS CIHIO) 'Ihi' ( lii'rnKii Iniiid Nnl I.l Uili tin Dimibis 
(tc 4 Op A (. Ill (IHiO), I'lniislii nl blinks Imm llii' (biikiHnv 
to Dll' I'bui law Eiiiiil 1 0|i A D Tit ( LS40) 

•“ To the (ITiit (hid <i tilln nun issnmi iiiIIicMm i i s|ini)hlbllll} for 
dibtH IncuriiKl by nuUvIdanl uuinbiis null that Du I'liMtibnl nt Die 
inincst of till' tiibi' mni turn inuiilly ruiiiln imt to lbi> rii'ddnr, sil 
C ontiadi nf ttii' I'otiiw dnmli' Indinns, ti tip A () 10 (IS13) , (’ontrurtn 
ot Indlan<i, 6 Up A 102 (181 1) 

HT TO RECEIVE FUNDS 

wo shall attempt to dolwmiup tho piinciii/il simici'b of tidml 
ilghtH to income, and to analyise the iiunnei In which such pay- 
ments aie handled 


Cbapti'i 14 The iJght to comppnsaltnn undoi eminent domain pro- 
ceedings Is odvortea to In sec 11, sttpta Powem with lehpecl to tateo 
and fees gie treated In CXhapter 7 
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TBIBAIi PBOPDRTY 


A SOURCES OP TRIBAL INCOME 

The piincip.a 'souice of nieorne, at least snicc the Bovo 
lution, has botii the sale of tub il losoiiiceq — chiefly land, tinibei, 
raineidls, and -watoi powei Sime ■lale of such lesouices was, 
foi inoio tliiiii j coiituiv, laigely lestinted to the United Slates, 
most of the tubal income leceired piioi lo 1891, when the flisj 
geneial leasiiif; law wis enacted, was pud lo the tube by the 
United States Piiluio to appieciate the basis of such iiay 
menls helped to cicato the iiopnlai misimpiessioii that all pay 
meats rimle by the United States to Indians weie malleis of 
fhnilty An illustintion ot this scutimont is found in section 
^ of the Act of June 22, 1874,“ which piovides that able bodied 
male Indians icceiviiig supplies puisuanf to apiiiopiintion acta 
should pel fill m useful laboi “foi the benefit of themselvei, oi of 
the tube, it a leasonnble rate, to be flied by the agent in charge, 
and to in nniount equal in lalue to Ihe Supplies to bo deliveied ” 

The populai outciy that would have followed the application 
of a siimlii rule to white holdeis ot Goycinment bonds oi pen 
siona may well be imagined 

It la impoitant to lecognize that funds due to Indian tubes 
nndei tieaties mil agieementa weie viewed by the Indians eithei 
aa commeieial debts foi value leoeived oi as Indemnities due 
from a foe in wai The f let that such payments wtic otlieiwise 
viewed by the public and by many adiniiiistiatois helps to ex 
plain some of the bittei contioveisies which foimeily weie 
decided on the Add of battle and aie now decided m the Oouit 
of Claims 

In numoious tioaties, agieementa, and statutes, Uio United 
State, has agreed to pay money to an Indian tube, m consideta 
tion of land cessions oi othci disposition ot Indian piopeity"* 
Where the tubal oigamzation pcimitted, pioMsion was fie 
quontly made that payment should go duectly to the hiasuici 
of the tube , m otbei cases iiayments weie to be made to chiefs, 
01 to heads of fomihus, oi pel capita to all adults, in some 
oases payment was to be made lu goods or seiviees •" 


«» See sec 10 supi u 

18 8tat 14S 170 leenacfi d as pernuLnent legislation In sec S ot 
toe Act of Uaicb d, 1876, IS btlt UO, 144, 26 U S C 1S7 See COiapta 
4, gee 10, Chaptei 12, ecc 4 

**Ait 4 o£ Tioatj of Nnvemboi 7, 182“ with Fihunuco tube, 7 Stat 
281 285 Alt 1 ot Ticalj of Octobir 27 I8d2 with Poton atomies 

7 Btnt 10» 101, Alt i of Tieity of SeplenilKi 10, 1838 witli Eogne 
Rlvei tribe, 10 Stnt 1018, 1019 , Ait 8 of Tienlv of Miv 12 1861 nith 
Menomonee tilbe, 10 Stat 1064 1006 Ait 6 of Ticaty of May iO 1864 
with Easkastia and Fooiut and Fianlitbbaw and Wea tilbes, 10 Stat 
1082, 1081 Alt S of Tieity of Tune 5, 1864, with Miami tilbe, 10 Slat 
1008 1004, Vit 4 ot Tieaty of Septembei 80, 1854, with Chippewa 
IncUnns of laihe Snpeilor and the Mississippi, 10 Stat 1100, 1110 Arts 

8 and 4 of Tioaty oi Scptemboi 8, 1810, with Btockbiidge and Muusee 
tnbei 11 Stat 577 S78 , Ait 7 of Treaty of Aoguat 7, 1360, with Cicfk 
and Bominolo tubes 11 Stal GOB, 702 Art 8 of Ticaty of March 10 
3806, with Ponct tnbe, 11 Stat 676 676 , Ait 48 at Tiealj oL Apill 28, 
1806, with ChoetaW5 and CMckasaws, 14 SUt 760, 780, Art 11 of 
Ticatr of Octohei 1, 1869 with Sacs and Fnxea of tho MiasUmppI, 15 
Stat 467, 470 Treaty of Febinary 28, 1807, with Si necaa mlsed Sem ens 
iiid Shin nets, Qnipiws, Contodciated Fcoilas, KiskaakUs, Weas, and 
PiankcshauB, Miannes, Otlawas of Blanchaid's Fork and Boche de 
Focuf, ind Cdtiin Wyondottei, 16 Stat 818, Act of Apiil 16 1874, 
18 suit 20 (Seimnolesi , Act of Febinaiy 10, 1875 IS Stat 880, 881 
(Seneca Nation) , Act of Maich 3, 1876 18 Stat 402 413 (Cboetiwh) 
Act of Fobruiri 28, 1877 10 Stat 266 (Cherokees) , Act of June 16, 
1880, 21 Stat 238, 248 (Cheiokee Nitlon) , Act of July 7, 1884, 28 Stot 
194, 212 (Creek Nation) , Act ot March 1, 1880, 26 Stat 757, 783 
(Muscogee oi Cieek Nation) , Act of August lO, 1800, 26 Stat 320 
(Omaha tilbe) , Act of Febinary 18, 1831, 28 Stat 740 762 (Sac and 
Fox and Iowa.) , Joint Eesolution of Maich 81, 1804 28 Stat 670, 680 
(Oheiokoe Nition) , Act ot Fehmaiy 7, 1008, 82 Stat 803 (ColTme 
Indnin Beseivation) , Act of August 26, 1922, 42 Btnt 882 (Agni 
Caliente Band) 

"" On tho wopo 01 oWlgationa theieby aviumad by the Umted Stntob, 
see XJMtea Btatea v Omaha Tribe of IrxOiane, 268 U S 276, 281 (1020) , 
and Tjnitei Statee y Senunoie Natutty, 290 D B 4J.7 (lOQT) 


Manj of the caily tie dies, piovidod foi payments to be made 
in goods"* 

Oidiiuiiilv pavincnts pioniised m i licity ,tiid paid in annual 
installments called amuiities"" wcie duo to the tube, and like 
obligation, ot one nation to inothei, weie doemi d satisliod when 
the tubal anlhoiities had leceiied the funds m question ““ Foi 
tho liinted Slates to haio piosumed lo sitisfy its obbgation by 
diiect payment to the individual meinbeis of the tube would 
hate boon a dcpaitnic fiom the canons ot luteinatiou il law to 
which Ihc Pedeial Goieiiiment wa, living to assimilate its lela 
tionslnp with the Indian tilbes Fnilheimoie payments to 
tubal aulhouties saied the Pwlci.il Ooveinment fiom llie uc-ces 
sity ot uiakiug difhcult adiudlcatioiis thit iniyUt lead to dis 
s itisfdctuiii On the ollici hand, payments to tiibil authoiities 
sometimes led to woiso dissatisf irtions on (ho pait of individual 
mcmbeis ot the lubes who considcied Uiomsclves disci imni.ited 
iciinst, and so the pi.iclicc aiew up ot lesciving to the UniLed 
St lies, by tieity piovision, the light to diatiibute to tho nicm 
heis of the tube (he moneys oi e.‘'Ods owing to the tiibe'“ 
Occasioiiiilly the tieity iiiovidcd that ibis distiihulum was to 
be m iile on the basis of an ngieemeiil between the tubal authoi 
UK'S and the agents of the Pedci.il (lovcxnment 

•O' See Choptci 3 soc ’f O) 

•"Althongb il has long birn thi cusliira lo miki new ippiopuationB 
onch year, Coogicss has nude ippiopii ilions to Indian tilbis payable 
over extended peilods Ait of Apiil 41 1806 2 F>m 107 , Ai t of Mnieh 
a, 1810, 4 fetal 517 (“innunlly loi cvoi") , Act of Timmy 9 1817, 
6 Stdt 1T6. Act 01 Maich 6 JSll J Btut 060 ( ‘live liimdiPd doll via 
• * » to be paid nminally to the siid nations winch iiiiimitieM shall 
bo penunnenl' ) 

“*Thia yiuB BO self evldcut that most of lln> caili liiiilii>i did not 
mculion ihe fict A tew tieities, howoTcr did niiWe ixphtit the iindu 
standing that distubuliun of piiymenls midi to Ihc (illie was lo be lu 
the bands ot the tiilidl lutlionliis Tiiatv ot Piptimbci 1 1886 with 
the Menoinoiiic Nation of Indians 7 fetit 60li, Tieitv ul Febmaiy 22, 

1865, will! Ihe Misbissippi bands of rinppown Indians 10 Slit 1165 
Otliei til dies ompbasircd iliie nndeisl inding without miking it (xplidl 
liv pioyiding th It the Umtid Stilts ii irvi the light to ippoition annul 
tics miong the diftoienl hinds nr tuIxH with which n single lieaty was 
made, but leseivini. no MmlUi iikhi to nppoitiuu funds wlllim a bind 
01 trilie Ticaty ol July 27 1851 with ilia romnnohe, Eiown, and 
Apache tubes or nations of Indians, 10 titat Kill Tiiaty ot feiptimboi 
sO, 1854, with the Chippewa ludl ms of laike Hiipeiioi and the Mibsisaippl, 
10 St It lion 

•“At flist those iieatics piovidid simply that the Unltid Statin might 
*dirlde the sud anniiilv amongst the individuals of I In siid Lrilio ' 
Tiiaty of Dfcerabii Ml, 1803, with the Fimkoeluiw 7 fetit 100 In the 
Trtniy ol lamiaiy 9 1821, with the Chmlaw, 7 Sint 210 per eipitii 
disti ibntion is pionusod in oidci to irmovc "any discontent which may 
have aiiscu in the Choctaw Nation m musoquence of six thousand doll us 
of Iheii annuity having been nppiopii ili d anniiiilly, foi sixteen vcais by 
some of the chiefs for the inppoit of then aihools" Otbei treitlon 
piomiuns cqnnl dlstilbntion me in itj of Octoboi 4, 1842 with thi 
Chippewa Indians of the lliesisslppi and Lake Bupeiior, 7 Stat 691, 
Treaty of Tanuaiy 4, 1846, with the Cieck ind feemtnole luhth of 
Indians 0 fetat 821 , Treaty of Uaicli 17, 1842, with the Wyniidott 
Nation of ludimis, 11 Stal 681 hitei tieitiea gcneiallv leseivcd a 
moTO compiebouure light lU the Piosidonl of (he Unltpil Slates to detii 
mine how moneys due to tiie Jndiin tube should be pild to Ihe mianbcis 
of the tube Ol expended fm then use and beneat Tiiaty of Maich lb 
1854, with the Omaha tribe of Indiiiia, 10 Istat 1013, Tienty of May 0 
1831 with the Delawaie tnbe of Indians 10 Btnt 1018, Tieaty of Tone 
5 135}, with the Miimi tribe of Indiana, 10 fetat 1058, 'liealy ot 
Oitobei 17, 1866 with the Blacktool and othci tlibes of Indians, 11 Slat 
067 , Tieaty of Jannaiy 22, 1S53 with the Dwamish and other tiibes ot 
Indians in Xciutoiy of Washington, 12 feint 327, Ticatj of Jannaiy 26, 

1866, with thv S Klullmns, 12 Stat 038 , Ihcaty of Janu iry 11 1865 
with Oio Alaknh lilba of Indioiis 12 fet it 085 , Tienty of Tuna 26, 1856, 
with the Gonfodoiated tilbes of Indians in Middle Oiegun, 12 Stat 503 , 
Tioaty of Tnly 1, 1866, With Qui uai elt liid Qnil leh ute Indians, 12 Stat 
971. Tieaty of Fabiuary 18, 1881 with the Confederated tribes of Arapa 
hoc and CTicyeiinp Indians, 12 fetal 1168, Tieaty of March 0, 1605, with 
the Omaha Tube of Indians 14 Stat 667 , Tienly of Septembei 20, 1805, 
with Uio Great and Little Osage Indiana li Stat 087 , Tieaty of March 2, 
1888, with tho Uto Indians, 16 Stal 010 

••-Bee, foi example Tieaty of feeptomber 20, 1837 with ihe Sioux 
Nation of Indians, 7 fetat 688, Tieaty of Octohei 18, 1848, with the 
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Genciall-v huch poi Ccipita p.iYiui.nt'. comiiii'af'd only a poll ion 
ol the tuncls due to the tube, tlic iim iindci ol such lands being 
micste<t Ol cs-iMMided m otbci wiys’^ Occasionally an Indian 
tieaty pioiidcd lot complclo pei c.ipiti distiibulion of liilrtl 
funds Since 1S7I, nud pai ticuHilj duiing the yeais following 
the Gi'iid.il Allotment Act, whc'ii pii cipila disti ilration of 
pioixutt Ti.is looked upon is an eiicctno nn ins oi distioymg 
tubal oig ini/.ition, uumeious statutes piovidod for pel capita 
payment of liibil funds'"^ 

In icccnt decides compons ition to Indi.iu tubes loi laud oi 
othei piopoity bas cenei illi I ikcii tbe ioiui ol slatutoiy pioii 
sions ipiimiiufi (bit ccitain sinus be placed Mo the titdil of” a 
given tube ““ FicHiiiontly siieciln pioMsion is mult coveiing the 
inteiost to be pud upon Ibo land ind covciing ilso the piiiposes 
loi which ind tin mannci in uhiUi the luud in iv bo p\pondul 
VVbeio a liilio Ins scvci il difliiont funds to its cudil the statute, 
it ileaih diattid, siiecifii's tlu putunt u Innd to wliuh the siiiii 
in question is to lie iddod 

SoiiK statutes niciilv piovide tb it lands sliill lie dcjiositcd in 
the United Sl.ites Tii isuiy nid bi snlmtl to appiopi ntions by 
the Concuss fov a designated gioup oi lube ol Indians”' 

ItummmKp riilu of Induus 9 Slit ntJ Tuiity ol Miiy to is'it iMlli 
tlu Sliaiuius, 10 &liit tUSI, 'JidttVdf Him 10, ISIS ivilll llu Mimln 
'Wikniiton iiKl Waliliikooti luiiils ol tin Sioii'C IiIIm ot Imlmiis 12 hint 
10)1 ri( ilj of Tone 1<) 1S^S luth the Hissi ion ana WdipUon binds 
oC Sioiix tiibo nr Induins, 12 st it to '7 

“'Tiiiti nl Inmiary H 1S)7, with SiMinnw Uliiinicw is 7 Slut MiS, 
Titily of Oitiibci 21, 1617, with Sus ind loxis 7 blnl 510 Tiiatj 
urOctulMi 10 ISIS, with low ijs 7 Mil OOS Tiiiilyol Aucusl 0 1851 
wUli Uiuids ot Uikdlns 10 Slit 004 Tu ily of Mmih 10 1S01 with 
Oltois md Wissoiiim 10 Stiit t(MH 'lu ily ot Mny 10 1851 with 
Bunds ol blnwiK os 10 hi it 100) Tir itj of tin il 10, 1866, with Inucton 
Sious, 11 hint 74) 

•“Jioiti of Inmmij J1 IbOO, with Wiiindoll Tidx 10 Slit 1150 

“I- Act of Mftiih <) 1S81, MIL O 21 Stttt 4tt 4H-414, Au iit May 10 
tass see 1 JO Stit no tonnlusl Act ol Tulv 1 18S8 20 fitnl 210 
(WlUDclidBi) Rcgiivatlon) , Act ol Ottnhii 10, 1S6S 20 Stil OOH (( licio 
kic) , Act of Tunc 0, 1000 soc 1 )1 Slut 072 67) (ICoil RoU Il<^i 
vitiou) , Act of Much I, lOOJ, )1 Stut SIS, SOO (tlnioUi) , Ai t Of 
Itaich 1 loot, 41 fatat 601, 870 (Criik) , Act of Tunc )0 1002 22 blul 
600, 50) (CicBk) Act ol Mnicli 2 100<) 40 Slat 701 (Oimpaw) , Atl 
ot June 20, 1010, sac 21 )(i hi it 800 SOI (Mmseton ind Walualun) 
Tolnt llasolulion ol Ausnsl 22, 1011 )7 Slat U , Act ol Apill IS, 1012 
27 htat 80 (Oaige Tube) , Act ol Muy 11 1012, see ), 47 Slut 111 
(Omaha Tithe) , V<t of tuno 4 1020 sii 11 4t htit 751, 705 (Ciow) , 
Alt of Moiih ), 1021, 41 ,stut IJIO <0 a^,a^ , Atl of Time 1 1821, 
4) Slut S70 (Fahtcm Ilanfl ol Oiciokots) 

"Act ol December 16, 1874, 18 fstat 201, 2<12 (Hn>rttxn hand of bho- 
shonoa) , Act of Apill 10, 1870, see 2, 10 Stat 28 20 (Pawnee tilbc) , 
let of Apill 25, 1870 see 2 to Slat 17 (Monnmoncu Iiulimis) , Alt of 
August 10, 1876, sec 4, 19 Stit 208 (Otoe ind Missouiln and bat and 
Foy ot tbe Miaaouii tilbcs) , Act of Tuna 28 1870, 21 Slat 40, 41 (0<iagp 
Indians) , Act of Uaich 3, 1881, ecc 4, 21 Stat 400, 881 (Otoe and Mie- 
souria Tribes) , Act of Maicb 3, 1885, sec 1, 22 btat 340, 348 (Cnyn-jt, 
Walla Walhi, and UmatUln Indians) , Act of Miuih 8, 1886, soc 4, 28 
Stat 461, 852 (Sac and Foy and lows Indiins) , Act of bcptimbcr 1, 
1888, sec 0, 23 Stat 452 455 (Sbosbone and Bonnack tubes) Act of 
Tanuory 14, 1880, sec 7, 26 btat 642, 645 (Cbippcwuk) , Act of Tune 12, 
1890 sec 2 20 Stat 146, 147 (Uenomonees) , Act of October 1, 1800, 
sec 4, 26 Slat 658, 650 (Round Valloy Indian Rchervation) , Act of 
Mnicb S, lOol, 31 Stat 1465 (Chiiipewa Indians) , Act of June 18 1002, 
42 Stat 861 (Dtc Indian Bescisation) , Act of August 17, 1911, )7 Stat 
21 (Rosebud Indian Rcseiyation) , Act of Jnly 1, 1912, 37 Stat 180 
(UmatUJa Indian RcsurTntiou) , Act of Tuly 10, 1012, 87 Slat 192 (Flat 
head Indi ms) , Act of Ftbiuaij 14, 1918, sec 6, 87 Stat 075, 677 
(Standing Hock Indian Reservation) , Act of August 22, 1914, sec 1, 88 
btat 704 ((lulnololt Boaerratlon) , Act of March 2, 1917, sec 2, SO Stat 
994, 905 (Foil Pock Indians) , Act of March 8, 1910, 40 Stat 1820, 1321 
(Bosebnd Indiana) , Act of December 11, 1819, sen 8, 41 Stat 865, 866 
(Fort Peek Indinns) , Act of May 81, 1924, sec 1, 48 Slat 247 (Qulnolelt 
Heseryation) , Act of February 28, 1026, 43 Stat 1062 (Chippewa 
Indians) , Act of August 26, 1987, sec 8, 60 Stat 811 (Agua Callente or 
Palm Springs Band) 

■"Act of Tone 7, 1824, sec 1, 48 Stat 690 (Pyiomld hake Indian 
lOeieryatlon) , 


Since 1847 the Piesident has (icca enipoueirsl, m his discie- 
tion, to pay o\ei moneys ihie to liuhaii tiibis to tin uiPiubiis 
theicot, pci capita, instend ol to the oJliccis oi ifionls ol the 
tnbe““ Questions ot inliipietalion, howiwa, coiitiiiiud. to ausc 
even iftci (ho 1847 st ilutc 

Wlicic the maiinei ol pat in< nt is in issiii it li is lioi n s ml Unit 
i icqniKuicnt of cieiiilion ol i luoiiil oi leloisp by Die lube 
indicates that paynicnt to tiibil ollneis i ilboi linn lu.ids of 
faniiliee is Intended 

Agiin, It has been siiid 

Oidiiniih idibt dill' In i nation In i (leiii, imi,li( to 
be iiftld to (be i onslitlltt il mthoiitios nl the iilliiin, but 
wlieie (be (leatv .iiid tbe I iw ijijit njii ii tinu llic inoiii\ 
both iliit>ct till* paMnt'iit to ill (bi iiulii iilii.ils ol Ibo in 
lion lut la/uld till' lieity and the sliitute must iiu>v.iil'’“ 

The st it nil's deiling \ulU iia'iiiuuts din liom the United 
Stites to Indian liibis iiinoscnted, until tin iiiilol the nini 
(iHiith uidiiiv, the ibiel soiiiie oi lnb,il income', sii[iplemi nted 
oul\ siioi Hill all j bi spend st it nil's oi tie, tins anihou/iiig 
the leasing oi s lU ol tiibiil I inds to otlin Iiidi in tulies"-'- iii to 
non liidtanh 

A liullioi sonice ol incoim ol < oiisidi lable iiniioil inc'o dunng 
letiid dec nil s is lonstitulid li) jiidgimnl aw nils m siilbs 
against the Thultd Ht ilis 

In ic'imt yens, vaiious jiinsdn tioiiid ii Is liaie pioi ided th it 
no pait ol tlu ludguK'iit lint iiiiy bi m tided iiiusiiiut to Uie 
atl shall bo paid out m iiei i i)iiti piMiienls In the Indians 
( oat Hill'd “■ 

This pioMso itiuesinls a Moll esi iblisbtd iLiidiniy to tloiolu 
U'loiciies fiom judgments in cliim t isi's to (lit i ebudtlnig of (lit 
tiiliio liibil est lit 1 illii'i llnii to It'uipoiaii ii.iimenis Mhitli 
no easily dissiii iletl 

Au Unpoilaiil souiet' of intome tint to Indian Inin's fioin mm 
gtnt'iiinit'nlal souiees di'ii'lopt'tl wllli the bmhltng of luilinuds 
aiios& ludiuu 1 escivalioiis * ’ 

Most of Iho sUituti's whkb gi ml rights of way to laiUtioda 
Ol olbti tiausiKHi liioii tii rommunualion coiupunles iiuividt' toi 
piymenl of compensallon to the Indian lube A inaioiily ot 
the statutes lelilmg lu imlioids lonluln thi iiluiiso “that the 

«»Acl of Match 8, 1817, kic 4, 9 Rtat 202, amtnding Act of luno 10, 
1841, BPC 11, 4 Stat 726, 7)7 The 1817 pimi-mia was huijMquenlly 
embodied willi ullui matcnal, m R h I lOHinind 21 B b C 111 

•““Tin dlit'illou that the nmjuy 'll! ill he piiid to Lhi Omk nation Is 
not decisive, hccausi payment In Ihi bends ot famihes Is a mode of 
making payment to tbe nation But the condition that a iclonae uf all 
claim foi tile wboli 'um nhaU (list lie iM'iultd bj the Ciiek nation. Is 
not equivocal, because euch a leleaM itiuld not be eycciiUd by tbe heads 
of famllk's oi by individuals And when the act dlietW Uinl the paymint 
shall he made to the ('icek nation and that the lehiibi shall be ciocntod 
by the Cicek nation, tht infeiince wouht htsin to bi itiy sliung against 
a tlisUlbullou pit (.apita But when tbe nit ki»h out Hlep luilbei, uni 
leqiikes that the poinoiiR to whom the mimey uhall bt paid Khali make 
sallBlactory pioot that they have full powei anil nullioiity to leceive and 
itceipt for the Home, the infiience becomes uiiMsIlbli' ngnmht a dtstrl 
button and payment to hcada of families, wlitch would lie entliely Irre- 
tsrat Uable with thiK provision " (I'p lH-40 ) I'nvnii nt of t'n I Un Moneys 
tu the Creeks, 5 Op A G 46, 48-49 (IHIH) Th(> Intel iioitlun ol ibla 
opinion, appaiently inconsiatctit with the nbovi quotation, wan revised in 
6 Op A G 98 (1849) Of Fnyiuont Of Cuitain Moneys to the Cheiokis>K, 
6 Op A G 820 (1801) 

“Payment of Cei lain Moneyi, to the Chiiokics, 6 Op A G 320 (1811) 
Accoid Miami Indians, 6 Op A G 440 (1814) (tieaty provision, omblgu- 
ons, Bupetseded by statute) 

“Vailoos early atatutea provided foi payment by ono Indtm tribe to 
another in connection with intertribal land tiansference See, foi 
example, Act of ilane 6, 18T2, 17 Stat 228 (payment by Eansiis Tribe 
to Osage Tribe) 

“ See, for example, Aet ol Itfaicb 8, lORl, 46 Stat 1487 (Pillager Bands 
of Chippewa Indians) And see Chaplet 9, sec 6, fr 14B 

“ See secs 18-20, svpra 
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said ittilwaj company shall pay (o the Secietaiy ot the Inlenor, 
foi the boncht of the inititulii nations oi tiihos thiough wIioM 
Imds Slid lino may he located,” a spciiflcd sum,®* which is 
Iiequcntly fis-cd 'll 5.10 pti mile of load In a few instances 
similni laiigiiiue icfeiiing to n deflnitc tiilie is used iiisttid ol 
the moio geneial laiijniaso ahoye noted" A few statutes pio 
Tide th.it the i.iilwny company shill pay the leqtuxed sum “to 
the Secietciiy ol the Iiiteiioi, foi the benoht of ihe iwiticnlai 
nations oi tiibos oi indiMduals tlnonth whose lands said line 
may he loctted A few such statutes piotide simply foi piy- 
nieut diiec tly to the tube cnucLined ° ' Olhei statutes pioy ide foi 
payment without speiifyiiiR the minnci of such payment"' 
lu 1801 the mattei of lodiond lights of way, liitheito dealt 
with m piecemeal legisl ition, was coyeied by a gcucial statute* " 
which proyidid 

hno B That whcie a lulioad is eonstinctod niidei the 
piovisions of this Act thiough the Indian Temtoiy theio 
shall be pnid by the lailioad company to the Secietaiy of 
tile Intel 101, 1(11 the Iionelit ot the paiticiilii nation oi 
tube tlnongh whose lands the loatl iniy be located, such 
an annii d chiigo is may he pit sciibed by the Fiecietaiy of 
the Iiiteiioi, not less than hfteeu dollais toi each mile of 
10 id, the same to he paid so long us said lincl shall be 
oytnod and occupied by such n.ition ox tube, which puy 
men! shall be m addition to the compensation olhciwise 
lequiied heiein 

The yaimus goneial statutes luthnii/ing tlie leusiiiff of Indian 
lands, and othei foims of disposition ot Indian tiihul piopeity 
which hayo been nnalyyecl ui o.iilici sections of this chaptei, 
geneially pioyide that the pioceeds fiom such tiansactions shaU 
he deposited to the oiedit of the tribe concerned 
The folloyyiug table slioyys the yaiious geneial statutes diiect 
mg that spooiflod foims of tubal income be deposited to the 
acditof the tube"" 


111 of lulv 4 1884, 28 Stut 09 7t , Aot of Inly 4 1884 2d Stilt 
78 74 , A( I of r(>bruaLv 18, 1888 21 Stat 83, 87 , Act ot M ly 14, 1888 26 
Stut 140 142 Act of May SO 1888, 26 St it 102, 168, Act of June 20. 
1888, 26 Stat 206, 207 , Act of Juno 21 1800, 26 Stat 170, 171 , Act 
of Inna SO, 1800 20 Stut 184 186-180, Act of SeptttnlX'i 26 1880 
20 Slut 486 487, Act of BVbiu-iiy 24, 1801, 20 Stat 781, 786, Act of 
Moicli 3, 1801, 20 Stal 844 840 , Art of Fcbiuaiy 27, 180S, 27 Stat 487, 
460 Act of I'Cbinaiy 27, 188d 27 Slut 402, 40,>, Act of Uaich 1, 1803 
27 Stut 624, 626-620 Act ot Dc-combar 21, 1818 28 Stat 22, 24 , Act 
of Augnst 4 1894, 2« St it 229, 211 , Act ot ApiJI 0 1808, 20 Stut 87, 
80 , Act ot Janoaiy 29, 1807 30 Slut 502 604 , Act of Uaich 28, 1808, 
SO Stat d41, 342 Tbp piovlBlon in guoatlon la fonnd In sec 6 of each 
ot the foicgoiiig statutes 

«- Aot of Jnnnaiy 16, 1889, sec G, 35 Stat 647, 040 (MTute EaitJi 
band of fhippewiH) , Aot of Febmaiy 28, 1889, sec 0, 26 Stat 684, 686 
(Yankton Indian Beseiyation) , Art of Maich 2, 1800, sec 6, 29 Stat 40 
41 (Choctaw) 

''«Act of Uaich 18, 1800, soc 6 29 Stat 68, 71 , Act of Uaicb 80, 
1800 soc 6, 20 Stat 80, 82, Act of Pebinoiy 28, 1899, Bee 4, 80 Stat 
012 Old 

“1 Act of April 20, 1800, 20 Slat 100 ("deposit with the tieasnrj of the 
tube to which the lands belong”) 

•" Act of Apiil 21, 1888, sec 4, 26 St.it 00, 01 , Act of Jtdy 20, 1888, 
sec 3 26 Slat 960, 861 (Puyallup) , Aid: of March 2, 1888, gee 2, 26 
Slat 1010 (Leech Lake and yvuite Earth Indian EeeeiTitions) , Act of 
Febiutuy 20 1888, 27 Stat 408 (Fuyollnp) , Act of July 18, 1894, sec 2 
38 Stat 112 CWbite Eaitli, Leech Lake, Chippewa, and Fond dn Lac 
BPSeiTatlonu) , Act of August 28, 1804, see 2, 28 Stat 489 (Leech Lake, 
Chippewa, and Wuinebagoahlah Beseiyations) , Act of Much 38, 1886, 38 
Stat 77 

•°BAct oi Much 2, 1898, SO Stat 980, 802 

•» Special nets apply Ing to paiticulai tilbes nuike similai praylmoiit 
for depositing pioceeds of leases, etc, in the TTnited States Dteasmy to 
the aedit ol tlio deaignatcd tribe Act ot Apill 16, 1912, 87 Stat 86 
(homesteodeia’ payments on Coettr d’Alene Beservatlon) , Act of August 
0, 1010, 10 Stat 446 (sale of Eiowa town site reseiva) , Act of May 28, 
1908, 83 Stat 268 (sole of Chippewa timber) , Art of May 20, 1808, 36 
Stat 418 (solo of Spokane surplus lands) Of Act of PeUinaiy 18, 1009, 
11 Stat 680 (Kiowa, Comanche, and Apache) , Act of Tune 17, 1910, 86 
Stat 6dB (Choyonne Arapahoe) 


TIBO 

No 

Source of inoome 

Date of act 

SUtnte oita 
tion 

Provision 

J6 311 

Riahtsofniy 

1890 
w Samond 
ed 28 , 

1902 

iObtit 991 

"Paj mailt to theSeo 
retaiy of the Interior 
for the beneat ot the 
tube nr nation ’ 

29 no 

Highly of ttiy for 
tolephoni.itc 

Moi 6, 1001 
i,ei 3 

31 Slat 1093 

“Pay to the Secrotary 
nfthelotenoi for the 
use Bodbenedlofthe 
Indians, such an 
nual tB\ as he may 

26 921 

Biirht of wav foi 

Mm 11 1001, 
amended 
Mnr 2,1017, 
set 1 

99 Stat 09,30 

btat 079 

“Paylo the Semetiry 
of the luttnin, for 
the use and beneflt 
ot tliH Indians such 
annual tn\ as ho may 
de ignoto ’ 

26 320 

A^nultion >Aof 
wya fo^ nmtt. 

Mar 9, 1000 

Sifatat 781 

Deposited in the 
Treasuiy of the 
Uniteil States to the 
of the tribe or 

26 107 

Sdeof timbei 

June 26, 1010 

9AStit 867 

"Shall lie used for the 
benefit oftheindi ms 
of the leseuatlon m 
snoh mannw as he 
[Sicietoiy of the In 
torior] may direct 

26 100 

Sale of agenoj 
tracta etc 

Api 12 1924 

HStat 93 

‘ Depoailed in the 
Troiturvofthe Unit 
ed States lo the 
oredit of the Indians 
owning the same ’ 

3&4O0R 

Mining leaie of 
agonoyiessivea 

Apr J7, 1929 

41 "itat m 

"Deposited in the 
Troisury of the 
United Ototos to the 
credit of the Indians 
for whose henehtthe 
lands are reserved 
subject to appropiia 
tIon by Congress ter 
eilnoatlona^l work 

of n(finmjs?ret\on'*rt 

X6 016 

Sale ot burnt tun 
bor on “Publle 
Domain ’ 

Mat 4 1919 
amended 
July 3 W26 

37 Stat 1016 
amended 
44&tit 891 

“Tmnsforred to the 
fund of suih tiibe or 
otherwise aoditoil or 
distributed ns by 

Mat 

Agricultuial eti 
tries on wrplaa 
coal 1 inds 

Fob 27, 1917 
see 1 

39 Slat etl, 
016 

law pros idod " 

"Shun be p ud into the 
Treasury of the Unit 
od btatee to the 
credit of the same 
fund under the same 
nmditioiiaandhmite 
tionsasareorinaybe 
preeiaibed by law for 
the disposition of the 
ptoceodb arising from 
the (lisposal of other 
Bumlus lands in such 
Indian reaors ation ” 

to S10 

Water power li 
ceouientala 

June 10 1020 
wo 17 

41 Stat lOlU, 
1072 

"Sliall bo plaoi d to the 
credit of the Indians 
of such reservation ” 


In .idditiim to the foicgouig gpeuhe piovisions, thoio uio othei 
cmienlly effective statutes i elftfmg to the leasing of Indian lauds 
which do not sp«H.ify Uie inauun in which the leceipts aic to be 
handled 

The Act of Mnich 3, 1S83, us amended,"" piovides 

All mistellancous levenues donved fiom Indian leseiya 
tlons ogennes, and schools, except those of the Shye 
Civdi/ed Tubes, and nol the icsult of the liboi of any 
membci ot such tube, which aie not leqnued by emoting 
law to bo othei wise disposed of, shall be coveied mto the 
Tieasiiiy of the Lmted States undei the caption “Indian 
moneys, pioceeds of laboi", and are hereby made available 
foi expeuditiue, in the diocietlon of the Setretaiy of the 
Inteiioi, foi the benefit of the Indian tubes, agencies, and 
schools on whose behalf they aio collected, subject, how- 


»Act of Febmary 28, 1801, sec 8, 26 Stat 786, 26 L 8 C 807 
(graong leases) , Act of Angnst 16, 1804, sec 1, 28 Stat 806, 26 U S C 
402 (farming leases) , Art. of July 3, 1936, 44 Stat 804, 26 IJ S C 402a 
(leaso of Irngable land) , Act of May 11, 1088, 62 Stat 847, 26 U S C 
806a (mining leasee) 

"Sec 1, 22 Stal 690, as amended by Act of Match 2, 1887, 24 Stat 
469 . Act of May 17, 1026, sec 1. 44 Stat 600 , Aot of May 29, 1028, gee 
1, 46 Stat 986, 001, 26 IT B C A 1C6 (Bnpp ) 
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erei, to the hmititions is In liibil fniuls uniMisLd 1)\ 
sw Uou27 ot the Vc I oi Mij IS, lOlb (Tliiitj uiiiUi Ht.itiilcs 
at L ugu, page 1C9) 

Thit this ict docs not limit the powei ol in Iiidi.iii liihe to 
icf one paimouts h ised uii use of tiih il 1 iiirt wis the vinv taken 
I)^ the Hep ulmeiit ot the rntinoi in holding tint ft ibis «if,iii 
i/id iindoi siitiou 10 oi the Act ol Tuiii IS, lO-W, hut not inioi 
poi itedundei seition 17 mi«ht diiuisit siiih uoeipts in then own 
tu'isuiy This courlusioii m is lonuiiied in bi tUi Coiniiliollci 
Gonci.il The position of the Inteiioi Depiitminl md ol the 
Coniptiollci Qeiiei il is “ml loilli in in Oxnniun of tlit ( 'onipl i ollei 
Giiiei il dated Inne 30, 18 !7,"'‘ liom whuli the lolloning ovieiiris 
aie tlkin 

' ' the act of M i> 27, 1020 (44 Slat 500), amend 

mg the ict ol Much -i ISSl (22 St it O'H)), goieins thi 
use ol leieiMies iteciitd by ufln i iN oi emploiies ot the 
Inteiioi Hepiitmiiil, iiidhisno ipiilu ilioii to suih p iv- 
ments is in ly lawliilli In made to tub it oUiieis nudei the 
pioiisions ot I lie act ol June IS 1‘)I4, inrt i oiistit ntions 
adoiitid themiudei and appioied In the StMid iiy ol the 
Inteiioi The legist it im histuii ol the act ol 18hl iiid 
the art ot I'GO sliows that tin so si iliiles vfi'U di signed to 
routiol iliid 11 gnlaii/e de]i utim nl il n ccipts lud accoinits 
They weit not lulemUd to ugul ile oi to pxubibil pninenlb 
made diiPcUy to tub il othc-oib"* ' ■ • 

“The uneslioii otnliitliei an oig iiii/ed lube mat eutei 
into ncgoli ilioiis iiid .igicuiu ills lesfiuling the ns(‘ ol 
tubal land and lociniiiiig paMiimit tn i u>gnlai1v bimndid 
tubal oflicci, by vutuo of such agiecmeiits, is piimiuly 
an admiinstiatne ipu stion to 111 lU leinmied b> llu Hihii 
taiy ot the Inteiioi in considii Hum ol such laclois as 
the c\pc'ueiu( of tin Indnii lulu in h iiidlmg limds, llu 
imount of the lunds tinolied the extent of the iilivily 
nndcitiikiii by tubal olhti is oi olln i meiubeis ol the lube 
in d( i eloping somces ol (iibal i in i niie, ind sinuiai lai tin s 
‘Undi'i Ailiclo IX, serlion 1 ot the Oonslilnlion ol the 
Qil.i llnei I’lmildiuioiia liidwn (’tmiumnilx, those loin 
munity lands which lie not assigned to luiticnlai indni 
duals foi thou pu\<it(* hoiiclit oi to giouiis ol uidnidiials 
opeialnig as distucls niaj be used by Ibe eouimumly oi 
may be leased by tlie council to uu'inbois ol (he coininninti, 
leiilals to dceinu to (he (onuumiity (leisuiy to be used 
foi the suppoit of tlic helpless oi othei public puiposos 
Tins piovision bupoi seeks pinu adnnnisti ilm icgulations 
lociuiiitig all leases Ici bi ippioved by the* snpeiinleiideut 
of the agpiity iiicl fuithoi ipiiuiuiig Unit all pivuumls 
luado oil the luisos should Iio (ieiKisited in (he rimlwl 
HIntos Tiensuu Uiiclei (tie pioscnt coiislilulumal mo 
usioiis the leceipts in quc'sUon up not iineimcs oi ic- 
ceipts ol (ho Unitoci Hlalc’S, (be agiecuieiits tiimi wliitli 
(hey aiise aio not igicomonts nppioicd by the supeun 
tciideut and eonsociuoiitly such iceeipts aie not ilfuled by 
(he act ot Jlay 17, l‘)2(i, oi legnl dions issued (lieieiiiidei, 
ivi(b lespect to the acconnllug and dejiosit of (nbil linst 
tnuds ” 


oAsr wo 1 

“Aiticle VIII, section 3 of (lie Constilnllon of the 
Obeyeniie Iluei Siouv Tube, above lefcued (o, inoTidos 
‘Tubal lands may be leased by the tubal council, with 
the appiovnl of the Secietaiy of the Inteiioi, foi such 
Iioiiods of tuiio ns nic poimittwl by law ’ Notlung w s iid 
in this section oi in any olhei soot ion of the conshtulion 
ns to whelhei lontals paid uudei such leases sluill bciuid 
to the dishuibing agent o± the leseivation foi deposit in 
the United States Tieasiny oi to the bonded treasurei of 
the tube for deposit in the tubal tieasniy Piesumnlily 
this Is left, Uke the othei toims of the lease, to the dis- 
cretion of the Tubal Oouncil and the Secielaty of the 
Interior " 


"* In iti code foim, the lefsience is to “sees ISd and 142 of this hlle “ 
»A-8eB99 

«Maieiial in quotations Is quoted hy the Compliolloi General from 
the Intenoi Department letter of submission 


1 ' Till iddition il piUMMs gi.iiited in (In new ir( do 

not ixiiussly mint loii till loiitiolbi (he li ilio (il then own 
lillliues iiul thill is, (lu II Loi I , somi iloiitit win Ihei siii Ii 
inllioii/iliou « IS iiiliiiildl IIoMciti, lining in u< n 
(he 1)10 id piii|iosi s ol (he ul is shown In its li gist nm 
liisloM, to cstciiil to linliins (lie fuiiil mil lit il lights of 
litililu It liliiitl 4Hid 1(11 il sell „o\< iiiiiii III, lint tliin 
lining hull slnmn llu liil that sonii ol the ixiwei so 
giliiltd h\ till' mw lit would luiiiiie the use ol liihil 
liinrts loi Iheii i< uiiiiplisliiiienl — In mg iiu ess n y iiiiidiiils 
ol sill h poweis— mil ihi tiiilliii till llullhe n ( ol linn' 
2"i. 10 Ml (•> Sill I'US, pioMilis Hill SI i lion 21) of (he 
I'eiiii UK lit tiipioiiii llioii III III il Vil (S .SI il 1211, sbill 
mil apply (o lunds hi Id in liiisl foi mdiMilu.iI liiiliiiis, 
issoi I limns ol nidiMilnil riidi ms oi loi liiiliiii unpoi i 
(loiis cli Mil lid niiili I IJie ill ol June J‘n Till, lliisolliie 
wmilil not be leiinnid to obiei I lo llie pioiiilines snggesleil 
111 10 III ini'iiioi iiidnin ioi the liiinlliii ol tiihil liiiuls of 
Indiiii lubes oigaiii/ul piiisiiinl lo llie slid ul ol Iniit 
18, 1011 

Wliitlioi (he foiuliision in wliiih lln Sent I ii\ of llie IiileTioi 
and Lbo Goniiiliollei (liiuiil agiied, in llu last ol m ntgaiii/eil 
liibi, ipplii s uinally lo in uinng iiii/i d liihe iciiiiiiis niiiei- 
I un Iniplicil in lliis pi oblem is ihi iiiiesljoii nl wlnlliei ligisla- 
(lon suih IS (he IsSl iit Ins iiiy ipplii ilion lo funds in the 
possession of 111 Tndiiii tulip O’o this fpipslioii wi shill lelnin 
in tin linil section of this iliniilei 

B M\NNER OP MAKING PAYMENTS TO TRIBE 

Ulhongh a good ded ol the finegiiing disiussioii h is di ill in 
I'Ml ililv willi Ihi minim is will is Hie snuii i> ol p,ivini ids in ido 
lo III Indi III liibi , it lein mis lo noli llu i iiiinisgiiiPial si itulis 
ivluih hue itgul Ill'll the iiiriiinei ol in iking siii li piMni ids 
Oeiici illy siicli si ilnics li ne In i ii I undid lo di I ids oi p iviiii id 
not (oMitd by till liiiitv oi ail diiilii wliiili the paiineid is due 
tint III leil an i isis gi ni nuesliiiiis liau' iiiseii as to the inin- 
pilibilily between the si itnlis c ii id mg the deld and Hit stnlulps 
dele'iniining the in iiiui'i of its disehaige 

Poi (he most put, these sta I nil's itt di signed logiiiiid 'ig'iliist 
fiaiid mil mil iiuiess m lh<> disliibnlioii of Imids ahil suppliis 
'Pile Act ol June (0, ISG,*" lonl.imed (wo gencitl piirtisioiis 
(oxcinig (he piymeiit ol Iiiih.iii amimtu'S 

Sir 31 And lx il fnillin (iKiilnl That the jiivnient 
of alt innmttes «i otliei sums slipulated hv tienly (o he 
made to any Indian lube, sliill be nude lo the eliiefs of 
suili (iHiP, 111 1(1 sntb pi'ison ns said lube sli.ill iiipouif , 
Ol il aiu (iilM* sb.ill .ippiopmle (hiii nimmlies lo (he 
puipose ol ediie ilioii, oi jo niiv othei spei iHi use, then to 
siub poison Ol pi'isoiis ,is such liihe shiill designate 
Hir 12 yl«c/ lx il fiiilhn rmnftit That il shall be 
lawful 1(11 the Tiesideid of the Uriilisl »S(,ites, iif llie le- 
qui'sl of any IiiiU.ni lube lo whirh in> amiuilv sliall be 
payable in iiiiiney lo ennse Hie s.iuir‘ lo lie iMld lii gixids 
pnirliasesl ns piiuided in the next sectliui of this act (t* 
737) 

As subsequently niaended,”' these piovisimis nio embodied in 
the United Stales Code in the following foim 

§111 Piyiueid of aiiiiiiities and dislilhtilioii of giHuls 
Tlio piyinent of all iiioiieys and Ihi* disli ihuliou of ill 
goods stlinilaUsl lo he iuiinshed lo .my Iiiih iiis, oi tiilie 
ol Indi ina, shall be made m oiio of Hie lollowing waj s, ns 
the Piesident Ol the Kei lel ii\ oflhe riiti'iioi iiini diieil 
Fust To the chiefs of a tiilie, loi the tube 
Second In cases wlioie the impeiious ndmest of Uio 
ImIh* Ol (he iiidmduals mteiiiled lo Is* buuaied, oi any 
tiesty slipulalion, leiiuiies Hie inteiMmlnm of nn agwicy, 
then to TOcIi pel sou .is Uie lulie tJnill 'ippoinl lo ipiene 
such moneys oi goods, oi If soieuil jieisiins 1 h> ai)]Hiintcd, 
then upon the Jciinl oidei oi lecoipt of such ppisons 

'™4 Stal 7«5 

•w Aot of hlaroh S 1817, spc 3, 0 Stal 203, Act ot Angnsl 30, 1872, 
BOP J, 10 Stal 41, 56 , Act of July 17, 3870, aoca 2 and 3, 38 Stat S10, 
800, 25 U S C 111 
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TRIBAL PHOPERTl 


Thud To Jlif lii'uU ol H)p fiinilir^ aiiil ii) the iiitli 

MauiWonUtlc'd 111 iiiiU(ii)iH !U tlit lumii^soi I’ood'. 

Fouith llv (OHM lit id thi tiilM*. sucli m koikIs 

nu\ 1)0 apiilKHl (Iiiidh, uiidi't '■licit KU'ilifion*' ii«l ukok 

stsloit \Mlh tit lit ''lipiil itiiiiis, ts iii.i\ tM pu'.ddiort t)t 
till stiiiltij of tho tlllolHll to MIth iiuipoMs IsWlllIllol 
IHomoto Iho li iiiimii tiiil pio‘'piiit\ nl tho lucmlms ot 
till lulu, iml will oiKoniam nhli liodiutl Jmlnii'j iii tin 

1) lints ot lll(lU'll\ 1111(1 IM 1(0 

Vinous olhi'i eiih stiliilos still m loin it(jmi( onil mil 
niilitaii ollicfis to cdtilt to tlK ictiiil ilidnon ol fcmxls oiviiift 
to IiidiiUis,''’ xutlioii/c the I’lisideiil to miuito tint pavUKiils 
111(1 ill In 01 US lit mull l)j tlKi t nious siipitiutcndiuts,"” puiinil 
piniiient ol miiuitus in ( 0111 ,°'“ 01 Kouds ( it the iciiiast ot the 
liihi )“'* nitlioii/( liiiliuis IS nils ol ui' 01 inii to ukuw* 
iimultics*o Kipiut the Hinctaiy ol the Tnttuoi to dosiKiiitc 
(lishinsiiii' olliciis h iiKlluiJ! pt'i c ipit i pajimuits,"* i\tui(l those 
s.a£( tpi nils lu the pnmiut ot ju(lf,m('iit moneys,"' ittiuiio thi 
piis(?ii((> ol thp “oiieiii.il pKkige” whin Koods no distiilmlud," 
111(1 iiipuie 1 ( 1 X 11 Is as to Ihfi status ol tiibil hsi il iff ms gi'iiei 
'1117,'“ ipiiubiu'alilo acLOtints,'" iiul ittoudauci icioids foi the 
occisiQos when goods iie difatnhutod 
The loiugoiiirf stitutcs iK' designed piiiuiiih to piotort the 
IiidiiiQS iguiist In 01 dishonest ollunldoin A sepnato hodi 
ot hgislitiou is (lius-Ud igiiusL luimoi ihti on the patt ol (he 
indiins 

Section J of the Art ot Much d, 1817,““ as it ipiK>ais today 
111 title 2" ni the United SI lies Code pioiides 

t|1 ji) ilhholdiug ot moiujs oi goods on luoiint ol 
lutoMiatiUB liqtiois No aimiiitits, 01 moiieis 01 goods, 
shill be paid 01 distiilmted to Indians while tlui in* 
undcL the mfluciuM o£ any description of into\iciLing 
lunioi, noi while theie uio good and snlhcicut leisoiis 
leading tht olhcois 01 agents, whose duty it nnt bt to 
mike such payments 01 disti ibuLlon, to belieio th4il theie 
IS my sjieties of lutovicatiug liquoi within conicnieut 
leath ii£ tho Indians, 1101 until the chiefs and heidmen of 
the tribe shill hue pledged themselves to use iU then 
influence and to make ill piopci cseilions to pieietii the 
mt induction lud sile ot sudi liquoi in theu tonnliy 

Tho Act of Maiifli 2, 1867,“' still lu foite, foibids the payment 
of tienty funds to an Indian tube which, since the last distiibn 
tiou of funds, “has engaged m hosUlitieB against the United 
Stales, or against its mtixens * * + ” The Act of Apiil 10, 
1860, also still In effect, foibids deliveiy of goods pmsuout to 
treaty to chiefs who have violated a tieaty“ 
tVe have alieadj noted Ih it the Act of June 22, 1874,' ' leqnued 


•»Act 01 Tune dO, 10 14 4 Stal 71C 7d7 B S > 2088 25 0 8 C 112 
‘•Act of March S, 1857, sec 1, 11 Stat 169, B 8 i 2089, 26 0 S C 
111 

*“ A.ct of March 8, 1866, ate 3, IS Stat 041, 06I, B 8 i 2981, 26 
0 a C 114 

•«Aet of June JO, 1884, sec 12, 4 Stat 786, 787, E 8 i 2082 
25 U & C 116 

Act of March 1, 1860, see 8 80 Stat 924, 947, 25 0 B C 116 

*>• Act of Juno 10, 1860 see 1. 29 Stet 821, 886, 26 0 8 C 117 

*“ Act of Much S, 1011, sec 28, 86 Stat 1068, 1077 26 0 8 C 118 
•“Act of April 10, 1809, 10 Stat 13, 39, B S J 2090, 26 0 8 C 132 

*» Act of March S 1011, sec 27, 86 Stal 1058, 1077, 25 0 8 C 14} 

•“Act of April 4, 1910, aec 1, 80 Stat 209, 270, amended June 10, 1921, 
sec 304, 42 Stat 20 24 , 20 0 8 C 145 

•“Act of Fehtuary 14. 1878, 17 Stat 487, 468, K 8 J 2109, 26 
0 8 C 148 

•“9 Stat 208. E S i 2087, 26 0 8 C 180 
•“14 Slat 492, 516, B 8 I 2100, 26 0 S C 127 
•^ 16 Stat 19, 89, B S i 2101, 25 0 8 C 188 
<“18 Stat 140, made pcnnonciit by \ct of Much 3, 1876, set 8, 
18 Slit 449, 25 0 S C 187 


the henelK 1 iiios of oblig itions lioni the United States to peifoim 
useful 1 ilim in 01(1(1 to m'i uh the sums 01 supplies owing them 
At 1 iiioiis times piiiMsiims weie mult tint tiilips at wii with 
till Uiiiliil htates should not I cieiie ininntics 01 ippiopn itioiis 
riius, sicUiiu 2 ol thi> Appiopiiatiou Act of Mitch I, 1873,™ 

pioMdiil 

Tint none oi tho ipiiiopu itioiis hcieiii made, 01 of aiij 
appiopilatioiis nude foi the Iiidi in scuice, shall he pud 
lo on bind lit Indi.ins 01 aiij ixulion of aiiv bind while 
■ I wo with till United St ilts 01 with the white uti/ens 
ol am ol the Stiles 01 Tnutoiios (1’ 440 ) 

.Sttlioii 1 oi tlif same iiI, now enihodicd in the Dnilcil States 
Code as section 120 of title 23, piovidos 

Till ,S(xi(t(iy ol tb(‘ iiituioi is intholi/'Wl to withhold, 
liom im tiihi' ol Indnns who ni ij hold any c iphveb 
olliii than Inch iiis im iiioutvs due them tiom the United 
Stile, until slid eiptitPs sliill lie 'umtudeied to the 
liwlul unthoulies ot Ihc United Stites 

A thud tviie ol st iluli' gmeinmg iedei il pivnicuts and dis 
lulmlioni IS (oiKi'iiud with tlu' issue ol tiilnl payments veisui 
ludiyidnil payuieiits Utuaig the illotim'iil peiiod a jicisistetit 
t'ttoi I w' iH III idp to nidiy iduulue inmnties and funds, foi appioM 
iii'ilely the sime leivnis tb it eieatod the desiie to iiidnidualue 
laud 

The Aiipiopuation Act ot Mat cli J, 3877,' ‘ eoiUalued a direetiou 
to each igwit haying supplies lo clistiibute — 

' lo make oiU lolls ot the Indiiiis entitled lo <nip 
phes at the igtmey, yyilb the 11 mn s ot the Indi.ius and of 
the heads ot ttimlies 01 lodges, with the umubei in each 
1 iiuily Ol lodge, ind to gne* out supplies to the heids ol 
f iniilu>s, ind not the he ids ot tubes 01 bauds, and not to 
gne ont supphct, foi a giuatci length of time thm one 
week in ichaiico PtoviHii ho^ocvci, That the Uommis 
sionei ol Iiidnn Aftaiis miv, m his diseielion, Issue sup 
phes foi a gieitei poiiod than one wiDk to such Indians 
as aic poire ibly located Upon then leseiyation and 
engaged in agiicnltiuo 

The puipose ol this ptousion was appaienlly to bieik down 
the tilbal contiol that chiefs nught eyceieibe thiongh the distii 
buhou of food and clothing and to tiansiei the piesbge attached 
to such ofliees to the Indian agents 

The Act of Mnirti 2, 1907,* authoiizes the Secielary of the 
luteiioi to appoition "tubal 01 timt funds on deposit in the 
Tiensiiiy of flip United Rfates” among the membeis of the tube 
concerned** 

General segiegatiou ind distubution of tribal funds to mem 
bois ippenring on “flnil loUt," made by the Semetnry of the 
Inteiioi was authou/pd by section 28 of the Act of Slay 28, 
1918,” and section 1 of the Act of June 80, 1919“ The lepeal 
of tho distiibutlon feitmes ot the laltei statute by the Act of 
June 24, 1988, "" pai allels the teimiuatiou of the allotment pohey 

« 18 Stat 420 

•**9oc 2 19 RMl 271 299 

»*a4 Mat 1221, 26 0 8 C 119 See Chaptci 4, see 18, Chaptei 10, 
bCC 4 

•“bee 2 of this act pioud«, foi pajment* to helpleas InUlans 96 
Stat 1221, amonaed by Act of May 18, 1916, 89 Stat 128 , 26 0 8 C 
121 

••■40 Stat 681, 691, 25 0 B C 102 (segregation ol funda) To the 
effect that the piepniation of a "final loU" nndei congieaBlonal dueclion 
cannot in the natme of the case, picvont a latei Congress Horn author 
telng a now loU, see Op Sol I 0 , M 27760, Januaiy 22, 1986 (Creek) 
And eee Chaptei 4, sec 14 , Chnptei ]0, gee 4 

•<•41 Stat 3, 9, 25 0 8 C 168 (unollment) 

"»6a Stat 1087, 26 0 S C 1C2, 102a See Chapter 4, sec 18, Chap- 
tei 10, see 4 



■J'HIBVL RIGHT TO EXPEND ITTEDfa 


Odiei unveil si iiiili s itl.iliiic: to the Ii mdliug ot fmuls 

(hie Iiiiiii (he Unihil SI it(s (o Iiiflnn tubes ulile piiiuaulv to 


""R 6> i| ^1197 _'j DSC’ (lamititKin on u*l>li<-i(ion ol tubal 
InniK) A<( «( Mn 19 IWIi si i 27 9H SI it 12. 13S 2-| V SI I 12. 
(Il'-'lK.ntlitUK Horn tiiliil funds TMtIioiit spccilli ippiojii iitiuns) Ad ol 
Vlirilll 102(1 44 Stit 2 12 2D I & f A 12 U (Wipp ) iTiibal funds, 
iisi* lopuiiliiv 111 uiiiKi liii piotidmii (It tiibil piojiiitt), \it olUi\ 
9 lots su 1 02 St (I 201 in 2oU H t' A 121b (Snpp ) (aiihiltonds 
toi ti n( liUR and ollu'i ispinstal lit ot 11 ii 24 1022 42 Still 012 "iTO, 
2‘i It S c 121 iE\i)cnd(tuti,8 liom tiiliil lunds ot Flip t iMli/cfl Tiihca 
wlllioiiL puilit. iiiiKopiiutiiiiisI , Alt (If fun. 10 1010 spl 17 41St.it 
I 20 20 n S C 12"i (Espuiditim ol inomis ol liiliis ol imipin 
\t,uiPi) II S ^ 2042 2 j h S C 1 it f trtianies to dishiiisiiiK offlpeis) , 
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nilltns (t ittniiiKiiig imictdnii^ .Hid Hit onioitoineut ol ipinu 
ini.itiDii Iiiuil ilioiis 


ActotlTiKlil 1‘07, ’isnt loio Kilt. 2" U S C 114 ( Ippi opi i it ions 
loi siippllis iMiliblt imiiiidiitdt) V(l Ilf If iifli ls7T Ih Stil 120 
no 2">ti SI 1 ■> ISiippliis distiiliilli d oilstopindll ditiilURKs) \(t 
(|I lull I IsOS Stt 7 10 Slut 071 '0(, 20 U R C 1 Ki (I ommiit itinu ol 
I itii'iis ludiithii siippbi 1 Icl ol Jlaiib I 1007 44 Scat lOlO llHli 20 
ti h ( no I Viipnpii itioiis fill siibsislillif ) Vit of WiiPli t 1907 
14 htit 1010 1016 20 ft S I 140 (Dili isinn iit ippi opii iLioiis tin im 
Iilouts mil suppllts) Idol rinniiiii2 1027 sic 1 44 SI il 044 019 
23 IT h I ns I hupp ) I Appi opi i iti.iiis tin supplies tianslPi to 
rniliiii Siiiiii suppli tnnd iTpenditnii) 


SECTION 24 TRIBAL RIGHT TO EXPEND FUNDS 


SiiiK IliP Imited Stilus md llic Iiuniii tiibi li.iie e.tcli .in 
intiiist HI Inliil iiiiiils liiltl 111 the Tieismo ot the Uiiilod 
Stitis, till iKiiiu.il luelliotl 111 ilisiKisini. ol smii inntls liis been 
III toiunioii uinsiiit oJ Hit tubt .mil (bi Fi'dei il GoiliuuuiiI 
Solti (s tietio Inntls iii t(iu(.i iiiicl, lie.ili iiioiisum in.iuy 
ot ovliitli ,iii> still 111 loiti, iialioditil I (omimm t.'itpiiioul ton 
tLiniug the (hsiiiisilioii of tiib.il moiit'i Fnlloouiig Ibt li0.ilv 
11(110(1, .iKui lilt Ills iMlh liifli.iii lubes ] ititiiHl 1« .irl ol too 
giess, seiMil 1 similiii imiiiost In iieent ot us o mtms new 
iuiinnl iG li loe lu.idi Hun iiipi ii imi tnibodoni„ in out oono 
ui iiiullKi, tup .igippuicnt ot the lube iiiil Hu ITmltd Milos 
fimriiiiniR oMuiublnie ot tiib.il tniuls 

Tndginent nioiuts .in it tied lo Hu Blitileel liuluiiis In Hie 
Coml fit Chmis Uiit boon luido “n ntdilo foi dlsiuisiiiou by 
tbe tiih.il nmntil ot s.ud Indi.nis, wub Hip unnoodl ol Hip 
Setittiiy ill Hit lutenoi, in Kcoulniup with Hu loiistitutum 
uul boJoMs ot the Bl.Kklu't Tiiho * '' • Othoi 

slitntes iiioilded loi Hit tMKOidiluiP of tiib.il tunds tin obiiots 
design, ited oi ipinoied by Hu lub.il rimncil concciiipil* Pci- 
h.uis tbe iMilust ol snih piousioiis is Jomid in sttlion 1 ot Hie 
tliinoiimtion Vet of Febni.in 17 1S79,“ pioiiding loi tlip 
diieiMon oi i.inous uipiopu.it’oiis to .iltpiii line nsos ‘within 
tbe disci elion of the I'losideni, 'nii with tbe poiiseut of s,ild 
lubes, e\pifssed lu Hit usnil iiiiniui ’ This piimsion w.is 
lepe.ited in snbsoiineni ipijiiipintion ids'*' <iiid nwdi iieinii 
lu'tit hi thp Act of Uiitb 1 1907'" 

Time is in uupl oil iguiuiimt betwoou feflpi.il .mil liibil 
mlboiitiLs in .Ids .intboii/ing Hu Heciet.tiy ol the Inteiioi lo 
ippiopinle monei loi the expenses of tiib.il lonncils,'’'" tub.il 
deleg.itos,'"' ind tiib<tl dtouitjs 
Tlieie ( 110 , of coiuBe, .i gie.it uuiubei of st.ilnlts .luthoii/iug Ibc 
expeiidiluie of tubal tnnds without expiess iLfeionce to tbe 
wishes of Ibe tulie,*" and Ibe piohlem of ledcial powci to expend 

Tulut Bisolution of luup 20 1080 49 Stat IBhb Aocoid Act ot 
Mudi 2 1 880 2B &tat 1012 (YanWoii) 

“ Vtl ot Turn 20, 1936 4‘) Slat 1918 (Oiow) Ut ol Miifb 1 1429, 
43 Stat 1439 (Klunnlli) Act of Mw H 1918 soc 1 48 Sint 108 
(Pm bios) 

«>20 Btut 29D HB 

(•' Spo foi enmple Vtl of Jfoi 11, 1880 bpp I 21 felat 114, 138 
" 34 Stot lOlB, 1010, 23 U S C 140 

■“Act of Hdiob 2 1029, 49 Stat 1496 (Clow) , Act ol June 1, 1988, 
92 Slat COB (Klamath) 

«« ut uf Moicb 3, 1881 21 Stat 48B, 4B3 (Miami, Peoiia Wea, 
KaBkaslaa, and Pianlcesbaw) , Jobit Rpsolutlon of June 7, 1924, 48 Stat 
007 (Foit Feck) , Tomt Rpsolulion of May 10, 1920, 44 Stat 408 (Foil 
Peck) , Act of Tunc 14, l'l2fl 44 Stat 741 (Elamalb) 

Act of ApiU 11 1028 4B Slat 429 (Chippewa of Minnesota) , Act 
of Tune 26, 1934, 48 Stat 1210 (Ne» Peice) 

••See, foi pximplp, Act of Maich 3, 1878 17 Stat 627 (Nez Fpice) , 
Act of Tnne 27, 1002, 82 Stat 400 (Chippewa of Minupsota) , Act of 
287786—41 24 


luli.ll Hinds willioni Itirtiau Kiiistiil is de ilt with clspwluie"'' 

II mil lu liotul liiiilPlii, Hilt Hip oui ssitni ol pxpicss utcipuie 

III (iibll ciiiisciit 111 utpiopii itioii pioiisions iplpniiig In lubil 
Iniiils (lops mil 111 cess, mil luijdj Hu .ihsiiut oi siub iimseiil In 
tut mini pioiiMoiis foi lUc .ippiopii itioii ot tulwl lumls ,ue 
siinght il till iiiiiust of Hu liibt (oiicpuu'd ilHiongb no itfei 
nice to this f itt .ipiKMis on Ibetiu of Hip stalulc 

Thopusiiil stale ot the I in witli ips]ii(l to Hu luiwoi ot iiii 
IndMii tiilu to pxpiuil tniuls oi disposi ot otbei iiiison.il piop 
eiti lulilbi IboT'iiitid Stitts in tinst lot tin Intip is tb.it iu\ 
siidi ixiiPiidilim must lu luthou/pil bv id ot ('oiiguss" ‘ The 
siiuilioii IS .unloi,ous lo tb It ot ipiii lie tiiist whin tin liusttc 
luiisi (oiisinl lo I xpiiiilitnu's bi tliP liendii lai i tint ol Hu tiusl 
fnnd lutlK cisootllic tmsi tniuls ol ,tn liiili in lulu, Hu iwci 
lo ddpiuiinp Hu inopiioly ot cxpi 1111111111 “. is iisltd In Congioss 
intl only in .1 loi y few c isps b is Conui pss deli i,«it(d its imwei of 
decision to icliunnsUativc authorities'"’ 

Tbe lustoiy of Indi.ui apinopmfioii legislalioii shows i con 
Iniuiitis sUngglp botwein two piinciples on the one band, it is 

Turn 29 1906 84 SUt t>47 (Mtnomnipp) Act ol Maj 28, 1020 41 fttat 
629 (Pill (niliaia Tiibis) 

Exppndlluip fioM tilbal funds loi a with divpiaiti ol puiposM eonsld 
PH (I lumhclil to Hip lilbp are aiithoiuwd in a vast unmbpi ot statnlpa 
Sic. loi exnmpli \cl of Tannaij 12 1877 19 Stat 221 (Osagp) 

3311 tost of 1 . 11 UHIS inipiovPuiiuts upon titbit lands lias Uen mpt out 
ol Iribal funds somplunts mill a pioilsioii tint Hip cost ol the miptoit 
niiiit sliall lM iipald to Ihe tube by tbe indlvldoil Indian benefited Act 
of bibiuiii 21 1021 SCI 2 41 &lnt 111)9 1108 (Bid DiKp Imban 
Eesiivntioii) 

PidciiH ippiopiiitimis foi linpiovemcntB npou tilbal lands haie fip 
quintli bppii made icimbuisabli nhlmatlone aRiinst futuri tubal lunds 
OI n(,ainst eueb funds as mi„Iit arise fiom dispos il of the lauds impiovid 
Ut ol Jnlj S 1010 30 Stat )98 (Quiniiult Indian Rpseiiatloii) , Art of 
Miiiih 3 1921, sec 6 41 Plat 1399, loBT (boil Belknap) , Act of Feb 
mail 14 1923, 42 &tat 1246 (Paiutp) , Act of hebiuaij 9 1929, 43 
Sis I 819 (Cbipiipwn) 

Vnuuus olhei statutes nuthoiize puments fioin tilbal funds lo indl 
Tidiiul mimbeis ot thp tillie who have paiticular claims upon tribal 
bouiitv Vet of Apill 29, 1902 32 btnt 177 (Cboctiiw Cbl(kisaw) . Act 
ol limp o 1924, 43 Htat 397 (Red Isike Indians) , of Joint Besolntlon 
of Pibuiarj 11 1900 20 Slat 669 

lei tun tiibil funds buip bein niado aiailablp foi loans to ludliidual 
minibus ol Ibi Uiba id of March 4, 1029, 13 Stat 1101 (Ciow) , Act 
o£ Bliii 19, 1935, 40 Stat 244 (Ciow) 

Bptmen 1910 and 1923 i numbpi of slatntea woie enacted appiopilat 
lug tubal lunds 01 tpdiial funds, to be leimbuiwd out ot futuio tubal 
funds for loads, biidBoa, publli R^ools, and othci public Impiovemente 
Act ol Tune 26, 1016, 30 btat 237 (Ponca) , Act of August 21, 1916, 80 
Mat B21 (Spokane) , Act of Febiusij 20, 1917, 30 Stat 920 (Navaio) , 
Act of June 7 1024 48 Stat 007 (Navajo) , Act of February 26, 1925, 
48 Stat 004 (Waiajo) 

•« See ChaptPi 9, nces 5B, 10 

• 1 Funds otbci than tiust fonda may be expended without inch 
antboilvi tion Bee Chapter 6, see 10 
r Of ZB V S C 190, 140 
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iiim'^IkI 111 I I iiiiun '• lit V hi( li i M'IuI mii'.litiitinn il piiwii I 
I Ml l|l|ll(lllll lllllIK 11111 I It I nil lull (lllltllll 111 lilt Mlllllll nil 
llli nlliil II ml .1 1 I. ., 111)1 lllil inillllillill |illl(li|lt Inii^lJll 111 
III) i \|i) inliliii I III liiiiiN mil mil iiiiiiniin i(i|iiiii llii MltiiiR 
'suit 111 mini iiiiiils 1,11 ill (null luiipii'-i m i m iiiiu i tli il uill 
i\ mil till iiiliiiii mil ill 1 n-- III 11 iiipinpi 1 limn ' 

\llll I pilllll 111 llW L^ - III I M I ll>lil|l|l>llll-l III t\MI II llll M 
iwii piiinipli' III ^(iliiiii J 7 111 I'll Vi 1 III Mia IS I'Hli " 

( 'iiii.,ii 1 iii\ nil il 

14 lii I I IK II, III in I tiiiiii hihiil liiHil iiilliiiiil iifiifii 
iiliin iiin ml inn ' n iiinin A .-li ill In i \pi mil il liniii lii li ill 
mini 111 iK wiilmii, pilllll ippinpi I il mil Iia (nii^Uv.. 

I \i I pi M lullin'. ' ipl ill/ lllnll nl llliil llli Ills ( illli llinil 
111 liiili III iliililiiii III II I mil nil i> \A nil im tiii-, I iaa pi i 
I i]i,l I |ii(l iifiii I jmii'iit ill nl aaIikIi IK II iiin 'Oil 
tliiiii I ill I nil lii'i i iiiiliilul Pi' lit il till III' ''liiillus 
sli ill Mill I Inn I .1 till, 1 AA A nil nliniKi In Hu Km* 

< lA III Mill lilt 

111 Ups list Ilf pii'iiiisis tin aaIiiiIi I xjKiiililiiii luiA In ni idi 
liiiiii tiiliil Ininls Iia iiliiiiiiisti iIiai iiiihni il k s aaiIIhhiI sjnnlit 
( iiiit,i( ‘■slim il ippiiipi I II mil I iKiilii KldiliKii AA is III lilt IiA 
lilt ViliilApiiMi VIJIi' saIik II (III i Ills 

VUii Ti ihiil till il\ i(M III iiiiiiliii'-t III iiHtiii Im Hill 
hiliiiii nj Inhiil inoiintii — Tin Inmls of in\ Miln* <»1 
Iiiili tils iiiifli i 111! niiihiil III IliP T iiiIkI HI lit n lA In 
iisi'il lin ]iiAiimiil III iiisiii iuu‘ jin uiiunis tm ]ni>li i liim 
111 till gniipiilA III till tiibi n, liusl Uu llu ti liiiiuilo 

liiiil I iillniniUi lull olliti ilimtiils mil loins nl I'lliui 
IiiltMiin Iitpiiliiitiil ippiiipi nlioii ills nsiiillA (inilnn in 
iilililmii In sjimini .iiipnipii itnins out ol ilisuii ilwl tiilnl luiitls 
III! sill I 111! iniiimsfis gtiK.i il npiiiiipu lUiiits nt Hit 1 i> 11 iiaaiii(J 
1 01 111 ' ' 

E\ik iisi's of full It < inuials in t iiinniiTtoes tiuni iil ( (til) il 
iiiinlsi Fm liiAilnit, mil ollii 1 osjitiists of mi iiiliti ol 
mil il (11(1111 ils Inisiiiiss (iiiniiiilli IS III (illmi Uilnl (>ii;iii 
l/lll(ills Aim tll,,l!.0(l nil ImsjiKss ol lilt iliiK-s, 111 
I IiiiIiuk iiiijilji’ 111(1 tijnumiiiiil not to (\tictl W pti tlmra 
111 lipn III siilisisri nil' ,iutl mil to e\im>il tito ii'iits jm mill 
tin usi ol ptnsoiniiA iiaahoiI ,iutmuolnli>s mil iiiilnilinR 
iinl liioiplliiii SjTOtin loi Aisils III W isliiiwlon Disliiil 
ol I'oliiiiilin AAhPii iliilA inlliiiii/tfl m ippioAtil ni atl 
A, mu In (lio < oiiimissioiu 1 ot (lulnii Allans "i." in HI, 11,1 a 
ililp fuiiii limils (111 tlipiisit to till* ciPilii of the pulKuIiii 
min* lutpii'sltil 

FiiUliPinioxt* IS \Ai> luiAC alii iih noted, “iiiisiplliui ipac 
mips ' ■' not dll' ipsiiK (it (111 1 iltoi 111 aiiA mpnilipi ol 

siiili tniK*" aiP (li'iiiisitiil 111 i liind pLculiailv uiisinmptl “Intliaii 
niimpAs inotpids of lilioi uni nio thcipiftei nailable toi 
i*\pi’ii(liliiu “la tlio (listiptioii ot tUt* Si'cietaiA’ ol Hit Intoiioi, 
rill till* bpuetil ol llu Iiulnii tubes, ia<n(its ind schools on 
A liiisi* 111 hill tliPA ,111 lolUitpil ’ ” suhjfti to till hnn 

lituijis IS to tiiliil tniids imiiiispil bv sptUon 27 of (ho Act of 

Mia is 19 Kj' 


" 'III otliei IlPlils Ilf QoAPiniiiiiut tin* publit ptiipose coipniiitioD has 
liipn iipali'd to liifilitnti liusmossliUi liinillint, of niipiopiinliiins ind 
this smiP ohiitliAi AAAs a innoi faitoi m llu stbimi ol tiibil Imorpoia 
tion 1 St ihlislicil bA dip Alt of lum* 18 1014 41 Slat <184 21 H S C 
Ibl rt At® 

' ‘ lO Stn 12, 119 211' S (' V l-M (Siipp) ( iimimpli to III <11 IL] 
iml tthtiiiii) On thi bisN ol this stalutp tin I'omptiollpi Giniial has 

belli tb d loiitinits AiltU atloim as tot pniucnl ot fti s out of tiihal funds 
should not b( appiuAPd bv flip Setrtlnij of tbi IntPiioi In tho absence ol 
lApiPss slatutniA AUtboit/ ilion OnmptroUi r’a DLCialonb A 24911 

Xovcmbil 8 19JS A jTXfo j i<)jn ^ 2917o, 3 Ha> 8 1910 A 

1181S miuiiA 2i> 1911 V HiO<»l Oftnbu 20 19s2,A 81210 Dpcem 
bn 2 3910 i 14289 Octobei 11 19J2 The IntpiIoi Dtpaitniint tikm, 
tho iMjsitmn In auiat of the Coniptiollci Gtnpials Opinion ot June 80 
1917 dispus fd tiiinn (hnl tlipsi diusions do not npplA to hinds m Ihi 
liiasuiA of an urbanized tnlie Memo bol I D , Jinuaiy 18 1998 
I' 44 Mit 242, 21 TT fc P A 12H 
"“Act of Mia 9 1918 12 Stnt 291 915 

• "1 hint 12 liS 21 TJ 9 0 A 113 (bnpp ) Ami me sit 29 
‘.I'piii SipiIsiiMimn Sol r II IBIIU ii> 2 I, 19-10 


111 AiiAA lit llu pitseiil st iti ol llli 1 in an Inth in lulu sic'kiiif, 
l piitiiiilii disfiiisiliini 111 ‘mini tiiiids 01 ‘tinst liniils” in 
'll! In isiiM 111 III! I mild SI Ills ijin I mpu'sf i sjiiuifii niii 
.iisiniiil ip)iiii]ii 1 II mil iililiss Imliiii Miiiu'as rniiiids of 
I dan III lA illdilt 0/ llu piiiiuisi IS om ni flu loill piilluisps 
till AAliuh i'iiiir,i(ss II IS kiai 11 Mil HiciilnA ol llie Iiitoiioi luu 
iiiimiii -pitiihiiK lUllKiiilA Ol III! puiposi is line* is In aa hii li tin 
eiimiil Intiiioi Iitpulnunl inpiopiiilioii itt apsK Ituipoi ha 
spiiiiliii^, iiillmillA 111 Hill Iitimlmciil I'luhi iiiA ol llicsi 
thipi ivipimii uhiiiuisli. iliAi mthnntA iiithu Ih 111 i oiifiits 
simi il i]ipi(iiiuatioii innsl be iibl iiiiPd 

Till I hiiiil itiims iijiiiii llu poAAi'i 111 an Iiidnii liibi to thsiuisi 
III hinds 111 iiilioi iHisiiuil puiptilA 111 AAbich il lias m upiit ibli 
mil II I dll mil (‘All ml III Iniids Ol iini soml piniu 1 Ia papi taIikIi 
I lip tnbi bis lull hull oAAiuishii) papu IhmiRh siiili hinds 01 
pioiiiilA IIP Aoliintiii iIa ehiKisiiid Ini s iipKei'piiiK aaiIIi ,1 lot.il 
supiiiiili mliiit 111(1 tliPiPliiii Uihnii illA niuhi tho I'Piinaurnt 
Vppioin 1 ihoii Ui'pi il At t nf Iiiiu 2 b 1 ‘, !4 ' ' aa ifhiii tlu* Tie isiii a 
111 llu TImIPil SI itps Till Vet ot rniii* 2 , I 10 lb"" spiiificnllA 

pi (IA iile s 

Thai sietiim 20 ot thi Piimaiient Apiniipii ilioii Ki pi i] 
Aet ippioApd Tiiiii 2 b 1094 ( 4 S Ht-it 1291 ). sh.ill not be 
applK ible to tuiids hold in tiusl tin inilniilinl ludiiiis, 
issiiciilioiis ol iiuliAidnal Iiuli iiis 01 foi liidnn tm 
poi itioiis (hiiteml niidpi thi Ait ol Tune IK 1034 ( 4 S 
Sill OSI) 

Him P tiiiids SI) doposifed by an inroii)ii) ilorl fiilu* iip not spb 
icct to I oiiMi essioii 11 .ippiopnation il must he hphl <1 foifiun 
(hat fniiels not so dtposiled but ipt lined Iia the tiilit no not 
siib](il lo (oiigiessioiiil ippiopi ntions All i h iiti is issued to 
iiuoipoiited liihts leiogni/i Hut funds held in Hit tn isuiy ot 
in iiK III pill ilotl tube m* siibjpit to disposition, m accoidmcp 
lulb the liuiitatiims of tin cli iiki by the toipoi ilion, iiid iic 
mil 111 nil wn subjpil loioiiKiessiomd ippiopi iition This ton 
(Insiou mil bt'bisid iiiwii the niinm gioiind that siLtioii 17 of 
llu Alt of Tniit IS l‘M 4 , p\piesslA lutlioiiyps 1 ihaiti'iPd lube 
III “dispose of inoptity » • ' leil ,ind peisonal” hut it 

siHius uioie satist II toiy to plate Hip conclusion upon the liioadei 
2101111(1 tbiit the A luous statutes ipUling lo nppioii) i.itious ot 
‘t 11 h. 1 l funds’ and “tiusl fuuds" use these noidb 111 a tcebuical 
st'iise is (Pirns ol ill to letoi to 9 npU-imdoi stood categoij of 
liuids AAbioh .lie held in the Tieismi ot the United Htates to the 
eii'dlt ot the tube piiisinnt to some laiv 01 Uevty, ind that, 
lluHtloie, those hinititlons me nttoily nmpphcihle to tunds m 
the actual possession of tho tube itself 

Tlub aIpav is m iccoid with the liistoiie fact that Congiess has 
iit'APi pie'snmed to intcileie vuth the e\penditme of tunds liold 
111 liib.U tieisuiies, eien -wlien the colli ctiou of such tunds by 
hibil aiithoiihcs is legulated In specific legislatmu ipquunig 
lepoits to Cimgici& by a tubal tioasuiei "" 

The dittpii'iiie between the luiwei of an ludi in ti ibe to dispose 
ot pi*i solid piopeitA and its pouei oiei leul piopeity m.iy be 
suinmod up in a senlemc V tube miiA not y.ihdly alienate lealtj 
e\iepl Auth the consent of the Fedeial Qoveinnient giieu bi 
Congiess 111 bA an othti ii dutA .mtbouzed bv Congiess to consent 
lo p.uUculii toims ot alienation, on (be otbei band, a tube has 
complete powei ot dispoilliim ovei tubal peisnnsl piopeity, 
extept in so fai ,is such piopeity has been leiuoAed fiom its eon- 
tiol and placed in the possession of the Fedeial GoAeinmeiit 
puisnaut to some law 01 tiealy 

Among the lunitatmiis yoliintauli asMimed bA Indian tubes 


‘•48 Btat 1224 
•"48 Stat 1028 

™Si>o, foi PTimple Act of BVibroary 28, 1901, 81 Btat 819 (Seneca 
leaw lentnlil 
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(1 ) I imit unit mild in tiihil loiistilnlinii'- 


P loi ITlIUllk till lolluwilln pi UVl'ilOllS (ll till ( OllstlllltlUn II 
ol thi lliiilupii liibi ippiiniil Uitiuiliti 17 I'l .M 

ill M Siilliiii 1 7 lip IIiiiil ipii lilhil « iiiiiiiil '■lull IniL 1 
liillimiii,? piittiis 


1 llUllnit lUMIlil puill ippiol ll II 


Sli I Jiui^uui — Ihi Til iMiiti shall lieu pi imm nciipt 
till piisiiic uiid ili^niiiil nil tuiids m till mstudv III tin iuliul 
1 iiuiiiil 111 sliill iKpiisit ill tuniK lu uph dipusiliii} ns ilu 


cnstodi ^nl smli^ tiniis iil^^tiquisted In l^ht Tijbil Uoiimil He 

custiidi exiipl III u'liiift iiui'*-nmi a'l'esolu'liim’ diS'rpiss?d by 
Ihi tiiuiuil rhi lioiiks mil inords of Ihi lii isiiiii sbnll In 
luililid II ll isl iiini mill mil In u cimiinlint luliloi iinpluiid 
bi till liiuiiiil md it snili iitlui tiiiips is Ilu ( ouncil in the tom 
mlssiniisi 111 luiUiii \lfiiis iiin dliitl 'llii Tii isiiii i simll Ik 
11 quill a 111 -,i\i ,i blind sitistuloii lo the lilbiil Ooumil mil to 
th( ( iiiiimis Kinti of Iiidiiii Alims Until the TiPisum Is 
lioiideil Ibp Tiilml Couiiiil mis niiiki suib piinision lor tlu tiis 
tiid> mid disliui Mini 111 iit luiiiN ns slull piiointti Ilii'U sititj 
iiid piuppi disbuisempnt uid umi 

Sip till pMiuple tb liillinMne piniisioiis tioiii sii 7 ol Ilu eoi 
Lo cliiilei lit Ihi Ciiu'idoiatid biilisli niid Kiuiliiini tilliis of the 
iciil Hisimtiiin, i itifliil Apiil 1'l% 

■| llif I Mill sulilict to nm ri sti ictiiiiis ciiiitniiud in the Con ' 
stitiitiiiii ma Iros ol tbt tmitid SliUs, oi lu Ihi tonstiltition and 
bilms 111 till Slid tiibi hill bni tlip lollowiiik eoinotiU' 
puneis 111 addltiiiii to nil poiseis ilieidy cimfpiiid oi auai 
iuImiI hi the liibil coustltufion and bylms 


I ll Liiiiiilitums (iiiilamna in liili.il loin agii'i iiieuts "" 

1-4) LiimUtions ciiiit.inied 111 tiibil liiisl igieoim uts "" 
rill* Ri ml (it luiifls to Iiiili Ml liibPs Im 11,11 tic iil.u usps nnck'i 
lilt FiiioiRi'iK s Ai)]iiiiiiii.iti(in Aft ol ApiiI 8, J'lJI i used .iiliii 
tioii.il (imsluiiis IS to tlu powois ol in Inrtnin Iu1i<‘ in li.iiidlinij 
fluids In ipsiKiiisi lo flip (jiustioii put In tlu Ciinniiissioiiei ot 
Iii(b,iii All.ins -nhetiipi <iii liuli.ui ti ibc niiglit use tlic piocpeds 
ol Kiit.ils ol bind iiiiiiioicd thiiitiRli 1 1 li iliilil iliiiii giaiils to 
liiiinti .iddilioii ll lonstiiictioii piojecls oi to iiii ot i,Piunl liib.il 
t\i(*uspsoi lo uiAkp pel cajiiti iwMiieiits, Ilu Soluitni nt llu' 
Intel ml De]nitiiienl luled 

i Wticn iiioiicv his liicn iii.intfd lo .iii Tndini liilu In 
hi iisid toi ,1 piitiinlii iiiuiKisp ( i> llu' lie iplopnipnl 
III spiiiiRs on tiilml lUKl 01 tlip tonsliiKliim oi limisps 
Ihp Piesifleiiti.il letlei iboie stl toilh iiiipiiMs no iliih 
on the lube when nntf llie nunn \ hi li en piiipiih 
pi-l'ciirlt ll Thf t.if I th.it sill h esiipiiilit nil s in n hkk'.isp 
mini iiifoim tiom Die issu.iiici nl leises tn puniits on 
tlilill 1 nid, (It Inbil iiitonie ti inn ntlii'i eiitei puses dm s 
not subject <i p.ut ot tint 111(01111 111 ill (it ll III ,iin Inn 
on the pul ot the Fiflei.ll Uiiteinineiil Hliih inioini 
mu, theiiloK, III ituined mil di Imisid lu iiip inili in 
fiilii III iin iiiiiiiui not pioliibiltd lu Viilti il but m lit 
lh( lonslitntuin htlltts m ihiiloi ol Uii lulu mile 
Ihe liilH has spei itic.ilU iRieed to iisi sin li ii«n|,ils oi 
iiifome 1(11 I siKiilii piiipose ll is ol iiinisi ttilhiii 
the pottei ot i ltih(> to mm ihimibh it upii sent iim 
lonutjl (ll othei ollueis tint uilim iiuoini uaibilili to 
Ihe tube sliall be used oiilt liii ilesignitKl pinposis not 


inioiisisteul with law 

Followmi, (Ins (leleiunnilmn, tlu fiiili.in fllliie (iiliied into 
tinst .lueomeiits with t iiions Indiin tilliis untlti tvhuli Iho 
Incliin tube bet iiue tinstei' ol Llic tuiuls (,i inlid nid the pin 
feeds tlieieol toi the btnifil ol iieiilt ludiiiis (Utitlod tn the 
binilits of the ,itt in fiuostion 

sat UPS and imludni„ conli icls with tbi United SI it(>s ni 
ihi SI III ol tlimtiuu Ol am ignict ol eilbii foi Ilii ae 
VPlitpiiunl of « itpi powpi sites within tlit luseivatiun 
Pioiirffd Tbit ill (imlnpls imolnii„ piyrainl ol money 
by thi toipoialioii in pMrss ot ^'’lOOO in imv one flsi il yiai 
01 iiiTiilviiif, till lUrclopment ol wain powpi sitis within the 
resfiMitloii shall bi> hiiWiU to Ibi ippioi il of tin Soi 
ictm o( (IIP intiilnr oi Inn duly antboileiil lepipspiitatiTP 
(R) To iiliilM 01 issigii fliittfls (II futiiiL liibiil iiiiimie 
due 01 to bi foiiii dm lo the tube undpi any notes Ip isps 
01 othei (oiiliKts wliilbii 01 not snili iiolis h m i oi ton 
flirts nil 111 (iistonie nl the linn Piouihil TliU siiiU 
ii-i(( minis ol plorisp oi assicnintnl sbnll mil rxpnd moip 


(d) To boiiow moupi tiom the Indlm ciodlt lend in 
''iclion 10 of Ihi act of Jnui 18 
1931 iil8 6tif 0S41 01 finni ini othei so7uuuunta} icency 
01 liora mv iniiiibPi oi assoiiilioii of munlieis ol the tube 
and to Use suih funds diiectlv fm pioduitiu tubal enter 
puses 01 lo loin mom i time hollowed to mdiMdiiil nirmbeis 
Ol assofintions ol niembiis ol the tube Pioi tiled That Ihe 
aniouiit of nidplitc duels to whldi the liilw ran siilileit Itsill 
slnll not liCdd >100 01)0 p\ii pt with the i\piiss iipinoTnl 
oC tliB Becietniy ol the Intel loi 

(fi To nnki and piifoini contnets md agiKmenls of 
CTau desfilntion not Incousibtent with law oi with my pio 
^sions ot this (hnitei with am person as ouilniu, ol lor 
Ph' muulciimhly oi am county oi with 

the Uultifl States oi the Stiti ot Montana, lududinK umea 
mpnts with tlu State of Montnni toi the lenditlnn ot public 


ii„iiimints ol plorisp oi assicnminl slinll mil rxend moip 
raoie Ih i'll 'mi^luit the '•O'dj 

liiomdfd fiiithti Tint om surh iiMdnuul shall he'“su1iiwt 
lo till jppiosul of thi sptiitoiy III the Inteiioi oi his 
(luu aurlioiiaiil iipiisintitive 

(III Id di posit cnipniati funds, fiom wliitevpi soiiict de 
iiTid m om National oi btitr hiiik to the cxteiil tint such 
luiidi nil msniid bi the Fidiiil Dcliosit Insui imi i oi 
poiition 01 SI tail ll by a suiety bond or ollipi siiniiU 
iippiiind by thi 8 cielniy ot thi Inliiiiii oi to lUpoMit 
such funds In tin postil iiyiin,s hank oi with a bonilid dls 
bniNiuR offlcei at tlu Uiillid SI it*s tn tin piedit ol the tMlie 
''BceChiplii 13 sec ti 
"‘bee Cliiiptii 12, SIP 0 
*> 49 Stat IIB 

«0p Sol I n V28310 Mirth IS 19JI, 

' See Lbiptei 12 sec 6 
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SECTION 1 HISTORY OF LEGISLATION 


Tl uk w IS (HU (11 llu llKMtOlU UtlMl US lh.lt UDSl Luiui 
milt lit liihMui Inaiius Iiiil Whitts two (hsliiul i uus uu,im'tl 
111 imhkt lltlMtKS liul IMI SI sill (it (lllll Milt ttllts (>1 MHIiIs 
1(1 SIIIICIMSI tl Ifl(‘ witli IIk IikIuii tiihi 111(1 to (Iismuii i,j(‘ 
iiidiMdUiil M iluo iiiiiUi Miiidilitius wliidi jiK'sinlod iiiiliiiutid 
Olipdiliiiiiliis 1(11 ((iiiuiitidii Iiid o\lditidii tdloiii il fcOMiiniKiils 
idiitiiiiKiusU tidin ( iil\ iiidiHOi d.i\s lifdisdl tl Kills (1( iliiit, 

with llu> Iiidiiii lulus' iiid llu t dii.4ii*ss dt th( niiilul si lUs 

SIIKI' Its hist SISSKIII h Is tl( ((IKlltlt l(*t.isl lIlHl ° nltll l<slM(t to 
Iiidiiii tl Kli lit Mitiiodt Its ( diistitutuiinl .lutUdUh to uijnl.iti* 
(dinmt'KP with tho liirtiui tulips ' 

I'ldtisidiis with itsiiid 1(1 ludi.in li.uU’ wue iiidiiUtd in iiiim 
til ilics* Ndwctu Iho Tndi in lulus ind tli( Uiiiloil Sl.itis 
Hi thP Vtl of Jnly 22, ITU),' tho iiftlit to license <i uh is wns 
MstPfl 111 the Tk suit lit, or ofliicis npiiimod by him til iiinn 
thoiiyfd lu'isii " tl ii’i i, with the Iiiduins wiu* ]i.iblc to fot 

'Till liiOKiiI iiitiis 111(1 imiuniu 1 (iiiuttut o( tho liiuhis n ii iiid llu 
ittditioii of tU( (iimii’ C'oiiit of lh( toluny of Missidiusitls in 102<) 
(hivoids (if W-Iss, 1) .IS) A. ptflcMm itimi of (jPoiro III aet tinth tho 
plirni (if th( Linwti to i(Siilit(> ti.iiU iind lliunsid tiidMi (\imiaaii 
ViihiMs ttliiSiiiis 1774 1TT1 lol T Col 17t) On coni,i(<f>sloDnlp(mci 
n\ii Iridi Ml ('liipli.1 1 SIP ) 

\P| (If lull 21 17‘H) 1 Stut ls7 Act of MaiPh 1 17'H, t St it 120, 

Alt (It Apiil IS 17*lf. 1 Slit Hi Act of Mil 10 170f. 1 Slit 400 

V(t of Miuh I 1700 1 St.it 7d, Ad ot Much 10 1S02, 2 Slst l«) 

Act ol tpill 21 ISOl, 2 Slat 402, Act iil Maich 2, JRll, 2 SI it 052 

Act of Tunc .0 18H i Stut 720 E S iil 2127-21 38, Ait of August 10 
1870 10 Stilt 17(1 2(10 2i U S C 20l Alt Of Inlj II 1S82 22 Stit 
170 H S t 21 !. 26 TT S C 264 Vet ol Mil oil S 1001, .1 Sin* tOOR 
loor, 25 Tl S C 202 let of Mllpli 3 lOIM i2 Stat 9S2, 1000 20 
use 2(i2 Actiit'Uiy20 lOOS 16 Stat 444 

r.HitPif Stotri > Bi Iiirt man 7 Pert S04 (D C On. 1R91) Oiittt V 
Viiiniiiinii llibi orTiiihan^ ill II nroimii 2HTT R 078 (1014) TKoioit 
III V 0(ri(f/i(( 0 Pel on nsl2) , Busfii I iriiofif l.O Snl 047 
(ft VS 1000) Umtiit Htali^T, OiMio 20 Fed Cis No 11700 (1 C 
Ohio 1S30) Vniteil Btati<i y Bnuglai 100 Fed 4S2 (C C A S 1911) 
See t'hapt(.i 0 see 3 
‘ S(e Lhaptcr I m c sB(2) 

1 Stat li7 Hi thi pinusKins of this statute, niii piopci luison 
could obtain a llcinse toi 2 |( na to tiudi with tho InOiaiis upon eiThiR 
bond for faithful ubseiiann ot hoyeinniojital re„n3ntlon9 Ebt Act of 
Jlftiph 1 17'H I St It 120, WM a statute siniilir in Its pioiisuins with 
an idditioral piohlblllou nhninsl puicliise ot hmws) In Induiu couutr} 
without a speeii) license 

Till Act ot Miiv 10, 1700 1 atdt 460 defined, accoidinA to (Mstlne 
treaties “Indian countij iitheie UadinR licenseq wie leumicd Foi 
siibsiHjaent defimtionq bOO Chaptei 1, sec S 
*A piovision iilatlip to iitiuiiing Uceusis to tiado with Indliuq was 
eonsldoied as intcifiilnR with a tieaty of amity, couuncice, and naviga 


liitiiu 111 Hull Midds Bi Hus lit l*()ii(?itss (idoiiltd till iilinof 
ipiMiil, tl idiin, wliolh to ptix ltd piitciinisc .ind loi a tew \uiis 
idhcicd esdnsiido Id this iwdux In 1706, howto ei the Picsi 
ikiil w is inlhdii/ud to estilihsh gdii'ininuit lUx iiwiipd mid 
dlKiateil tl iduiR jidsls iloiiR the til tiling wisleiii mil sdiitUeiii 
iKiiilins (II III riidiiii cdimtn within Hit hiniLs ot Ihi Uintpd 
Stales 

Tl uU* 1(11 iiiolit w IS lun cdiitPiniil itrd wiidii this ad iiiil ijoocls 
wiie siild to the Indians it cost The ti.iiki m iliiifcL wns an 
.iM«t dt thi 'triiititl hi lies, 11 lid hi tlic Gdioimiieiit mil iiiidii 
ditli to tell iin dutdlT oi iiidiiictli tiom peisoiiil business oi 
iiiunii 11 1 il lel ilioiis with iiiv Indian oi ludiin tube 

111 1822,’’ lioweiii, ti.idniR posts wlk' dosifl Accounts iiti( 
H lulcied, ind the sjstcm ol ^dieiunieiit d owneiship .iiid opci i 
lidii pciiu iiieiiHi ibiudoiied IiidiiiitiuU igaiii btiaiue toi the 
most p.ul pm ih bnsiiuss uiidci Roieinmcntal supiivision lud 
license 

Until 1802 liiis with ipIpigiico to both pin ite tiaduig and 
Hold iimi lit tl idin' posts wilt, bv thou teiius, timiwi.uy A 
)X>iin.nunt id tn icgulite iiin.ito li.ido w is en.idiil on MiiUi 
30,1802” 

Vet ol Apiil IR 170(1 1 btat 472 this act was itmipoiiui miasuie 
ii(C((d(dbi siimlai staUitis cuicti'd Vpiil 21 180b 2 Stat 4U2, Maich 
2 ISIJ 2 Slat h72 Muih • 1S1G 3 Stat 230 MaioU 3 1S17 1 Stat 
tOl, April 16 ISIS 3 fatal 420 Match 3 1810, 2 fatal 611, Mrnth 4 
1b20 1 Stat 744, MircU 8 lfa21, J fatot 041 The Act of Apul 18, 
1700 1 fatit 432, iltoi two OI thicc leiedions was eniclod upon the in 
Mstmci ot Fiesideut Washington He itco„nlr(^ liadc as i foice tor 
thr ni ilnti n nice of pe,i(clu1 Indian lolatlons The congiessional debnles 
oil this statute ipioal i blindini, ot hcneroleut dtslie to piotcct the In 
(Inns fiom tUi cnpiditi and ilcious aiailcp ot more tommeiciany e\peri 
(iitid whites and 1 inkee sluewduiss, aiiTious to iHcTcnt Untish and 
Con Klim hiteiista tioiii leaping IniieasuiB piohts lioni luciatlye Indian 
tniU Finthtimoip the last outhiv of capital icguiicd to efatnhhah even 
a pnitiou of the needid posts, pipsented too laigi u venture foi piivatc 
ia.ntil Van Us ot Guiltless, 4111 Cons, Ifit S(ss 1700-07, pp 220 


♦ * * in idatlon to the general (tiadmt) ebtaUish 

mint * * • it has been i losing institution, owing it is pie 
sumablc to advintitions Plicnmsl mcpH, oiiglnatiii,, in our late 
belligeioiit state (\1 ii of 1812) and not giowma out of nnv defect 
m the oigaiilzation oi govuinment ol the li ide Bioiii the first 
npeiation of this tiaffic up to Berembci, 1800, it snstnined n 
loss ■* * • Rluce that peiiod the tiade his bein moie success 

lul. It having irlelded a pioflt • * * aftei coseimg a 
loss • * • which accined in consequence of the captuie of 
sivrial tiadlng posts by the enemy dnimg the late wai (Annals 
of Congicss, leUi Cong, 1st seas , 1817-18 pt I, p 801 ) 
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'1 Ills st ituU 111 uli It mil ivlnl lot iii\ ( ili/i>ii iii iitlii i iicisim 
Id Ksidi in Iiidi 111 to^Mls di limitiii!' t imps is ■! liidii m In 

( lin dll lOlllUK'ICIll inllKdlllSI VMlll Iiuliiiis uirlioiit i Ikimisi 

Mini ilili liiidins '’tli'a II i'' litl'ti piovidid, Mcie to bo desig 
iiiti'dlu Iiidi III iM'nts“ 

On funt. ill, IS 14 Coiioids-, pissed in id levisiin, iiul iciiejl 
lilt, llu'ldiiiKi Itijisl itidii dll llu' suliiiti mil piiliMil iilv di billing 
ilii him ‘ liidi 111 (millin' tin llii pm posts nt tint ait' 

('diigM ss li Is not s(( II hi Id i()>nlat( Tiidiaii 1i iiltis milsnte of 
‘liidiiii loiniln ' lit Ibt Ad of ^.iifiiisl 15, 1S7(i’‘ tbi (ran 

'"Tilts II I was siipplimiiititl In tin \tt of iprll iO 1810, 3 Slit HI 
Ml IS III iistiict 1 suaud of hading llciusis tii utlaons of tin TTnlted 
Stills mil to piohibil llu tiaiispiiil ilinn oi fuiiign (.nods foi pmpnsif 
nl Indian tndi thi Ait ot II iv 6 1S12 . stat b84 imindetl idniinis 
li itni piiniaioiiq of tins iil 

« Vcl of JI IV 45 1844, 4 &t it 15 

I tit nl Tiiiii an IS I 4 SI it 74'1 On i1i hiiilions «f Xncliiin imiiilip 
sPi (’lliptll 1 SI I I 

"Tiiidr I iiiird on lioiii liiiMis in stii mil idiioiit to n io<Kn itiou 
tins 111 lit nut tn lie ti irtin, in Indian lountiv ( iiitrd Sta/cs v TuyUit 
H F 111 nos H) C W n Wish lO-'')! rn d on othir gimiiids 44 V 
2a W1 (IdlO) till dm JSt U S S40 (10,1) 

III 1 stilt! I IM pinitili onnid land nitliiu tiu limits ot a nsmi 
linn til width ludiiu title lud hem c \tiiif,uii,liLd wut. nol cimsideitd is 
Inrtjiii tiimitit so thil Indus Im ilul tlieiioii mn mil iiipmid to la 
iKinsid hifoK tindnis with Indmn tidies Ifidfi ^ InOlaii 118 Pat S 
ll<)14) 

Uiiitiil Miitea \ Untaiii Pid/kKi; li Pic 'ilT 51S IPl (1871) ilso 
lidd llml no llieiisi is leiiiiiiid In ti nli with Indians imtside of Indiiu 
uiuiUit Till upiiiioii 111 lids cisLstiitid tint no oUiii dis ntoidinm 
liiliiil li i,lsl itinii IS so lull III piliis ptdiltiis ind loitntmis is tint 


inissKinei nt liidi iii tltuis is s \is|i(| wiiii soli mllidnti to 
liniise tl irti'is Id llu Iiidi 111 full s and to m iki inipiisile inlis 
mil H Kiilalioiis Bt till til III Ililt 11 1ss2,' uiiniidini nt" Ini 
1 In iisidii liiitli weie et-leiicled lo imltnb all but "in Indian ot 
llu tnll-bliidil Tin Ad nt ii m li 1 I'KIl is inieiuUd lit tin 
Vd oi Mlidi 4 1*104’ pioMflis 111 il ,i juisoii disnniu In li idi 
will! Indians on iiit Indian icseiialiriii must salislt tin Com 
iiiissniiiei ot Imliiii illi/i* tii ll In is ‘ i inopei pi i son to i imaw 
111 such tnile” In iddilnm iiom tiiui lotiine CongK'ss eindid 
ipiiiopiiatioii III imiilitiiii ads III idiimilidii with Indian 
tiade“ 

nbidi i<,,iilil(s tl idi null tin Iiidiin Tndiiii loiinlii is Iho pine 
uidiinothiL tnuhifli ill puns mil pm ill n s in ii'ldiid 
“I<> Stit 170, 200, 2-1 O S r 21,1 
> 22 SI It 170 B S « 2118 27 U S f _6I 
" >1 Stll lOjS IlKih (Osin III iMilloii) 27 V S ( 21.2 
* >2 Still 0S2 lllllil 27 P s ( J(,J This itt iiniiiilid tin piiivisi) Ml 

th< 1*101 ut so as to niaki it ipplicihlt to ill ii stis itions 

Acts appiopi nilin.. tuiids fm dilittini, mil pimislun,, Molitois id 
tin Julmomsi Ads nl (om,i's Vil ol Vlimh i ISO’ 27 Stll 772 

V(t ot Miilih 2 is<n 2S SUl 'HO, \il ot Inni I 1S‘)7 .Obtil 11 Ad 

ol Tul» 1 IVIS 0 Still 707 Ut ol 71 lull . IS'l'I ,0 SI ll 1074 Id 

111 Turn 0 VIOO .1 Still Vtl otMilth 4 IWl .1 Silt 11 H I he 

Tiialt of Vav 7 1 sW with tlir thippeni ol th( Arissmsii^i ind Iho 
PiUirii uni I ilci 77 mill basi slnsh band ol ilupinw i Imliins in Mmiie 
soil 1. htit (>*)■ (i9"< \il IS pioviilid 111 it no • * • Under 

• * ► sUill Ih liuiisid ' * *■ who ahill not hast a 

tiimli iisidiiii, with III! Ill * * • who9< iiioi il hnlitts * ' * 

shill hi iipiiitid upon iiinnilb h\ n lioiicl of usitins ' ^ ’ A 

sinillii piiiiisioii Is lomid iii the Vtl of Inhinui 28 1877 10 Stal 274, 
27li Vit 7 (SmuY Nation iinl Ninlliiiii Ai ipihin mil I'lniiniii 

iiiiiiiiis; 


SECTION 2 PRESENT LAW 


At tin pipseut tiiiii the Coumussionot ol Indian Altaiis con 
Inines to oseicist sole powci ,in(l lulhoiity in the appoiiiluient 
of tintlPis (0 the Iiiilun tubes”' Undei existing logulations, “ 
tiny peisoii who piotes io tliu silislactnm ot llie Oomimssiouei 
Unit he IS a piopei ijeison may soiiiie i tiadei s license ’ Oitb 
naiih the Comnils lonei will not issue a license without tin 
ippiotul of the tubal council Bond with appioaed snieties' 
must accompant the nyplieition ' Auj peison othoi Ihiu in 

>• Act ol VlWisl 17 lH7h V) htat 170, 200, Alt of Moich . 1*1111 .1 
SI it 1078 tOhfi Act ot Maiih 4 1008, U Stlt <182, 1000 , 26 TI S C 
201-202 

"Bituintiuns (io\ 11 mug Liimsid Indian Irideia 27 C F B pt 270 
Riaiiintloii', (loycimiia Tiadcis on Niiajo Zuni, and Hop! Biaei vilions 
mid pi 277 

*Soi All of AurusI 17 ll>7(j, aec 6, 1*1 Stat 17b 200, Alt ot 
Uaich 4 1701, ,1 Stat ]U08 1000, Act of Maich 8, lOOi sic 10 1- 
fetat 782, 1000, Jo U B C 2lil, 202 The view wu> erpicssed in 2 Op 
A fi 402 (lb80) Ihit no citivin ot the TJnitid Stites can obtiiii 
eitinipliou fiom laws of United fitatea bs enteiing Indian I'lmtoi} mil 
boioming nn Indian in adoption and thiiehs claim Ihi pimlpcc of 
tindiHa Wilbiiut a license In 18 Op A 14 404 (1870) it was aliilcd 
that a tiadcr it a mlUtaii posi In Indiin connti} must he licciiaed am* 
llcensoH cannot be Issued by military antboiitien 

•The Act of Tuh 26 ISOb see 4, 14 Slat 275, 280, which uoinrcd 
Irndeis to give ii bond to the United Btiitos In the sum ot nol loss tliiu 
1.6,000 noi moio tbnu $10 000 wis Incorporati d In sec 2128 Bcvibcd 
Slulnles but omttlid fiom the United States Code of 1926 See 212S 
was upcnlcd bs the Act of March 8, 1088, 47 Stat 1428 The rcgalatimiB 
leqniie a bond in the sum of (10,000 with at least two aiflpxayed anieiles 
Ol a bond of a quabfled bnioty company, 26 C F B 276 10 

*27 U S 0 2b4 The words ‘of the full blood’ and Un woids "On 
any Indian resell ation" weie added to the Hevised Btatntes by the Act 
of Jul] 81 1882, 22 Btat 170 


Inch in ot lull blond ' who attempls to lesidc m the Iiidiiin loim 
liv 1)1 cm uij ludiui iesci7 itioii .is ii ti.idei without .i hetnse, 
01 to lultoduii goods OI tiiido the 1 cm, toiieils .ill meichandise 
oltci ed toi s,iU to Iho Indi.ins oi touiirt in his iwssession md is 
hible to a i«ii<ilty of ti’ilKI Lii discs aic granliul foi 1 Acai,* 
and It at llieciid ot that tune the (Inmniissiouei is siitisficd that 
all lules aiifl iHsnl.itions hin c h'>en obseised .i new luonse uiaa 
be issued Iiitiodiutiou oi liipioi into the Iiitlim (ouutn la 
sUitutoiA gicmnd loi the icioc ilmn nt i tiadoi s license"" 

In oidoi to piescut the ociiuisitiun of a shale of the ti.ide 
without appioval of the ludiaii Beiaite, Coiigiess establibhed the 
pic'sent lule that no appomlcd Induin tiadei (Kiuld wjll, shaie, 
ox coiney, m lyholu ni in pait, his light to tiade with the 
Indians'" A sale of a license beiufi soul, has liecu held not lo 

la thi (mil atitnte which pinviiUs u methud ol cnfniiimmt of tbi 
liws bOKriiiiig U ide with thi Inrllniis faiiici the laws and iigu 
lilious aie nnenfoiceabli' aoBinbt Indbiiib ot the full blood such 
Iiidijus cauniit be said to be requiiid to npeiati undii tho icgu 
litlous Congiras bin cyldentlj loft In the liibc tile letuIiUion of 
Iradoia who lie Indi ms iostiiclni„ the teim Ind an' loi this 
puipoae to peisims with full Indian blood The tutu itsili coidd 
iiquue till mil blood Indiin tiadcih to abide bv tbi Fidrinl laws 
md logulations [Memo Bol I D , .Apiil 27 10 tO) 

‘fbcetn 1 1, siiiJMi 

B 8 at 2127-2148 The Ait of Inly 81 1882, 22 Stat 177 amended 
B b li 2114, 23 U SC 264 by excluding the Flee Ciiihrid Titboa fiom 
ita applnation It alao madi non ipplic able to these Uihps Its provision 
that uiilncnsid whiii clciks could not hi bind by liidim iiodiia Tbi 
toifntuip piOMslnn has been Tcgiided hi tin Depnitmml of Tuetite as 
nol pel milting ul/iue foi forfeiture of nn automobile iiaed bj an nn 
licensed tiadei lo banapoii meicbandiat D J File No 70-2-7-8615 
Mcmoinndum bj O T B, July lo, 1*187 

d*i the aptcial legulaUoua foi the NavaDO, Hopi, and Zunl Bosei 
, a S-yeai turn in allowed Bee fn 20 
C F B 27611-27711 

use 240, dunedfiom Act otMaicb 15 18li4 1} Siat 27 
2140 

ifed Stated y m BulTato BoHea, 1 Mont 4b7 (1872) 
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Kiiisiitiiti <t)ii'i(ki itiiiii ten I iioii Aiitiitiiit liA I liiildii 
111 1 tiulllls lid list til im l thllll IMISOII I piiltinll Ol III! 

IHIldllls 111 till 11 nil III iiiIISkIi I IMIIII III 111! Illllll fill III! 

KliiilU iiiiiiimif till liH'iiiiss \\ IS (oiisiili 11 il li\ till iiiiiits IS 
siiiiiKMis I siiiiti 1 1111,1 Miililnu tin I'liil mil iiitiiil "I till 

II iiliii- s(Uiil<s ' 'llti mini liimilii i)i)>iiiwil in n i iiui 

Illllll Mtiiiilii I liiiiisiil Illllll iiiiiniil I )> II liii I ship Hill till 
llllllllU l|sl ll lllllllllll 111 till lllllllllslnil SIMIIII I 1 pi null III till 

nil till iisii\ Illllll, III SI I] III itii Imliiiis mil III s|i,iti> III tin 

■\N lull* Mil' kIIH'i il iinliM is In t iimiii i(,i iisHhnt iiniii isliip 

III Iiiiliiii ti iihiu iKisIs III siniii jiisimins tin Ink ni liii il 
I ipil ll 111 d ssit iti s ilisiiilii ii\Miiis|iip At till piisiiil tilin' 

Is I Illllll I III iitiiil III iitiii I liiiiis(> inn III liclil In ,i 

iiskIiiiI III Illllll iiisti 111 lit In I iicimi Slip lit iixMii I ' 

Iniiisiiii iiitii;iiti ol diiiiliii t nil till piilot pi I sniis « niplindl 
IP tin Iiidi III SiMid mil t" Illllll It till JmlMiis no lumsi is 

I s|iul In ilip IKISIIII Iiiiiiliniil III Indiiii ill ms In Hu ( niiid 
St Ills “ 

\ 111 disi to 1 mil fs not idtiiiHil III Vliski llii Vilnl rilin' 
1(1 1Sil w IS Mill iNliiidid r r iiio/iiin I if/oii to III it liiiniiit 
iiIKiii ils dssKin to thi I mil'll Mt.ilis " 

'I In limit, ui Vmlal \ iSinfoS “ ni 1S72 lUiidul Hut 

this 11(11 piississniii is lint Imliiii umiilM is diiliiul and 
biujtid In till 'll nil' mil IiiKiinnise \<t Altii this di (ismii, 
nil Miuli -i ISTt (oiigitss i\liudi*tl til Al.xski tin. pinusioiis 
ol sKtiiiiis 21 iiirt 111 lliis statute, lelatiim iiimiipalh to tin 
itiU idutioii (it hiiiiiii tiaffic The piisumiitiim sums diai tint 
hi siiiglinir lint luiutiuiuiik, <iiul I'sti'iidini, two swlions niih, 
tlif luteiitiou Ilf foiigiess was to uitliliolrt oi (\cIiuU liiiiu the 
Ti'intiiu 111 (libel s(H.tiims of till .Kt Uiiniiidh \l«skiwis 
iiiteiidiHl to he KUisidi'KMl ‘ Iiidiin diiiiiln,’ iii loiiiiti tmii with 
Iiidiiii ti icU, null tn the L>\leiit nt that s]ii>iili(all\ iiiiihdiiKHT 
lintlio 

ll\ till' Ii',ml Itinns 111 III!' IJi'piituiiiit III till lutiiini lUiKlnils 
siilil to the Iiidiiiis ail' iiHjniiid In Ik' ttiiod uid iniii li iiit dili 
and the rimes must lii> tin mil leasniialilc' * Tlie Pii'snmil 
w/ionetit III Ills (ijiminii ptilihi mtiiist leiiniies is atilhoii/i'il 
til iiioliibit the nitiiKhutinii of Kiinils ni iin iiiituiilii iiliih 
into the c (iiintn of any tube 

Fni iinin leiiis tin sal(> tn tin Jiidiiiis of iniaiis nl w iiliii 
has lioeii lestiicted and iigulated"’ At the piesent Iniii' the 
Heiietaiv of thi lutunu luav adnpt suih inles as inn he miti's- 
s m to piuliilnt the sale of nuns and ammunition in iiij distuct; 
omipusl bi uiicmli/od oi hokhle Iiiduns" Aims uid amiiiu- 
iiltion mu not he sold to the Indians bv tiadeis cscept niion 
IM'i mission of a aupei mteiident ol in Jndiin ageiici who ha-s 
t lea ill estnhllshed thnt the 'neapons aietoi i liwlul puiimse' 

CouKiLSs Ins pioiideil that no ix-'ison otliei thin an Tnduu 
mill within Imiian countiy, pmchase oi iccone of an Tiiai.in 


"//nlilm 1 /Iiipttil IT All! HO 2. S M IlillSS'il 
•»(? 0 HMi Kfiidall 13 Neb 340 lo N 3V 481 (1884) 

' Dunn 1 Cttrin 30 Kiin JOl 1 Pai b(> (18H1) 

' Souu tindeis stniiMliiii Ilitiisia itsidinl ninunaus wbii lU uul ihi 

23 0 F H 2T<) fi-27T 4 
•i 4 Slat 720 

“Trafiial rnnipbff/, 20 lull Cas \ii 17204 IL’ ( On* 1870) Kii \ 
f'liiUd ntalis 27 IiU 431 fc < On 18S(j) In n salt Qiiin/I II b«l 
127 (D C Alaska 18811) , Ib Op V Q 141 (1876) 

’ 27 Fid Ciis No 16252 (D C Oio 1872) 

"17 8ta1 630 
'»26 C F B 276 22 

"> Vit ol Vnsust 3, 16Tb 10 Slat 21u It h \ 21 ili 23 I Si 2tiU 
0 26 IT 8 C 2bb,R S 467 2136 
1-26 C F R 270 8 


III till wuolliiili’i ll nil 111 pliiki a sini, ll IP, (11 otlni allii ll’ 

tniiimtinli nsid ni Iiiiiiliii., am iiislinimnt ol Imshaudu ni 
ciinkiiu nltiisil (ll ilii kind iniiminiih 1)1)1 iimil In Iiiihaiis ui 
Hull iiitimmisi nilliwliilis ni iin ii In le nl i Intliiiu,, ovep' 

skins OI tins " 

It IS i„imsl tin lilies tint ilnnii ti\ the I'niimiissiniiei of 
liiihin Vlfaiis tn ill Illllll III iisii" mil i is'iK'tlc’s to nniun 
Iinliiiis inidii IS Mats III ui " Iikiwise liiinoi ti illn is 
sn))iiussi>d ' 

huh 111 spuiliid liiimtiil ilmss is illeg il " flainliliim is pm 
liilnled III ti Illllll, pnsis' Ti idiiis on Sinnl i\ piisinls sutliiuiit 
I insi Ini i( Mii.itlnii nl i Iniiise'' 

\l Ihi piisinl linii Illllll IS LiMii ll till ll Kills iisk 
Ti ulus inn nnt iiiiiil iiiuiis ni iilulsi's ol laisnnal iitoiieiti 
In Iiidiiiis In iilit nil Illllll III innis, iiid Iinli ms nwn nnt In 
pud III Stoll niiliis iii |nki ns ni in in\ oHii I v(ii\ than in 

In pinti 1 1 tin riuliiiis tiaihis m tinliulileii tn Inn li tde Ini 
ni lii\t in till II iKiss( ssnm iin iiininli in nlhii annils ulm li li n ( 
lidii pniihisiil III imiiislud In Hii’ (h)Uinnieiil tin the use oi 
uilfiii nt the hull ms ‘ Tin Imsnuss nl i ti iilei must hr ton 
dtiilid on iiKiiiisis sjM(!ln?(l in (he htoiiso 'I’libil in iiid) 
Miliial lindsusid h\ tiadeis iiinst hi kased iii the usual maimei 

No ti Kiel will 111 illowed tn snhli 1 oi lent hiiikliiiKs whub hi 
odUriii’s without till ippim ll of ihi Cniiiiiiissioiier ot Iiidi Ui 
Aftiiis * and, ivlioii Hu tiihi is nigauizid, without thi consent 
of the tiihal cmmcil 

Tin iKisonal pi optih, nit hiding the stock in tndo of a liteiised 
liadii is oiduniih snhjei I to St iti tiiMtuni illhongli the piiM 
hs( ot doiiiR Imsiiuss with huh, ins wouhl ippeii to be eviiipl 
tinm stile taxation Vs in Indian tiadii is not in oflidi of 
the (iineiiiiiunl, mil is his sonds lie his own inn ite pioiHili 
vliicli he mn sill iiiilisiiiniinati'h to Indi ms ni non hidwns i 
St itt ( IX on till ppisoiial iiiupoiU ot i litcusod ti.idei is not a 
t.ix on 111 igeiici ot Ihi iiediiat (imeimiKiit in an intoilciinti 
with the ii„nl itniii ol mminiiu with the Iiuli in tiilits'* 


I 23 !■ s l 2I>3 R S ^21 13 1 in iitUii n sliii (ions un (i idi' sil 

( Inptn 3 set t 
«26 C I< B 27617 
‘ Sii Chuptii 17 IndliUl laquni I i\is 
•» 23 (' F B 276 10 
‘•Bud 270 21 
w/Itif/ 276 20 

“■In n))Alr^ JfWkr/id Uilltu Co 231 IT S (.81 (1014) U was held 
that a pioMSion m the Jndiui Vppro)iii ition lit of Turn 21, lOdO, Ji Slat 
>23 3(jb ninik il unlawful fni tiadus on Ihi Osiijt Indiin RcM-ivnlion 
(o Kivt ciialit to am infliTidual Indian head of a fimily tin am amount 
iMeodliu, 70 pii untum of Ins mit quaiteili illownnci Ticatlis with 
iiinous lilbis Ixai inipli ivideuct of thi susj) trndirs ntaulrid liy 
lssanni.t III tn ditto thplr cnatonnis v hiigi poition ot thi monev fiom 
llii' salt of tcilcd Innd passed dluttli to tlu tiaiUi for dibts md these 
dibth in SIMI ll iiistiiniis neti sslt iti d iissiona lit laud Bio Chapin 6, 
sii 7<- 

''23 0 F H 276 24 
'UiKl 2701(1 
'Ibid 27614 

•BiethapiPi 3 MIS ‘Ht mil IH' C’haptii 11 sit 3, md Chaplei 

16, BOP 18 

»26 C F B 278 16 
‘ Bee (Biapter 13, si M 4 uud 6 

^Thumai l Onu, t(V) V H 264 (18'»8) This i isc involved ft t ii on 
inkle owned hy i lesaoe of ludinn land Ihe court atatod * * it 
wnot piicciMd that loial taxation, hj i Stile oi Teniton ol propiity 
of othira than Indians wonid he an Inteiliienci with Congi esuonal 
powei ’ icooid WaffOHO) i 170 U S 688 (1808) , OatlioliO 

Viwioni T UuBoula ao)intv 200 TJ 8 118 (1906) , Surplui Ttadmg Oo 
T (Took, 281 TI S 647 (1980) In the Smplus T)a<bng Oo case tht 
opinion Btates "Such leservations ne pftit of the Stale within whiCh 
th()> he and hei laws, diil ond crimlntl, have the same foice thaiefn as 
elspwheie within hei limits, sate that they tan hftit only restiictefl ippU 
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INDIAN LIQUOR LAWS 
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SECTION 1 HISTORICAL BACKGROUND 


l(<'>|ii( iKHi^ nil tiilthi 111 lli|lli>l liiiniit> till tinllins Ih', i i III 
1 iih (iilniiiil Ill i li\i nt till <<)ltinKs‘ 'nii Imli iiis 

(li<'m'>i 1 m"> it \.ninii> time. siim,lil In uiili tluii (oiisumplHin nl 
Minii^' ilniilv, iiul It !>> ^<11 Ui> nl iioti that Ihu liisi lidci il uni 
tinl lucasuH II, (Minted, it ka^t in luil in hsikhim Ui tin 
Milwl pita nt 111 Indian tlmf tn l‘i(»,idoiit aUnniis klki'.ini on 
raiuuii -1 l&UJ" 

On Janii.in Js, 1S0_* rKsiiUnt ktkison tallul iipim <'nmju''« 
fii like snint •'till to iniiliol tlip iHiiioi tt,ifti< wKli rtu liidi ins 
in llip tollimiiig luii;ii igo 

TIkm' iKoplt Itlie liukuiijl ait* bc'tnmnig \tiv sou ililc 
nl tlio liamfnl cllocts piortiutd ou Ihon luoials thtlt 
litMltli, anil etislmii, 1)\ the almsc ot aiiloni sjmits anil 


'Miss tiiiloinm Liwb I()b 0 - 7 i (Wlilhiion ISSM) p 101 Thi lliii 
tils of till 1*1111 liiii nf I'lniisih null lud ( it\ of I’htladolpliia 1 1 < i iiiUin 
fT 4 J) I toil, p J 1 lets 1)1 the Otiii I II VsspmliU nt tlie Piovinu ot Von 
Tiisii 17 Bl-fll fN(\l]ll 7 on sic 2 p 125 

Sie F W HoiVe H indlHiok ot tim*iii in Indliiis 11 Da No 920 
nt 2 5')th limit, 1st 9(ss 11005-01, P 790, Vmiiiiun Stati Pnpiis 
lol 7 (Iniliiu llliiis tlfl« II lol I) (1790-19101, p «59 
’ lit (If Much 30 1802 mi 21 2 Stilt 130 

I In th( (ouise ot his (nlk tn th(> Piuadeut the Inillin thiil lattli 
Tiirlli nmonti ntlui tblnKn, slid 

* * • But fnthei, nolliuig tin bi dniio to idinuUri nn'iss 

(he gnat touniil of the Slztien lures now assembled mil pio 
hiliit am pcisnn tioiu silhn„ an> spirituous liquors iiiiong then 
icd biiitheiH 


Father lour clilldien in not wnntinu in indostii. hut it is 
Ihi IntiulULtlnn of (his fntil poison which kcipa them pool 
lorn ihildiin hiii not that comuiand ovei themsilTes whiih 
Mill hull thiKirmi hefnie nil tiling (in la iloni tv iidi ml irp 
this evil must bt leimdied 

Fathir When our whitt biotlipis laim to tins land, oui loie 
fiitheia iiPie nuiiii'inuB and happv but since tlicli interconru. with 
till wliite laoplo and owhig to tbe lutiudnitiou of this fital 
poison we havi bQioini less nutniions ond hipm (Amirlian 
stHti rapiis Mil 7 (Indlin Alfali<i class II, yol I) (1789 1 S 15 ) 
p 606 ) 


nun III (111 111 iiiliiisth ilisiii I iiinliiliitinii nl that iilKli' 
liniii la iiif. 1 111 ml iinmin llirni Tin lA“islitnii Will 
uiiisiiUi wlulhii lilt (ilUitiuliini tint lU SUL VKinlil not 111 * 
in till spiiil nt iHiiiMiliii'i nnlliliii iliti , w hit h lliti li lu 
liillii iKi pt iitisio tow ml lilt SI out iiiiuliliiiis ami wliiili 
Ills hid so liipiu 111 ctfocl tow lids (om ilia ting tlioli 
ti ii'IkI lii|i 11 li IS lii't 11 imiiiil 1 ( 1(1 mivpeiKiue IhittlK' 
s.imt abuse* (tins limineut use to inpideiils K'udiiig much 
tn uiiQinit out peace with the Indiiins* 

<'(iii((i(ss toilhwiMi adoptid legishtiou wliiih ,iiitliuii/pi 1 llic 
I'lcsulonl of ihi* Oiukd Stall's “to laki' smh nieasuics, liom time 
to timo, as to linn mat ippeii tNppdioiH to pidont oi icsti iin 
the loudiiii. 01 disdilmtiUK ot spit iliious luiuo) s among all oi any 
ol till s,iul Indtau tubes, luvlliiiia heioin (oiitained to tlir uin 
tiaii the not uolwithstaniling ' 

Mitli umliol oMi tie.iH unking the Inciisiiig ot ttadn , iiid 
lilt* iiianiBeuK III ol Gmeinuitnl U iding liouvs, the Evccutiie 
Ind inipli powii to contiol the sitnalioti without n geneial In 
di in piolnbitioii liiw, ind 3(1 yens iussi>il bofoK such n law was 
1*11 II ted" 

Tilt (onsulei itioiis ot lieiieflt to the Indians and piotection to 
the whites thus snggostod in Teltoi sou’s message have smeo 
coiitumod to iiiflueinc the delibeiatioiis ot Coiigiess in its cftoits 
to snppiess the li iflit in liqum with the Indians* 

Vnieiii ill hull Pipiis Mil 7 (Imliiui \(Eaus c'ass II vol X) 
( 1799 - 1815 ) p 653 

* lit of khuib 30 , ISO '2 sec 21 2 Stilt 1 *') 116 An evcellent 
aicimnl ol thi deTclopiiient of Indian hquoi Inws finui 1802 to 1911 will 
bi fmiiid hi Viin las 191213 1090 , 1091 
'Sii In 35 Difrn 

’as Con* Hot pt 9 p 2197 ( 1892 ) , 29 Con* Hii pi 2 , pp 803 - 
8119 (19971 The view that liquor control ilds in inalutulnin* the 
pi 111 IS snppoited in llu \nnuil Report ot Louis C Mueller Chief 
SpiiiU Offltii of the Offlte ot Indian Affiiia Mnich 28 1990 The 
Liiiitintion Ihit puietiiillv even Tndiin war slnti the tllscoveiv of 
liiiiiiea Ins been caiiMd diieitlv oi indiieitl] bv tlu liqnoi tiafflc w 
put toiwaid h> Willkira B Tobnsun Thi Federal Qovcinnuiit and tht 
Liquvi liaffli ( 1911 ) pp 1 S 3 jas 


SECTION 2 SOURCES AND SCOPE OF FEDERAL POWER RE LIQUOR TRAFFIC 


The powei of the Pedeial Goveinmeut oiei tiafflc in intovi 
luting liqnois wdth the Indians mai be said to be dciived fiom 
seveinl souues’ Among lliese may be menlionccl, Inst, the 

•In Uiittea BtaUH JOrpiess Oo v Fiudmati 191 Fed 878 {C C V 8. 
1911), Itv'g 180 Ftd 1006 (DOWD Aik 1010), the powei is oaid to 
be ueiivid fiom dve souices as follows 


Indian tilbea Fonitb the ownendii^ 


lands to which the Indian title has 


raership, as eoycieim ol 
been extlnimtsbed mfth 


^eut people (At p ) 
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clauses m the Oonstilution miettiug Oongioss with authoilty 
to legulate commeice with the Indian tiibes,'"’ and to dispose of 
and make all iieedful inles ,111(1 leguhitioiis lespcctuig the tei- 

See also irorc(*/<y i Oeoiuia, 6 Pet 815 (1892), wbeie Chief Justice 
Uushall intiiuates that the autlioiity ol the Fedeial (Joyeinment to 
contiol all inteicouise” with the IniUous is traceable to the clauses 
in the ConsUtutton leUtive to wai and peace, of molong tieatles and 
of lognlatint, coiumeici with foieisn nitions and among the soveial 
states and with the Indian tubes Foi a fuither discussion of the 
souices and luults ot fedeiol powei, see Obaptoi 5 sec, 1 
"U B Conet, Art I, sec 8, cl 3 



bOtJRCBh AND SCOPE OP T’E.DEHVL POWER HE LIQUOR TKAlIFJC 
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iil()i\ iiul ollici iuni)Lil\ of till Thiikd ^uoiul Iho 

(lim^o III the ron'.hlutKni iclitnt t > <1 il luiKnif, ul tieitiis,*' 
riml IhiKl (lit* uuieni'ccl ulalioii ot tnlial Indians fn Ihc 
Umtid SI ilLs” Th(‘ Jiisl, ol coui>-( idates 1o Iho powiis ot 
Coiiuuss the seiond to Ihoso ot flu IumIi in ikiiii, rteDUImpiit, 
iiid the llmd, the hioidest iiul mo-.! iiuiioitml ol ill, idcis to 
tin povicis (it both 

'lln iKMty nnkiiij, powu his bun ixiiListd in t oniiinttion 
ivi(h Ihc Longu ssioii il imoi to t ni\ out Ihi toims ol tieatlps 
by k'Hisldlue cn n hnents, to iniiiosi pinhihitioiis .iRninst thr 
Intnoi li itliL by duect tioatifs witU the Indians, as nis done, 
toi isaiuph. 111 the Ticati ol nctolici 2, 1S63," with the Chip 
tienas, awl hi Ihi <'un\entiou with Rnssi i ol Apiil V-17, lh21' 

I Katies and legist tine niaitiiuiits ol the United Stales aie of 
( (inal digmtj, so thit the teslm tioiis igaiiist intoyiciiitj in the | 
foimei line the tone of law “ Sunil it in cttttl to tieatics with 
the Inrti lu tubes me " igiemnents," l^llKh wae lesoiltd to 'iftei 
lln polKi of (IcaliiigiMth llie Indians bi tieitv wis ahandonid ” 
'nitse ngioenipnts, howeioi leccmd thtii Icual foice liom acts 
ol t'ongiiss] ilityiiiii and adopling tbeni They iii (\eiuplihed 
by the agicemenls with Iho Ne/ Peice Tiidtins and tin Yankton 
.Siou\ " 

The powoi lo u guide lommeiie mlh tin luiliiii liilxs is 
icallv Ihe const initionnl bnkboiie ol Icclcial ligisl ilioii against 
tiafDc m Iniuoi with Ihe ludiiiis The coiuts liivo upheld this 
powei with lespeit to tubil Indi ins and the Indian <ountiy“ 


"US Const, lit IV, see 3 U i 
>- U a const , Alt II, see 2, cl 2 

”bto Umtat StatCh \ Kanam, lis U s 17") 'St-Ssi tl880» Ste 
also Unitci States y Nice, 241 U & Til (191(j) , United Statu v Sancio 
ml, 221 U S 28 (1912) ici g 198 Sid 0o9 (D C N M 1912) 
Uinteii btatet v jUtGoaon 202 U b 1 11 (1818) ley'g 89 H 2d 201 
(i C A 9 1087), affg Uniffd Htotu \ uiie ClKV/oUt Sidan, Ih P 
Supp 4B3 (D C Nev 1088) 

’^Batifltd with ameadmuits Maich 1 16(>4 imoodmcnlb issuitcd to 
April 12, 1884, piotlaiincd May 9 1861 12 hi it 067 Othei tieatj 
provisions continuing piohibltions igalnst the sole oi mtioduction of 
Uquoi aie Treaty of Apul B, 1824, with Bunsia, 8 Htal 102 Art 3, 
Ticaty of Miv 16, lfi46, with the Com niche loni Anadacii Cadoe, 
Lepan loiih wha, Keeehy Tab qih. Curio Wichita, and Wneoe Tribes of 
tiidtans 0 htnt 844 lit XII Tieatj of luly 29 1891 with the 
Hco see toon and Waypnytoin bands of Dakota or Sinus. Indlins, 10 
Stat 940 Alt 6, Tioaty of August S, 1831, with Medal wa-kuHoan 
and nuhpaykootay bande of Dakota in Sioux Inilmns, 10 Stat 994, 
All VI, luaty of Mil 80, 1S54 with the united tubes ot Easkiskia 
and Fcoru Piinkeshnw and Wca Indiins, 10 Stat 1082 Ail 10,1 
Tieaty of Octobei 17 1803, with Blaibfoot and otbei Ulbes of Indians 
11 Stat 657, Alt 11 Tieaty of Pebiuart 11, 1860 with the Menom 
onci tube of Indians II Stat 670, Ait 1, Tieaty ot Apill 10 1898, 
with the lancton Tilbe of Sioux or Dncotih Indiana 11 Stat 743, 
Art Xn, Tieatj ot Octobei 14, 1804 with the Klunath tube of 
Indians Moidoc trlbi of Indiana and the Ynhooakin band of Snake 
Indians 16 Stat 707, Ait IX | 

’’Ilatifled with dmendments Maich 1 1884, tunenduienls asaented to 
April 12, 1804 , pioclaimed May 9, 1861 13 St it 867 
“US Const 4rt VI, cl 2 , Willoughby, The Constltntloml Law 
of the United States (id ed 1920), bcc 103, p BIS Sec Chsptu 9, 
aec 1 

“Act of March 3, 1871 18 Stat 544 980 See Chaptei 1, ace 6 
“See Act of August IB, 1804, 28 Stnt 286 Tlic Bailing oi giiing 
aiv ij ol intoiicanta upon ceded teiiltoiy la foreyei prohibited by iit 
XVII of the Yankton agieement (p 818) Intiodnctlon oi IntozlcantB 
Is prohibited foi 29 yens by Ait Ik oi the Nes Peice agieement 
(P 820) 

^United Btatei t Pet tv three Chls Whitley. 108 U S 491 (1888), 
s e 91 U H 188 (1876) Sm paitc WebD, 226 U S 60S (1912) , United 
Btatfi T Witght, 229 U S 226 (1913) , United Stats* y BanOovat, 281 
U B 28 (181B), Petim y United States, 282 U S 478 (1014), 
United Btatet y BMw Uua, 27 Fed Cas No 16208 (D C Oio 1873) . 


Tlif powii ii'ii fommcia' wiHi Ihc liidiius lA distiuct liniu 
that (rtt’i iiiliistiU loiiiuieife in Iiul ti ilhi with the Indian 
liilitN Hid uu\ lie iegnli((fl ugaulle s dI- sI ili lints Thus, llu 
Indini lomincKL potiii coieis ti illic whidi m.iv k wholly 
uithiii one stale " 

It IS to bo nolul til It ugiiliilioii iindei Ibu powi i is not 
luuitwl lo li.insaf turns in u Inch a tube ads is m entity )mt 
extends lo li ms uiioiis with indi\ idiial ini uilii is ot u uh lube” 
Till' Snpieiiip Cmiil li is slated tills piintiiili' iii Ihc lollowing 
tel ms 

Coiiimeiic with toieign iuIioih, without dinihl meons 
fomiiieKc bUivcui cili/eus of tin Uiiiticl Hlitis ,iud 
tili/oiis Ol snbjiLls ot Loieigii Jtoviniimenis as ludiMd 
nals And so loinmeice witli Die hidi in lubes, meins 
umiiueife wKli Ihc imlividn iN t ompiisinf, lliose tiihos 

In < oiUKX lion willi thi powci to iigclite ronmiLice wilh llic 
Iiidi in lubes tlu'ic crisis also Die .mllioiify gMiiterl liy Ihe 
(’onslilnlinu to do ill things noussiij lud jnoiiei by way of 
t lUiini, out Us punisiims ■■ Piiisnant In this nowci and the 
powti mil the tciiilm-v uid olhti pioiioiU belonging to Iho 
UniNd Stitcs, ' the Iftildal Goteinmeiil has imposed luiiioi 
usliitlunis on lands teded to it In the Indimis w'hni tlicse lands 
adionicd Indian countii ’ 'Jhe pin post* of this mensuie was, to 
pieiciit sale ol liqnoi «ii Die lioniuluies ol llu land lotiinod bt 
the Indians Exieiit toi tlusi ixtensions ot the Indiin luiutii 
liW' to Mmltci” mas the stiles w'onld Invi h.nl Ihc cmIusivi 
police iiowci tlitieoii knell extensions lute been lepeatedly 
upheld by Ihe Umtod Elates Enpiemi* Cuiiit " Tlio powoi lasts 
I only so long as Indians aie pusimt on llu ii laintd ujseivation 
I lands nid icmnui waids of thr Govcininent ' In ]034, Congiess 
withdipw Uquoi ifstiietions tiom the “biittei ’ 1 iiids" 

Congies< may also enact such mensnici to aid in Ihc eufoioe 
meut of Ihe pioliibitiou statutes, ns aip “diimted nt the means 
and methods used m the ai complishing of the violation of the 


lalten^ Uailctf SfotM, lit) Fed 912 (C CAS 1901 ) , U«ifp4 PfutM v 
Wilt, 28 Fed Cis No 10749 (D C Oit 1374) In Ifoftw of Htff 

107 D B 188 (190B), the Court held tint a citirin iDottu was not 
subject to icdein Indian liquoi Iiwb Thu boldliit, gnvtiued the courts 
horn 1006 to 1911 was Ignored lu VulloWfU T Utltfd Btatet 221 U S 
>17 (1011) and ixpicssly oviruiliil by United Btatii v Niae 241 U B 
->91 (1016) 

»F H Cooke The Commeite fliust of the Fcdoial Conslllntion 
(1908), pp 02-84, 1 Willoughby, The Constitution il Law of (hi. United 
fetalis (2d ed 1920), s<c 226, pp 307-398, Dick V United States 208 
U s 340 (1908) , UniUilBtatd V Foitv fhiei Oallont of WJiitliy, 03 U B 
188 (1870), leVfc 29 Fed Cas No iBUb (D C Minn 1871) 

■^Bionning t hnllrd States, 6 F 2il 801 (C C A 8, 1023), art dm 
200 U S 608 (1026) , United htatit \ Sliau. itiie, 27 Fed Cbb No 16208 
(D C 016 1873) , Vnitid States v Nice, 241 U B BOl (1018) , United 
States T UoJliday 8 Will 407 (180B) , Uiilfid Stales v Plynn 26 Fed 
Chs No ini24 IC C Mmn 1870) 

Uttiteii Btaltb f noUulav, lupi a, p 117 Also sec (-hnptei "i, uc > 
•D 8 Const, Alt I, sic 8 cl 18 
'• U fe Const , Alt IV, set 8 cl 2 

• Aft of Derejubor 19 1964, 10 feta t 998 (Clnppewn) , Ait iif Uauh 1 
1699 28 Stat 091 (Indian Toxillory) , Act of March 20 1900 84 Stut 90 
(kiowa, Comanche, and Apnibc) , Act of Juno 10, 1908, 34 Stat 267 
(Oklalioma, Indian Tiiritoij, New Menco, and Aiirona) , Act of May 
6, 1910 % Btat 848 (Yakima) , Act of rnne 20, 1010, 86 Stat BBT 
(New Mixico and Arlacina) , lit of May 11, 1012 87 Stat 111 (Omob i) , 
Alt of July 22, 1912, 87 Btat 107 (ColyiUe) , Act of Febiuaiy 14, 1918, 
17 Btat 676 (Standing Hock) , Act of Mij 81, 1918, 40 but 592 (Foil 
HaU) . Act of Juno 4, 1920, 41 8tnt 731 (Ciow) 

"Pciiray United Htatcs.mv S 478 (1914) , Dlol i United States, 
208 U B 940 (1908) , United States v Porty-thiei Gallons of Whialry, 

108 U S 491 (1888) 

■aperiin v UnUed States, supia 
•Act Of Jtme 27, 1034, 48 Btat 124B, 2B U S C 2B4 
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'-lllllU'’ St Itutos DlOMlllllk fill M IMll iml 111(1 lllH'l 

iiiifl Imti itiiK Ui\( lid II miiliiiiiih iiiiUtUl iiii (it 


I mil lilt I <111 1 !iiii ■’liiii III hm! I I mini *</«/(( Jfil In} ”<• 



II Vr t I Miv I'HS |0 It "ilil it»' uul IiUH '0 V>l*t II 
' 1 III III iliil in llii I illiii 111, I i I l\iiiiiilii\ / iii/iif s Jli'i T S 

itit(l‘l,Ml I|I11 siiiiii II KiIimMkimi Ai««ir/v ( I'liilnl ^hili J I -d W 


iiiliiMi ini'- III Iiidiiii imiiiin h ini'- I" ml* Kti'ni'i •>! H" Iinlnn 

liqiliil t'liIKIld" llll\ liillll'l IMii'Si'sslilll ‘ 


((' ( VS /iiiiHilili. » I lull il l^tiili ^ IS f Jil 7(iJ (( t- V 10 

l‘i 11 Uhii/sX I mild ^.^ulls I'll ^(1111 ((' I VS liU7),Wm;pf( 

I mild lulls lo I> ,:<1 S7i> l( ( V 1 I'lJiil lU , 111 iiiiili 
f^hmiii 1.1 Jil (ill III ( \ I) mil I'Uli) Jiliiiss t nth a Stull 1 
nil Ai 1 K ( vs 1‘IJi) hill fill nil It \ I mild Sltilis 17 P 2d ISti 
l( I V S , liiiiliii \ I mild islilUs l"i I Jil 'l‘ll ((('VS 

I'lJb) 


SECTION H EXISTING PROHIBITIONS AND ENFORCEMENT MEASURES 


I'lll'UilIll (ti tiK 1(111 1,11(111, lull ( it !(•■«( I" (’<'I1.,(ISI, ]| IKVlllVCd 
, Msicm nl liKllllllllIMIIv 111, lint..... 1.1. Ill 111. I'llld. It,!!!!-! 111! 

li< 111 Iiii'ii n '111 till Hull 111 mil 111 till J mil 111 1 "null V 

Till iiiiol iiiiiniil (lit 111 Hum 'm i-'iid. d tin Atl ..I hilv :H 

1S'12 1 iimiiiU (1 111 in 18 t(H( 1(1 IdIIows ' 

Viiv IK 1 Mill wild slull mH itni iviiv (lisiioso (It, t'\ 

(iiaiiM 111 It 11 til iii\ miK, SiiiiHiiiii Miiims liiiiioi in 
(liiilnm lull .111 iml 'mih. m »nv ncUnt m cilhci 
iiili.Mi iliiit, liiimn lit mv Kind V' Ii ifsKivi 1 m in> (-.sciHe, 
(Mint liittcis iiKiiiutiiiii iiimitiiiiiid, (iimiiiisdmn, 01 
.iin iitKl( wli ifsoivii, uiid( 1 inv iiimo 1 dn 1 , oi In ind, 
whiili iiuiducts iiildSK i(uiii til iiiv liidi.iii 111 wliiiiu .lu 

illiit UK lit ol 1 nid li IS Ix'i n m id( w lidi th( tilli to tlit s imc 
Hi 111 lie hold in Uiist )i\ tin (Siivi itimi id oi lo inv Indnn 
who IS 1 wild lit (111 (liiMiiiiutnt iiiidoi (JiuB< of mv 
Tiidwii siiiKllliliHHl. lit 01 unit ol III iin Tiidiiii iiidnd 
iiu miMd Itliiods (iMi wlioni tlio tlovniiimnt lUmn-li its 
di'initmLiits, i\Pi(is(M (ru.iidi.uisluii and mv iiiisou who 
sliill vuIkkUki (II (1 ti milt 111 .till odiic im nidt, siiuit 
oils 01 viiions iKinoi iiu Indii’n licni do iiirtvviiii m. iiiv 
iKliiil 01 iiit(iM( iliut? liiiniit 111 uiv kind -wliUsoinpi iiito 
till Indian loniitiv whidi ti in. sh dl ii.dndi iiiv Iiidiin 
allotiiKiit wliili tlif tillc to tin s line s}i III lioluld in tuisl 
lit lb(> (liiM-niniciit m vvhik' tin. simc shill unmin 
iii.ilicinlili liv tilt alliittic witlimil Hu loiisdit ol (lu 
(blind Sntis sli.ill lu imiiisLi?d t.n (ht flist off(>nsi« In 
uiiinisoiitiK lit til] not molt (liiiioM v. ii mil In a liiii' iit 
not moio thin li'iOll .uid loi tin sotoud olttiisi* ind .‘uli 
.ittpiiso tliLU.ittoi In luiiiusmimtiit tin not luoii thin 
inovLtis, tiid In i line of not moit thin li-’tXH) /‘iniiiliil 
honnn Tint tin jiiisoii toiivuttd sli.iil 1 k‘ (.mmiiltid 
iiiiHl fiui> .iiid (lists aic ii.iid Iwrf /not linl piitlin Tint 
tiist ofKnisds tiudoi tins sutioii nnv Ik inositniod bv 
iiiloiin itiou, lint no imsou tointclcd of a lust (iffeiisp | 
undoi this sot lion sbill lio siutcutod to iniinlsouiiifiil m i 
liunUentun oi iiHimiod to iieiftnm baid laboi It sbnll 
III' a snfflpiL'iil diHtusf to aur ebugt ot inlunltipiinj oi 
ittomptius to iiifiodutii aidpnt spnits, ale, bm, wine, oJ 
iiitoMr itiiig liquitis uito the Iniluii coniiUy that the lets 
(biiictd vvtne dciiiL nuclei nitboiity, In wiitiUR, fiom the 
Wii PejiiituKiit <11 .im ofh.ei dnlv inllioii/td tbeininto | 
bv the W.ii Ueimluiuit kU Loruiil luits ioi the aiiest 
ol aiiv pel son oi poisons m itle foi vuil ition ot nnv of the 
liiovisiiins, of this setdiiii shall be made in the toiintj 
wbt'io the oflouso shill have betii committed, oi if (oin 
imllitl muui 01 within aiiv loseiv itioii not intlnded m 
.iiiv coinitj then in inv eonntj adioiuinK speh lesciva 
tioii , but 111 ill c oes Mich iiicsts shall be made beCoie 
anv United Si itcs emut commissiiouei lesiding in btiiib 
iidjoiumR county, oi Uefoio anv langistmte m lUdicUl 
oacei authoii/ed liv the law's ot the State in which snth 
lesMv'ntiiin is located to issue Trin.ints f«i flm miest 
inid o'lainln.ition of oflcndcis bv set turn 1014 of the Bo 
“For n definition of “Indinn inuntiy’’ see Cbaptti I me J Soi Ibe 
parpiiiu of the luiuor Invis It jnnnB all lunda and resoiTationS Indian 
titli lo which haa not been ivtingn.shed The hading Iiquot cases applp- 
mar tills definition ate Vnited Stataa l Le JBii% 121 U 8 378 (1887), 
Sates V Olatl, 05 TI 8 204 (1877) Sec aim the Act of Tnn. 37, lOM 
e S4b 48 Stat 12tB 29 U h C 294 
. 27 Mat 200 

"Apl ot June IB, 19i8, 62 btlit 690, 2'5 U 8 C 241 TWi act oa 
prtsblt itiMiIed smiilai pioviaiorB in the Vcl ot Jannaiv 40, 1S07, 29 
stat 6011 


Ms<d8(i(iil( I IS I S ( o')! I IS iitu'iidid Vlifl ill Ijei 

Mills sii II I (Slid shall nuliss distbiiiud npon csamina- 
11011 III held to aiisvvei and siaiid tinl lieloie the (onit 
(it the t mild St lies li i\ui„ iiuisilit tion ol ihe ofttusc 
This s| itiiU dihiiis two disliiut iiioluhitioiis The flisl is di 
11 tied aifimst inv (lisiiosiiiou ol nitoMi nits to aiiv Iiidiaii who 
Ins ,111 illotmenl (itli to whuh is itstiuiod oi In Id in tinst bv 
till' I". (bill Govtuiuii'iit Ol to iin Indnn who is i wild oi 
niubi the uii mil iiisJup ot the United St.ites" Tbt Indians 
iticliidcd 111 IV lit lor .tied m Indnn coiintiv oi outside of it" 
Iiidiiiis IS well IS wbihs iiitl otlitis iiiav lonmil this ciiine,’* 
hilt ,ii>)iiiinriv 111 Tiuhiii iniifliasiiicr oi othnwiso lecemug 
illicit iKinoi Is not ofttnding igaiiist this 1 iw 
Till, piisim disiiosimj oi liiiUDi to in Inch in allottee oi w.ud 
Is not tvciiMcl liiciHsc lu did not laiow the u'tipirnl wi& an 


1 Vil ot Inn. 1*. 1048 '.2 fatit 6‘1() 23 P S C 241 Tb. hist hcncial 
sinliitmv pKihibuieii nenast liqiioi In IinU’iii ciniilii «as upproud 
Julv ') isaa c 174 4st.it ‘iOt Twovt us 1 ilM Ciiii(,riss tlist intluilMl 
111 SCI ts ol till Vil to lucolite Iriili nnd lutiicomsc wilh the Indian 
'lulKaoflUDi 40 1S.4 4 sent 720 tin subMnui imm which the above 
ml VMS diuviil Bv inKDcImint lit I'lliiniiv H 1K(j2 c 24 12 Mat 
t.s Iiiiliaiis atfortol I.v Ihe livv win di tilled ns thus, undc'i chmge of 
u siipi null mil III <n i,.( nl nut ikimIIks Iim silluu, iiid Intiodncing 
V .1. iniidi till SUB. 

lIu Vil 111 Miiih 1". IHi.t i >l 14 Slot J'l idiliil the words 'or 
ciicutt <11011 aiviti„ tint einut liiiisiUction conimriutlr with the distitct 

Vs (III siil«s| iiKi of this livv nils iHirfod in IIii H S J 214') Indians 
"In lh( Indiin count n ’ wen ivoipted liom Uh pniillits This tviep 
tioii was ill.. llKl bv thi Alt of Pclnuaiv 27 1877 19 6tat 240 244 
whbh w I nil Ilf til <ijuut<iims in (hr MmmiI statu(is 

Till wonts tie b ri wiiii ui ml oalcntlng Iiquois of nnv hind’ wm 
iiddid by tilt ktt ot Jul> 24 IhO'a 27 Mat 20(1 Thla hrnadenmK waa 
mull ncieasarv bv <1icisions holding lun not to he within Un taiiiii 
dcfimlion Sci Saihs v Pm/id Btahi, IBS T' S 570 (1894) In le 
UiMowm^ 40 Fed 400 (D C Mont 1802) 

Vgam hi the Act of J lanaiv 20 1897 29 fetal VOb the cnumei ition 
of liqnnis wiis extended to nnd as iii the 1048 amendment above 
Thi leta of 1892 and 1897 wm iiad togethpi Spi Cdihatils V 
riiitiilSfBtis, 6 F 2iH7 (C t’ V 8,192-.) Voi f/an V P aid 224 Fed 
099 (C C V 8, lOtV), cert den 2s9 U 8 049 (1018) 

Tho fttcUons of lh< 1928 nmendment which iie new aie the penalty 
Iiiovislons and the pioTlslonB illowmg piosccntion by infoimatlon for 
(hi fit at oUcnao 

•TVaidahlp of the liidlius and teimlnation ol wudship is disiussid 
in see 9 of Ob iptei 8 It may bi uuled lieie howevei that the gianting 
of cltlaenship did not 1 ike mtl/iii ludlani. out of ibe woikijig of the llqnor 
laws Vniltd Btutes v Aice, 241 U 8 6011 (191(i) [oveunUng Hattn 
ofmif 197 U a 488 119091] ATa/waiiiei/ti V Pnifrd Btatii 229 Fed 
629 (O C A 7, 1919) Maim v Umtid SIctei 108 Fed 64 (C C A 
S, 1912) ciit den 249 D S 619 (1912) 'Hip prtvU<gi of huvmg hqnoi 
in not one oi the pilvlleaes of cUizeuahiD MuTlmn v United Blatis, 
120 Bed 98 (C C A fe, 19021 , FttHiill V Unitid Ffnfta, 110 Did 942 
IC C A 8 1001) 

« United Ffntei v BtU, 128 Fed 08 (D O M D Pa 1904) 

•numiea States v JfiHcj, 106 Fad 9W (D C Nev 1901) . anitcd 
States V SlunoMux 27 Fed Cus No 18268 (D C Oio 1872) 

■"iottv Uiil/Bd fitfltei, 209 Fed 28 (C C A 0 1812) (nndei Habki 
liquor law) Bat set kets ot Muj 29 1918, 40 Stat 9(.l , 969, and Fiine 
40, 1919, 4i fetnt 94 prohllilting posaession 
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Jiidim III I ‘ v iifl III (111 Gii\( I iiiuent ’ m Iiiitinsi lu niisiook 
lum loi I McMr in in \\ In((> " 

Till si'dinrl iiKihiliitioii (lotiiKil in tlu >.( lUiti is rliiiUed 
ittmisl (In iiituiflni.(iim m attpinpl tn inliixlun in-v into luiiits 
intii Tiicli 111 (iiniiln 'I II iittpiid at, ii i-.! the liiii on lutiodiKiiit, 
Iniiiiii i( IS (>ii(iui;li that oiii i'- tin uu ms ol c iinnit, the Iiiiiioi 
tMdiiii the limits (it Iiidi in (iiiiiitii kiiovtiiii; ot its picseiici iiid 
(I iiisjKiil ilioii ‘ '('111 iieisnii so iiiltiidiK 111^ ilrohul need not 

hut iiu iiileiest in it " Noi iiixd 1 r hni nu intent to intio 
flute, tint IS, he ueetl not know that he his nitiied Indian 
fount n " But iiiintfiit isnetessin to nnistitiite the eiiine ol 
atlimpliHfj to iiitioduce liiiiioi into Iiidilii toiiiiti\ ' In both 
the intiodut tiiiii iiid the ittiiiiiit to iiitiodiife, the df stiiidtiira, 
inltniiion ilh oi niiu iltiii^h , must hi thi Indian ftuiiili i The 
lime ti iiispiiit itioii thioimh Iiidi in founlM is not within this 
ift whni the destination is luuoiid 
As till (ouits iLpeatnlh held tint possissicm of liiiuoi in 
Iiifliiii lountn w IS not ihine snflifunl to show iiitiodiiflioii'* 
ConiiiP's III I'lKi enuied tlie loIIowiUi law to hoIsUi this wiak 
spot 

‘ jiossission hi I poison ot iiitoxii itiiig lignoiv in 
till louutn wluiethi mtiodiu tioii is piotiihited li\ tiintv 
Ol Kedcial statute shill lit puma titiL fiidento ot nn 
liwftil iiitioductioii ” 

In lOlS, iis an idilition il iid to enioifenuiit Con{!p.ess pio 
tided th It posHf ssif/n in Iiidi iti coniitu sh ill lie an mdciieiideiit 
ollcnse The statute i< ids 

‘ ' possf ssioii hi 1 peisoii ol intoTiciting luiuots 111 

tilt Indi in (oiintiv wheie the nitiodmlion is oi w is pio 
hilntefl bt tieit\ oi Feiloial si itute shall he an oftonse 
and piiiiislud m tctoidaiue with the piotisioiis of the 
Acts ol Jnh twuitvthiid, ei'diUeii bundled and niiielt 
two (Twenty set tilth Statutes at L iige, pige two hnudied 
and si\tt), and Jamiiu (hiitieth, eiAhtoon hnudii'd and 
nuiett-seveu (Twenty nnifh Stitutis at Laie^i l>ngt h\e 
bundled iiid si\” 

The (Umeiits ol this otteiise iii iMississum, which means 
plusK ii toiiliol and iwwei to dispose ot liquoi, knowledge of 
possession,’’' md lufatioii of the liipioi within the hmils of 
Indian couuli> Appaientlj, knowledge of pobse&sion in 
inothei IS not enough noi is dunking tioin the bottle of mothei 
Luough ' But wheie the accused is tonud mth a full liquoi 

o't.aii.ir y Umied Statii 38 E 2(1 3hj (C C A 8, 1«)29) , Feein/ y 
United StaUa 238 Fed 903 (C C A 8, l91b) , Lott y Unitad Btatea 
Hupra United Staler v Stofello 8 Aiir t01, 76 Pac 811 (1004) Om 
ccis ot the Indian benkc, howiyer aie inbtrnctcd to leaolie donbta lu 
favor of the vendoi in cases Involving Indians icscmbling otbti na 
lionalttics 

"An Indian niii he eoniicted of uitroduciu? bquni into Indian Tmi 
tory Olaiimont \ United btnH<, 226 U 8 361 (1012) Sti also fn 

>0, lupttt 

I Aiditaidy Uiiilid Starc<, 212 Fid 146 (C C A 8, 1914) 

I'nid 

*1 United btiitci I, Leathn^, 26 Fed Cus No 18681 (D C Ne\ 1879i 
I United Btatri i Btephens, 12 Fed 62 (I> C Oie 1882) 

“ Butterfltld Y UiitUd B/ataij 241 Fed &6b (C C A 8 1917) , Town 
send y United Statei, 2u6 Fed 819 (C 0 A 8 1020) Vntted Btatc\ y 
lodish, 211 Fed 400 (D C Am lOiS) 

“OolUei y United Btnte, 221 Fed 01 (O C A 8 1913) , mammies 
1 United Btatt<,, 218 Fed 164 (C CAS 1914],Paiftvy United States, 
226 Fed 360 (OCAS 1913] , Oeeil Y United Btatea 228 Fed 868 
(OCAS, 1913) , Ooffs nniUdBtates 237 Fed 294 (C 0 A 8 1019) 
“Act of May 18. 1016 90 Stat 328, 124 26 U 8 C 246 
I'BioteitY United Statin, 2es Fed 628 (C C A 8 1020), holds this 
act constitutional 

“» Act ol May 26, 1018, 40 Stat 661, 608 and the Act of Juno 80, 1910, 
41 Stat 3 4, 23 U S C 244 

■^Buchanan \ United ktatea, 10 F 2d 490 (C C A 8, 1926) , 
Colbaugh v United Blatea, 16 F 2d 920 (C C A 8, 1020) 

“Aldildgsv United States, SI F 2d 93b (f 0 A 10,1939) 

’ Colbantni Y United States, supra 


bottle which 111 Inc iks it his iniii hi Id 1h.it Ihisc lads ne 
ciideiici ot ijosso sjoii, kiiowhilgc md contiol ‘ Ihc woidmg 
ot this statute, though not is rtol uUal m deliiiiim piohilnled 
hqnois IS the Act ol June 15, 1*138, is aiip u« nth as bio.id, since 
Itcoieisam intoxicant * 

The Pill) Tiaile and IiiUiiomse Act of tSll i out lined a 
iiii.isiiic to faiilitili 1 lilt iiHuieiit lit the iKpioi piohiliitioiis, 
w hii li IS still 111 ffiK e It pi Ol ided 

'ITiat li 1111 iKisoii wliileiti shri’l wUliiii (he Imnts of 
the Indian foiiiitn, set up oi lontmiu uu disliHiu foi 
in iiiiiLicliiinig aifleiit spiiits |lieei md othci luloxu atiiig 
liquoi, iiauKd, in (ho \<( ot I iiiii.iii thiilidli eight«*ii 
hniidieil and nnieti-scitn (Twenh niiilh Statutfs it 
Taiigc page hie huiiflied mdsi\)|,'ii( sli ill ioileit md 
Pill I iieiiilfi ol OIK thousand doll us ind n sji iH be the 
fliih of thP snpiiiutcufUnt el Iiidi in iilt ills Indian igi nt, 
Ol sill) agfiit, within tin liimls ot whiuc u,(nf\ the sauu, 
siiiii lit set up 01 ctniliiiiicd foillmilli (o ilestioi ind 
hi e ik 11)1 the s.iuie * ' • ' 

Ollici fnloifiiig nfts iiirludini, piousions toi sf.iich, sei/nie 
and foitPiliiu of goods md lehulcs, hue Inen enacted tioin 
time to tune as conditions leipiiu'd This legislilion alw had 
its inteiilion iii the Tiadc .lud Iiitmoiusi Ads ol Dlaj 0, 1822," 
and ot luiip 31), 18d4" and thin moflihed piousions nie as 
follows 

Sif 2140 It am snijcnntt iidi nt ol Iiidiiii ilfaiis, In- 
di ui agpnl, Ol sub igeiit, oi c ouimaiuling othiei of ,i mill 
tail post his 11 ison to stisiiec t m is inloimod Hut ,ini 
white poison oi IiKhui is ilimit to iiiliodiiii oi hits intio 
(hifid am spmluous liquoi in wine Ihui and olhti 
iiitoxK iling hqnois iiamcHl in the A( t ot I imiuv thiiUelh, 
PigblLiMi huiidiiHl iiul JiiiiPti spun (Iwtiih miitli Hla 
lutes it huge, page hu hnndicd md su I into the 
Indian counlii In iiolition ot Itw, such aqx iintt ndent, 
agent siihagint, oi loiuiu.iudmg olhici, niiv cuise Ihi 
holts, stoies, packages, w' igoiis, sleds, and plans of de- 
liosil ot such ijeison to lie scaiched , ind if ani such hqnoi 
is lonud theieiu, the s.ime, togothci with the boats teams 
wigons ind sleds used in comeilng the sime and also 
the goods, packiges, nnd ijpltues ol such iieison, shall be 
sii/cd and delueied to the piopei ofiitci, ind shall be 
pioceeded igninst hi libel in the iiiopei couil, and foi- 
feited oiipbilt to the infoiiuii and the othci htilf to tlu 
use of the United Slates, ,nul it such peismi lie a tiadei, 
Ills license shill lx* leiokcd and his bond put in suit It 
shall moieoiei he the dutv of ani iieisoii in Ihe scivice 
ol Ihe United Stitos, oi of any Indiin, to take and destioi 
any .iident siiiiitis oi wine found iii the Iiidiin (oiinlrv, 
except such as may lie intiodurtd theicin by the Wn 
Depaitmcut In all cases ansing iindci this nnd the 
pieceding sfction {27 St it 260 and 29 Kill BOB, ns 
omuKled by 52 Stat 68S], Indians shall he competent 
witnesses 

Undei this statute fedeial entoiceinont ofliceis liaie the right 
to seaich and seue the boats, stoics, p ullages wagons, etc, 
without waiinnt But fedeial oflicus may uot make iinieasoii- 
able senches as they aie subject to the Pomtli Amendment to 
the United States Constitution And the Ait of August 27, 


■“Wofiwoiil United Stat ee b F 2d 809 (C C V 8 3923) 

’ 32 Btat 806, 25 U 8 C 241 

"fiftojp y United States, 36 F 2d 878 tC 0 A 8, 192b) itl'g 
Bid poi to Stop 18 F 2d 631 (D C N D OkU 1926) 

The biacltited clause was idUed to this act by thi Act of Miu 18 
1916, 99 Stat 121, 124, 23 U 8 C 232 
"Act of Tune 30, 1834, 4 Stut 72*), 732, 7 33 23 U S C 231 
•8 8tat 682 
«4atst 729 

“tnie biacketed clause was made to apply to this act by the Act of 
May 18, 1918, 89 Stat 328, 124, 26 U 8 C 252 
•“Bnaclod ,18 it now appeals In the B 8 ^ 2140 whlili i dtiiy(>d from 
the Act of Maieh 15, 18d4, 13 btat 29 This ut ibangi d tlic piovlsions 
of the Aid of June 80, 1834, by omlttinc neccssltv fni senich undei 
regnlalions pioyided by the Piesident and by maktne it n duty to dcstioy 
llUcll IiQUoi fonnd In Indiin countij 
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1036,” imposi's cnmiiul li.iliililv loi uuk.i'Oh ihli -^imhIi uf 
(Ippllint' ■Rilliouf ,1 w 111 int la i i*-!' fi1 Midi unn isim ililc 
SL.Udl llu Ofhlt'l ll\ll til lUlllI ll\ ll II iM'tlllllls llMllV liililc"' 

Tlio I uU clpi isum i>t till rmtiil SI Ills Hnim mo ('iniir in l»w<i 
utin Pin i nwifirf Pliili'^' iliUimmul ttiii tins ul rim* 
luthouii to siMuh uul sii/( iiiih 111 iiiili 111 Kmiiln “ A*, to 

wli ll iiiii!li| 111 St 1/1 (f mil snlijiHi (» IilM 1 umni (Inn w is stum 
tlonlil lilt (iMllts (luiilnl 111 it till (fiiiicis loildtiil liiniltl In' 
finh lliiisi whitli Mill till in oiM'i I V Ilf till* iilli mil 1 , mil foili ilofl 
null (ll I ’ll' oxioiit Ilf Ills mil 11 ‘st III II (la iiilnimitnU licc iiiii* 

Iiiltiitiil iiiiil piilili iisi ll, It 111 111 (ll pill m nilliiii I lilt lull' 
III tho illiiil liiiniii hull 'I'ln Hum iiiiiii iit sunUit to sulniit 
II (0 Illl I IlIlKlIllllms limlll llll lull ^411^ SfllUll Till (Olllls 
ill (oiiiiiiii ll (lilt iiitiiiniiliili Will Hill Kimwii tii Hu livisli(iiis 
■wliii p iss( (1 till' I ni HI I*- 14 iinltliil iiituiiiulnli ilnl uul (it iiilri 
till' i>iiiiiiii I if mil 111 w i(;iiiis, liiiils mil sli ils ■* ( iiiuuss i|iiiikl\ 

ii'iiii flu ll tills 111 fi ct In till Vet 111 'll 111 ll 2 1017 -wliiili pimuliHl 
'1 ll it iiitiininlHlis 111 an otlici ulinles m fomivinofs 
iisiil Ul nitioiliinim, oi ittnnptinir in mlioilnii, luln-vi- 
c nits iiitii lUo Imli iii iintuti\ m when ilie intiinlnctiuii 
IS innliiliited In tioity oi Fciliiil stattilt>, wbetliri used 

«-10 St It 072 S77, SIC Ml 

‘*Bnte\ \ Clink ''n tJ ft i>ol (lfl77> hiililni i inilitin olliu i hiilile 
tliuii,,!] iititm iiiiiIli siiiiiiiiii s iiiiliis 

• 2 I'l'lim ilS (ISjOl 

"Sii Its,, 7/1,111, , \„i„i Ml Iml '111 (I I A S I'll ) m „ 
lOiirm -lit (I) c li' 1) OMil I'llJ) (1/11/117 k/nti s 1 Tiiilii 7I||/(I.SI»/ 
ll/jis/iif 2111 illl I'll 111 I Miml T112) hnliit/iiif ('« is C'i/i/«ar 
Bianiii Itiifl 'll') (C I Mnm IRsi) ittt, P'nlii Unn (MIiiiih of 
( iiVliitt Uianihl 11 lull (7 fC I' Slum IhSJl Fiii/irf f/iifis i Pom 
BottU Mill? V((s/i lUlisSn/ ‘mild 7211 (11 I W isli IROSi 

fBhtiiiini, Knt Bank s Litilnl Nfu/is 240 1 1 il is' (Cl AS 
1018), r Iilfia S/otis 1 Out llltiiiiiohili 2 17 Pul Oil (D C \tonl 
1010) Uiiitrg Ghitis \ tfiio Oalliiiii of Vhiskiir 21 lul Osh 111 (• 

Uiint lint) 

“lOii/ii/ tifiKis y Oil, iiiliimiilnh ‘■iltiiu hliiiii iin Vo7 Hunk > 
Viilteil Sfuf, , ‘.upia I 


I liv (he owiiLi (Iieirol in otliLi iwisuii, shill In suliioet lo 

thi' sil/tiu', lilii'l, nul liiilutiUL iiioyitUil ui section 
IweiiU tiM) Iinmlioil mil liiity ol llic Iti'Mscd Stitutis uf 
the Uiiil id States" 

This 1(1 Is liiuiilii Hull Hu siviidi mil si'i/ini> piovisions in 
(111 All 111 ttu’l ill Hi(si uspiits ( 1 ) Si lull .mil sei2uio may 
he luiilp oii/Mrfi liitliiii iiiiiiitiy will 11 Hif M’liiile t ikoii is nsid 
111 Hip illiiupt to iiiliiiiliup liiinui into Jiiiliiii iminlij,"" ( 2 ) 
antoniobilps .iiiil iin uHiPi u bulls iti iniludiil, 1 1 ) “the thing 
nniilMil ranluiiiiiliili m othii ipIikUI, mil nut its ownci is Hip 
otlc'iulii ' O'lii Mluili IS till lull'll withimt U'Miid 

(ll iiwiiiisliiti Fiii.illi i( slmnlil l«i iiotiil that this/ cnloiei 
1 11 unit mtasiiiis ipplv soli'h tu Iiiiliaii liiiuoi liws mil cannot 
111 iispil as 1 bisi fill si'.iiili spi/iuo, mil liliol of Roods, loluclps, 
ill used 111 nil othii illicit ti illit."’ 

Till' pissigp ot llip Ei^itof 'itli AniLiiiliiiPiit, tlip N itioinl I’lo 
liiliiiiuii All, nul icppil 111 hotli hill no itlirt lo supplant oi 
iippnl .HIT of dip spefi.ll Indian liqnoi 1 iws"‘ 

'•> lO 'll, It OftO 970 

0 One Sunk lutoiiwliile 1 17iii/ci7 States. 275 Pod 809 (C A A 8 
7 1)21) Unthd States \ One Ford Fn c Pa^ienijii kutomubilr, 250 Fpd 

l>■t'•. (D c p n okii 1010) 

'^Unittd Slatis 1 Oil! Buiok Rnaditei iutomolnlt 244 Fid 001 

(U f E n Okli 1017) Sii also Jlaiihu \ Viiitid Stairs 15 P 2a 
<)2t (C C 18, 7020) 

tbn/id Stalls 1 Out Cliriiulif Coii/ic tulniiiobili 58 F 2tl 21B 

CC I* 1 0 10.2) Vs to iiHistitiit loiinllti 111 this liaislatlun sei spi 

1 upia III, I (’OMiiiiiiinl tiiiistmint 'fiust s I mini States 2fi1 Fed 

10 (C l VS 1010) 

lUiiina Sliihs s One (Uiihllni Ciuhl tiiloiiinliiU 255 Pert 77d 

ID i Ml) Turn 1010) 

Jliim \ I iiitiil Stilus 7 P 2il SS7 ((' 0 V 0 1025) , Uniohu v 
t mild Stalls np 2il 021 (Cl’ VS 1020) , A, iiiiPi/K V Vnitid Stahs 
20*1 S .It (1024) iimstiiius (iitilurt tloili A, ililii/i/ T Ulil/l’d Statu 

2 1 2(1-07(1 I V S 1024) ItiClinliis Uiiiltil SlaUs 288 Fed 781 
II (' V s 1022) Vonisoiis Uiiiled Sluli s Ob 2il 800 811 (CCA 
S 10251 Bitm.iiing v Vnitcd Statis t> b Oil sOl (C C V 8, 102B) 
ml dm 260 (T S 508 (1025) 


SECTION 4 LOCALITY WHERE THESE MEASURES APPLY 

Tlie st itntis e\aininwl ilxiM (onipusp Hic'i-\.isHiir piiihibiHuns I SpioikI, ouliinuih fi'e piUontcil uiiipstuilul lands aic not 


iiiid eufaiiomcut measiuis coneuiiiiiig the IniUiii liiiiim li ilQe 
Blit thp pii line is not coinplt tc without in miilpislaudinii of the 
louiUtv wlioip these nipasuips .qiply Hcienf st itiitos hue inailp 
this f.iiilv (leal with itgHd to l.iuils within the United St.itos 
piopci Phot, the Act of Juno 27, 1031, pi ov ides 

That heienftPi tho opeaol ludi.in liauoi l.iws sli Ul not 
.ipplv to foimci Indian Umds now outside uf my ciistnig 
Indian leseiv ition in any case whole the lanrt is no longei 
hold hv Indians uiidei tiuot pitenli. m uiidco inv otliei 
tuim of deed oi patuit which contains leotiicUoiis nsaiiisi 
alii'uotion without tho consent of some oflicial of the 
Xjuitc’d States Goveinmcnt Pi oi tiled, honivet, Th,it noth 
ink 111 this Act shill he constiupa to cliscontiime oi iPjieil 
Ihc piou'ucjiis of the Indian liqiioi laws wiliich piohibit 
Hie bale, gi±t, haitei, c\eh inge, oi othei clibposition of heei, 
w me, and othw liquors to Indians of the classes set forth 
in the Act of Jauuaiy 30, 1807 (20 Stat L 600), and sec 
tiun 241, title 2", ot tlio Unitecl St ites Oode 

The pm pose of this act is to lepeal old tiealy and sUlutoiy 
piovisions wheicby lands coded lo the United Stales, but ad 
joining Indian lands lotnined, weie subjected to Ihe Imhan llquoi 
laws’* 

"48 Btat 1246, c 816 Accoid Act of June 11, 1084, 48 Stat 027 
(Minnesota Ctiipppwa) But of Ait of August 81, 1087, BO Stat 884 
(aow) 

"78(1 Cong, 2d sees, Ben Bept Ko 1428 (1684) And see Mpna 
Sol I I) , September 28, 1080, bolding that the lOJi ait exempts from 
laws piohlblttng introduction ot llouoi into Indian conntry leitain am 
plus lands of the Colville Bsscrvation sold to nun Indians 


Hubiecl lo tho llqiioi lawb Oiingiiss his sometimes coutiniied 
Iht ludiin Jiquoi liws in such lands ' 

Thud, Ihe Ait ot Much 2, 1*117, liiunKht Osigc County, Okl.i 
hoiu.i, wilhin the Indian liquui laws" 

Fourth, hv the Act ot SI iich 6, 1034 ’* that iiait of Oklahoma, 
loimeilv known ns ‘‘Indian Teiiiloiy,” m which all liquoi tiaflic 
W1S foibiddeu by the Act ol M.uch 1, 18'K," was leleaseil tiom 
the lestiiPhons of the Indnn liqnoi laws except as to lands on 
wliiih Indian schools aie oi may be loc iticl Bescivation l.iuds, 
allotted hinds iniilei icstiicticms oi eoveiod by tiust patents 
outside of Indian lesciyatioiib, and Osage Comity, in Oklahoma, 
nmaiu as Indian countiv in tho cnfoi cement of liquor laws 
An interesting question aiiscb with legaid lo reseivalioii lauds 
newly pm chased and set aside foi the Indians Aie thoise laudb 
subject to the Indiin hquoi laws’ Tlub question has lieeu de- 
cisively settled in the atoaiumtive in the lecent opinion of the 
Umted States Supicme Comt in United States v McOonan*^ 

»■ Sec foi example Act of June 4, 1020, sec 0, 41 Stat 751 7B4 (Ciow 
Bevorrattoq) 

" 10 Stat 060, 888, amended to except the manufaotnie and bale of 
indnstrlal and boyeiige alcohol tor lawful pmposee, Act of June 18 
1882, c 246, 47 Stat 802 
"48 Stat 888, c 4d 
* 28 Stat 688, 687, sec 8 

'"•802 TI S 683 (7988), lev'g 88 P 2d 201 (C C A 8, 1087) ilTg 
VniUa States V One Ohevsclct Sedan, WW Snpp 468 (D C Nev 1036) 
See ChaptPi 1, sec 8 
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OiiK t'wn >3t ilutoiy c\(.t iiliuiis (.-visl to Hu ■igiiu'sl 

litimu ill iiiaiiii couiifir ^lii Hist iHiks (« tlii? ikc ol s.iii.i- 

UK'llt ll WIIR*, IS follows 

" ' it sbill nut bL mil iwfiil to inlicidmi md tise 

wines solely toi snci itoonl il pm poses, uudci chtiich 
lulboiity, .It ,inj jilace wiHuii Ibe Xudi.iii coiintiy oi anv 
liiibau iistu ilion imlndiiife ilu I'm bln Hesei\,ih<ms iii 
Nto Mbmco ” " 

The second exception pciniils lujnm tui liwUiI ptiiposis in 
Osit,e Count-^, OkUboma 

Pcib ipq still aiintliLi cxiciiticni m ij be loitnd in tho pioiisious 
(It tbc A(1 ol Tune 10 10J3,’‘ in.iking "'1 2 beei” a m.ittei of local 
ojiUon in Oklabomi 

Aliski 19 not cuveica by Lbe Jndiiu liciuoi laws' Congices 
has alwns loaisl ited spoei illy tin that tciiitoiy with iigaid 

« Act ol AufcUbl 21, 1012 07 silt 518 010, 25 tf a C 233 

Act ol Juno 13, l‘H2 o 24B 47 Stit 303 imcndinR the Art ol 
Mlich 3 TUT 10 bflt ''(.0 '188 31 TJ fi> 0 243 
IS &1 it 311, c lOI 

' The Itml status of VUskttii uitncs is fliscusscd in Cbuytei 21, 
Sfc 0 The Vet ol Tub 37 1 808 10 bUi 28 1 311, H b l| 1013 gnTO 
the I’lesnli nt poiici to icgul ite import ibon amt sale o£ dikbllcd spuitn 
111 Alaska Four jeais laloi Ihe case ol Pinletf Sluteg y Bekeloif, 27 
Jefl Las No 16262 (D C Oie, 18T2) dcndid that Alnska tvtb not 


to liqnoi Hill has gi iiilud the poMLi in lontiol ibe luiiioi ti ifilc 
to the tiiiitoinl Loeislitnie Id Ibe Acl of Apiil 13, 1034“ 


Iiiaiiin rcmiitii and tint the spciiul Indian Iiiiuoi laws did not esluid 
» the iiiw tiiiitoiy lu the fulln\iiiie ye,ii, Congiess eTlendcd the 
Indian liguoi liws to Altskn Uy Iht Act of Uaicli 3 ISTt, IT Slat 
■ 5o0 AbHU by Ihi Act ot Mii IT, 1894 33 Stit 24 tonfeicss 

piohiblted impoitation nimiitartuie, md « Uc ol intoMcmta to ill ol 
tliska ind its inbibitaula This nir I'-uii uas inKiidcd bj Iht Acl 
of Much 3, 190<), ytc 113 30 31 it 1253, 1274 to limit tiic piohibiUoii 
to (>cllin„ til Indians 

As amended by the Act ol Fcbimii 0 tOOO, ol Stat 000 &01, thi 
tel of 1800 icmuns lu loice In inswci to tho qnrbuon of the Secro 
ol the Inteiioi as to whethoi the ludiiu lignui laws ipply to 
tUska, tho Actiuk bolKitoi of the Dcpaitnn nt nf the Intiiloi in 103T 
enve bis opinion that Ihty do not Uis ojiiuioii louhcd the followln,{ 
concluhion 

It IS indent, then &>ic tbit Cniicits did not legiid thir-c pio 
iisioiiB ll I , the lutUiu liquoi laws! is hai Iuk ipplloition tii 
the mines ot tlisku, olhuwlse the emetnient ol sitllon 143 
ahoie no Stit 1271] would not Late beon iiicissuii That Ihi 
tciiitoilil Ickislituie intiitaiuiil i hkr vuw is shown by the 
tact tbH It his also seen nt to deni spnlallj wilb the subnet ot 
nquoi louliol iiniiiiL tin tl iskn iiatiiis laci vrtioii lObl Com 
pilid Ims of tiasku I'iJSl In lui cunl Ihi inaitincnt hi 
Oongicss of i spciiil liiiuoi liw toi tho natms ot Aliski makes 
Ilu i-cniiil emilminl louiid tn biciion 241 121 TT b t' ] ImalU 
inapplicable ' ' • 

Op bol. I B, U 29147 May 8 1937, pp 59, 19 
18 Stat B68, 584 CAlnbka) 


SECTION 5. ENFORCEMENT AGENCIES, JURISDICTION, AND PROCEDURE 


Tliu wuik of the Oftico of Inditin Atl ms ui the field ot pio- 
liibituin oiifoi cement was thus di sci dic'd bi the Siipieiue Couit, 
pti Ilnglies, J, in the case of TJmtcd 8tutc\ t BudwlI ' 

' • Fiom an eaily day, Oougiess hts pi oUibiLed 

tlie Utinoi ti ifflc among the Indians, and it h is Jieen one 
of tlie iiupoil ml duties ol the Incliaii OfBco lo tid ui the 
t ufoicoment of lbi& legisl itiun See act of June *10, J834, 
c 101, see 20, 4 .St.it 729, 712, Bet Slat, soca 2139, 2140, 
2141, ict of July 2s, lb‘)2 c 294, 27 Stit 2fi0, act ol 
Jauuaiv SO, 1897, c 109, 2*t Ht.it *500 It has fnimsbed 
sne ll aid by the detection ot i lolationa, by the collection of 
evidence, and by ippioiiii ilis steps, to ,ecnie Ibe convic- 
tion and punishment of ofteiidoi 9 Tbc legulalious of tho 
ofiice, .tdopted undet statutoii autlioiity (Bey Stat, aces 
403, 20*58), have been cxiilifit as to the duties ot Indian 
agents in this lespect In icccut yeais, Congiess has made 
special apiJiupiiatiuns “to enable the Ciimuiiiisioiioi of 
Indian Aft ui s iindei the dui ction of the Socretaiy ol the 
Intel 101 , to 1 ike .action to suppioss the ti.iflic of mtovi- 
ontiiig liqiiois among Indians” (34 Stat 328 1017 , 36 St,tt 
72, 782 , 36 St.it 271, 1050 , 37 Stat 619), and an oagamisa- 
tion of &i)ecial ofliceis and Ueputieh, seiviiig in taiions 
statea, has been rie ited in tho department Thiough these 
effoits nnineidus comictious have been obtuued The 
lesultB have been lopoited to Congiess annu.tlly by the 
Commissionei ‘ and the .ippiupiiatiiins fov the coutmimnce 
of the seivice have been mt leobod * 

1 H Doc Vol 27, 80th Cong , l<rt aen , pp 20-81 , H Doc 1 ol 
iJ OOtb Cong, 23 bpbb , pp 84-40, If Doc Vol 44, 61st Cong, 
2<J 801B , pp 12-lB , n Doc Vol 32, blat Cong M seas , pp 12-13 , 
H Doc > ol 41 620 Cong 2a sebs , pp S2-SS 
-The natnre and cTtent of this nntboiizea seivicc of the depart 
ment oie ahown by the following extiact from the CommisBlouor'B 
icpoit foi the fiscal year ending Jtmo 80, 1912 "thitll 1906 


* * ' cnloiumcnt of these stalntcs ind subsi'quuit cnacl- 

ments’ (as lo the Jiqiioi tiiifl'ic) ‘was Itll to Indnn agonh and 
supciintcnilcnts iiid thin Iniliiii piilici assislcil “o lar as niigbl 
be by loctl pence olhiiis uid hi irpn sinlatiics ol the Dcpail 
mint ol JnsiKi In lOOb ciiminil dorkits m Indnn Teiiltoiy 
hicime so ciowdid nud the possibility ol rally timl w remote 
Uiat duiegud ol the stitutis luibtddiuk iiitioduction of inloxi 
ctntB isnmcd laito impoitaiici To moot the tineigenty Congioas, 
hi tbc act ol Tune 21, I '106, appiopiiitid 421,000 to lx> used to 
suppiess the ti ifiic in intoxicating liquois iinniig Indians, and 
m August I90b a spiciol oillcei naB oummttBiottod end sent to 
OUibouin tint he anil his subotdmaics might IbLOUgh detrctive 
opcL itiona, lupplcment tlio cffoiis of mipeiinluiiiloiita in chaige 
of iPionations In Iho fl»uil seat J909, when the uppinpiia 
tion bad giown lo $40,000 this seivui begin lo opointe thiongli 
out all Stales wlioit Indians needed piotechou In 1911 the 
seiTicp had giown until ll hid an iippiopiiition of $70,000 and 
an oigani/alion mclnding t duct spinal ofBcci, 1 aSsisUint ebtif 
2 constables 12 kpeud ofbcciB and 143 local deputies stationed in 
21 Slates The incinasing suuiss ol the seiiiie appeaia in the 
fact thnt in 100*5, 161 cases which the seivieo secuied tame to 
iBsue m couit; resulting ui 648 oonvictious, wboieas In 1911 
1,303 cases came to issue, 1,108 duendaiits were convicted, and 
but 34 deteudants weie aeqmlted hv jui los In 191 1 fines Imposed 
amounted to $80,401, oi more than the appropiiation for the 
seiTice ” H Doc No 988 62d Cong , 3d Bess , pp 11, 12 
In the Aef. tif Mjiph 1, 1907,"* Congiess empowoied special 
olhceis to setieb and seize,*' .md in 1012 gave them the powers 
of the United States moisbals and deputy inarebals* 

Oimnnal oi hfael pioccetIuigB aie cogm/nble in the Fedeial 
Diatiict Uoiut in the distiict wlieie the offense was eonanit- 
ted." The mahuei of complaint and diiObl are toiciiicd by the 
Act of June 16, 1038, set out in full in sectiori 3 of this chaptei 


•*34 Btnt 1015, 1017 
»2J»i 

■“Act of August 24, 1912 37 Stat D18, 010 
« Tudiciol Code, sec 24, 28 IT B C 41 
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SECTION 1 INTRODUCTION 


Ciiminil 1111 imIk tioii ’ 111 liiiluii 1 iw in\ol\i*s m Ul<« ilnm <>1 
<uitluiiit\ iiuiiiif; Icild il, tiilul 111(1 st-.itc touits Tins ilUn t- 
iKni ot <nith<)Ut> (k'lKJuds lu t>eiiu.il iiiwm thitt ItUois sulijotl 
iiiciKci, lixiis ind iieisoij 

Imistlictum (if (h( ftfluil ((luits must be liis(d in tndi in 
si iiU( upon sunn ipplK.iliU st.itiilis ''iiRi* tbiii is no Udd.il 
(imiiiiiiii l.iw ot oiiiaes Pioni Hit st mdpoiul of au‘is ot .ijipli 
c.ituni IliL icdinl riimimil statntos loUling to Inrtiiii lit iiis 
.lie of thii'i' tux's 

(«) Tliosi 111 it ipiiU logiulUss of tbt bxns ul Hit 
offt'ust sueb <is tlic ciinip ol s(>Uiiit, liqnoi to in Indian 
(6) TIioso that appli within iicas uiid(*i the ixclnsne 


lUu pnil Imisdktioii sk Cbaptei 19 
-S(( (liiiiUi 17 ■«( • 


nil isdK lion of the F( dual (lo\(>i imii ul, surli as thi' oltenst 
ot iKoniiig sloUii giMids ’ and 

lO Ottiiises imuishible mih when louimitted wilhui 
Ihi' Indian eoniitn’ iii within ‘ in Indian leseivalion," 
smh IS, loi eviiuple, the oftense ol possessing mtoMcat 
iiiK liciuois 111 the Indim couutiy^ 

TlK'imisdutiou of tiihal coiuts depends ilso uinm the lictoi'i 
ol siilnid in it lei bums, and pdsoii, and the siiiit mn be snid 
ofsiiu ( 0111 1 iinisdntlon Hiini Ihissindi ispnmuih dmotid 
to tidiial liidiin liw ouh incuhiilal ilteiition will he paid to 
liibil uid stitc jiciiil laws ulitmg to Indiiii atfnus Taniita 
tioiis upon tin ippluatioii ot such liws (oulainGil in tedei il 
statiili's will, lioweid, he e\,iniined 

'll S (| H-,7 Vet ot MuiCb 4 I'lOO, si ( 2ss n Btot lOHS ll-tl 
17 t S < tOT 

■s.(.2-, tj a C J44 and sop Cbnptd 17 sk , 
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Siuie theic is a coiisKleinhle Iwdv of tedeial legishtion poiiahr 
iiig: laiiout acts toiunntled iiii Indiin ii'seiiatioiis oi within 
liidiim Lomitii , the question in iv be i used in iin t ise im oh iiig 
feuch legislation whethei the* ofteiise (haiged was in fnet com 
milted witlim in liidi in icsin it ion oi in the Indian coiintiv 
The defliiitlou iit thc^e teinis h is been tonsideied elsi whei e Poi 
pusent pmiioses it is eiioiiKh to siiuini iiiye geiieial eoiitlnsions 
wliKh aio elM.wlieie noted 

(1) Tubal land is coiisideied Indian conntii foi imi 
poses ot iedenl ciinnual Juiisdiction* 

An .lUotmcnt held nmloi pitcnt in fee and ■nihjeel 
to ipsti nut against alionition is likewise cousideied In 
diau cnuutij foi pniposes of fedeinl ciimmal luiisdiction ' 
13) An .illotincnt held undei tiust patemt, with title 
in the Qoiciument, u, hkewise eonsideiefl Indian tonntiy 
duimg the tinst jieiiod ' 

Si p ( baptPi t sac 4 Clmpti i 7 , Chapter 6 
•R(e Cbaplei 1 sec I 

"United States v Ramstg J71 tl B 487 (19201 
‘Untied Stain i Sutton 21" U S 2‘)1 (1809), rpig KiB 2T) 
(D C B n Wash, 1008), ffalloiult r UiiiUa Btatot, 221 U S 817 
(3911) , United Staten l Pihcan, 2t2 U S 442 (1914) , Ea paite Peto, 
99 F 2d 28 (C 0 A 7 1038) Bit paite Van Home 221 Erd <104 
(DCS 0 , 1315 ) 
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(I) Right ofwi> ncioss in Indiin loseiy itiou iie cou 
sideicd Tiidiin toiiutii’ toi some oi all pmpobes ot ted 
eial amiinal pii i&dietion ’ 


»Th( Act ol Tunc 28, l‘H2 47 BtU 438 imiaded see 548 ot title 13 
of th( Iluih'd Statis t'odi wlucb oii|,innlU applied “within tlu limits 
ot ini Iiidmu iis iMitiuii so ns to appli ‘uii ind within anv Indian 
lespri lUon under tbt juiisdiction nt the Umted Statib Goseinmeiit, 
tuclndiiig lights ol wn lunnluR tbinutb thi i(«,ervatiim ’• 

Inteipieting this phiasi tUi Solicitor of the Intpiior Deputment 
dcUaied 


'>piciai I (loti nil til lights III wij wib intended to piovide t-_ 
IidiiiU Jniisdlction oiei all ilghp ofwat lunning Ihiongh any 
Indian iisiiiitton Ihis is idiineid is the piiipci pnailion foi 
tins Depnitment to tako in Hew of the foUovmg conaideiatlonB 
1 The piobable judicial consti ncUon ot the amendment wontd 


be that the iraendment was Intended to include within Fedeinl 
niisdiflion ill rights iif wiij liiinusp ot the preiious dlMsion ol 
— — t lights otwiv In Indian leseiyitions Pxioi to 


inil'idlitinn o 


rights of wn to whicli ihe Indian title boil not been ixtinguiahed 
icniained poit of the lesiiTition and within FodiiH juiiBdictlon 
whereas othpi lights ot wat to which anch title had been ex 
tinKniBh(<d weie subject tu Stite jniisiUction A eomt wonld 
piesiinic tbit m sicw of this state ot the law ani amendment 
leieiiing to lights of wij genci illy would bo intinded to pioyide 
a umcoini iiile If ouh i stntiment of evistmg law bad been 
intended the iiieience In the amendment wonld lathei have been 
to lights of way to which the Indian title had not been ex 
tlngniabed, in no mention of the subject would have been made 
at all 

Moirovei It would be piesumed by a court that thia Depart 
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(■)) It I*- ijui it! unable whctliui land liUd In ui liulian 
niidci I 1(1 i)itPiit nithunt uitiiction is Incliiu coiiiiti> 
1(11 imijKises (it lodei il cimniial imisdiUidu, tin wweM 
(it inthdiih Is tlial tb(> 1 iiid is not ‘Iiidiin Liiniitii 
iiitbiu tb( im linns ot t(d(] il iiiiial si limes’" 

Till Uiiituiial limits of tlio luiisaietidii ol tiibil eimits and 
(mills ot Iiicliiii olteiiSLs” Iiim not Iie'iii coiisiiUied in del ill 
111 iin leiioitcd c ise The lolliiwiiife discussion is takdi liom in 
idmiiiisti line lubus bi tbo Soluitin toi tbc Inttiioi Dopait 
iiiL'ut dealing mtli the question ’■ 

Ain an Indian rouit e\eiciso juiisdiction o\ci nts 
couiiiiittod liv Indians on uniestiicted lands witliiii in 
Iiidiiii icsciiatiou, wbeit the Indians coiiceiiied aie 
liiopeily beloio tbo couit' 

Quuslidiis (it ciiuit ‘iinisdidion iieqneiitlj tmn out 
uiiuii iinhsis to be i coiilused iiiixtiue of (inestioii- deil 
mg with iiiti'i iialional tin, constitutional law, i>titntoi\ 
coiistinction and (ouimoii 1 in piiiiciiilos It is imiioit iiit, 
tlioutoio, Ibat MO di'biie tbo (lucstion that concerns us is 
iloaili mil ii ilistK ilh is jiossibli In iskiiig whetliei 
III Xndi 111 (oiii t lus “luiisdiition” oiii lets coniiuitted in 
(Oil nil aiois Ml aio loiKOiiiid to iscoitain whelhei such 
,i Cduit conmiits a Mioiigtul iit, that is to say, ui ict 
Mliicb IS immsb iblo letldii ililo oi ciiioniibli in i Rtite 
01 Fidiial couit, it it iiulois tbc tint and pnuisbuioiit ol 
III Indian Mbo is lietoie lb(i conit, on tbo bisis ol in act 
wbicb tb It Indi in b is ih iloimed iii the aim design itid 
A question of puisdiction iiiscs when an Indian Mho is 
licioie 111 Indian (unit 1 1 urns that tbc judges ol such 
comt lie ictiiiR Mitbimt piopi'i iiitlioiily and that siuli 
iction, tboietoie, (onstitules assault tilse impiisoimK'iit, 
licspiss 01 souio simil 11 oflonse tiiulea Stitc oi Fidci il 
liM It IS, theieloic, notissiiy m xiassiiig upon such i 
Jill isdictiou 11 ({uostion to iiKinuc into llu basis ot kiUku 
ita upon which in Iiidim (oiiit acts This is a snhjecl 
Minch has been deill with ('IsewhcKs at somt hiiglh” 


TThethei the Indi m Uoui I is an idniimsti atiye Com t ot 
Indi in Ottenses oi a tiibil muit, it ippeus that each his 
suflitiinl luthmitv to include in its jniisdichon thi tiinl 


mint and Con„riss Mould hiii bicn (nndimd to do nwaj anth 
the iinsatifctactoiv sUnitton iesiiltni„ floiu the uncut im status 
ot JuiisdK^ion oMi 11 -, tits o' Mill ou Indian r<>spivntioiis This 
would bt in iimliiiiiiili Mith thi boMC ptincipli ol statntoiy ton 
stiuitiqn thit liwslaliim is iiitiudid to couoct tvisIniL eails 
Jhe evil to Ik iimodied in tins insfiucc Mfus the nnciitiintj ind 
toulnsion II siiUms! fiom thi tiet thit on oiub iisuvation thoic 
wiie I uiimhii of rmbts ot Mai m hose om iiei ship status depended 
on diSiient statutis iiiil i(„ulatinns and Uu tiUi to Mhicb 
could lx dedniteh nseiitiiliud nnli thiouRh Induml statement 
and thit althiman the title tuiieto had been deteimmed there 
WHS still the idminibtrathe dithculti aiiamg fiom diftiiences in 
tuiisdiction 01 ei small stiips of teiiitnry This idnunistiatne 
didicuKi Mas leliiKd to bj tl’i hupienie Comt lu thi cohc of 
Unit<d fltatc ^ Holilaim, 2t(i I S tS30 m which Justice Bian 


intended 

2 If the smendnitut is gnm its obmius coustinction that of 
toveiliiK ill iI„htsofwiiy undei I'edeiiil iniisdiclion the con 
etmcllon Monld he touststrnt Mith the pohciob ot thi Dipaitmcnt 
based upon its own Ksiirih snd that oi icstmnublt oigatiua- 
tions The smviy of liM and oidor within Indian rcseiTatlona 
in the Noitbwest nndi hi Ihi Institute foi GoTcinment lie 
seal ch and snbmith d to the Hi nnte (Joinniltli t on ludl id At- 
fans in 1982 (Healings Bctori a Siubcommitti e of the Committee 
on Indian Aflajib, United Statis benite 72d Cnngiess 1st see- 
slon Pait JO pane 14117) iccoramended that legislatloii he 
dratted dchmng the turn InrUan iiscivUion foi purposes ot 
Fedeiil jmisdiction as uicludinc all itghtHofMny legnidless of 
thou oMueiBhip Thi> Law and Oldfi Bigiilations of the De- 
paitment sppioTed Noyemlai 27 1939 and based upon a 

surrey made In this Depaitniont o* luilsdlitional pioblimi, de 
fined Indian lesorrations foi the puiposis ot tilbal inusdic 
tion ai inclndum loads and othei parts of the reserratloii not 
necessaiUi in Inaim owneislup This typo of prorunon has 
likewise been inilndid In mim tiibil law lud oidei codes 
(Uemo Sol I D Inl\ 1 1940 ) 

VOf Sagene Bol Louie v United States 274 Fed 47 (C C A 9, 
1921) , State \ Uonioe 8S Monl 53li 274 Pai 840 (1029) 

“■See for legolatione on Law and Oidoi on Indian Beserratlans, 28 
C F E 161 1-101 808 
“Memo Sol I D , April 27. 1989 
" See Chaptei 7, sec 0 


iml piinisliim lit ol obiusis In Indians which MCic com 
uiiiudon iinicslinlccl linrl 

II nil till' (1111 band Cniiits ot Indi iii Olteiisis he con 
sidiiid, IS siiggi'siifl III ibe Clti/ioi ( ISO, to lie not itgnlai 
imlKiil boilus lint ‘niiu erttic itioii il and ilisciphnaij 
mslinmeiilalitics’ the puijii idi ot ethic it lunal inrt ilis 
(iplinaii irlion Mludi stub roniLs” undoiLike Mill de 
pend upon the lelatioiisliip tutMcs'ii tbo (oiiit iiirt the pei 
sou disciplined On this him tbi loi lUoii ot the ofCeusi 
to Mbich the discipline is diieiLert becomes unimpoitanL 
All Iiidiau Seiiiti bosiiil il tie its i dlsi ised Judiiri ic 
giidless ot Mheie the diseisi mis acqniicd An Indian 
.SeiJico tpiihii inn coiitiol thi cundnit ol liis pupils and 
afhnmislci discipliiu im i i iilioid lai ti n cling thiongli 
Texas, as mcU as on ies|iut(>d Tiidiin land (See I’li/i 
\ I T £ K r Rm Co , ‘)1 S W 124 ) An Indiiii will be 
icgnided <is 111 11 lied iii diMiiud a niiniibei ol i gi\en 
liibi* ludigiltle niidiiliti loi i tiirain poiilioii m offne 
leg II (Ik ss ot Mill 11 tbc lets Ic idiiig to such i iieisuii U 
stilus iini bait* liken pi ice So, if iclioa ot i Com I 
ot Inch III OlUnties is legaidcd as ‘cdni ilional lud dis 
ciplin iij ’ 1 itbii tb 111 sliiitU indiciil such ictiou is not 
losliicled 111 it‘ hoivtin to i giiini teuitoxv Tin Iiidnii 
Mho ass mils bis IdbiM tiilHsman im lee pitciitcd laid 
Millmitbi u'stM ition is subjid to disciplmaiy iclioii by 
tlu Comt ol Indian Oibnisis in the same ukmsuic is it 
the (>tf(ns(> hid Ixen (oinniitti'd on KSiintid Jndi.iii laid 
I’ei hips the (Insist analog) loi this 'edui ilioii il ind dis 
tipliniiy’ thcon ol tbt timdioiis of i Comt of Indi in 
Oltonsis IS 1(1 bt loiuid in the (ouiiiuin law of domestic 
Illations Till ((mimoii 1 im still conieis, ti disciplmiiy 
poMci upon paieiits Mitli lesiud to llieii cbildioii To a 
i(*it 111! extpiil gniidiuis gciioi ilh inn (\(>iciso such 
poMci mci tin II Miids In none oL these ( iscs is the 
(Muise ol such mllioiitr binited hi iin ronsidci ition 
ol the lo< ilih of the niiscondud (.Seii Ton list iid v 
Kirnlun 4Aliiin 412,77 \mti D( c CU ) 

In V'uUil Uiili s V Eint, 17 Pid 7'), it w is hold tint nn 
Iiidiin M lid oil the K'seiiation iiiieitbcbss wis iii the 
fhaige ot in Indian agt iit m itliiii the me luing ol i si iliili' 
ioibuldmg the snle ol liqnoi to sueh Indians In Petet* 
V Malm 111 Ped 244, the (onit stated that wheiovei 
Indian, aie in lint tiuiiig then tiihil lelitious, fboduitiol 
iiid iinnagi'iuonl of then allaiis is in the Fodoinl Qiiv 
cinuient iiiespcctne ot the title to the land upon which 
they might, foi tin tuue being, be located In that cai* 
the Rtilc law ol gn luliansbip was bold not to apiih to 
liibil ludnns eithei a1 an industn il school off the leser 
tatioii 01 on a loscn iliou the title to which wis in the 
Qoveinoi of Iowa Moieovei, the State oiiiniinl law wis 
held not to apply to the icmot il of a child fiom a leser 
tilioii 111(1 Ins deleiilioii fiom a Goreuimciit school, iiidl 
eating that these acts outside the lesenatum MCie of con 
com only to the Fc'dpial (iiiyeiniiunt becittse of the jiei 
son it lelatumhhip lielMecii the Goieiiimont and its wnids 
“The lelatlon oi dependency o\i sting lietwomi tilbal In 
diaiis and Ihi national goyeinmcnt does not glow out of 
the oMneibhip of the laud eithei by the Indiana oi the 
goy ei nment ’ ( P i ge 270 ) 

This piinciplp has been followed in adimnistiallve piac 
hce siiue Ihe beginning The Snpoiiutendent'i and the 
Couitb of Indian Offeiibes have not m the past lefiained 
fiom using loiiectiye nieasmcs foi yiolitions of the legu- 
lilioiis beennsp the yiolation- occnired on nontiiist land 
It may be doubt lhI Mhelhei the Indian comts Iniye cmpi 
mull a piaoliee of iiiqniiing mfo the titli of the land 
Mheic the y inlation (kcui i od Noi h it o the deinutmwital 
legnlalloiis leqiiiied such iiKimiy and lesti-iint The 1004 
law and oidci i egnlatioii- of the Indian OfBce (swtions 
7S4-'i9I, Hcgulntions of Ihe Indian Office, 1904) gave the 
Com Is of Indian Offenses oiiBHinl tniisdutiou oyoi Indian 
offenses including piiUcipatiug lu the Sun Dince, con 
hactmg a pluial maiimge, picyentuig the attendance of 
childien at school, and othei misdemeauois eonmutted 
bv Indians “belonging to tlie leseiyatioii,” without any 
hmltation .as to yyheie the offense might be comnuttod It 
was not intended that Indians could dance the Sun Dance 
and practice polygamy ynth impunity simply because they 
did 80 on zumtiust land Such a di&tinction would haae 
defeated the educational pm pose of the legolatlone On 
the contiaij, Uie 1904 legulatinns went so fai ns to 
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.intlioiiy'i pulico '.uiM'illmtc of tlm lurtiiiis leaving the] 
losen iiiiiii 111(1 1(1 (i)iilii>i|)Jil( then aii(.sl mil pnuisli 
iiK'ul 1(11 mil (clioii <)1 till mils outside tin. leseiiaiioii 

Istfl'IOlls jSu-"S‘l) 

HiiuiMi, wliitiM'i iiii\ 111 tlip (lisuiilinaij lutliuiili 
Ilf tlic Siui I lu ot thi liituim omi llie conduct of Iiidi lu 
w.iids (iiitsitli 111 liidi 111 usin itiim, the Indi in iism i 
tiiiii itsitt li.is 1 k>l>ii (iiiisidiud <111 .IK i iic‘ailiaih slI ipail 
is i diiiii 1111 iMtliiii ivliiLli tilt Pidtiil (lirtLiiiineiil ii. 
cici-ics HiiiUdi iiishiij ()\pi the liidiiiiis This guiidiui 
slii|i is (\ltiid(d to ill tile liiili ms •within tht lesen i 
tion, K.,ii(Uiss 111 IliLii itsidiiiti oi Iciiipoi 111 liif.itioii 
(111 uiiK still toil liiid III till, e.iily days iflei the lUot- 
iiiLiit lit thi K' M IS .1 ttiiikiiiv til willidi.iw inolcuioii 
fiiiiiKil /til 111(1 111 ii.iUutcd liulnus This toncleucv was 
litii Kieisetl iiid PliIci ll mi ii dniishiii oiii ti ill il iiii m 
111 is Ills hipii iw (inm/ed 111 spile ot tili/enship, possts 
Sion (It lie pitdits (II iisideiite on uinrstuctid Imd A 
U(.(>iil iiid 1 u-i( ill liiiifi miiu nit 1(111 ol idiiiiiiisti itiir 
siijR II isKiii (iKn ill imii Ills within the lioundiiiet. of the 
iisin iliiin Is toiiiid in the i iso of hiiitPtl tiMi i \ fJiiiij/ 
Coiiiitii IJ P (-M) 7Si (Dr S D 1'32li) AlfdD(i((i/ 
rouiiti/ \ UmUtl 2(> P (2d) (C O A 8lli, 

l')2S) Till liillii'niiKj (inotilioiis vihich uphold the 
intiiniiti ol (111 Dell utiiii lit tom ike lilies mil leenlntioiis 
goioiniii' ill the Itidi iiis mi tlit i(>sei\.itioii, paitiiiil iilv 
liep.itiiil Iiitliiiis iisirtiiift (III teepiteiited kinds iie sit 
toitU lii'i Hist ot tliui pel till u ipplu ihililt to the qncs 
(Kills 11(1 oh 0(1 

‘Tn the littUl of the plain dtttimin ibon ot tho 
(|ii(sh(in of Ihi light (ho po'vtu iiul (ho dut^ of 
('(mtiUss ill teiniin.ito tin. idilinu ol xnaidini ind 
VI lid the 11(0 pnlint] Tiidiaiis ti.nned in llu coni 
pi mil nmst bi^ hi Id to lie wauls ot the gott'inmim 
uiiliss time is legisliiion ot CoiiRiess plunly indi 
c itnii} the initnl iiid pmivise to tciiuinite the nil 
tioii Dofeiid'int ntges considoiatwn of the Act of 
Time 2' iniD ( ’ll St it sTi) ‘ ‘ i 

ITiis 111 niv pidameiit is tai shoit ot i tomties 
Sion il deilii itiim tint the iilitionslup ot ffiindini 
niul n ltd shill hv the issiiiuct ot the Ifeol piteiit 
(c isc It is simph a stip iicogiiiyina some piogiess 
lit (he Iiidinii .is hfinj, iouuiefen( to liaiidle the p.ii 
tuul.n pitd ol l.uKl, mil tin .letgiuit^ to limi only 
the powoi to m.iu.ige nnd disiiose ot the pntticuku 
1 iiid Theip is iieithei liiifiiias,e pl.nnh e-viuossina 
tun tioni wlnili it m.iv lie leisonthh mfeiicd, thit 
theie It ant inteiH oi pmiiose th<it they qhould be 
l<ilc(‘ii out of the tiiU ot Tiidniis, that then tiib<il 
lolitioiis slionld (east itid Ihei <111011111 hni no fni 
thei intdest m (he tiibil lands «i 111 (ho moneys to 
h«> iMicl fni such lands lliaf tilt 11 slwiihl, fiom flint 
U»u fommd not hr vihjrrt to the nifoit ptomlrg 
toi the hand of Iiuhaii': to uliieh tluv helong uoi 
to tlir I ine<~ and It i/iildtioiis inowiiloattfl hij tin Jiiiliuti 
Dtpnitmrnl os to the tfounimivt of tUi le-.ci ration 
(171(1 all of the IndiaiiH Ilia con the ednealion of then 
ehildieu, ind the pohey that the agent w leqimed to 
w 01 K out w ith .ind foi the niembei s of the tiiboa * 1 *■ 
"In the nhsMice of fmthei deelaiatlon on the pait 
of t'ongiess that the guaidiaiisliip of the goveinnionl 
ahnll toimiiute ns tn those Indians, it seems cleii 
that i( mniit lie so held as to those Indians to whom 
[fee] iwtents h.iie been issued, who die found by this 
leeoid to be membeis of the Cheyenne hand of Sioax 
Indi insi , that they all had then allotments, that they 
all lesided on then [fee patent! allotments 01 neai 
them wnthiii the onymal limits of the Ohcijenne Biver 
1 arivation, and some of them within the diminished 
poitioiis thei oof, that nU of said Indians, at aU tunea 
mentioned in the complomt, appealed on the loUs at 
the Cheyenne Hiyei agency , that they aie entitled to 
paiticipate and pnitalie of Inbal funds and of the 
lents and piodts of all tiihal lands, togethei with the 
foci tba( the goi eminent maintains an agency and 
UQCnt dhaige of said tiihe of Indiana, imWdmij 
these pai tteular Indians named in the oomplamt, aie 
still woids of the goyeinment, that the government 
is si 111 the guaidian of all of Uiese Indians, with 
eontiol of then piopeity, except m so £ai as that 


loiitiol 111 (iKU piiipiili IS leUMdil 1)1 (ho IcKislatniii 
iliDiL iiJoiiiHl to 111(1 (111 Indi lu^ du IliLicby gi lutecl 
the poll Cl loiiiiii,u,( iiid Liintiol tliL pai tiuilii piece 
III 1 111(1 iinohid 111 (111 111 sini])le pitcnt ” fK diis 
supplied I 

'iiu iouvuiia iiidioi i(i< <• iii.iki ii ill'll tli.it It Iiidiin 
(nulls ail Miyyul ,is uliiiiiiist 1 ,iliM igLiilies ol tin 
liildiiii D( Pill IKK lit till 11 iiilhoiily is lint liuiited to 
(illiiisis ((iiiiniiltid on iisliiLled Uiiid 

11 till (he oth( I hind, (lie Iiidiiii ttiiuls tie in mil is 
liihil (oniN (Uiiiinglhi'u jHiwei iiom thpiinexliiiRiiwlied 
ti iRiiKlits 111 tiihil ''OK leignly, it iiiiisl b( ici ogiii/cd 111 i( 
tills soMioiipih IS piiiiiaiiH 1 ptisoiiii i.ithei tlmi i 
tiiiKoiiil sui(icii,tUi The llibil iiiiiit lins no pnisdit 
(mn inti non liidl ms unless tiny loiisi nt to sncli lulls 
iliilioii Its jniisilictioii is siilth i ) nil •'(Ik lion oiti iiei- 
sou'' \^e iiiiis( (hi'uloie li w.iu ot ndcling into (In 
iiiinsiiit ot 1111" tiiii (iKtioii the loinnion l.iw )iiiii(i)il( ot 
tin teiiiton,ilily ot (iiiniml 1 1\\ As w is s.iul in llie c ise 
at El pa ill Tu/o ITS tV 204 2 Ind T 11, 

It till (’ink N ilKiii d(ii\ed il' sislein ot ]uiis 
piiiileiue tliiiiugh (hi fouinion 1 in (hue yKinld be 
iiiudi pl.niMlnlity III this ii.isoiiing But they aie 
sti iiigii-. to (he (oiiimon liw Tlie\ cletuo (Imi 
yniispiudiiKi tiom <iii en(iieh (Ulliieni soukp iml 
(li<y lie as nut iiiiili II nidi (oiiiinoii 1 in tcmis ind 
(liliiiil Kill's IS llu'y lie nidi Siii'-knlui Ilibien ’ 

!>( must tecogm/u (hit the giiiti il lommou law doi 
(lint ot the teiiitoiiility ol (iiuiin.il 1 in has i.ilidity in 
piudte (inly iiisofii is it Is eiiiliodiid in oni (iiminil 
si itntes I( IS not <i piiniiplc ot li)„i( oi eteinal leison 
Time aie nnnitious ndl u>(oi,in/iil exceptions to this 
doctiiue 

Thill, in, in tin lust pl.ue reil un olteiisi s tin wliidi 
(iti/ms ot the TfiiUed htitis iii piinish.ihlt m 'Omtod 
Ml ill" cmiits 111) m.ntei nlieie tin olteiises iiu lom 
niiltiMl (( „,1STT S C, bees 1 T) The powei ol tht 
Fedm It (hneinineiK (o aoinu die loiidud ot om citizens 
ibioid b\ snl))e(tmg them nlitii they letnin to tins 
liuisdidimi, lo hill and punislinidd for olfenscs com 
initlc'd ibio.ul has nexi'i boc>n snuisstully dialUnged 
(the The Appollon, 0 Wheit fliJ .U 370 ) It this 
pom 1 has been exeiciscd, in 1 let onl\ in exceptional ( a ses, 
tun IS bee inse its a nintici ol pohi n it is gouci illy believed 
th.it the ixmei lo punish loi exlntniiton.il offenses 
slionld lie im Died only iindei simnl (ncnuistiiiees 

s(»cond dep utine tiom the gi'nei.il mle ol teiiiloiial 
ity IS pi I seiited by the pii isihi fioii 1 1 stisl in ( 'oiigi eSs ovei 
Indi in ifCnis It is well <(t'ttlecl that tins Oongiessional 
nnisdidioii does nol apply simply to lh(> ‘ Jiitlt in lonutiy ’ 
bill .ipptics lo offenses no mittei nlieu' eomniitted 

“The question is not one of powei m the national 
goyiinuieiil, loi, as h is heeu shown, cougiess may pm 
yule loi the piuiishnieiil ol (Ins cimie whoievei coui- 
luilted 111 the TTiiilccl States Its juiisdiction is co 
extinsiye nlth the subject m.ittei — the inteirouise 
liotweiu the while nnn and the tubal Indian — and 
IS not limited to place oi othoi ciicmiist.ini es ” 
( Un U A State s y lini nhai t, 22 Fed 288 ) 

Again, it IS i mattei of polii v, and not of law, to say how 
til Congiess should extend its laws oyoi ludians "otf 
the lesoiyation ’ Tlip Indian liquoi Inyvs aie the out- 
bt.mdiiig instance of i juiisdiction not limited lo offenMb 
committed yyithm tlie lebeiyation (2C tJ S C Sec 241) 
A thlKl letognized depaitme liom the teiiitoiml pilnci- 
plc IS found in the .ipplicntiuu of Fcdenl laws to oiii 
(lUrens m coitaiii Eastern conutiios Ameiuans com- 
mitting olfoiises in until ilizcd eounliics, foi instance, aie 
tiiable betoie United States consuls (22 U R Code, Set 
1.T0) and Amoncans committing offenses ni China aie 
tiuihle in the Uiiiled States Couit foi China {Biddle T 
United State % 160 Fed 789) oiei which the Oiicuit (3(rait 
of Appeals foi the Ninth Oncnit cxeicises nppeUite juiis 
dicuon (22 U S Code, Secs 101-202) 

A fouith impoitant limitation upon the doctime of teiii- 
loiiahty IS the lule that in civil cases a court which has 
yniisdiction ovei the pai ties may considei aU the elements 
of the case logaidless ot geogiaphicol considei ations 
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II Hull 111 liidi 111 <iiml IS 111 be cfiii'-iiluecl i imlu i,il 
<iiK in (it IiKlnii liilul sdM'ii igiin liL must ik( 18 iii/(> tlial 

this sdM'H l(,lll\ is IKit I stiuth tlllltllllll s<lMlilt,lin 

but piimiuh <i iiLi sdii il sdtei oitiih Wc ubP tluietoii* 
aUliidKli (Ik [iidbUzii iil di hiiiiiii Hu sujjie ol lliis 
sill uiRuP willioiif Ik-sriii^ (hi (luestiiiii In issumiii^ in 
itli.iiKi (Iu( dll' soil leiRiiti IS limited td iii\ iiiitidilii 
Iviiid dl I llKl Till n r iiRiil/'i'd ( -Vti ptioiis tiMlli usii il iiiU 

(il ((>iiitoiiiilil\ IK ( Idsei Id (he situ itmii hill piiseiiled 
(hill Hu mil itsill 

III diliiiiiiii till iidwiis Ilf HI liidiiii liibi vii look to 
Fedeiiil laws iiid lie ities mil foi the liisis ol soieiiiRnlv 
but liii till limit itiiiiis dll (iibH iMiweis" 

111 Iht iliseiiii (it Fiihi.il law In the lonti in, il is Joi 
(hi lulu Id (kiitU ,is i iiiiKii ot il own iiublir iiiiiui 
whellui miinliiis ot Ihe tube who uii\ pioiKih ipiii n 
bitoie Hie jnduiil afciiui ot Ihi lube shall be liialili 
I’Kl iimiisli ible till Ills (iiuiimtled on iiiiu lulled Iiml 
Thi itiswu RiM'ii t(> tills (|ue turn in ihi haw mil Oulu 
liiHiila lions iiiiiiiiM'il In the Suielin ot thi luliimi 
JSJinemliii Til" and iiiinieed In mmieions tuliH 
iimiiiils liejoie mil illii (ha( d ili is iiinnist ik ildi 
Stitnm 1 (it t h iiilet 1 leids 

‘ ' Ciitiit 111 liiili 111 Oltenses shill liiu iiuisdiitioii 
(iMi III oMiiisis (iinmii itul Ml ('biiilti wlmi 
iiiiijimltcd In III mill in uitbiii tin iiseninon in 
iiseuatii iis idi vhiih the Cimit is i si iblisheil 
‘With usiiiit to am ot the uttuises iiiumet ited in 
(hiiitei "i mu wbiih Fidei il oi Hlati lomls inu 
hiM liwful iimsilution the iiiusdii tioii ol thi C'lmil 
(it Indian 'Utilise slnii in loiiiunint and nol imIu 
SUP It shall be ihi duh ot tlu said Conit ot liiili in 
Olteiisis to iiulei (Itliu'u to tin iiiopii inthonlii>s 
lit till Stite 111 Fidii il OinLUiinuiit oi ol inn olhu 
(nbi 01 leseu itiiiii, tin iiioswulion an olleuilei 
thPie to 111 deilt with luoidinu loliw oi iu,nliti<i«s 
authoiizid In 1 iw iiheiesmh luthouties idiisiut to 
(Mutise jiuisclKtlon lawfully \tstetl in theiuinci the 
s.iid ofteiiilei 

“Fill Ihi ijuiiiose (It lilt' oiifoiicinent of these iprii 
lalioiis ill Indian sh.ill be deemed to be nn peison 
ot Indiiii disuiit who is i memliei ot am moKiii/ed 
Indi'in tiilK now imclei Fedpial nnisdiitioii, and a 
‘lebiuatiini shill be liken to luclnde ill tciiltou 
within lesenntion bouiidanes inclndmn tci luilintid 
hiiidis, loads watcis, hiidftes <ihd Imds ttsid foi 
agency iraiposesi ” 

The (inestion lemuns, then, whithoi this ‘talcinont ot 
autlioiiti Is 111 (onflut with an Fideial law 

Thit the oiiKiiii] soMieigiity ol an Indian tiihi i\ 
tended to the pumshminl of a membei hy the piuiiii 
tillwil offlieis fill deiiieditioiis oi olhu foims ol niisum 
dull comimtled outside Ihi leiiilon ot the liihi cauuot 
be challenged (’eitainli we nuuot uad into the liws 
and customs ot the Indian tubes a piiuciple oi tcuitou 
ality of luiisdiitiim with which thei wcie totally iiiita 
luilmi, and which no lonniu his idopted as in ahsoluti 
inle That Iiubau tubes fiiemUy to the United States 
.ictod to pnmbh then luembeis toi doin edations eominitted 
against whites outside of tlu Iiidnii tmmtu is a nuttii 
of hlsloiu il leioid Will ,uiy one il am th<it snih punish 
meut was unroiistitnliouil’ The t ict is that the Uuiud 
Status, mei a loug iieiiod euioniaged the Indian tubes to 
belli m (ontiolllng the londuct ot then membois oulb'de 
of the Indian countii, and in oidei to cncomage such 
contiol made the lube lesponbible loi suth indludual 
offenses 

The annlysi'» of Fedei il laws applumhle to the siinatiuu 
undei eoubideiation indicatca that the light of Indian 
tribal anthoillics to puniiJi euaut momheu of the tilhe 
foi ofiPenhet., no matlei whole comnntteed has not only 
neiei been domed hut has been iwsitiiely leoogni/od 
The act of Inne ^0, 1834 (4 Stat TSll, which is still in 
many lespects the basis of Indian admmibtiation, placed 
upon the Indian “nation oi tube” the i esponsibihty of 
seouiing lediebs foi depiedations committed by indiyidnal 
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tiuiulicis ol the nilioii iii 
willini, the Indian loinilu ' 

'this pimision pluin„ ii'sii4iiisibiliL\ upon tin liih.il 
iiitlioi it >e- till tlu w Kings of iiidiudu il Indi.inb com 
niltlod outsidi (it Ibc uMuatioii ileaih (oiitiniplates that 
th( tubal mtlioiitios will ili il in piopei tasluuii with suih 
nidnuluil Xndbuis Wliih the oitasion that gave use to 
this legist, iliuii mai hail disippe lu il Hu juduiillUiis 
ot tubil iclioii wliuli Hie ligislatioii assnmul has iimoi 
been chalk ngid 

Pimi Kins similai to thal abme (luoteil iic lound lu 
iiiiiK lieatiis with liiihiii tiilus (Sei toi iiist iiici 
it\ wiH lUej.:iiiwjs et( 3In JO, JSii (7 Hlal 'HI) 
Se(s I, 7, Tieiti with Hu Comiiulus, etc , Inly 27, 1851 
(10 Slat 1013), All 6 Ticat\ with the Kugui Ruei 
Tiiiliiiis tseiituubei to 1S7-5 ( 111 St it 1018) U1 0,tiiit\ 
with the Bluktiet, tlLtobu 17, IStj (11 Slat (.57), 
Alt 11 ) 

Fidii il tiws alluiiiii, Hu ptisiinil status ot liiili ins 
liite 11(1 (liieil 1)1 Hill"' iiiion oin iiiesenl inobleni Tlu 
(ami 11 Allotmeiil haw nt Febi lui \ 8, 1887 (24 Htit W), 
is iiiiiiukd 1)1 tlu Id ot Jla-i ^ l'l(l(. (14 Slit 1&J), 
pi mules 

\t the(\pu ition ot till liiist iieuod iiid whin the 
luuls hill 111 III iiiiiM'Mil to Hie Li nil Ills hi pi tent 
111 fee as pimuUil in seitiiin 148 Ihen cicU indmeij 
llloltee shiill It iii till binelit ot iiiil he sublet t to 
Iheliws, both iiul and luniinal, ol the Stile oi Tei 
iitou III w hull Him 111 i\ itside ’ (J'l I' si 

(' 'sec tW ) 

Biiausi (it this ptmisuni lii pilint illoHi'cs hi\e hieu 
laid III Ik suhiui to the 1 iws ol the 8t itc wlieieiei (hey 
iiiu 111 withm till, ii'seu It 1(111 Eiii/tiit Hoi I ouii ^ 

I Iiiun S/otm 27-‘ led 17 ((' V A ‘Jlh, P)21) , Hhiit v 
Moiixm 8J Mont O'K), 271 I'll 8(0(1020) How lui, this 
tait dws not lutaii that so long is the lee patent Indians 
liM within the ontei bouiukiiics ot the lesenatiini aid 
niaiiiiulli tubal lelitiiins tluv aie not also subject to the 
udes mil iigulatioiis of the Dipaitment and to the tubal 
(iiclimuiies gmeinmg tulul membei s That they aio ao 
subject is staled m the leccnt lase of Umtril Ehitis v 
JJtHti/ Couni v, tioiii which eitiiislao (|unl,ilion to (tus 
I'Uett IS gUcii aboic 

Moieinei, the allotmenl id leitiinly did not mate a feo 
patented xllotmint n place ot sanituaij on whuh even 
111 uiiaUoltid nuinhei of the tube mai commit ottcuses 
without the iisk of lutuie puiiishmi nt hi his tube Foe 
pitoiitid luuls lit undimhtedlj subject to Ktato jiuia 
(lutioii, hut in the winds of the Hupieme Coiul, tbeie is 
‘no denial of the peisou il jnusdiction of the United 
aiatPh” lUintcd Stfitr<, ^ C(?fS//iu, Jl”) U S 27S JM), 
nut neilliPi is ilioio am deiiiul ot the peisomil jmisdlc 
Hon oi the tube It is toi the Fedeial Goyeimnent itself 
to decide whetliei it shall lolain luusiliction oiei icitain 
iiUenses by Indians, c g , liquoi ofteiises ou fee patented 
land, iiirt iclmquish to the .State jui isilii turn mei ceitaui 
othci iittenses Likewise, It Is foi the Indian lilbe itself, 
suhiect onli In luuKatioii hi Cimgicss to decide whethei 
it shall letalii luusclictiou oi ei leitaln offenses com 
nutted Iw membei s of the tube on suih laid 
The t.ul (hat Fi-fleinl couits liavi lefiauietl fium lak 
ing luiisdietiim oi Iiuli.ui offenses on fee patented Imds 
does not iiegatiye the juiisdiction of the Indian couits 
Hinic the f illaci of identifying the jiuisdicbon of the one 
With the othei is a uadi one, an analisis ol the tuiid,i 
mental distuictions between them is dt suable 
The Fedoial Disfnct Comts hnie luen authoiifed by 
f'ougiess to oxeicise jnusdiction ovoi specific ciimofi 
commitled hi Indians oi w bite people ng imst Indians in 
the “Indnin count ii" aid in “Indian lesei i ations ’’ The 
Fodeinl couits haie no jniisdiction othei than that 
Slanted by Fedei.il statute On the othei h,iud, the 
Indian lubes letaiu all then ouginil juusdiction oiei 
then membeiB e\ceiil as may be limited by Fedei il stat 
ntos Likewise, the authouty ot the Deiiaitment to eaei 
use adinlinsti atire siipei vision ovei Indiiiiis is not luspd 
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iiliiiii .1 SI siiKilK i(i()n 111 (iiiiK mil I iiMiiiiil III j 

lisdiilioii Iml, <is iiu'VJiilisly milu ilid, lUJmj a si iluiiiU 
111 uMiKli ni'-liiii iml »'oiuii''''itiiul mthoii/ iliim to 
HI iiiit nil iiiili'i uii Iiiiliui Lc ''Ll^ iimiis Ml t iiiltil .S/(i/is 
\ (Jiinn,^4lU iS It i)<i"> 

'Jill. PcHlfi il (Dinr I iiiHis III ili-iiliili' 111(1 i'(lii-iw 
luiiMlKtHiii iiui liiili iiii- ^^l^l i‘ ihm iiimi-. Jill wiilnii 
till' iiiciimsl 111(0 ((iwiKt til till s| Hull 'Him is no 
sliliiloM iii(Iiiiiit\ loi (iimtiiHiil iiiii'-ilutKiii ol Sit ill 
ijifl iuiliiil iiiinis i^lKii 111 mill 11 . Ill Imliiii Iniiil In 
(omis siiliint to Mill 1111 isilK lion ”■ U llin I'’oi1pi.i 1 
(mills lii\( iniisilidiiiii, till Milt (Iiiiil ilo lint mil 
11(1 1(01 Jlmuiii, thm is im inohilnlum on i il Ui 
null it ion liv llii liiliLloi 111 )i iitiiK 111 to iMiilsi cm 

iiitni iiiiasiius (iMi liiiliiiis williiu till iisii 1 itiiiii 

II hen till St lip Ills inns(lic.lion bill icliins lo Ii iiulli the 
( is( III ii|ioii 1 siniil II ill ti iiiiiii ilioii 111 llii li'bi Hill 
illi'iiilii IS 1111(1 II III ted li\ Still 11 1 Kill sli ill III lilijii.1 to 
I (II II ( tioii li\ till ti ill il 1 onil 

Fill till iniou the Fitki il mull iii i\i iiisiiu ludiii il 
IKWPi IS points PSt ililishtd hi <'oii,,i(ss ]iiii -n ml to Hit 
United Slates Constitutum, when is tin Ueii lit mini 
lhiout,h Hie Coiiit ol I lid I in OUhisps is iiol I'siidsm- 
3iidipi il piiwci hut ichmnisti line iidi iiislm.i iioivcis 
niid Iho lube is i \(>i( isiiii, tnlnl iinwi'i-. oiti Ihi iioisinis 
of Its momlieis The t si ihlisluntnl ol iii Iiiili in umil 
.lud the evtoiit lit its nuisdidiou is, thculoie in holh 
casts .ui admniisli itiiu polict <intstioii No (onil is 
istilillshul wheio theie is litllo itsliidcd luid douils 
lie eslihlislied, howciu, ivlieie tlicie is much ustiidid 
liuil nithiii a lespiiatioii The hXKlcial tonils ui ohli 
gitcd to tike* jurisdiction of ciiniis ttmiuii? lulinn tin 
I'edoidl statutes uiwn lestiielcd Imcls leaudlis ol ad 
luinistinlue need It would not he aitiuid llul llnie e 
inj ohlisation on the piil of tin Dciiiitmcnt to iiioiuli 
conectiie lueinuies on such iesUicli>d lands it *1 is not 
ndiisable oi nt'co&snis In ollici noids it his olttii liien 
xocognized thit the juusdutnm of the Fideial lonils and 

III the Iiidiau (oiuls does not louicide, since lliei ileinc 
thcli luthoiitj’ iium diiipiont {kiwois itid Iniidion Joi 
(liflciont puipobes 

I hue lei 11 wed LhoFcdei.il laws which might Ik iiowid 
IS loeiuclniR 01 luuidiig Uie powoi ol in Indiau coiut to 
tij ind to iniiiish iii Jndian loi in oliinso coiainillcd on 
uiiii stinted 1 md within a ip<w>ii ilion 1 hiid no Fidei it 
hiw imiiosiug nuv such himtntion 

Is thcie HIT piOYibtoii 111 the Fcdeial t'onslitatiou that 
pic*clndLs Biuh oveiasc of juiisditlJon' 'Would uth in 
e\eidse of aulhoiity, ui on iica wheio the fit it t nin 
etei<ase a concuiient jm isdn tiou, oonsUtule “dimlile jcop 
aid}’’ and riolatu the Fifth Anuudtnciit to the Fedeii) 
Cou&titution’ 

Bien if it could he mauitaincd, m the lace of the den 
Sion in Talton v Muye% lOJ tJ S J7t>, thit constitution il 
hmitatione undei the “due ptocess” clause* nie appln ihlo 
to .in Indian couit, theie is no toiee in tlie ngnmonl tli ii 
the e'seicise of juiisdiplion by hueli n <K»nit lu these cases 
w onld subject the offendei to "double icopnidT ’ Tlic tut 
thut 'll! ofTonse committed outside ol lestinted Iiidiiu 
liudh mnv be subject lo pumslunenl in Stilo conits does 
not make it unconstitutional foi the conit ol inothoi 
soieieiguty to punish the same peisoii foi the s.inie act 
The decided cases clcaily establish the pimciple thit an 
mdividunl who m a single act offends igainsi the laws 

■("TUIb statpnunt uuu>t now lip iiualifipd becinse of the passage of 
the Set of rime 8, 1910, Pnblic No SliS — 76tli rone, wlucb confnied 
jmlsdiLtion on the State of Eansiu, otei otfenses coininitti O by oi 
againat InOiauB on Indian loBeivatlonB la the state 


III ,tui il jiiiisilietioiis m.i\ 1)0 eonslitiiljoii iltj jinnished 
h\ till aeeiiiiis ol i leli jmisdiition' 


111 MiM ol till si diiisions ot Hip Uiiitua blales biipicmp 
Cuiiit It IS elcii thit the iiet tint in ait is ijuiush.ible 
111 hi ileiomis IS no hii In punishuimil in iii Indiin conit 
Time* Kimiiis, ol toiitsi, i iixii'-tuni ol inihhi politi to 
III (onsiiU'Kd 111 isspiting jmisdicliou oiei <i(ts winch 
ue siihjcit to iiiiithci juiisdii Liim 'Tins iincslion is met 
111 i siHLiiii pioMsion 111 ihi Liw and Oidii Itegnlilions 
iliou se‘1 tdith, undci whiili ( ncs in winch Iiidiiii tubal 
jiiiisdielKiii is enui iiiiPiit with hi iti jiuisihi lion up to 
111 * tinned oiei lo hi itc lulhniilus, if iiirli uiithm itic'i me 
iNlliiiij lo iiiiii‘,< jiniitlii lion 't'his is iiudoubIcdlY a 
11 isoiiihle pioiisioii ill liCM oi thp l.ict tbit the Stite 
mil 111 , in iiiani (isis, uniiillinii lo (\cuisi cicii an 
nliiullid iiiiisdii iKiii 01 ei Indiins uitli icsyeit to 
i(|s coumiilicd on iiiiustiii led Iiidi in liiids within i 

II 111 tlimi 

It should luillui hi iioLid Unit the Uiw iiid OiiLi 
I{i,.al ilioiis do not inn poll to com ollcuses comimUpd 
oiitsidi* ot Jiidi.ni i( s( 11 tiioiis '111(11 IS thPKloic no 
imuudiale occasion to (onsiiUi the loa.il iiid admiuish i 
till* piolihiiis lint would 111 i list'd lu any -.nch espuibC 
01 jinisdKlnm 11 is piiongU lui oiii piisciit puiposcs to 
note tint tin (MUiK III iiiiisdutioii hj in Indian couii, 
itiulci lUi dciuitment 11 law iiid oidci oi tubal codi s 
(lots not diuuuisli thi* luiisdictnin ot bliU conits, docs 
nut siilqiit thi iiiliiuUi to double jpoinidv,” nml is 
Hill iiiolnbited In luj knonii Fcdc'i il statute 
TliPic iciniins the hii.il uucstion wbotliei the action of 

III Indian iiiiiti 111 tnina nul imnislung in Inditu Ini 
an (illpiisi toimiuHid within thi jiiiisdictioii oJ the hlile 
lotiils mil iiolili nil Still liw Whili it is nniiossihlc* 
to dcuilc an issiv* ot this soil in Ihi* ilisli.itl with oiitni' 
(iiliintv. It IS inouah to say Ihil 1 Uuow nt no Slitu 
lifiislitiou winch winild intPitcic with such psonisc of 
jiinsdicUoii hi 111 Indian iiniil, iiid *11111* the miUci is 
OIK Ihit conecins the illations lictwpcii .111 Indim md his 
IiiIk It would ipiK 11 In he a miHd on w'hnh State h'gis 
I ilion would bo iiKllcctiie IloKCstr; v Hlule of Cfroitfiu, 
(.Pol m, United mill, \ Qiinii,ULV b hO^.Cinlul 
Ktati 6 V Jfannltiin, 213 Fed 085 , Into Ttlai khii ti, 100 Pi d 
ISO, Til leLiiKoln If) Fid 247, .iiid sie Oliiuion M 26008, 
ilijiioKKi DccpuiIki 11, 1020, on (he tight of Side game 
w udens to m iko st.ucUt s on .111 Indiiu 11 stii.iUon 

In iicw oi Ihc toipgoing luthoiUiei, I am ot the opniimi 
that an Indim coint winch oideis the tml md punish 
limit ot in Indim betoie the louif, on the bins of acta 
coiurailtod on nniestiiited l.inds within m Inch in lesei 
lalion, does not ottend agamst any St ile 01 Fedeial 1 iw ” 
In ccitain offenses the natuie of the offense .md the chaiactci 
ol till lofMs iH quo estibUsh fedtial juiisdiction without icfpr- 
enco to the question whethei the accused or the injnied paity 
IS an Indian™ In othoi offenses, juiisthplion depends among 
othei ttiuiRB niion the poisons involved In the following sec- 
tions (-1-6) we shill deal with juiisdictiou over otlenses in 
Indian couutiy as affected by the chaiactei of the paities 

c hte Tfooie T niuioUj 14 ffow 13, 10 (1862) , United fi totes v Lama 
200 U 8 377, 870-380, 382 (1022) 

Fuitliei discnesion in the mainoianilnm cited reaches the conetusioii 
that Indim police may ninko aiiesls of Inaians on nmastiicted lands 
within a iceeiialion 

'’"In this olTenso (Intiodudnr hquoi mlo Indian countiy) nalthei 
1 ICC 01 roJoi aiP slgmacsnt ” United Biiitu V Button, 216 D S 201, 206 
(1000) Accoid Pa I in r United Slatei, 282 U 8 478 (1814) 


SECTION 3. CRIMES IN INDIAN COUNTRY BY INDIAN AGAINST INDIAN 

Offonsep committed by Indiana ngainst Indians within the coiuts, wo look to fedeial laws and tieaties only foi the Imu- 
Iiidian cmuitiy aic oidmaiily subject to the juiisOictlon of lations on tribal authoiity The most impoitant of such limi 
tribal eomts This is a consequence of the doctime ot liibal tntiona la found in the Act of Mnioh 8, 1886 “ This act bionght 
self goveiiiment* In deteimimng whethei on offense by on — 

Indian ictiimst an Indian falls within the juiiBdietion of Uibal 18 U S C 648 laiter amendmenta of this 

act and pioWcms iilsed m its application ate discnsBed in Chapter 7, 

0 Bee Chapter 7, see 9 secs 2 and 8 



CRIMES nsr INDI'VN COUNTRY I 

iiiidoi l(<lci il juiimIu liim icil.im oHoiisps coinmiltctl by Tiirtiaiw 
i^iiiisl IiicTi in'., nol.ibly inuitlei, mansl inglitci., laijc, issault 
^illi jiiU'iit lo 1 ill ii'ion, buigliiy, and lucpiiy In latei yeai® 
mlibi n , MicLst, <iinl ^iitli a dangeioiis wenpon weie added 

lo this list V Ilw otliui ledeial statutes icUting, mostly to 
noli liiili JUS IS i\lI1 is Iiiduuis aie applicable to olConsos by 
liuli ms agiiiist Iiidiins lummitted on an Indian leseivation*' 
11 bas boon held lb it nbeie juiisdietion ovei muidei oi man 
slingliRi is thus Loiileiiud upon the fedei il conits t>ncb ]mis 
dutioii IS ps.cJuslvc and tlie tiibnl couits may not act to puuibh 
i mtmlH 1 oi the ti ibe who has killed another membei “* Author 
iLy ou Ibis point, bowevii, is not conclusive, and it would be a 

Acl ol Mdifh 4, 190U, MC 818, 10 btat 1088 1151, Ait ot Tune 
18 IIHI 47 St It dlO 337 
- Si L Cliaptei 7, fn 216 

17/11/13 Watci i IWiu/iv, 37 ffed 146 (C C 8 D CU 1888), and 
s(L Chiptii 7 fii 217 


1 INDIAN AGAINST NON-INDIAN 363 

1 isb inlueiicL llial i lulu is piiduiUd lioin deiliiig with such 
mil lei s IS pctli 1 IK (111 bdwoin jinnilieis oi i tube 

While, IS noted, the jiiiisdiitioii ol Ihe tiibi oiei otfenses 
between Jiulnns dots not depend upon iidei il st itntoij lutboi 
ity, it may be noted that the policj oi Uic Fedeiril Qoiciumoiit 
lo icspi'ct such tubal iiuisdutioii i>? embodied in a senes ot 
statutes sticlchmg hick lo the Act ol llaicb d, 1817, which, 
aftei estihhshiiig fedei il |iii isdirlion oici Indnn offenses, 
declared 

I'luiidtd, Tint uotLuig in this act shall be so consliued 
as to nlfect 1113 ticity now in foice bctwein the United 
States and any Indian n itnm, 01 to evtciid lo iny offence 
committed bi one Indi in agiinst auothei, wilUm any 
Iiidiin boundaiy 

Hally tieilies guai iiiliciiig liibil piiisdiction oiui initteis 
illcctiug only luduns hue lie/ 11 ilseulieii disci|si,fd " 

‘3 btat IHI bicsd 1 mfin 
• See CIi iptei 3, set 3D and E 


SECTION 4 CRIMES IN INDIAN COUNTRY BY INDIAN AGAINST NON-INDIAN 


An Indian commit ting ofteusos in the Indian couutiy against 
i noil Indian is subject to the Act oi Maich 8, 1885, section 9,-' 
iiliiUi, with an amoiidmcnt, benme section 326 of the United 
St lies Ciuiiici il Code of 1010 and now is section 648 of title 18 
of the United Status (’ode,“ pioiidiiig foi the piosecution in the 
iedeial oouit'/ ot Indians coimnitting, within Indian reseiva 
tions, any of 10 (foinieily 7, then 8) speually mentioned offenses 
iilicihei against Indians 01 aguinst non luduuis * Apaxt from 


thesu ten niajoi cuuies” in ludi m coinimUmg ollinses m the 
Indian cutmtiy agiinsl i non Xndniii is subject to the code ot 
iedot il loiiitoiial oticiises," except in two situations (n) Wheie 
ho “his been puiusbeU by the loc il 1 iii oi the tube,” and (b) 
“wheie, by ticaty stipulations, the o\rlusiie lunsdiction o\ei 
such oflensob is 01 mat bi sr Lined to the Indian liilieb luspec 
tively” The substance ot the piisent liw on this subiect goes 
back to Uciily licatics, some ol whicli inlecl.iled ibe Fedci il 


- 23 btd a02 383, 18 U & C 548 Intel proted QonBhayBr PiU 
Uonvt, 130 U 8 348 (1&80) 

■'Under tins section, as oiiginaUy enacted the tnnmeiated ulmes 
wire iiitbin the Inrlsdlction of tuiltoilal courts when sitting a 
ind nut when ailUiis a& fcdeial disUict 01 circait louits OonShapBe, 
Pctitioiiet 180 U b 318 (IbSI) This was true legardleas of wlisthcr 
the oifense nas committed within an Indian icservation Captain /i 
Pttitiaiui, 110 U S 803 (1880) Eoi a complete history ot this act 
(/iitfod States V Kagama, U8 U 8 870 (1886) 

^ Uuidet committed by an Indian against a non Indian on a United 
btates Indian lescivation is a aims against the authority of the United 
State J and within the cugulranre of fedei ol conits wltbont r 
to the uti/cnshlp ol the acensed -ipapaa v United States, 2S8 U B 
087 (1014) Foi the puiposes ol enfoicement of 18 U S C 048, the 
son ot on Indian molhei and a half blood lathei, both of whom v 
iLcObni/ed as Indians and maintained tiihal lolatione, and who himself 
hvod on a icseivation and maintained tnhal relations and was recognised 
as an Indian, wm, an "Indian’’ within the meaning of the federal 
statute Ba Patio Peio, OB 7 2d 28 (C C A 7, 1988), cent den 306 U 
S 643 Also bee Anettg r United States, Ib2 U 8 490 (1896) 

It IS not deal whetbei or how far the Act of 1886 apphed to the 
so called “Indian Tanltoiy ’’ By Ait 18 of the Cbeiohee Treaty of 
Jnly 19, 1866, 14 Slat 799, 803 (see Cbaptei 1, sec 2), the establishment 
of a couit of the United States in the Cheiokee teirltory was piovlded foi 

* * * with sneh Jurisdiction and OKomsed in each mannor oc 

may he piescilbed by law Provided ’That the Judicial tiibanals 
of the nation shall be allowed to letiin eadnsiro Jurisdiction in 
all dvil and mlmlnal cases arising within theh conntiy In which 
membei b of the nation, by nativity oj adoption shall be the 
onlv parties, [italics added] or where the cause of acUon 
bhELll aiiBo In the Cheiokee nation, except as otherwise provided 
in this tieaty 

ffoithci, sec 80 of the 4et of May 2, 1890, 26 St it 81, 94, pioviding 
a temporaiy government foi the Terutoiy of Oklahoma and enlaiging the 
JuiUdlctlou of the Umted States court In the Indian Teirltory, provided 

♦ • • 3)hat the Judicial Ulhunals of the Indian nations si 

letain exclusive Juilsdietlon in all civil and criminal cases arisiag 

in the conntiy In which membars of th- — ■’ — •— 

adoption fit ' ^ ' 

ind see 81 declaied that 


ly naHvltj oi 


any of the « 


jnsl^ctuni 


nothing In this act shall he so constinsd os to 

le courts of the dviUsed nations of exdnslve Jnrl' 

cases aildng wbecem membeis ot said nationH, i,„. 

by treaty, blood, or adoptUm, ore the sola parties, [iti 

added] nor so as to mterfere with the light and powm of 

dvUixed nations to punish said, memheia for violation of 


s are not contrary to the tieaties 


Oonstilutioii, stipuliting lUil Indians coiiiinittuig olU uses 
agiiiist citi/cus of the United St tit s sliould be doliieied up by 
their tubes to the iicaiosl post, lu be punished a/cuidiug to 
the oidmunces of the United Slites” 

The fust fedcial cunctment duiliug gcticially with rilmcs 
by Indians against nou-Indians ui Indian couutiy was the Act 
of Maich 3, 1817'‘ Tliib piimsion wa& sub&eQuently incoipo 
idled m section 26 of tlic Tiade nnd Intel com se Act of 1884,'“ 


It win be notid that this act omits that poitiou of the thutoenth 
aitide ot the triaty, wheiain is loaciiLd to the judicial tiibnuols of 
the natiun exclusive jaiisdiction “whLie the tanse of the action shall 
aiiao in tho Cbciokcc Matinn, ’ and to that cxlint appaiontly snpeiiasdes 
the treaty Constiulng tho woid "paltub" as meaning parties to the 
ciimp and not simply to the prosccutaon of the ciimc, it would apptu 
that tho Acl of 18S0 would apply to the “Indim Tanitory” only In 
cases wheie tho offense was one of an mdlun against a non Indian 
bo eonstmed in Albutp \ United States, 162 U B 409 (1890) 
followed In Notbe v United States, 161 U 8 GOT (1807) In an InOiLt 
ment for muider in tho Chldtaeaw Nation ludLui Teiiilory, aviiiing 
both deceased md accused weie -Hhita men, pioof that the deceased was 
a white man estabhebos the jmisdiction, and the averment os to the 
citizenship of the accuBLd le auiplusago Stevenson v Umted States, 
86 PM 106 (C C A 0, 1808), s c l<i2 U 8 813 (1806) In a cobl 
whoio the Indian defendant is Ueated as the eolo paity, the Indian 
couits would have JnilsiUchon whothci the viLtlm of the crunc was 
Inihin 01 non Indian This was dune in a cose of -idnltuy, in which 
the name of the prosecnting witness did not appesi and smie there was 
no adveise paity, the woman being a Lonscnting party, the Indian 
defendant was logsrdad as the solo paity to tho piocoidlng In to 
UayfteM, Petitioner, 141 U S 107 (1801) 

•>20 use 217-^218 See sec 7, mfia 

*iSeo eg. Art IX of Tieaty of Jannoiy 21, 1780, 'with the 'Wlandots 
and otheiB, 7 Btat 16, 17 , Ait TI of Tieaty ot Novembor 28, 1786, with 
the Cbeiohee, 7 Btat 18 And seo Chapter 1, sec 8, fn 48 

• 8 Stat 883, designating ae a mime any act committed by any per 
son in the Indian countiy which, under the laws of the Unltid States, 
iwonid he n enme If conimltlLd in a place over which the United States 
,iiad sola and exclusive jurisdiction That this act compiehended dimes 
iby Indians is Indicated by the fact that the genoial language 'was quoh- 

fled by a provlao excepting aimes by Indians against othei Indians The 

proTUo tnrtbei declaisd that existing treaties weie to remain unaffected 

"Act of Tune 80, 1884, 4 Stat 729, 788 Section 29 of this act con- 

tained a lepealer of the 1817 act Murdei committed by an Indian 








3(U 


RIMIN\L RTiUh-DlCTIOlM 


mil lit'c iiiii‘ iiiii lit ‘' 11(11111 1 111 till \(i 111 Miiih J7 IKl-t ' 
liiim wliii li inih tiiiii 11 111 (III 111 A isi (1 SI iluti iiHW 2"i S <' 

J17 WHS lllM I\( ll 

'till Ills! Ill III! l\Mi ( Ml iitiiiii'' iiiilii(l— til il 111 iliiiK til IniHiii*- 
unnislud l)\ tin Inc il liw nl tin itilit — lii''t ipiii iis in tlu 
ISit lit 

11 , mist 1 Linn Iiiiliiin withiiiit tin limits nl tin si il< iiid ilisliiil iif 
Alls Mis IS iinil vMtIiln Iniliiiii iiiuiilic in the ilisiiiti nl i stitntc ntlaiU 
mt, till Iiiilini iniiiitic iMsi III Vik in )is iliintn viis liilil not to full 
nitliiii tlu Juitsdutinn nl tin iiLiiiit uitiil tclinli hiil no luiisdictinii 
iiMl suiU I nnutil fiiiitill Stutii \ Albiilij J1 twl Oils No 

iL ( tik 1^1) Ihi iliild nl in I mil III iiintliii mil « Inn filhnnns 

I iittsiiti II <I In piittli 111 till iiiiulifinii ot (111 iiiiitliii till tlu iiiiipnsis 
Ilf till iiiiuinnl iiinvisiniis nl tin is 4 luti n luiisi Vtt LniUil 'tlatu \ 
biiHilrii J7 I'lil I IS Nil llia-'l) (C C Aik lSi7) 

"In Stilt Jlj'l aio Viiiiniiiihi is imiinilili till till limn nl iiliillm 

milt til tin lints nt till iiiliniiiii tiiiiiiltMlli \il H of Tn itt of Tilly 

I') ISliti mill till ClnrnkiiH 14 Sill 70'l /« n Viiy/tili/ J'lliliduii 

141 tl S 107 tl'i'll) Also SOI AlliiKj/l Oiiitnl Mofei 11.2 11 8 4‘)'l 


'lilt sniiliil 111 the IMt'lltlllll iKilitl — llMiiltlllft fist's tvIlPll 
III lilts ]iliiMi1i (I tin t'llllsiM tillnt itlUsfllCliiill --ll IS its 

iiiiffiii III lilt' 1S17 .III 

(IS'lli) Sii/b( t Piii/f if A/nli 1 lf>4 U S 0"i7 (ItsOT) , Ffiiiioiis iSmiHi i 
f iii/iif Sfnfi I'll n b 'll) (IS‘I4) 1 iHsi ussiiiis Iiiili in iiti/i iisliip in lit 
iiiiiii In ipiilKiiliiIltt lit In ill) A tillili mail ininiiinrnled iwtii in 
Iiidiiiii tiibi at a iiiitmi' ihc hy iidiiptioii dins not thin In In conn m 
Indiiiii so Is to tinst to lii inn inililc to thi liwn of thn Diiilid States 
hut III nun Income lutilliil to ciitiiin pinlksis in Ihi Inin uinl ilso 
inikf liimsilf iimiimlile in thin laws iiid usagi"i Thinloie nil urllcle 
III I til U\ piifloiiiiu ill iillinse I ommitti d li\ iiti/ms ol tin ( liciokic 
Nil 1011 Igiiinst Oil nitloti had tin ilTicI ot iiiidnunii, in Inilun who 
hid piitliinslt inmmittcd niuiihi m (Iniokei couiilit isniiist i while 
Him who hid licen iidoplid 1)1 that lithe United Slntu \ Hauadulc 
27 lid I is No lliiu (( (' Aik 1847) Miiiilii coiiimillid liy un In 
dinii iniinsl I non Iniliiiii in thi Indmii cnuntii, wttliin tin bound ii ns 
Ilf ihe tiiritoiy not iiiniint, willim im of tin ixiiptloiih is within the 
iMiusiM luiisdiction ol the Lnitiil Stiles In iiith ol tin tiriltoilnl 
iliurlit lonit f/Mi/id jStflfis i ifoiili 1 iN VI 17 i 1 I'li IT (l8S4l 
I'llt ef Umlid Btttliv \ hml 28 Fid Cos No lOI'ii (C U Vik 1840) 


SECTION •) CRIMES IN INDIAN COUNTRY BY NON-INDIAN AGAINST INDIAN 


Oi'iKinlh silt ikiiij, iiltf list s 111 iifiii Iiitli Ills ijiiiiiisl lijrli ms 
nil iniiiisluliii ill itdoi.il «(iiiils vvlitit llii oaciisi' is mu spcfl 
lied 111 tlio fidfi.l1 codf lit ti'i iitoii ll oftpiisis 

Tins w.is not ilw ivs tlio iiilo E.iilv lii.ilies tuinu'iilh pm 
tided tliiil mm Iiidi.uis (iniumttiut, nllpiisis iii flu Iiiiluiii cimiitn 
in mist Indi Ills sluitilil he snhji 1 1 tii iminsluneiit hv tub il .inihiiii 
til's ^ This iiiU, TV lilt ll tiilliivvid ihi' tisml pi utuo in inteiii.! 
timi.il fiedties, w is ilmiflomd iltm i lew veils oi tip.itv 
mdkuiff ind in.iiiv ol flu 1 itei tif ifits eNiiicssJv pmviilc Ihir 
white iifleiiaeis sluill he diliveied tip to tbi fcclf'i il intlioiities toi 
piosiKutlon " 

The tseitist ot fidei il luiisdictiou otei non Indi in otfendeis 
aRiinst Jiidhiiis 111 till Imli.iii conulij \v.is fust put mi .i st.itn 
ton lidsis hv the oiiinudl Tiadt* iml lutc'Konise Act, the Act 
nf Ttilv 22, 17‘)0‘“ The iclcnnt sections cleclaicd 

Sic’ "i Thit if uiv fitl/iii Ol uihabiuiut of the Unitul 
.'ll, lies, m of ("ithci ot the leiiiton.tldistiwtsot the United 
Sl<itis slhill go iiiio duv town, beitloment oi tcintoiv In 
loiiRuig til am ii,T(i(m oi tube of Indians, .mrt sh.iU thtie 
conuuit im onme upon, oi tu*siiiss .igainst, the peison m 
piopoitv of nnv peieenlile .iiid fnentHj Indniii oi luduus 
which, if fomuuttod witbui the imisdictiou ot iiuv st.Tte, m 
within the juiisdlcUou ol eithcn of the said distiiels 
.igilnst ,i citi/en 01 white inhibitaul theicof, would 1 k> 
imiiisluihle bv the laws of such st.ilc* oi disliict, such 
offeudei iii olteudeis bhall be subjwt lo the mine punish- 
nicnr, mcl sh,iU be pioceeded tigamst m the s,inie uiauuct 
IS if the (itteiice li.id been coiuuutted viithm the uuibchc- 
timi ol the st.ite oi dishlct to which he in they m n belong, 
,ig uijst ,i citi/en 01 white inhabitant theieof 
Si t 0 That foi .inv ot the clinic's oi offence's afoiesuid 
the like pioceodiugs shall lie hid foi ipiiiehending, ini- 
piisomng 01 baiUng the offendei, .m Ihe c.ise mat he, .lud 
foi lecogiu/Ing the witneswet, foi then appeai.mce to tev 
tifv in the ease, and wheie the uflendoi slnill be c ommitled. 
Ol the witnesses shall he lu ,i distiiet othei th.in that m 
which the offence is tn he liicd, tm the iemov.il of the 
ofleiidoi and the witnc'sscs oi eithoi oi them ,u, the case 
in,u he, to tUe distiiit in wlndi the tii.il is to lu hid 
as hv Ihe act to estalihsh the judicial conits of the Uniietl 
Stiles, aie duet ted fm ,iuv ciunes oi offenses against the 
United States 

These piovtslous weie leen.icled with minoi mochfle<itions in 
the l.itei tenipoiiiv Ti.ide and Inleicouise Acts of 1798, 1708, 


•Sei' sec 7, inpa 

" Sm Cli.ipltr 7, set 0 fn 212 , Chaptei 8, see 8D(1) 

"/bid 

™Sees 8 ind 6, 1 Slat HT, 188 Bee Clmptei 4, wc 2, Cbaptu IK, 
see 10 V 


ind 17'l‘l ' ind wiie enihodicd in llie fust peiinini'iil Ti.ide ,md 
Inleieoiii'i Vet of 1802“ is stfhoiis 2 to ll) iiKlusivt' The 
geiit'i ll mil est ililisli(<d hv tlu'se st.iliitc's vv is lonflnneil in the 
V. 1 1 ot it n I h J, IStl,'" w Iiu h piov idi cl 

Thil it im Indi 111 , OI othi'i piisou oi peisoip-, sh.ill, 
wilhm (lu TTiiUc'd »St.iti's, iiid within any town, dlsinct, 
iH tcinton helmiking to .inv iiihon oi nations lube oi 
tulles ot ludiaiis, lomimt mv ciiine, otleiue, oi mis 
ilenu uioi, wdiith, it coiiimintd in iiiv plate oi tlisliitl 
of coiuitiv nuclei the soli' and cvlusivi jiuisdittion of 
tlu Umtcil States, would hv the 1 iws ot the United Hl.ites, 
iH. puiiiHlitd with dt.ith 01 any iitlici puiushiiuiit, eveiy 
such ofteiulii, on being tbeieol coiivitteil, sli.ill snffei 
Ihc' like piuiishment ,is is piovided hy the laws of the 
United Stiites fm the like ottemes, it comiiiitled within 
.im place 01 disliict of (oniitiv uudei the sole and evclu- 
sive iiiiisdutioii ot the linilid States 
Slc 2 That the supeiiiu i ouits m t.uh of the teultoiial 
distiicls, and the cumit couits iiiil olhti coiiits ol the 
Uiiilt'fl Slates eifsinnlai iniisdution in tnmiiml t.mscs in 
each distiut of the Uiiited States, m wlnth any ottendei 
iigiiuisl this act slnill ho fust appiohended oi bionght 
toi tital, shill hive, and ate hciohy invested with, Uill 
iuiwci and .luUioiitv to hen tiy and punish, all ciimes, 
olleiices, and misdemennois ag.iiust this ict, such couits 
pi oc ceding Iheioiii, m the same mauiiei .is it siuh eimies 
offences, ,uid nusdenie.mois, had been niimmtted within 
the bounds ot then lesiicctive distilcts, PtoiuUa That 
iiothmg m this act shill be so const i tied as to affect anj 
lii'.itv now in fence between the United Htites and any 
Indian n ition, oi to extend to luy otfoiice committed by 
one Indi in agunst auothei, within any Indi in honncl.uy 
Hu J That the Piesident of the United States, and the 
gmeiiua ol cMch of the teiiitoiial distiictb, wheie any 
ofteiMlei .iguiist this .ic'l shall he appiehended oi bi ought 
toi tii.il, shall have, .lud c\etcise, the sumo poweis, foi 
the punishment of ollences ig.uust this act, as they can 
seveially haye and exeicise by -vutue of the fouiteenth and 
flftc'cnth sections of an act, entitled “An act to legulnte 
tiade .md inleicouise with the Indian tubes, and to pie 
seivo peace on the finutieis,’’ passed thiitieth iLiieh, one 
thousand eight humlied and two, foi the iniuishment of 
offenc*ea theiem desoubed 

[The Tiade and Inleieoiuse Act of Juno 80, 1884,** leenacted the 
lule dev eloped in the eai her statutes This i ule was subsequently 


■“ Acts nf March 1 1788 X Stat 828 , May 18, 1780, 1 Stat 468 , 
Uoich 1 1780, I Btnt 748 Sec Chvptei 4, Boc 2 , Chnptci 15, see lOA 
"Act of ManJi 80, 1802, 2 Stat 188 See CUnpter 4, sec 1 , Chapter 
16, sec lOA 
«8Stat 882 

*- 4 Stat 728 See Chaptei 4, sec 0 , (Thaptei IB, sec lOA 



CHl&USh IN \\11ICK LOCUh Ih inilELMA^Ji 


365 


iiui)i)mi itid in Hii ReMM.(l SI ilnlos is siHtinii 211j iiicl iii litlr li.iM' tnmiit .iiiiilic ilioii, 1ml no siu h Uc ill iikimmous iiiiKai to 
J1 1)1 tin T iiiK'cl Sl.ili's ('odo .IS si'thon J17 TUo pxi opliinis hi now in loiic 

loul iiiucl in till! 2.") ol tin Uiiili'd Sl.ifPs CotlL sm tioii 21S iclat \i»,n( lioiii the toH).>()liift npin i il sl.itiiti's ( onf,iiss h is, 

iiifi to oftinsi's hi Tndiiiis iR.mist Indi.iiis aiicl to otlpiideis i,„ni tmn. hi liiiie e.i.nUd i iiions 1 ii\s to iinnish ii.uliml ii 

lininshi'd 111 li ili.il l.iw li ii o no .ipiiiic itioii to otfiiisPs lomiiiitlecl ofliinM's (omiiiithd In non Indi ms k mist Indians witlini tin 

ill non Indians iitnnsl Indniis Tbt thud I'vitplion iii stitioii Indian miunlii *’ 

-IS, doiliiiK mill lh( ( ISO of a licili whtu tlio ovlnsne Jniis 

dniioii oiti siiili oUnis(>s is s<yim>d to the liidiiu liilios might "bii tliaiitoi 7 sic '), /« jj'j 

SECTION 6 CRIMES IN INDIAN COUNTRY BY NON-INDIAN AGAINST NON-INDIAN 


Oidinaiih olhnsi-s i oiiiinitlod In a non Tiidiaii igainsl i non 
liidiin in 111! Indi.in (onniii iii ot no coiuoin to tin Fodei il 
(ToiiimenI uid no iiunislialilo In Iht. slair “ Foi imi poses of 
(imnnil piiisdidioii wlitio Indi ms iii not iniolied, an Indian 
Hscii ilioii IS 1,11101 till fonsidtu'd hi be i poition o± llie si ite 
iitlliiu iiliKli il IS lot iltd ' IiiVt pilous to this inle e\ist iiheie 

“Cntfd Mu/Ii 1 VcLia/mu 104 IT S <i21 (ItSI) And vi 
( li iptor I) 

Ilip pioilsioii III thi (u.iIiIiiiK iicl ot Udiil Ilia llml ill Indian InndM 
iiitlini llie slate slinll icmuii uiidii tiu ilisolutt juiisdiction and con 


SECTION 7 CRIMES IN AREAS WITHIN 

Reotion 217, title 2V‘ extends lo Indiiu testinlions, wilh 
I'xeoiitioiis .ilicidi noled the geiictal laws ot the UmtiHl ►Stales 
.is to the pniiislmieut ol it lines tommittcd in am plau witlmi 
the sole and cxilusiie luiisdictioii of the United States, except 
the Distiict of Culniiihii ' » * ■ v Rst of such oltcnsis will 

be toimd in chapleis 11 anel Id of Ulle IS, United Sfitos Code" 

' ict of Turn to 1SJ4, hec J", 4 blat 71*1 as aiiicndcd by the Act 
ot lIUKh 27 IStt DOC d 10 stat 200 270 , R B i2146 

n Dili Inst Ot tin 'titulis unbodied in thie list appi tie to be the Act 
of ApiU 10, 1700, 1 Stat 112 


Coiigii ss has spocihi, till pioMdidfnii i lnsm> li th i.il (iiiisdu 
tiim mu ccif.iin ate is ' 

liul lit the tiiiiMiss nl t'n ITiidid SI ili- ' dm s nol ii'iuiunl In i iisiii i 
linn In (In Unilid St.i(is nl tuiisilicti. ii inn niiiiis iiiiiiiiiihid iin such 
lands In mm Iiiiliiiis iiluiisI iiiiii Iiiiliiins nnd dm s iint ilopini tin si ilo 
nldsiKinii toll' such 1111111)11 s PtaiKi \ 101 I. h 240 

(IVJO) 

“la n s < 140 (let ol iM/iiiin 2 loei .2 siu 701 Act ot 
March 4 1<)0‘) sic t2<) d'l St,il 10SS 1111 Act 11 1 Much t lOll sre 
2*11 di bill IOH7 ItliT) In this roiim chon nl‘i) ni II Hi pi No 
2704 sol I\ ITtli ('on, Isl css 


EXCLUSIVE FEDERAL JURISDICTION 

This list is lucagci ind in.ideiiii.ile in loinpaiisou with most 
si Ite uMles II IS sniiploiiiciitid hv sn tioii 4ii« ol Milo 18, 
UiiiUel St lies Code,"' whiili ni.ikis u I , not made penal hi .1115 
othci laws ot t'ongiess, tomimtlecl minii 1 mil witlnii tlio uxcln 
sne Jmisduliiiii of Ihe Tinned .Stitt's snhjtit to Jredeiil piose 
entioii wheneiei m.ide cumin il hi state law 

«R S 41m Act ol Jlllj 7 IS'IH SIP 2 10 stat 717, Act ot 
Much 4 Vm, VC 2S0 n Stat 1080 1116 as amcndid hj Iho Act of 
June n, lOdJ, 48 Slat 152 Sec f buptii 0 nee 2A 


SECTION 8 CRIMES IN WHICH LOCUS IS IRRELEVANT 

Thoie aie ceiliun offenses coieied by fedetul statntes le pmchasing I D cattle wilhont poimissnni sulluig llquoi to 
gnidiiig Indmn .iftaivs which aie subject lo fedeial jiuibdiction Indians,^ makmg piohibited contiacts with Iiidim tubes - 
I ognidless of the locus of the offense Seveinl such offenses are The powei of Oongiess to piuiish surh cimies ouNide the 

Indian countiy is well est.iblishi d " 

«Acl of March 2, 18(i1 sec 8 H Stat 641 Odd E S 1 2H8 as 

imendpa by the Act of Tune nO 1918, see 1, 41 Slat 4, 0, 26 TJ S C ■ Act ol Much d 1871, see \ Hi Stit 644 670, U b 12101 
214 26 TT 8 C fid 

“ bee Chapter 17, sec 8 "See Chapter 5 sec 8 
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SECTION 1 INTRODUCTION 

As to the cotiit4, iniisdiLlion nicir he dellised as the judicial powei of those couits extends We mny consider tho 

poMci of a couit to lion and dctcimiue matteis or contioioisies subiect of ci\il juiisdicUon* fiom the standpoint of the fedeial 
tit 1 lusticiibU natmo iiising within the Innits to which the touits, including constitution U and legislative coiuts, sinh ns the 
^On alnnnil Jurisdiction sco chaptei 18 On the tonstitonourt ““d fedeial administiaUve tiibunnU, and also 

pona of fcdei il stiti nnd tiiiiii goiciniiiciit sec C'luipicis l, 0, ind 7 fiom the Standpoint of the state coints, and the tribal ccrarts 


SECTION 2 FEDERAL COURTS 


Spoukiug gcsKiallv, il mu be siid that (lie indiual powei of 
the United States is vested bv Uie Constilntiou in the Snpicmc 
Cuuit and such othei (Ouils as Oungiecs shall from tune to 
tune oidam ond estiblish- 

Iii csinsideung the juiiisdiction ol the fedcial comts. it may 
he oliseiTCd Ihnt undci the Constiluiion ’ and laws * of the United 
Stitps the fedonl conils exeici'C juiisfliction m two different 
clisses of cases easts, wheie the junsdiction depends upon the 
(Iiinnctci of the paities, and rases wheie the Juiisdiction de- 
pends upon the siiblccl nnttei ot the smt The distinction he- 
Iweeii these two classes of coses hos been recognized from the 
beginning Thus, in CoTiciis V Vupinia' the Supreme Couit of 
Ihe Uinted States, spiaLuig Ihiongh AIi Jnsllce Hai&hall, said 
In one dost iipliou of cast's, the Juiisdiction of the lomt 
IS toiinded cutiiely on the thnaihi ol tho paiUcs, and 
the uatuie ot llic coiitioveisi is nut t ontcmplated by tUe 
loiistitufioii— llie iliniactci ol the puties is oveivllnni; 
the nahue cij llic <,ise luitliiiia In llti olhei desciiiitiim 
of (iiscs the imisiiu (iiiii IS imiiidod cntiielv on Ibe fhiii- 
ictPi of the case, and the ]iiiti(*s aic not eontPmplal«*d 
by the i oust 1 1ni inn — in thCMS tbP iialme of thp case is 
picivthing, tlic plniai tPi of the iMitKs nollmig * ' * 
tP 398) 

lU S Const, Alt ni,sec 1 
•Alt in spo 2 
‘ 28 U S C A -tl 
• b Wtmt 204 (1821) 

366 


Taking this piopositlon as a point of dopaituie, we shiU con 
sider the subject biiefly, in so far as the Indians aio concerned, 
undei the following headings 

A Cases wlieie the jiuisditUon of the unut depends on 
the chaiactei of the paities, including the Umted 
•States as plaintiff, defendant or intoivencr, cases 
wbeie an Indian tube is plalntilf, defendant or lutei- 
venei , cases wheie uidiTidual Indiana aio pI.imtifTs, 
defendanta or inteiieners 

B Cases wheie the jmisdiction ot the court depends on 
the chaiactei ot Hit' subicet m.ittei 

A JUBISDICTION DEPENDENT UPON PARTIES 

(1) United States as plaintiff 

(a) Orncialty — It may be stated is ,i geneial piopositiou 
tb il iiiulPi subdivision 1 of section 41 of title 2S of tho United 
Blales Code, the disfairl comts of the United States have Iniis 
diction of all anils ot i civil natuie, at toniinon law Oi m equity, 
in which the United Slates is the pi imtiU OrdlnaiUy the geii- 
eiul iiuisdicliou of the disUicl comt is established by the meie 
fact that thP Uuiled States is plaintiff Thus, in Untied 8tatu> 
\ Boaid of OottHiy Cotimmtoneia of Chadi/ Oomtu, Okfaltomaf 
wheiem the Umted Slates sought to enjom the defendants fiom 

•64 P 2d 698 (C C A 10. 1031) 
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(Inciliiu iiiCid (li iiiiiw w.itu fioin i sl.ile public liij,hn ay 
M\ci in Tiidiiii illolimiit the ('luiut Cmiit of ApiJcals loi lUo 
ICiclith ' luiiir liiitiMllist iiiilina Uio flam oi tlio dcloudaiits and 
tin* tliuaoii (li tlio coiut lint Ihe suit luttinlh one igiin'st 
llK 8t lit 111 ohliUoiin uicl lotihl not bo m uii tamed, uphold the 
liiiisdu tioii ol llic distiict (iiuil, smug 

Tlifio wai no tenable obiection to Die gent i il juiisdic 
liuu ol the Ih'.tnct Couit It wab e-s-piesbly conleiicd bv 
lith ’S, k 11 ''Uhd 1, lit tin O S Code, 2& II S O A Ml 
(II in iiiovulnig Unit the Distnct Couits shall have luiiv 
iljiljKii, 'hist, ot ill Mnf>- 4)1 a mil naliito, it roiiiinon Inv 
(H 111 oqnih, bi ought hv the Uiuled Slates * ’ ♦ ” 
(r T)-) 

NL«oitli(l<"^s, IS 'Ucsf si I'll Mill lie inouli'iloi the United Slates 

10 m lint nil i nut so lliil Ihe com I m.iv piss upon the iiieuts 
o( lh( ( ise Old eiitci i i ilnl ind^nicnt tluiun it iiinsl In \ 
Slut wloih the Unileil Slatis is uithoiiiod lo luiini iiu Tu 
i ises s^lioie Ibp United Stnies is sukiiiR |o ontoue i inua nio 
ol jOM'iniiicnl enaded in tlu e\eifist ot its cuustiliil iou.il 
lioweis, Ihue is oi c lu be no ijnesiiou as to Ihe luthonti of (ho 
Umteil Slates lo apph lo its oun ooiiits toi leluf* In i.isos 
whcie tbo Unikd Stilus sius toi Ihc beucht ot i tbud piil>, 
i( m i\ be si itccl tb.it is i ftenei il lule it must h ive an lutcicst 
in (he sublet I lu ittoi oi pnipose of the suit and th< leliol soni'hl 
This inlcicst dois not neiesandy have to be a pciuuiny one 
i( IS siiflicicnt it it is a goioinmout.ll oue’ 

(6) Imliaii (Hsis— A iiccuni m mtciest ot (In Umted States 
itseli need not e\is( in cases imolvuig lestucted Inch.in lands” 
OI 1 uid lu n hich the Duilod St ites is tiiistce It is well settled 
tint the United States, bv viiLue ot its peculi ii xelitious with 
the Imliiu' -often eiUiyl “guaidiauship’*-^i ns ttusice of 
then piopeili, L.is the capicitj and the duti to <jfleclu,ilc* Qoi 
cinniout policies bj piolocting and enfoicuig Ihcii iighls lu 
piopoity held by it is linsleo," oi bv flic Induns fhenisilveb in 
toe siiuplo, snbjict lo lestiictions on alieuataou “ 

The Undid Slates ads in beh ilf of itsell ind is iiiisiee oi 
Hiwifliau foi Ihe Indi ms* When pioeceding on ils onii bill ill 
the United Slates is (a) piotcctuig its guudinnslup ovci th( 
Indian and (6) leuiovlug uidawful obstacles to the tultlllraeul 
ot its obligations** In Dnitid Slates v fitsirnald'’' the coiul 
s.ud 

The United St lies mav lawfuUi maiulam siiitb ui its own 
coiuts to prevent inteitcicnce with the means it adopts 
to exeicise its poweis of goveiumeut and to caiiv mto 

1 Sea cfi^ee mted In note 181 ot see 41 (1) of 28 U S C A 

•See Eea.man v Vnltei States, 224 U S 418 (1012), and cates ated 
tlioiein 

•On the gcneial question ol the light ol the rultea Stites lo uiotitnte 
suit foi the benellt of a third party, tea Vmtea States V San •Taointo 
Tib Co 126 U S 273, 286 (1888) , Omtntt v Umttd States 140 U B 
062 071-078 (1808) On the geneial buhjpct of the light of the Oovern 
ment to sue. see !»»« Dit>s, 168 U S 684, D84 (1806) 

^Ueohman v Vnvtea States, 124 tl B 413 (1912) , also bee 26 naiv 
L Eev 783, 740 (1012) 

“3fo»ro» V Umua States, 248 Fed 864 (C C A 8, 1917) 

*• Bee Chapter 8, sec 9 

!• Dnitei StaUs v OaniiJai m 271 II S 482 (1926) 

» etoal r Uniiia States, 224 U S 468 (1012) , Demvia Invistmeat Oo 
i Unitei States. 224 U B 471 (1012) , Meokman V Omtei States, 224 

11 S 418 (1012) The United Slates lepicseiiti ite own inteiest in 
enloiclng laws for the piotocban of Indiana toi whose heneflt the mit 
was bionght Eeckman r Umted States, 224 U S 418, 414^-446 (1912) 
Mso see United States v llmnesota, 270 U S 181 (1026) 

M By yntne of its own interest and the inteiest of the tribe, see 
Bieioer SlUott OB £ Qas Oo r Unttsd States, 200 U 0 77 (1922) , by 
vlitue of its interest in ma i n t a i ni n g rabtnctionB and Indians in pos 
session, Privott l Ututea States, 266 IT S 301 (1021) Also see EacA, 
iHiM V Vntiei States, 224 U S 418 (1012) , Otittei States v Ttfls In 
suranee Oo , 286 TT S 478 (1024) , Osacta Oountv Uotor Oo v UiMtsd 
S*o(«, 88 F 2d 21 (C C A 8, 1929), cert dsn 280 U 0 677 


I'ffiit ils iHiliiiis 11 inw niainl iin siicJi suit, although 
il h 1 ' 111 ) iiitiiiiiaii mleicsL ui lliu sub ilk I malli i thcifoi, 
till lh<> piiipiisi. Ill piiitcctiug .mil uiifoiciiig its govern 
lui'iil il iichls mil lo lid 111 llii* LSiuition ol ils goioin 
Jill iil.il poll! Its ir 2‘)l>-207 ) 

Till* iiglit fit inaiiit.iiums a snil lusns piusiiaut lo pioiisious 
111 Imit.os uilh Jiidiiii lulus,' Ol otnigu ssioiial lihb, oi bi 
mini nt the f.wL tb it legal (lUo to land is vcsled in Iho Uuilod 
.St ills, snbirtl til 111!' liiiliin lighl ol otcnpincy oi by ie.ison of 
llii Jut lint the Induii enjojs a loslod uglil, gi iiiti-d by Ihe 
(toviiiiiiiwil, lo hold liud I isiviiipl ioj a spetiflca pciiod'" 
Usn ilh Iht'piopwh imnJii'd is ipsliulod Inud hold by an Indi.ui 
iiuilei a liiist in ulliti patunl iiom the UuitPd SUtes, oi pm 
ihiscd Jill ill liiihi'i Dill lit lands diiivud Iiom IhP b ilu of 
illollPd linil uid icstiifUd hi the Mmcl iiv ul Ihe Tiilcuoi " 
III In a mill iiglil ol oifiipnm, lillo bPing lu the UnitPfl Klales 
HouK'liuifs Dip i.isi iinolits ijii.on il pioiMM ty fiiniisbpd bs tin 
(toitiumiiil to 11)1 Iiidi in, In Ik used by him in connectiou wilb 
111 illolmpiil, iiilhnnl llip ii4it of disposal except to othei 
Indian , Ol In Id m liiisl hv the UintPfl HWIps foi him, oi nftecU-d 
hv sui li I lust 

If) Kmi/s uuolmu! liiiul—U Ins otlen bfun held that the 
Iluilid Ml Ills lacks tJiP (ap,uity to sue ugaiding lands bdd by 
Indians vvliiih h m benn tined fiom iPsUirtioiis,** because it is 
iiudci no dniT lo the Indi ms and hns no inleiest in the inittei" 
nowivpi, lb( aoMiijimnl h.is a dntv ami an inteiest to pioleft 
llic ijghl oi the liidi in lo hold bis 1 ind tue fiom t-isalion for 
Ihc tuist peijod of Jl yens, aud the lolaliouship betwopu the 
Uiiilod St itps lud the Indian wilh ipspcct to this vested light m 
ipfe.udi>d IS Ihe letil lelalionship ot tiiibtee&hip whifh gives 
Ihe United 81 lies Ihi tapm ily to sue on behalf of the Indians, 


MThe Hnpiome Couil of thi Umted States, in Umtea Btatis t Minne- 
sota 270 U h IHt, 191 (1926) said 

• • r me United SUtes his a iial au4 Intueet In ^ 
mil III laisiiilPil loi BTOmlMUon ami tdluaicstiou Its mtciMt 
niiheK out nt Its Kuoidlansbip ovoi Ihi Induns aud out of its light 
to tnvolcp the aid ot n cowl of cqiniy in letaosme nnlnwlul ob- 
sticles to till fnlflUment of its obllgatioiia, and In both liMCls 

statu r Ok III 127 U B 444 442-81. Onitiil States v Neio 
OtUuni Panjte By Oo , 248 U S 807, 6i8 
And ste United States v AaihoiHe, Ohattanooga d St Louts Ru Oo , 118 
II S 120 120 (1880) 

«201 Fid 206 (C C A 8, 1912) This cose was quoted with ap 
taovalln Oiainerv United States, 261 0 B 210, 282-233 (1028) 

"See United StaUi v TVftiani, 108 U S 871 (1906) , Beufeit Bros Oo 
\ Umted States, 249 U S 104 (1010) (euits biought to piovent intei 
faience with IdOuiu asbing righto eoenred by tieaty) 

MThe Ciicnlt Couit of Appeals in the case of United State* l Oolvaii 
60 F 2d ai2 (C C A 4, 1087) said 

• * » oien if Iho title wexe not m the United States, thcie can 

be no quisllou as to tho light of the. United States to Inetlttite 
suit foi the pioteehon of the lights of these wards ol the nation 
m ind to thi-lr piopeity <P 814 ) 

But cf 2/y tie MilUiw 1 Smith, 194 U S 491 (1904) 
s United Biatti v Broion, 8 F 2d 604 (C C A 8, 1023), ceit den 
270 U B Oil (1926) , hut of ItoOiiidy T Umted States, 240 U 8 264 
(1018) 

mOtmtiw Tnuestm<ni Oo v UiiitUl States 224 U 8 471 (1012), 
ifullcn v Omird Statei, 224 U B 448 (1012) , Goat v United States 
221 TI B 469 (1012) , Umted States T Waller, 248 U B 462 (1017) 
Accoid Untied States T Brntlott, 236 U B 72 (1914) , Viutfi States v 
Chase, 246 U S 80 (1917) Also see United States v Eettmet, 241 U S 
370 (101b) Coah i Unlied States v Apple, 382 Fed 200 (D 0 Kan 
1910) 

- 'Whin an Indian » ginntod full tllle, Indudlng tlie right of alienation, 
and when he conveys snch piopoity, the United States cannot maintain 
suit fin Jus benefit to annul the deed on the giotmd that it was pro 
cured by fiaud Umted States v IVoMer, 248 U B 462 (1017) Also 
see Urofeit States v Eemmet. 241 U S 879 (1016), end iwWn V 
Paltph, 270 U B 481 (1028) 
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ll\ll lUtlsDK 


11 ii'sli i( imiis 

Stiti- 11111 ^iii 111 iniiiiii 111 ! iiii)iiisiti<iii 111 liK 

I nil iilliilliii liiiiN III II nil 111 ! lit 11111)1 iiM nil III 
iMIllll |IIIIIMll\ lllltlllllll llnlll 111! I llllKl Hi ill 

II lliili Ills nil IIk illiilliil I mils 'lilt It Kliiii. I |S 
I iiltiil siilis nlililliiil III Illliiliiliiili IKIIII 
Jill liilitlJi^ In I l\ lllnlliil liliils (llllllll. till liu 
1 st 111 I Iiihil /tilths \ lliihol ‘ Tin Suiiuui 


^\( ilii mil IHICIIM 111 il III!' mill III Ills iin ii in 
Ins tliil iiiiilil In il illilli Hiiiiis till III! 1* iliii 
iisiuiits III till iiui|iiih III i|ii( st mil iiul Im 111 iti 
III III iis inniiiisis III iiititiiic III (lust liiili Ills 

( iiL'istiii il 111(1)11 ill mil till sinit lints nil (111 liwlv 


snitl liii I IMS 111(1 iiiisst ssitiii I ilvtii In Hit iniitlnsti, iliiii 
Hu Imll IN' i-niiltl lint lu> 111 mil mini im Hu lllnltnl l.illlls 
iiitl 111! l.n\Ulilii(iil Illlli'ss It Iliiiiilniiil i(s Jinliis tii 
iniiiiniii IlK'si liKlinis nil tin illnltirt 1 mils wonlil 1> 

( nmiK Ill'll (o iiiiimiiintt iimu' iimun iml ipiih it in Hu 
I'lKtion nt utln 1 iK((ssai\ stnntimsnii Hu 1 iml iiid in 
till' iiuuliisi (if nllu'i sliMk uiiuitnl fni iniiiinsts ol 
mlln.tliiin Ami sn mi i\in \i u Ft is mimlisi tint 
nil iiifiui'iliiiKs at 1 IM < 111 111 iiunniil mil I'flu iiinus im 
Hit' tiKildfuiii nt Hu iit,lifs<il tin (inn iniiK ti( .mJ Hi.it 
uUijUiU u‘li(l i 111 oiih In hid in i tmut of mniiH, 
MliKli In 1 I miiim'liiiisiK dmu, « in liiiilh diti'iiiiini 
iiiiii' 1(11 all Hip inustuiii ol s iliiUli nl tin isstss 
iiKiit iiid l.iMtinii 111 (jiustnin iml Hills f,ni sirniiti 
.miiiisl iin .uiiiiii mion tiu' piit ot the lot'll lutlioiilKs 
tiiidliir'' 111 iiihitni with the imntiUtt loiitiol not oiih ol 
till' Tiidi ms In tilt H(i\ Ilium lit Init ot the pi open t^ sup 
plud to them In tlu Oineuumnt .iiid in iisi oii the 
iillotted Iiiifls R'i\hiiui On \ 22 ^\.ill lt4, 

Coosnio Miiiintj Co \ Routh Oiiiolinu, 141 XT H 010 
SfhMiti 

Souk obst'ii itmiis inn he ni.ido lh.it .iie .ipplK.ililo to 
Hip Mliole eiisc It is sild tli.it the St.ite li,is conferied 
11)1011 these IiuU.iiis the imlit of sulfi irc ind otliei lights 
tll.it oidin 11 il\ lieloiirf only to i itiw’iis, ind tli it tlics onUit, 
tbtipfoip, to sh.ue the buidins of gmeiiimeiit like otliei 
pooplo who Piijoi such lights Thtse nii coiisidei itions 

to lie .iddicsst'rt to C’lmgifss It is loi tlu Ipgisl.itnt* 

bi mill ol the (Imeinmeut to sdi uhen tlicse Tndians vdijUl 
eoise to lie flependeiit iiid .issitiup Hip ipspoiisihihtus 
.ittKlinis til ( iti/oiisliip riul IS II itolilic.il luitstimi 
vHiith the loiiits inn not diliiniiiu' We i in oiili deil 
Mitli tlie f.ise IS it pMsts niiiU'i tlio legisl itnm of (’mime s 
The Snpiemp Coiut,* iii IioIiIiiik Hint the Thntid Stntos m.ii 
sue to iiqoiii diseiuiumitoii stnte ts\rs le\ied on nllotmeiits of 
iiom oinpeleiit Osage Indiiiiis, s.ild 

(’ll I nil IS it tli.it IS tilt Thiiti'd Stitis .is gnaidiin 
ol th( Iiidiuis liiiel the diiti to piotecl Ihpm fioni spnln 
tiiiii .ind tliiietoie the light to piinent tlipii lieiiif. illeu 
,ill\ lUiiiiMil of Ihepuipnli lights coiitiiipcl inidi i the 
Ad of Congiess „f i()t)e, the poMPi (\tstpd in the offliHs 

«af(Uioi( 1 murd Slant 241 Foil 814 (0048 1917) . JfiOin*/ 
1 XJnitt^ 204 H S 481 ( inn) \lsi) sw Fooiif of Cutiufn Ooiii 

HiiMumPM of Tuha County CllaJioma \ Untied fItnUi, <>4 P 2d 110 
<C C 1. 10 1*118) , imJ CnitPi \tatii ^ 2faoio 284 Bed «<) (C C V 8 
1922) in Minch the tJntteil States hiongbt suit to rtcoiei loialties paid 
under an assigonient illegalll mnd. dmlug the peilod nl restrlitJoDs 
aftoi the period hid cxpiied The couit siiid, in Viiitid Blatet i Bouih 
tin butefij Oo 8 F 2d 6t>4 (I) 0 B D Okin 102l) 

• • * lemoial of rertnclinns against the iHenatloii nr nliottid 

land does pot pieclnde the United St lit s from mamtalniug «ii 
action to leniovp a Hond UleHalli plated on such title iluiing the 
n'^itted periiul Tins action w prnueijy Iiiought in the name 
of the tJnitid States CP (j08 ) 

I/mted Btate^ \ (tiav 201 Fed 281 (C C 4 8 1912), and Uittlcd 
1 fllutbiiiiif Aleitanlih Co 09 F 2d 111 «' f 4 *1 1941) 

The FWeial QoTernment mar sue to locoyer taxes lUeviUy It vied 
upon ppisnnil piotieiti siiili is Inislntk. mil fniiii inipleracnts nhltb it 
issued to numbiis in to itiibe P/iittrf B/nlis \ J)f in v Caimlv B D 11 
F 2a 7tv4 (D l H Diik 1920) 

>188 U 8 492 444, 440 (C C A 8, 1008) 

I Oiam £'oioi/v, 211 U h 12S tl019) 


I I llii I mild Stills to Jinoke iilnl Im Ihi iiioinpli h 
iiiiiit 111 (In puiiosp st ill il Iiuliid till (it oL ('oiigitss 
.11 1*117 pioiidiiu mi till aiipi iisiiiii 111 OT till kinds in 
iliu'sliiiii hi III MSS in imiilii It ion it not in t'\pi(ss 
t.iius III ilitl (he powii ot Hu otlHLis ol till TJmlld 
S|.iu>s to Iisist the ilItKil ississmeiils as undoubted 

Mill till i\i tiiiM 111 iioMPi 111 tin I'liikil St ites to sue 
Mhiih is Hills isi ihiisiiiil (lisiiiisis III tin iiuiiiosition lint 
111 i 1 list lit iiniidus illoiiUd to iiidnulinils multi the 
still tin Hip iiilhoiiH of i nmit ot miiiitl loiild not he 
iiuokiil li\ till T nitetl H( itis 'Hus luiissiiih follows 
hit iiisi ill till flisi plan, IS till iiiOiont' of Hu Thntid 
SI Ills tilPiidid 111 .111 the non loiiiiulinl iiii'iiihiis oL tlu 
liilii It olniimsh ipsiilliil tint Hu iiileiiiosilion of i 
(oiiil ol iipiiti to pieuiit Hu \Moin < oiiipl mu il ot mis 
t (iiliil 111 iiiilii to 1101(1 I innlliplu HI ot snils (sit 
r iiiitji ffi/ < (j \ Oil III 11,11 XI 1 T S IXG Moii/f/i 1 

liii(\ lfi'» r ft Kih 117 CiiiiiJ, hum 1 niihiill, 170 

II S 7! SI /foist li/iiuni llri/n Co \ /four Citi/ 
21 iU S 27(i JfH ffiiiiii 1 ] (iiiist lilt if III Id III him It It 
Co Mt X H 190 100) III 111! spMiiifl pine iKi last is 
Hu iMiiiii ulud npoii MIS not i nuip mist.ike oi ciioi 
(..inniillpd in tin uilmf i im nl of Hie s| ih fa\ liws, Imt 
I sisliiiiilu ind iiitPiiluin.il disu„iul ol sinh Inws hi 
the ( iip filliM'is till tin piiiposi ol deslioiiiig the iihhls 
ol the Mlioh (liss of non imiip' leni Indinis mUo wue 

nhjnt to Hu piolmtnin of Hit TXmleil hl.ites, it tollons 
Hi.il suth rliss Miong .intl disit'giid of the 8f iie stitnte 
gne use to the right (n imokc Hie inleirosition ot i 
(oiiil ot winili 111 oidei Ih.it m adeauili leiiiodi might 
he itloided f'linuHiHi/s \ Rolioiml Hiiiih 101 U S 104, 
Rtoi/mi 1 ronudC Lnnn <> 'I'msl Co 114 Ti 782, TOO, 
I’llhhiii ifh (l< Rv Co V Riiihii', 114 XJ 8 421, Ooultii 
1 fjoiiinillt if A'(is)inf/f W It Co 1011 U 8 W RniimmiA 
1 Chuiwo nmoti I'inilinii Co 207 X 8 20, Gkoic v 
Loiii'iXiTIt d Into III him It R Co 241 U S 4')'), 107 In 
fill the siilnoct is fully eon u cl hr the luling in Union 
hiiifii R R Co V Will! Coinitu, 247 XJ S 282 (pp 
134, 1.41) 

XX'lHK ic'sHiitioiis on 1 Hid .UP 11 insgiesspd the Goieinmcnt 
ein choose such Ifgil lenudies is iic nocess.in to pintect the 
Xiitliaii It in.i\ luiiiiil nil in iclion to (piiet the title to kind , * set 
I'ldt 10111 ( 1 . inns m.idi piioi to the ts.pn.xtion of the tinst 
peiiod icstoip possession to thi Iiuliiii eicn though the illottee 
is a eiti/pii, Ol M’heit title li.is heen iLslecl ui the illottee lint 
the light of .ilK tuition IS lestnded " The Ooieiinnent may 
bung suit to t Huel deeds .iml iiioilgngt's ’ to set .isicle eon 
lei.iiiees * to .iiiiiiil n luteiil issued by tUi Umted Stitos in 
01 ( 1(1 to esl.iblish iKissesson lights of indiiiclual Indi<uis,’‘ to 
str isjdp HM<piil.ilile confi.ief8, ^ to sue toi i c.inecll.itlon of a 
mining U.is(' ipd .issigmneiil of leiils .uitl loyallieh issmiig thcio 
liom ” to Cciiitel oil .ind giis leases ’* The Qoieinraeut may sue 
n lessee .iiid .i suieti i(imp.uiv nhuli signed a t.iilhful peifoim- 
iiiee tiond foi i hie.itli ot a le.iw., iinoliiiig tiust kinds, made 

"Title to distiibiikd liml ilnmed In oi thouf,hl In he the propeitl 
uf an Indiin mn he (htdmined by suil biouRlit hj tin United Stuhs 
to qui.t tndim title t'Hifnl htirfis v 11 iWcof 244 U R 111 (1917) , 
liiitfil Half, 1 min" 200 U R 220 (1822) C/inftd Wafts V Titia 
him, inn Co .01 U 8 472 (1821) , hiiitid Staid v JacHWn 280 U S 
181 (19101 

liowliiiyv hmhd Biatf. 2i<tV R 128 (1911) inaTtgu i Ufafpc/i 
hinifmntt Co, 221 U S 280 (1911) Knoepflei, Itgal Btitus of the 
Viiieiicaii liidlin and IIis Piopeiti (1922) 7 Ii LB pp 232, 240 
1 he Alt of June 2B 1910 Jh dtnl 704 TH and the Vet of July 1 1016 
40 St it 2fi2 412 and siilisoqiii nt ippropii ition nets piuvidid foi tlip 
(Ypensei of qnoh anils 

1 vn ciinytinnce") of such liufl madi pnor to Hu eipunlion of the 
iistiiclion on ilunaliou lu loid hnitid Slaiti i Iiohle, 247 U S 71 
(1918) 

‘Dtmino luveatment Oo v UniUd Staid 221X1 S 471 (1012) 
""UBiffd Statev 1 Pint Vatwml Baiih 241 U 8 243 (1914) 
«ntmei y OmUd Slain 201 U S 219, 282-289 (1028) 

• XTnitid Slotei 1 Botjd 09 Fed (577 (C (' W D N C 1890) 
••OititidBfnfeir ao6r.,24rT' R 74 (1918) 

B, , u, I nihott Oil and Oai Co y OMted Biaiei.SUiOV S 77 (1922) 
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li\ 111 .iIIiiIN'h ippio^fil li^ (he* ‘ TJic Unitert 

Staton nin sue* to cmoiii tiLsi)<issiiig on tiilMl Linds tliid on 
lestiirkd .illotini'nt^ It miv cnioin the isseitxoii ol lights 
nndii h.isLs at lestiutccl illotmeuts oi of Imd had bs the 
UniUd States in tiiist foi i tube obtainid tiom in liidniii with 
out ((niloimiiig to the stihitoii and aduiinistiatiie leqniiemonts, 
nnd inat enjoin the ni*golialiou ot siiih unlawliil leises in the 
futuie" 

EiPii while niiiisliKtid Tiidi.m ait iinohid the fwleial 
loiiit has juiisdiiUoii oiti ca^es liasi'd on si ifntoil ti\i\emp 
lions The light of the Unitid Htitis lo Inmg suits ni hih.ilf 
of Indian'- iniolunfi then lands lilei liu peiiod ol tinsl oi 
lesliKlions li IS (Sillied iiid to whidi tin United Htilis h.is no 
title, IS miheld in mini Lists, among tlum rinUd Wo/i s i 
Aluon " 111 whidi tin Unildl Stilis bionghl suit lo luoiei 
loialties II, lid uiidei in assicnnieiit ilhuilh made diiiiiiR the 
jiLiKKl oi lesti i( tions the suit hung hi ought aflti Ihi ji iiod h id 
LSinied " 

Id) Suit', pii'.nmil i»iJi)tili/ — The Unittd Stitts 

inn mainl.iin an Ktionloi tio\ei,‘"*an ii liiiii to u jilmi nnihi'i 
(lit hi a lew nitiiihiis ot i lull* fiom i put ot i i< eii ilioii 
not (letniiK'U in seiei ilti, mil luidt into siw log .ind sold to a 
fluid 11.11 ft " ind to leiilevi .i Itam ol hoi ms honeht lu tin 
siiiieimtcndtnt of an Iiidinn agoiict with the linsl mouev ot in 
iiK oiiiiietmt Iiidiiin, wlieie the lull of s ile iitiled the soniti ol 
the luueliist uiouei eteii though tht defend int hid iiuuiud 
expenses foi vetoiliiui sennes and toi me of the teini while 
It w IS 111 the coiitiol of the Indiiii ‘ 

The United , Stitts mat lecotei d images toi Ihe wioiisful 
taking of wool sheiied fiom shtep furnished to an Jiidiiii hv 
the Goteiiumut to lie used on his illolmimt," and toi the leeoteit 
ol funds disbuistd iftei a (xutiiic lie ol tompetencT was issued " 


‘ Uiiitid htntea T, Oiau, in Ft(3 aoi (C (’ i 8, J9I2) 

O 4 h Shrill rti Y Umtitl BMi'’ 202 ti h n9 (lOJO) Vlso 
Tavloi t UntUd Btatra 44 F (M) 091 (C C A •» 1<U0) 

' Ointrd Statr'i t t'lnuinny LneBtocl and SialBstati Co 71 F(*a 
tTli (t C Nehi 1890) Uso s(P Bllttli BlUnft Oil ami fros ti 
Lmted Blatit 200 U S 77 (lOJJ) 

“In I/rd main 1 Ifw low, 213 Fid 8"it (C C V 8 1917), suit 
liKumlit bt the UiiitiK] Stntps not as {.uiiilnn but is liustiM ol lands 
foi 1 miYid blond Indian uunst Beikii Counit, Mmii olbciiK t 
icrtsiin collection of tn\es Itthd npon ctitiui illoltcd linds In this 
CAM tbo OntPinraLnl hnd liimmntcd tin gii udianslup otii tlii Iiidliu 
owiioi with Kispcct to bis land bv 1b( 4cls of June 21 190li ’4 I 
120 311 and Mill rh 1 1907 14 Slat 1017 1014 The oouit held Ibil 
the right ol the Indian to hold his bind fu>( tiom t iMllon foi tin tin 
peilod of 20 tpiiis was i tishd ilitht tihiib the (.otpinnipnl rnuld n 
HtPi nnd thit boncp wbiri Ibi Indian wis (liimiug no light , nudei the 
-ills ot June 21 tflOO and tluieh 1 lflll7, but was in istini, upon boldini, 
his land uiidpi the tiust pitpnt his 1 mil lonld not lie tated bt Ihi s 
Thp ulatinnsliip bdwppn the United Stalls nnd thi Iiidlon with icspect 
to tilts M stPd light was looked upon bt tliL (oiiit is tlip legal relalionship 
of truBtoeebip, giTlng the ITinted btitps (Mpadlt to ane in bobilf ol tin 

"•294 Fed 88 (C C A S, 1922) 

••feee slso United Statis t Ghav 201 Fid 291 tC C A S, 1912) ind 
United Stairs V Bouthetn Bunty Oo 9 F 2d 004 (D C B D Okla 1927) 
m wbub it was said, 

* Y * TPinntal of rest ilotions ngainst tbo alienation of allc . 
land doex not piecludp tbp United fit itps tiom mnlnlaimuK sii u 
tion to lORiotP a (loud lUegallt pbuod on such iltle duiliig the 
ipstilclpd ppiiod This icUon is piopitly brought In tliL n“ — 
of the United States (P 066 ) 

And Bee Uiutrd States t Bherturnc iteicantile Oo 88 F 2d 167 
tC C A 9 1033) 

^ Pine Site) LtHti/ma tC finpioi’cmeiit Oa \ Uniiid Btati i I'lO I f> 

270 (1002) 

u Un^trd Btates t Cfoofc, 10 Wall (86 U S ) DOl (1879) 

*• United Biates y O’Ooimoir, 287 Fed 136 (C 0 A 8 1029) 

United Bttttri t Bitegeiald, 201 Fed 297 (C C A 8, 1912) 

“ In the cnae ol United Stales v Uashuntaihey, 72 F 2d 847 (C C A 
10, 1984), the couil suid 

But we enteitom no doubt that a oouit of egnity his tho pt 
to cancel It (ceitiflcate ol competency) elfecUTe fiom the date ot 


111(1 ui.n biJiif, It turn till lent an )h>]i ill ol in iiidivulinl In 
(hail' Ol a tiihe if ni it iLCiitoi losliutid iuiirls tli'iHisiled 
HI I liii i1 Ii ink, siiili iiideliti (liiLSs of Ihe 1i ink 1 h iiig ill indLlitud 
ness to the United States and iiititLed to piioiitj utci othci 
deposits ‘ 

(I ) fJthii suits — Ihe liglit ot the Ihiitcil Sides tii hung suit 
(III Iieliair of Indi ins his Iiihmi iiplielil iii i tain It id lases not 
iiitiiltmg lestiiLlod jiiupcitt Thus it In'- hem hi Id that the 
(lOteiiiment nut leciitd m ii suit filul iii ciniiieition with a con 
tnct ol emiiliit uieiit ot Iiuli.iiis in i wild wist sliow Tlie (lam 
VIS would iMihiilo hiiaiU ol iiiidi icl >iiid etpensis iiiiiuied 
letiiiiiiiig (he Indi Ills to (hi ageiict, .is well is the luiouid due 
till ludians “ 

(f) Bffiil of jiiili/iiii III — ^The GiiMimneiil is not hound unless 
It IS .1 pailT to the litigation " No ludcniiiit ot int coiiit, state 
111 ftdtial, itiideied iii a suit hetwcLU au Inili in mil .i pi it ale 
p,iitt. iiitoltnig p.opeily uiidii tho cimtiol of the Goteinuieid, 
le which the Hot einnipid IS i stiangci can hind the Hoteuiiiunt 
111 Its idmuusU ititp ofliceis"’ AVlieie the Hoteiniiient has em- 
ployed and pud i '•pecial altiiinet In iipiespid the Indians, oi 
Ihe United States Attoiiict his joined .is associate counsel with 
the iltoimvs lepicsenting the Indians in the lilig itiou ind filed 
a motion to t.ic.ite the jiirtgmont, the Umticl Statis is liiiuriil 
as effectively is if it wcie i paitv, hv thi indgnicnt in a suit 
in-(duUd .iiid piosecutcd to final ludgmeut by tbis special 
attoiiiev ‘ 


Its issumci ns to prisons pnitiupaling in tin lets itokm„ the 
c iiiLcU itioii Ol liuting kiiowli dgi ot till licts iiid aciiuii iiig i iglits 
with thi( know lodge iP 960) 

I Uintid States l Uliasi 24" U % S9 (1917) 

‘•Kiitiy \ United States 2(i0 U S t2-1 (1922) 

I BiaiiiiitU \ U B FidihtyCn 260 U b 1H4 (1920) 

”Uiiitrd Stalls v Piimphitv 11 App D C 44 (lfc97) 

OBiwdriland t United hlatrs 280 U S 220 (1924) , Pniitt v 
Uiiilid Btates 236 U 9 201 (1021) Tin Unitid Stales is an indis 
piiiMiblp piity to lonilemnalion proPiiiIlugs hiought bt the state to 
arijiiiii i ii„b)ofniv otu liuds which Ihi UudPd bUtes holds in 
dust foi Iiidiiu allottees Uiniicsota t UniUd Stales, 103 U S 982 
i(' C 4 8 1<18')) 

’"iBoHltiiff V United Btntis 2o1 U S 729 (1914), United Biaies Y 
Soatd of Bat Mihuoiis of Pi ishi/tii mil Chuith, 97 b 2d 272 (CCA 
10 1029) 

n United States y VandOana 271 U S 412 (1926) Also see Op 
Bel I D M 27788, August 8, 11)14 Foi othii PtnuiplPs of a spicml 
attoiniY Pinplojiil to issist In tho roniluit of ligal piocci dings pirtain 
me. to cHims m lulull ol Usage Indians foi tlip iiiotei} ot loyalties 
on oil produced fiom tribal I mils sii Ait of Augiisl 29 1997 80 Sfil 
K07, All of Mnich 2 18'IB, 28 St'it 841, 879-860 , AM of June 4, 1897, 
10 ant 11, 78, ket Ol July 1 1808, 80 Stat 70T 641 , Ail of Maich 

1 1899, 30 8tU 1074, 1111 Act ol June 26 1010, 18 Btat 708, 744, 

Act of August 24, 1912 17 btal 41T, 464 Act of kilgost 1, 1914, 88 
Wat 009, 078, Act ot Maich 1, 1916 9S blit 822 806, Act of July 1, 

1916, 90 Slat 202 312 , Act of June 12, 1917, 40 Stnl 109, 168 , Act 

of July 10. 1910, 41 htit 163 208, Act ol MaicU 4, 1921, 41 Htal 
1367 1411 

Ml Justice Van Divintei, in the Cite of Uiiitod States t Candelaria, 
said 


The Indlnns of thi 
hold thrtr lands suL,. , 
111 nlienati'd in mt win without 


>( which oprialob 


meblo ur wnids ol the Uultod ktites and 
•- tl^ ii^stiictiou that the ijme cannot 


OltlY Ol 




Slates hos an intenst in maintaining and inloicmg the roatriction 
-which I innol be alCcctid by snih a iudgminl ol decicc Tbiu 
(niul has Bald m dealing with i like sltoilion 'll iilc< Hsirlly 
follows thit as a tiansfpi of the allotted lands oontiary to the 
Inhibition ol Congiess would bo u yiolntion ot Ihe guseinmental 
rights ol the United btates iiising Jtiom its ohl^tlion to a 
dependent noople no stioulaUons contiacts, or lud^ents len 
deied in suits to which the OoYBinmont m a atiangoi, can affect 
Its interest The authouty of the United States to cntoica the 
leatialnt lawfully ercated cannot be imp.ihed by iny action wiUi 
onl Its consent ” Bonhiia and Itiami Tmproi cment Co v United 
Statis 211 U 8 928, 7J4 lud that lulhig has bein mogni'ed 
and giuu effict in olbei cases Pnvett v Uniled States, 266 
U B 201 iM, Bundetlaiiil 1 United Btates, 260 V S 226,212 
<Fn 413-484) 

But, as it nppeuiB that toi many yenis the ITnlled Stales )ias 
tmplojed and paid i special attorney to lepiesent tho Pueblo 



370 


fivnj juHWDTcn’roN 


Til T/iiittri T Ctimlthii III (wo jii()e'iiRii(s lud licfii o)i 

( mini i<-iiiis( i 111 Nlw AIimio lu snits 1)iiiiii;Ii( Ii\ it 

U> (loir tilU (o Its I.iuil — iHK in i tollltul^ lonit, Liinuliiiled In 
till' si it( louiN <if(iH st iloliuod, 111(1 till? ntlu'i iii tin Iniki il 
unul — 111 iii'ithpi of wliiili tin? UniUst Stiti's was a paily 
< )i dm 11 ih , nulauiciits nnrlcii'il in a suit In wlinli llii‘ Uniti>il 
Hti(r>s IS lint i jnilv ii(' not tiiiiililM «IM)Ii tlio Iiiiitnl SI itos 
Till' (oiiit ittci i(UpiIiii„ (u dip I lt( tli It miilii (ciiKmiil laws, 
sllK-tKlIlld !>> OollKlt'sS (lU PllClllo W IS l IllLlSlll piisoii ■widi 
< ip i< il\ (ii sin mill ilPli 11(1 witli i( siH ( t to it 1 lint, citiii}, Jiniii 
\ l‘u( till) Ilf Hiiiilii Ro ii’’' 111 1(1 lint flip still I null ol Ni'w 
M<\i{(i liiil 1111 isilitt ion to piitii 1 iiidniiiint 111 111 iclloii liy an 
Jiidiiii I’lidilo ijfiiiisi ojijidsiiif, (liuiiints (oiiKiiinig tilli to 
1.111(1 wlinli would 1«3 umiln^ni on tlio Dinted Stiles if tin. 
liltpi aii(liiiii/rd the liii(i£(iiii; oi ptosiculuiti oX tlip siut oi it 
111 ittoiiua PiniiloMd In ili(> liiiited St itPs ippi nut mi liiliilt 
(it (iK I’lK lilo 111 ttie p ise 

Till* Hintccl StatPs is not liouiid by n xndmnput in wliuli i 
tubal atliiincv uinplovprl by tlio Uilie iindPi a coiiti ul nppiovpil 
b\ tlip Sipietaiy ot the Inteiiui and pud fiom tubal funds, 
h.i(l appe lied and leiuesented iiidnidiiil Indians In Lniian v 
RniUH ' the (hicnit rmiit ot Apjioils, said 


'I’lii <■ |(Mi st it nil of liiiiil It ions wliKli inns .i!;iiiis( die Vmlcd 
St Ids 111 Klitiim Id aiiimlliiii, I iiid intpiid k iiiiii])lic iblo yyheu 
tliP >-1111 is 1(1 iii(iti*(l dll iiwbt ot Indiiiis, iiiiI ilo(>s not iiin 
.■ami I nuiiibPis ol Iiidiiii tiibis loi U inns on tcdeial lupome 
1 IMS widiiuliilli (b'diifli'il In till Iinliiii siijiu intcndPnt liom 
Iniids dm to lln'iii ■* It is iNo Mttlid tint s mi st iliitos of 
liiiiil ilioit Ol odui s) ,(r s(i(iit(s noidii'i bind noi b no any 
ipiilK ilioii to (lu liiiildl Slilvs whin sunu to (iiIoik i pnliliP 
iiOil Ol to iitolul till iiitiiists (it il« W’lids"'' 

It C’oiuKs jiioMilis 1 st iliitoiy inilliod foi dtl( iiujiiiui, 
Indi.iii 1 111(1 (linns m,i |]ii> diiin is luld inv did, Iho Unitod 
HI Ills ( iiiijot 1 ltd ipojHii tbf qncstion" 

Homo st It III I iiistiint th( *l(toin(A fJi nm il hi tiiiiu suit in 
(Ik niuip (it tin thiilpd “sf ilts to ((iik ( title (n liidi.iii 1 ind oi 
aiithoii/( lh( Xltoiiwy flmioi il niHiii llip iniiipsl ot llii' Seilp 
1 IM ot tlip Infeiioi, to ipin u in suits iniohiiiK Indian tiih.il 
1 nids' witlionl ipiiiiniiia Iiidi ms to hi in.idp puties, oi, iiithoi 
i/e llif S('(iiliii\ loiiisiiiKt till' Utoimi UiiK-iil to biinii smt 
111 Uu uiiiip of tin Ibiilul Stiti s In rum t lud spfib title to dis 
liihntod tuh d ' ‘ oi allottul 1 inds " 

(2) United States as defendant —Tlio neiioial lulo is (hit 
the United Sfitis cannot be siipil in <iin (ouil, whothei slate 


•• To snsliiii die pU'.i ipppllaiits (onusil iphes 

upon United Studs y C.indeliua, J71 U H Jli, 4(. S Ct 
Kil 7U L Hd 10J3 ITip dislmctioii, as we sec it, bpiwccu 
tint ease and das is that it ippeiis ihciein (bat the 
Uloinev who icim viitod piioi litiwtion in i ( isp of the 
same chaiactei and tiotween the simo piilies in the dUc 
uinit was employcKl uid paid by die United Sttlia, wheie 
as in tins <qso (lie sniiciuilpiident and liis attoiney, in 
nuking the inloiplci in the piobafe conit, weie not paid 
as siifh offlieis bv Iho TJiiitrd Htntos, bnl lunual ippio 
piiiliiins liup bom mide by Ooiigiess nid weio hcini, 
made it 1h it time itid it was piovidod thit they laioulcl 
bi pud out of (be Itinds luld by the Sociol iiv ol the 
Iiileiioi ioi tlio O' if,e Iiidiiiis The liibil atloiiuy was 
seleiUd liA the tube Tbei wtic not, theiifoii the lep 
iisditntiies of (he TTinted St ties in m.ikiiig the nituplen 
TliPip is no showing tint (lit Seuetuy ol (he Inteilox 
adiised tint the iiitoiploa ho nude We, tliciefbie, con- 
I hide tint the Tniitul HI it(s, as pi tint ill lU tins suit, wis 
not Iwuiid h\ the adion ot the fount i <onit in denying 
the inteiplon « (1* (19S ) 

If the United St itub is entitled to institute an action on Its 
own Iwhilf and on behalf of the Iiidiane, the Jiidians cannot 
determine the conise ol the emt oi settle it conliaiy to the 
position of the Goyeinment® The Indians, being lopiesented 
by the Qoieinment, iie not necessaiv pnities “ 


Indians and look oftci then intpppsta onr an wpi Is made with 
the (iiialithation that, )i tbp dmu tfns icndeied In a BUil biann 
ind pinsetuteil hi the spidil atfoinei so iinploitd and paid wp 
think thi tiiitud SI itps IS as (antiiHlly (.(inuudirt is if it imp 
a iiatti to tlip suit f>ovlf)Otit v Ompanme Sf Suirnu'. 217 
P b 476 480 Limjiiy V Itutiaii, i Wall 1 18 Olulnn v 
PliUhit T Fed hBi 8’!2 Union i nilgcit 80 losl 402 404, 
Jnmii I Chimama Iron I'o, 107 Fid W7, 018 (Pp 44S-A44 ) 
» 271 V S 482 (ll.’Ol S(.( sot 2A(l)<t), eupia See Chaptei 
20 i,u 7 

f’240 U S 110 (1010) 

" B8 F 2(J 0S7 (C C A 10, J9U) 

*• flptl man I Pnittit S/ntes 22t D & 41-1 (I8J2) ilso si e /' hpWo of 
Pitarts III Btate of iVcie Her to v LVei/tn BO F 2d 12 (C C A 10, IWl) 
'• Hinnrwta V Sitihioch, 18B U S S78 SS7 (1902) In the tase of 
Hethmnn v VntUS, Slatte, tlie Bnpiuue Oourl said 

The argainent netesbaiili pioceeds npon the aasmuptlou that 
Ihi icpiebentatiun of these Indiana hy the Uintid Slites is of an 
mtomplete oi uiadeqnite chiiactei. that allliongb the United 
Statee, by vutne of the guaidlaniihlp 11 has n taineir la pEoaeioUng 
thlM sntt foi thi pmpose ot ciifoitinK tht leatnctlons Congieaii 
baa imposed, ind ol tuns si tnrlna posscsslan to the Indians thch 

presenpo as parHea to the snlt la osaential to then piotectlon 

Tills position is wholly untenable Tbeie can he no moie com 
plete lepiasentation than that on the pait of Uie^Djuted Statea 
-- ... it. — j, — — ^wrbom 


1 ContiesB wi 


iiumeet h> the lebhlct^ hmdi^ bas not ret iGeased bom tutelage 
Its etBoacy does not depend npon the Iniban'a acqnieacence It 
does not rest npon ixniTention, nor Is it cUcmnBaibad by lulea 


iilcddil wiHumi Its ( ousent 
The mimnmlt ot the United Ht itis 


III Sint without its (onseut 


ti ICC its smiiip to Hu itlmiii rout ml ol Conuiiss in Ii.isli 
line toi till piouclimi ot ilu ladlnis uiidii its cue, uid it 
uca^nircs no limit ilions lliat no iiKonsistint with Ibe dis 
chiinpottlu nilioiiil (lull 

When the TTnilPd Stitis institiilid this suit it undfrtooK to 
ippieaint md did npiismt tbo Indiin gi inlois whose ir 


p thobc 

I conit on tluir 

. - . dd to OI detiiit 

Horn the (ITict ot tlu muci edin,s to diliimiiie the vioUtiou 
il the icsliictions and tlu consenuciil inialirtitj ol the conioy 
lsli> (ho ictdf < iiupiis' tlicv well piidnited Horn nlicnai 
•mils liui ivoic lilviwisi jiieclurlifl horn tikini, r ■“ 


21 intois piiUirs fill till Uoli imiieiit 
1* bill Then piisfiuv m patties could 


ini, Iheu land. .... 

position in (hi hkil pioi 1 edlnas iiistitiilid bv (hr Qoieinment 11 
inloiK the irslUcluins wbitli would lendii suih piodedinks 
inilictiial ol .!<( iipMut to 11c probilutdl lets The cause 
(olud not bi disniis lit npiui Ihiii (.unsinl thii could not com 
tiiouilsi It not lould tiny a'umc mi itlttudi with lespect to thou 
inteiisl wliuli vonid diiogiti tioni ils complite icpiisentation 
hi the United Stales This is miolvid ncrissiiili m the conoln 
Mion thit the TIiiiK^ BtUis is rntlllMl to ui mil in the nutuie 
md pill pose of the smt (Fp 4(X-44D ) 

(hamn v UiMid 8tatf>, 201 U S 210 (102’) 9ru also Vnited 
Btnfci ^ tfiiinesofo, 270 U 8 18t, 190 (1926) 

31 Op A a d02 ( 1024) 

United Siatifl Ihompton 88 U S 488 (197S) , t bfi d Dd Uamil 
V Pa trd(,tate% 290 U S 123, 323 (1918) United Btniea v Hinne 
iota, 270 U B 131, lOB (1920) 

The siuiie inie is applic ible to the pimciple of 1 ichoa See United Btatet 
NailiUlle etc B'u Co, 118 U B 120 (1880) The Guyeinment 
tains such an interest in lestileted lands oh would tender applicable 
the well settled lule that the statute of limitations does not inn sgalnat 
le soiiieign Brbi impsobrt y JStookton, 18 i U B 290 (1902) 

When the tinited Btiles suis on hehilf of an Indian tube to iiiovei 
compenaitiou fiom a laihnid, II stoiida in the ahocs of tbe trihe and is 
bonnil by estoppel United Btatei i tt Bmiiti if IT if Co, 196 Fed 
2U (C C A 8, 1012) 

•> United Btatn l Atlmi, 280 U S 220 (1922) , Umled Statea v Title 
Isiutanee To, HiS U S 472 (1021) Vlso sre Viittid Btatn i -WMont, 
244 U B 111 (1937) 

Toint Beaolntlon of Uaich 8, 1870, 20 Slat 483 (Shawnee) 

Act of March 2, 1001. 33 Btut 090, 41 U B C 808 The AHoiney 
Qrnoial la somotimi a aulhonai d to employ a apetial attorney, upon the 
lecommendatioD of the Bcmetoiy Act of Maicb A, 1803 , 81 Btat 1138, 
1181 , Act of April 28, 1004, 33 Slat 462, bOO 
•Joint Besolution of Mnich 8, 1879, 20 Slit 49S (Shawncu') , Act ot 
Match 1. 1880, 28 Slat 763 (Blmiynce) 

Act of Maich 8, 1035, 38 btat 822, 866 

y y B the decisions tint no suit oi ictiuu cuu be mumtaincd 
against tbe Nation in any of its conrU. without its consent * • • 
only iccogniae the obrloua tinth that a nation is not without Ita 
consent subject to the contioUing action of any of its instia 
mentalities ot agenciea Tbe uoatme cannot rule the mentor 
Kawaiianaltoa y PoluVUmh Trustee, do. 20B U B 840 * • • 

(ionaojy Ooloi odo, 206 U S 40,83 (lOti?) ) 
also Jfinneioid v United Btatea, 808 U S 882 (1980), and cases 
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r-ttPiids to (iisos 111 wliKli I s( ilf of Hie Uiimu is llie pl'iilitilf 
Tims 111 M'lnnisoiii \ Vinhtl fttati’,"' the Si'pieiHP Oiiiut held 
thiL tUc Uiuted SI ilts could uol. bP iiude i p.iity dPienclant in 
1)1 ofoedings institntPil bi Ibu Sl'itp oi Miimesoli, to condpmn 
illoKed Tndi in lauds held in tiiist bv Ibo United Stiles loi the 
illotleL The com I said 

' ' A 1)1 oceodiiig against pioiicity ui which the 

United SI lies has .in inteiest is a suit agamsl the United 
St lies 7'/ie Sipch, 7 WiU 152, IDl.Oai/ v Onited States, 
‘18 U S 483 487, Stf/idPi/v Schiinlhu, t02U S aiT Com- 
puc Ulnli Powi) d Liijlif Co v Unittil States, 243 U S 
ISO It IS coniesspdly the on upi of the fee of the Indian 
illotled lands and holds the sinir m tiust toi the allotteo'i 
As llie United HI iti s owns thr Ice of these pairels, the 
iie,lit ot wav cannot be coiidcuined without luikiiig it a 
liiilv (P 880) 

Rut the United States c iiinol be ni idc n p n 1 j in sncli i buit 
wilhoni ilsionsoiil The coiut fuithoi said 

The e'S-omptiou of the United &t lies fiom being sued with 
out its consent estends to a suit by a State Oompue 
Kansas i UntUA Stales, 204 U S 331, 342 A/»c-o«« i 
Oalifoi nut, V S ujt>, 608, 'i71 372 Oompue If mac 
sola V Bihhcoihiils’iXJ S 37 J, 382-387 , 0? epon v IIiMi- 
coi k, 202 U S 00 neiKP Minnesota cannot maintain this 
suit against the United States unless anthoiired by some 
art of CougiessE. (P 487) 

It the leqmierl coiisoul is gnen, the obiPctioii being ipuioved, 
the cenut m.iv settle the ccmtioveis> uivoUed" 

The Umtod St ite i= impiopeilj joined as a pai(> dclcudaul 
in i suit oguiist 111 Iiidiiii tiibo uiidoi a special ict luthoi using 
the Couit ot Clauus 1o eoiisidei intl adjudicate such tlaun wheie 
neithei the special act iioi my „piiei.\l statute antlioii/od suit 
igainst the United Slates, iliiiough (he United W lies is joined 
in the Slut in the c.ipacity ot tiuske foi an Iiidi iii liibe" 

Teims and conditioin on whicli consent is gi\en inaj he pir 
SCI ibod and must be mot “ Not only lu iv the sovereign presciihe 
the tcima and conditionis on nhuh it consents to Ix sued, but 
it may also deteinnnc I ho ininnei in which the suit shall be 
conducted and may withdiaw its consent whenevei it suppose^ 
that justice to the public loquiies such witlidiawal ” 

The cases In which the United Stilis has expitssly given its 
lonsent to be sued m Indian matteis cithei in the Oomt of 
Claims 01 m the disliiel couits up iiumeio\is“ 

Oases m which consent to be sued stem to have been atliibutcd 
to the Umted States without oxpiuss authoiitv fiom Oongiess 
aie not so uunieions An instance is the case of UnitiA States 


"BOB V B 882 (1089) 

•• National Oaaket Oo v ViitUa Slates, 208 8 248 (D C B 0 N T, 

1920) , Keolui cC Eamflion Budge Oo v United Statce, 200 IT B 120 
(1922) See see 8, infia 

"Tuinei > United btetd, 21:8 U 8 (lOlO) Cf Cheen v Ueiionii 
nee Tube 288 U S BBS (1914) Also see tVmfoB v J.moe, 20B XJ 8 871 
(1921) 

"Tiesty Farneie’ Loan i Trust Oo 183 Bed 760 (C C A 2. 1911) , 
Seii Wrecking Oo v United States, 202 Fpd 314 (D C N 0 Ohio lOtS) 

"United States v Olatle, 8 Pet 480 (1884) , MiHraVs Lessee v Bo- 
bohen Land and Impiaiement Co, 18 How 272 (1866) Buts v A) 
kansae, 20 How B2T (1887) , Batt V Balain, 101 U S 72 (1896) 

”‘3pp infia see 8 Couit of Clairae bee also Act of Decemhei 21, 
1911 37 Stnt 46 imenililorv of Act iit Augnet IB, 1894 28 Btat 
286, SOB, as amended hv Act ol Febiuarr S 1901 81 Stat 760, and Act 
of Marih 9 1911, Sb Stat 1094 2B U 8 C 84B conleuing lTiii<idiction 
upon the distilct couits ol the Umtod Stites of 


and authoiixmg and duecting that the Umted States be made a paity 
to biicli suit Thu act followed the deciatons ol the Supreme Court in the 
cases of Bg ixi tse mil km v BnutA, 194 U 6 401 (1904) aud MaKag v 
Kalgton, 204 U 8 4B8 (1007), In which the Supreme Com! had held 
that the Umted States wa« not a neceaaaiy party to such suit foi allot 
mant And see tn 184, intra 


\ Nfiuitiible Ttnsl Co In tbit c iso i >-1111 w is institnlprl bv 
i ncit fiiciid 111 tichdlJ of in lucomrelciil JnU-blood Cicek In 
iliaii iiudui Hiiaidi.mihip to ictovi i .iceuiuul itod lov ilties uhi'h 
hid come into the hands of the Rciietaiv oL the Tiiteiioi in 
tiusl foi the Indiiii iiid weie subsequently distiibuted upon a 
wiitton icqnesl in the name ol the Iiidi.in piofuierl by ti lud 
'Ihe United Stiles inteivciipd in the litig ition Ry this icl, 
the Snpjcnic f'ouit hihl, it iiiiiilicdh coii'-enleil lo icisniiibli 
.illoMiiiiis foi ‘•ciMics iiid cspinsp, even il tlio iutid wis 
sii1i)ei1 III stilutiiii i( sti iPtinns UTiis deci ion IioueM'i, ni.iv 
be capliiiitd bv the licr tint the UiiiTed St.iles hid inloivoucil 
in the suit in the chai ii toi ol i p u ty plaiiilifl: 

(3) United States as in teivener — In iiewol (tie esi.ililisbpil 
ducliiuL that the Umicil Hlalcs laiinut be sued wiUiout its con 
sent, the question aiises whtlhci the Uiiitid St.ilis t.in Income 
i p 11 ly In a pending spit by inleivfailion, and i± so, iindei wh.il 
I urumslaiices It appe us that wheie in inici \f ntioii pi ices 
the Govoinment m the iiosilion ot a plaintiff, is in New Yoth v 
•Veil J(i>ci/ and OlJaliomn v Terns," the Qoieinment may 
piopcily become minteneiioj It is deai, howiiei that if bv 
such intenuition the Goveiniueiit would become vutn.illy a 
defend lul in the suit, its appeaiaiiee as an mleiimei would 
(ome in fined conflid with Uie luling that the United States 
lauuot be sued The euiisent ol the United Stales cannot be 
gneu by auv olbcei ol thi United States unless anthouty to do 
so Lab been confeiied upou him Iiy some ad ot Uongiess This 
pioposiUon is itlusliated m the case oi Slanlcii v Silmnlhy,'^ lu 
which Uio Siipieme Uouil s<iid 

' Thi United SI ills, by v.iiiuus ids ot roiigioss, 
hi\c (onseiiled lo be suid in ibm own cmiils in eeitiin 
clisses ot cases , but Uic-y has c ubm i coiiw uted to be sued 
in the couils of a SI ile in au\ c.isc Neithei tho Sccictaiy 
of Wai 1101 the Atloinej Qineial, inii any snlioidiiiilo of 
eithei, has been anihoii/ed to wane Ihe ovemplion of the 
United Statea tioni judioi.il piortis, oi to submit the 
United Stales, oi theu piopeity, to the jui isdicl loii of the 
lomt m a suit bionghl igainst tlieu olhtcis Case v 
re/KlI, 11 Wall 109 202 Can \ Uni U a States %U S 
443, 43b, UJidfd «/ut< 9 V Ler 10b U S 190, 206 < i * 
(P 270) 

lu oUiGi wolds lu the ibscucc ot i oiigic ssion il authoiil'y no 
olDcti of the United States can bind the United States a& a iioity 
defendant, wlietbei in an oiigmol suit oi by w.iy ot luteivention 
Instances in which the United Stated his giieu biich consent 
aie to be found in the Act of Febiuniy b, 1001,'° peimittiug suits 
foi allotment in Oie disliict couits of the United Stales, piovid- 
ing toi seiTice of pioccss upon the Attoiney Qencial and le- 
quUing the DisUict Attoiney, upon whom seivice is also to ho 
made, lo nppeai and defend the mteiests of the Umted Stalefc 
in the suit , and m the Act of Apiil 10, 1926," pioi ifling a piocehs 
wheieby the United States may be compelled to appeal and 
defend its inteiests m any suit pending m llie fedeial oi state 
couits of Oklahoma in which lestiicled memlicis ol the Ehvo 
raiilivod Tubes lie paities Tlie pi.iitiie adopted nndei this 
«lHtutc IS foi the United States Attoinoy to nppo.ii foi aud in 
behall of the United Stites, within the stalutoiy peiiod, upon 
sciviie of the notice upon the biipeiinleurteut as iiiovidetl liy 
the btiliite 

(4) Indian tube as paity litigant — ^As alieiidi been,’" the 
Indian tiihea within the temloiy of the United Slates, while 


'■288 U S 788 (1981) 
n288U B 206 (1921) 
«258U B B74 (1022) 
"1G2U B 261 (1800) 

« 81 Btat 760, 2B U B C 848 
"44 Stat 289 
" Beo Chapter 14, boo 3 
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haNing ‘jomt* of tho itfuliiitos of '•owioikhI^ umiiIU iiossc.">S(.*d 
hj indeiiPtidi 111 coumuiiiitits li.ni' imii diduid In tin SupiPine 
Coiiit not lo 1 h* iitlKi '-t.Uis Ilf till Uiiioii oi loiiipi lutioii'' 
viitlilii tin iiio iiiing of \ilKli III, SI I lion 2 111 tin Linitid Sst ilis 
(’onstitnluiii KiMiiR ouKiu li jniisdii lion to the Snineinc Couit 
in toiiUoM isiis in wlinli a st ili of tlio Ilnnm oi a iiti/en 
lluii'of uKl I 101111,11 still 111 sntilKls ind iili/ons Ihfimr 
,111 iiiilns ('i)iisiiiiu(intlv dll Imlian f-iilM ,is Midi i imiot sin 
111' suiil, OI intiLii'iii' 111 nil 1 ise wht'ii' tin mii'iiul jiiiisilii 
tiiiii of till' '^nIll(mt f'oiiit IS iinokiil''' 

WlK'tliii i lulu. I an sni m In* smd inidii llio dmisili ol 
iiti/piisliii) d iiiso 111 siitiim t] dl of filli* 2S of till Uiiilcil 
Htatis C'lnli 111 till fi'di i il < units iv i mom inn slion Vn hull in 
tillx' us sni li is not i i iti/i'ii wiflnii iho iiii iiimg of that d luso 
If it tviii' iiitoiiim Hill iiiuloi till lii\s 111 till Itiiiliil Stills it 
iimlil not sill 111 liH snoil iiiidi i llio dimsiii ol cili/iiislnp 
iliuse iiiiliss till'll wi'if 111 III lit l’iin„iiss iiioMiliiiK Hut i 
tilin' sluinlil 1)1 uinsitluud is possi ssing i si iIp illi/Piislnp tin 
iniisdii tioii il iiuiposi's " 

The stntiitfs wliitli iDiifu irpiin tiilus i ip.uilv to sm> oi to 
be sued, <ni(l tin ipipstion ot wliotlin in tin ihsimi' ot siiili a 
btatutp sm.li suits ni.ii lit. iniintuiud aip ilsiwhou liiatiil' 
('ll Individual Indian as paitj litigant — ^,Vs i moiipi il mlt, 
nu liidwn uiisputm' ot liis i iti/i nslu]) m tiibil iplatiims, nui 
6UP in inj sfiitp couit of coiiuK'toiit jniisiluiioii to ipilioss in\ 
wiong toiuiiilltocl maiiist liis piisoii oi inoin'ili oulsnU tin 
luiuts of till. iistiMitiiin But lliu int'u fact tlial tin plamtift 
16 an Indun does not test luiisdulitm in tin iPtUial limits'" 
This lii'iiiR tiiu, till' oiili Rimnuls upon wliUli i liiUiil mint 
could tnke jinisdictioii of a suit In m Indian nmilil In iilliei 
because ot ilneisin of uii/oiislnp lietnoen Hip plaintitt and 
defendant ni hceause tin c iiiH ot iituiii iiosi' nndii tin (’on 
stilntioii, lii'itips 01 lins (it till' TIiiilPil Sl.itis In Thin \ 
St Luiixiup Riici Pnini Coniiiaiiii,' Hu tiilt .is to tlitf hist 
biaiicli of this piopostiioii is snieinctlv sl itid 

Dheisitv of eitiK>iisliip is not i plied upon to gi ml inns 
diction Noi mil this unoii 1 h' niiint until iiieiph 
becansp the apppllniit Is an Indun * (P 'iSI ) 

OngiiiHlli the }iieiii>H.]s of an Indian tillu' wpip not iigaided 
as citizens Tinlpss uatni alued, eifliii lollertiielj oi nidiiidn illi 
iindei bome tieatj oi Liu ol the llmted St tits .ind, coiisi ipu iilli 
they could not sue lii Hip fedoi it louits on flip gionnd ol di 
vprsity of piliBcushlp " In casps, Iioncvei, ubeie an indmiliul 
Indian, altliough a moiiiliei ot a tiilu', m,is i uti/en of the I'liitpd 
States liy viitue of viuip tientj oi law of Coiigipss, it all other 


‘"Ctuniec Niitioii ^ Choinia, B rol 1 (ISul) 

"CooEuss lannot lefei diiectll to the fiupniiiL Conit fin adpiiltci 
tlnn of the claim of nn Iiiili.in tillie fm tbnt Tiould la aion ilcnt to 
Iniokmg nn uilginnl juiisdiction nbich 1hit louit Ltiunot iipicIsp undci 
the Conatitntion but the msttii miij tie nrtciid to nn liifprloi louit 
and brought to the Supiomi Court In ippcnl if tin nrcpsHui ligiilltion 
to that end is ptorldcd iaMton ktovfi Tiitr \ UiiiUil Mairi 272 V b 
351 (1928) 

““See BaalfJ’i Co \ Tu d Pae Sy , 341 r E> 2')! (1916) 

The wolds “titlrens" and “illoni, as iistd in the luiliiimi lots hate 
been con'adeicd sb inolnding coipoiations Baittno 8 S Co \ Kane, 
170 U S lOO (1808) 

• Bee Chaptei 14, bpc 6 

“IFftev V K10I.UI 0 Kan 94 110 (1870), .4m-PUs Ole v 
Btauhtu 88 Minn OS, 100, 107 N W 820 (1806) , Btoan v Antlettm 
61 own 1 ib 180 Pac 724, 726 (1810) , T ta tah mil v BuOno* of al 
106 Fed 267 (0 C N D Iowa 1900) , Pella t Pofiiol J45 0 S 817, 
S80 (1882) Bee Chapter 8, gee 6 
“ Vnitei Statei \ Buieoa Xation of Now Tmh InOtani, 274 Fed 946, 
860 (D C W D N T 1821) 

«■ 82 F aa 650 (C C A 2, 1939) 

"Nil \ WMine, 113 U S 94 (1884) See Cliaptei 8 sec 2 


(Ipiiiiiils (it fidii.il iiiiisflii fiiiii iit'ic piisciit. 111 could SUP uinlii 
tins it nist‘ 

B JdltlSDlCTlON DEPENDENT UPON CHARACTER OF 
SUBJECT MATTER 

\s to till t till V til III Hip Mibu'il iiiittpi as in plomont of 
liiliiil iniisilKliini, It IS III III iilisiuul that Hu tasis ui con 
siiluahlt III iiinfliit ill dt'lPimming ishttliPi 111 action iiises 
uiiilci (he I'ljiistitiition, tipitiis 01 liws of tin United StitPS 
It isipiili'ili ii.honi'Mi Hill till fcdi i il iiuisi 11)11 must ippuii 
1i\spiiiti( ilk^atioiis in till lull ol miniil iiiit mil not fioui l.v ts 
iii'i ( Iiipi <1 pitliii III Hip ansnu 01 111 Hu* miiise of Hie tin)'* 

V. iiiiniliii ot giiiii 11 sf iiiilcs mill 1111 luiisrlirlimul pimisions 
miitiii 1111; 'iiiiisdiitiim iiM'i ditiiiirt siibii'its ot Indun cniirciu 
iiiKiii till KdPi il mints'" 


' bii Pella \ 

Limit Slid 

It IS sr 11 Ll ly III 


tiniteil Slati lapihlp of smug 


to sij in tins conULLtion that while until 
iL of iiltrinship nnder Ait VI Tieati 
sl it (H61 they will not cltireni, of the 
1 the hidiinl touifs 


V. •••■-'i,, VI, •> v,i , v><- .» . Roiieii 8 Enn 

sis 174 Blue JiicM V fuhnion Couiitp, t Kansas 299, Ifiin/ v 
Keoim II Euishs ')t (P 832) 

Ami 611 Cliapli.1 8 sec 6 

'sficftnHftis 1 MiDoiiiJol 338 TI S 8(il (C C A 8 1812) 

to sustiiu thi i iiiileiitioii that tin suit wis nni uilsing under 
the liiws of till TTiiitid SlHis eounsil fot llif appellants point 
mil till slntiilis (titsMniih] 1801 n sni Slil c 076 Turn 
Ml 1803 13 SI It 800 I 1.3. Ipill 3t. 1806 ’4 Stnt H7 P 
I87li <1 33i iilitm„ to Ibi illiitnii nt in sniiilti ul tbi 1 mils of 
tin (ink Nition the K isin„ ind illinallon tli<>iiof iftei allot 
iiient tin miikiua of allotimnts lo thi In 11s of ilieonsed children 
mil ttn luhts ot 1hi inns lollianili mil semiallj unilu such 
Ulotmenls tint thi Mil iimkis no imntiou of ttiiisi statiitis oi 
Ilf mi innIioMt i iisiklIidi, thi 11 viliditi lonstnution 01 
lOiil Ntilliu docs It In nitissiu implu I'liin innnt to such i 
mntimusi Tiiii it ciiui 11ns inoiigh to imlicifi that those 
vlitniis lonvlituti Ihi souue nt tin lompl imiiiit s titli 01 light 
nud also shows tint thi ih findints 111 in snmi win clitming tlie 
1 md ind initnulmh the oil md t,is id\ii''ili to him hut 
Iipiond this till natuii ut the contioteisi is left unstated and 
iinuiinm Of touise it lould hivi aiisin m dlffiient wijs 
wholli Indepuidint ol Hit souni fiom whiili Ills title 01 nJht 
was deimd ho Inokliie onl} to tlu MU is wi hue sun tnul 
wi must It canmit lie held tlmi thi tiisi is tlipnin ntatid was 
5i5‘ .'•‘•'i"*. npdci tin l itntes mentiomd Vs was said in 
BtaelbuiH I roifliindi Onhl Afiniiii) Cn itipm i lonlinvorsi in 
ifspict of Uiids h,is nuPi him iisnidid is piiHintiug a Fideiiil 
qwslion iiiiiili hoiause imp ol tli liaitn i to il Ins deilvid hiv 
lull undoi in tel of Congicss (P 570 ) 

3 A suit to onloice a light which tnkis its nilkin in the laws 
of the United Statis is not nitessiiih 01 foi that leison alone 
one niismk undi r thosi law s foi a suit doi s not so ansr nnli aa 
It iciilly ind suhatantlaUi involMs a disniUc 01 conlroicisv 
lespechng thi ailldlty constiuclion 01 effect of such a law 
npon thi deteimination of which thr lesult depends This is 
ispeciallv so of a suit mvolylng lights to land acquired undei a 
liw of the Ilnlteil states if it wue not, eyeiv suit to estab 
Iisli Util to land m the eentml and westiin Statis would so 
iiise ns all titles m thpvi States nie tiaiinbli bncR to those 
laws /ifffi loik (riild W aeltmv uni Watei Uo i Kiyes, 86 U S 
188 < oloinio ( iiitial Ifiiiinii I'o ^ I link \iipia, bUichbitiH y 
Pottland Gold itimnji Co 178 XT B 871 Plmifla Ointial iC P 
Raihaai Ca % Bill iTb U P 331 Shoihone ilinmq Co y Ruttci 
177 TT S 606 JD( iomnCs Nmarla Co i Ncibllt M 621 (P 
6(10 670 I 

Wlieio a lull inyohmg the nfcht to i lease of Indian land fills to 
dhow that the right dependid upon constiuctinn of an act of Congiess 
but the paitles and couils below piocceded npon the theoij that it did 
so the Snpieme Couit of the United Slates mac piiuilt imendminl of 
the bill so as lo ,illege that fact, md so establish juilsdiction Smith 
V iloOullouqb 270 U B 480 (1826) Bee also TFoodhouse v Bad 
lopsliy 70 F 2d «l (C C V 4, 1984) 

"Act ofjQne 80 1884 4 StU 739 788, 734 (tiade and Inteicouise) , 
A(t of Maich 30 1803 2 Btal 139, 146 (ti.ide and intcrcouise) 

Civil rlghta Act of Itaich 1, 1876, 18 fl(a| 836 
NatiiiaUxatlon and utirunriiip ket of Juno 39 1806, 84 Stnl 688 
Boakniiitcy Act of July 1, 1808 SO Stat 644, 11 U S C 1, 11, 110 
Statutes of limitation Act of May 31, 1802, 33 felat 284, 36 TJ S C 
347 

Bight to allotment Act of Febinaiy 0, 1001, 81 Btat 760, 26 U S C 
146, Ac! of Decembei 21 1911 37 Stat 46 

"And the Judgment 01 deciee ol any such couit in favoi of any 
claimant to an allotment ot land ahall have the same effect, when 
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OtlH'i stiliilPs (oiitiin pimiMdiis ronfoniiij, imisdulion om'i 
\ 111011'. iiulld'i mioii tpiiitoml (imit' oi c«\iits of Hit UiulPtl 
Stalls HI the liiiiloiics'” 


tcililipil 10 flip SiKiiii lit till lull 
mint hid In i n nllmiiil mil iiiiiinMd In liiii 
shnll uol ipplj 111 nni Inuili, nint oi hi n toll 
Lhi Inti tiMliriil Ciiliis till O n„i N illor 
lilt ol 11)1 I Hills ttitliui 111! Uuapiti IdiIisi 
nut Ihi ilctlit lit ippinl Hull In ulluttid I 


Aim bpp Cliaplii 11 set 2 ( inptii 4 su 12 iii JTv 1 u tn mil lin t 
Sinitft 1H4 TF S 101 (l‘)04l tin hupitini Couil held thil thi Unilid 

Appioiiil of itppnilitiiris mmli lit puiidiinh and tiusteis oi Indian 
niiiinis nl ptiisiiius iml biiuiUns iiiiimt Tiiiiit Ec olution iit Tulj 14, 
itiTO 1(1 Stilt ano 

Wlillbii 'liiiltoiv 1ft 01 lull 1 1SS2 2_> stnt 118 
Jills 10 ISSJ, JJ btfll l')7 

Iiidiin Tuulnit lit ol UtiiUi 1 1880 Silt 78-1 7S1 (extent of 
couits puisiliitKinl Alt III Octiihii 1 ItiOO 2t, Stat bGG bSb , Act ol 
Maith 1, lOOl 26 bl It 8 JO Alt ul Mil til 1 1805 2b btnt 693, 604 
TiilUt Bisiiliilion 111 ainuh J 1803 2h Stat 0T4, Ail iil Ma7 7, 1900, 
HI blit 170 , Alt o( Fibiuait 18, 1001 5I 704, All ot Febiuair 0, 
1801, JO bint 0 All ul Jum 7 1807 ID btttt 62 92 Ait ot Jnne 28 
1808, 10 btlt 40a 4'ib 407, Ait ol July 1 1808 10 btat GQ7 500, 
Vet uf Malib 1 1001 11 btat S61 8«0 Vil ot Maitb 24 1002, 22 bill 
00 All III Tune 20 1002 22 btat GOO DOl , Ait ot Match 7 1904, 21 
btlt 00, All of Vpiil 28 1004 21 bill B7a, Ait ot June 21, 1000, 81 
atut 820 812 Act ol Maith 1 1000 03 fatvt 828 

TtiiUon ol Oklihoma Ail ot Mas 2 IhOO 2b Stat SI 86, Ait of 
Juna 7, 1807 10 Slat 62 70-71 Ail ot Jnne 16 1000 84 btat 267, 277 

Mlihibon Tiiiitoi} Act ol Jamuis 10, lbS2, 3 btai 722 

toounUiiB dispults toniiimiin Inat Indian tiubt Unda Vet ol 
June 9 1802, 27 Stat 769 

Fiohibltlnv ijpctminl soils b> Tot bio Indians In iiitmn lasts Vit 
ot May 21 1922, 48 btat 108 111 

CanceUatiou oi leasts on lands upon Shoshone Indiin HeiieisaMon 
Alt of August 21, 1010 80 Stat 610 


Fill nil nnnit'unis specul slitiiU-s umt.iin jnnsiliotionni pio 
iisioiis, iildliiig lo siitiifii subjects 

To quiel and linillv sattlo tlia titlis to tbi liiids Utiiniid by 01 under 
Ihc BluK Bob Band of hhTOtiip Indlins in Kaiisiis Tmnt Besolution of 
Maiih 1 IS70 20 St it 488 

roiitioiiisies III (nun the Iniit bmitli and Chiiiktuiy Bildge Co and 
till ( hoiktin liibi ot Indians Ail of Maiih 2, 1889, 26 Stat 884 
I’liilti I mil tl mill Ael of Maiib 1, 1801 26 Stat 884 
( uiidomn iHtiii ot I'uiblii Uiiils In Ihp Slate of hew Mexico Ait of 
Mai 10 1026 44 Stat 498 

roiidtmnilioii ul Indim lands in tbf Ciiliilli Uisirvation in the State 
of M aHlimpInii Aft of Tul} 1, 1892 27 Slat 62, 64, and ace Act of 
VpiU 6 1800, 26 Stal 46 

Aiioniiliiibs undi I im tiusl ciiibd umlpi the ail inyoliid, ludlins 
ol the ITisi < isih/id rilbis Alt of Jauuau 27 1021, 17 btat 777, 778 
Cauii Hal lulls of tiust iipaled undoi Hie ait inMilvlnf? Indlius ot 
the I'lic CiMli.n d lubes Ait ol J inuii} 27 1023,47 btnt 777 778-770 
Apppils to disUiil louits lium uppim il bv cuunli louils of tonvPi 
amth Ilf mbiiiud linds bi lull blood Iiidiiius ol the Fni Clylluid 
Tiihis Vilol Tmunry 27 1911 47 Stal 777,770 

Vaititlou ul EKkapou ludiiu luiids Act ul Turn 29 1026 19 Stat 

UwuiiBhip ol Pipf Slone ttisuMtioii Ait ot August 15, 1804, 28 Stat 
286 117-ml8 

biiiliitiimint ul ttilam inaidii in State ot Kansas Ait of ilaiUi 2 
1872 17 St It 022 623 

Bittioiul ol itatiiotlons upon lands of iniinluis ot thi Elastecn Bond 
ot t hetukei Indians ol Noith t irolina not to affeet Juiisdieliona of 
Bnitid Statib coiuts to eutiiialn suit bv IFiutod btatee to piotcct such 
lands Ai t ot Tune 4 1924 42 btat 2Tb 281 

Quiitiiib title ul lands ot ta not 1 Indlaii Ait of Hay 29, 190b 16 btat 
444 44B 

To quilt litli lu lands ot Ihiiblii Inillms of Niw Mi sito undei leitaln 
iiUidiUoDS Vit ol Time 7 1921, 41 Slut 680 027 
X’loiess toi miking United Stutis puli m iiitnin suits Involvinb 
Indians of the livi Clvih/id Tilhea Ait ol Apiil lU, 1026, 44 Stat 
220 240 


SECTION 8. COURT OF CLAIMS 


While the Umtefl States eiiinot be sued without its conaent,’ 
yet It mnj be sued with its consonl in any couit 01 tiibuual which 
CmigiebS shall ciuate 01 design, He toi the putpose, upon buch 
teims Ol couditioub aud 1 eguliitioiis as Oougiesb shall see fit 
to piegciibe, and the luiisdicllon thub c oaten ed must he held 
to be subject to whatevei liuntatloiis ate piesiiibcd in the nit 
Ol robolution oi Congiess couXtiiiug such juiisdiction 
So fill as the C'ouit ot Claims is comeiiied its juiisditUon 
lests upon these geiieial piopositioiis, aud thciefoie the extent of 
that juiisUictiou IS to be measuied by the piovisioiw of the jniiq- 
dictioual act of Congiess by wliiih it is coiifeued lu paitlculai 
instincps wheie luch Jinisdirtiou is imoked" In othei woids, 
the Cimit of CTdims has no gineial lunsdietnm ovei claims 
ngamat the United States, and tan take cogm/auce only of those 
whith by the teims of some act of Ooiigtess aie lommittetT to it ** 
Statutes which extend the juiisdictions of Hit Couit of Claims 
and peimit the Qoveinmeut to be sued aie usually stiictly con- 
btiued, and the giant of juiisdiition theicin contained must be 

“See Stedon 2A(2) supia 

“ 9i 6 Be Ol oot T United £ftiifey, 3 Wall 418 (1806) , Sm pat lo Sateen, 
IS WaU 664 (1871) , Mf'FJntfA T United States, 102 U S 426 (1880) , 
United Statett Oleeson 124 U B 266 (1888) , Johnton V United IftateSj 
160 tr a 64b (1898) , tPImston v United Stales. 282 U S 460 (1914) , 
Baiht/v United Biataa, IDS V S 220 (1806) , Kendall y United Btataij 
107 U B 128 (1882) , Sawv v Uiuled State*. 222 U 0 88 (19U) 

•* Thurston 7 Uaifcd States 282 U 0 I8O 476 (1914) , cillng Johnson 
V United States, 180 U S 618, 648 (1890) Note, howiyer, that nndoi 
28 n 0 C 207 (Judicial Code, sec 161), elthei house ot Congreve may 
left! a pending bill to the Comt of CUumB foi u icpoit on the law and 
the fact* See U/ceA Nation y United States, 74 C da 668 (1082) for 
a diacumlon oi tbe condihona undci whlcb auch lepoit will be mada 


shown cleailj to covei the case and if it does not it will not lie 
applied" 

With lefeienee to claims by ludnuis agnluit the United States 
the rule is not difteiont fiom thiit staled above, since “the moial 
ubhgations of the Gov ciiuucul towai d the Indians, whatevei they 
may be, iie foi Oongiesb alone to lecogui/e, md the couits can 
evcicise only such junwlKtion ovei (he subject as Congiess may 
coufc) upon them”" In Elaiiiuth /tidinni v United Statis” 
the Supieme Couit, in eonstiuing the Art of May 26, 1920,* 
confeiiing juiisdiction upon the Couit of Clainis to adjudicate 
“all rlaunb of whatsoevei n.ituie” of the Klamath Indians 
against the Umted States “which had not theietoloie been de- 
teimuicd by that Oouit," detlaied that Jiuisdictional acts eon- 
teiimg upon an Inthiu tube the pinUege of suing the United 
States in the Couit of Claims aie lo be sUictlj constiued and 
held, aecoidmgly, that the Act of 1920 did not embrace a claim 
which the luduins had settled with the Qoyemraenl liefoie and 
foi which they had given a valid lelease, even though the con- 
sideinhon foi this lelcase was grossly inadequate In this 
connection the Supieme Court bOid 

If tho leleaae stands, no money ui piopeity is due plain- 
tiffs, foi the settlement and lelease wiped out the claim 

« Blaoh/eather v United States, lOO U 8 388 (190S) Of Shdhngee 
V United SUttae, 166 V B 168 (1804) 

" Staatfeather v United Stately 190 U B 808, S78 (1003) , Klamath 
limans V United States, 206 U S 244 (1026) Of Johnson v United 
States. 160 V S 646 (1800) , Ttlltg r United States, 172 U 0 480 
(1809) 

•>28617 B 244 (1086) 

» 41 Btat 628 amended by Act of May 16, 1086, 40 Stat 1276, and 
see United States r Klamath Indians, 804 U S 110 (1988) 
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riML. ifiuswri lov 


11 llu" \|| N ‘-UllKHIll llJ V1\(. lUIl-llHlKill <)1 tin lllim 
then il i»i iiMils 1)1 nnlill Id hiitif iuId lUi (Niml nl Cl nms 
iDi (liKiiiim iliDU (/< JiDiD ill il mils ^^lu tin 1 uIli'-liIoi 
iiDl, 111 II Um ( M 1 li 111 I- mist ihL imiliil Kl ilis, i supiiii^ 
iml\ C I'l >li< iih lliiii iloliiiiiimil It h"i s vMlIioiit •' ia 
nil, IliM iL {’imgii intiiiili'd Hi gi ml so wiiiiiiig mil 
iiiiKim iiiiiMliw.1 it \Mmlil liiM iii,iili 111 11 imiiiosi iinniis 
tlklliH ]il 111! Vs himii HI till 1)1)11111111 111 low, Vi Is 111 
Uiuliil 1(1 w 11\( SI lUiiiii 111 I iiiiiliii Uiiiis iiiiili_ iliin'iiiil 
lioiiitlii iiiiiMsiliiis iiuiti 1 I misiili I itioii (1*11 J"l0-2^^ ) 
Till ]iiiisclii dull III fill liiiiil 111 Cl mils niiilii llic soi'i.'l 
111 ul (.'11111,11. ss I mu uniiii, 1 1 mils l)\ Iiidt in liibi s oi mimliiis 
Ihiiiol miiii I ilii niiiliil Stills \ dll' ciiiisiili I ibly IS to 
liiiiiiiilii liiliis 111 siiiiii I IMS dll' jiiiisiUi liim Is iimltiiiil as 
ID ‘Hu 1 1 mils 1)1’ “,)i ‘ III 1 1 inns’ ‘"in‘ ill r 1 iiius ol wli ilsiii>\pi 
iiidiii ’'ill illlit,i1 uni iiiiiit.iliU il mils” *" in " ill li? il and 
iiiniiilili 1 1 inns III wliilsiuMi niluic’^''i)i“illiintsliOMsi)ldil 


' \il 111 liliiiiin J~t ISSO, 21 silt 1)04 (WLstLiu ClmokiL 1, Vit 
nl riiiiiiiu js lsi)j, 27 Slut 12() (Nl-w Yolk Iiiilims) , Va of Much }, 
I'ltO 10 SI if T *I(i (Oliciokei ^’lllOu) , Act lit Aiirll 28 J*)20 11 btat 
IS" (Iiimi tiihi 1 miu Udell bv Vit oC J niimc 11 1020 15 S>til 1072 
\i( 1)1 lilimin (■ T'Jl n Wn 10*17 ldsii,i Nitiiinl Vd of Miub 
J lOol 40 Still 1487 (ruianci laiiids of Cliipiiiivas) 

*»Ai:l of Minh 1, 1007 j4 Slit 1015 (bic mil Ion) , Vet of Inlj 2 
I'UQ 11 blnl >07 (OiDW lillie), uiiiciidid bv roint Risotation of Vugii I 
I'l lU-’G 40 Slat OIS, Aot of Muiib 2 l'U7 41 Sfcit 1208 (A<isiniliollic 
IniliunO anii'iiiliil bj Tuint Hi solution ot June 0 1010, 10 btat 611. 
Ml III Tune 2S, IUS8 52 bul 1212 (TtiilLiki lUiiil ol Oluppphas) 

XI VitotJiim 22 lOJO .0 btat OSO (Oui ihn tubi ) wi Uiiitid &lat<s 
\ OmiihuTiihi ntlliiUant 212 71 S 270 (1020), Vit of Vpiil 11, 1016, 

10 Slit 47 (bissiton mil W iliyoton bliiiiv) ti «ioiui /Hdiajw v Untied 
Mo/i IS I Us 102 (1021), cert din 27177 S 128 (10271 and 
bioiij /iii/iinis \ Iniitilhlati 277 7J H 124 (102S) , Vet ot lobinuj 

11 1020, 41 btu1 401 (Foit I ei Ibold Indians) Ait of 11 ly 26 1020 11 
hi It 02) (ICIunitli etc) imindoit by Ait o1 Mu 11, 1010, 40 btat 
1270 SCI hlamath Jniliun'> \ United l,latc\ 20o D 0 214 (1011) and 
Uiiilid btrttis i hliimatli Jndiims ’01 77 S 110 (lOiS) Vcl iif June 
' 10 ‘0 41 81 it 7 IS (binn\) aim nrted In Vitot Tunc 24 1020 11 but 
704 All ollMiiiiiij 7 1021, 11 btH 812 (nilaiv lie IniU-m-i) , Vet of 
Mai J8 1028 n Slit (i02 (luiluus of Calitiiinu), Vil of Vu^iist 20, 
lO'l 40 btat 1010 (Cbippiau) 

*> Vet ot FibiiUU} 11, 1020, 41 Stit 404 (Foit BeithoW Indiani) . 
AH ol If mil 1 102* 42 Slat 21 (Iiidi inn in Montana, IdiUo and 

TVasliinetiin) nncniltil bj Aef of libiuiiv 2 1011 c 101, 4i> St it 
10()0 Alt of MiieU 10, 1024 la Slat 27 (Chtiokce), nneiided by 
lolut Biioliition ol May 10 1020, 41 Stil 10S, Tomt Hefcolnlion ot 
Febiuui 10, 1020 11 btat 1220 Act of Tunc 10 7U14 48 Stnt 072, 
and Vcl of Vngust 10 10 17, 10 SUt 010 Act ol Itny 20, 1024 41 
btat 118 (fU Biiiiole) , ‘unendPil bi Toint Hesoliitlon ol Miy 19 1926, 

44 Slat 108 7oIiit Biaolution iif bebmirv 10, 1020, 45 Mat 1220 

and Act of Vugnrt 10, 1087, 10 bt it 050 , Vet of May 24 1024, c 181, 
4’ Slit 180 (Cfeck), imonilcd In Toint Resoluliou ot Miy 19, 1926, 
44 Sint 688, riiinl IlflsolntiDU of FebiuatJ 10, 1029, 16 btat 1220 and 
act ol Va„nht 10, 10 17. 60 btit 610 see United ktatf, y Cfool Nation, 
205 (1 b 101 (1085) , Act of June 7, 1024. 42 Btat 817 (CSioctaw and 
(hitkisiiwi, imended by Joint Ei>anlutlon of Miy 10, 1*126, 44 Stnt 
lOS Joint EDBolntion of Pebinnry 19, 1020, 46 Stnt 1220, and Act of 
August lb 1017, 60 bint 050, Atl of June 7. 1024 43 Stxt 644 
(btneklnidae) , Act Of Maicb 8 1026, 18 Slat 1128 (Kansas 01 Kate), 
uncuded by Act of lebiumy 2o, 1020, 41 Stat 1218 Act of May 14 
1020, 44 Slat 555 (fllilppi nn), oinendid bs Act of VpiU 11, 1928, 
46 St it 428, Act of May 18, 1928, 45 btat 601, Act of June 18, 1034, 

4b Stnt 970, Act of May 11, 1080, 40 Stat 1272, <1116 Toint Boaolntion 

of June 22, 104b, 40 btat 1826, Act ol July 2, 1026, 44 Stat 801 
(1‘ollanalouiio) , Act of Mnicli 2, 1027, 44 Btat 1240 (SlioBhone of 
Wind lUiir Biscivition) , Act of Doccnibei 17, 1028, 46 Btat 1027 
CWuincbaco tube) , Act of Fcbiiiaiy 2o, 1020, 45 Stat 1218 (Indiana 
of Oiegon) amended by Aef of June 11, 1082, 47 Stat 207, Act of 
Apra 25, 1032, 47 Stat 187 (QaBtein (ilioiokce and Wertern 01 Old 
Bottler Cnioiokcp), imcndod by Act of June 16, lOSt, 48 Stat 972, 
Alt ol August 26, 1025, 40 Stat 801 (Indlina of Oiegon) 

“a Act of T-iniiaii 0, 1025, 42 bint 720 (Ponca tiibo) , Act ol Fobrnaiy 
12, 1023, 48 Stat 886 (Induna in State of Woehlnglan) , Act of EVibm 
aiy 20 1029, 46 Stnt 1210 (Ne/ Feicc) , Act of Decemhet 22, 1080, 
46 Stat 1088 (Oiogon 01 Walin Spilngb tribe) , Ait of June 10, 1926, 
40 Stat 888 (Thnsit and Ilaida Indiana) , Act of Septenbei 8, 1980, 
40 Stnt 1085 (Menominee), ajuended by Vet of AprU S, 1938, 62 Stal 
208, Act ol June 28, 1088, 62 Btat, 1209 (Ute) 


liiiiiti iiisiiig Dill 111 111 il\ s|i[iul iliDii.'"” Ul “iluuis to some 
uUil lull' mil nili'i I III Id limls iidi'il In liiili”"”oi “lusi 
iiUit- 111 1 iw 01 Ml i‘iiml\ ‘"ill Is inslii' md oaiutl ‘^liill le- 
iiuiii”" 111 iiiicliini iiisim iiiiilei 111 ill liiml itiiius Ol olliei- 
ttisi”*''' 111 "ill iliiiiu leiDuliiif, (0 piiiii Hilts ol justice md 
I (jnili md IS u|iiiii I lull mil Ina iiliiti.ition*"' 

In SDiui insniKi'., Uie rouil is iKu In (onsidei any light of 
ft nil Ol iDiiiilfi cl iim 1)1 till* TJnitcil SI itos 'll aglilnat the 
liihi,”' souietimis to cvliidu gi.ituitii s,”* .md sometimes to 
lufludo gi ituitip'- '** 

In some oi thesi f isis llu iniisilu lion is limited to cl mils 
aiisiiig tincltt the piovisioiis ol tieilics 01 ids of Congiess, or 
))i)lli’“ In some othin cises the juiisauliou is limited to a 


*■* Vet ot Mmli I 1881, 21 btat 104 (Cbm law Nation) beo 
Choi law Notion \ Unttid Btiiti 110 U S 1 (1880) , Ait of Maitli 16 
is<)0 20 btat 24 (I’ottiw ituuiie) 

" Vet lit Tuiic 6, 1000 11 Slut (i72 (koit II ill Iiitbin ItisPii lUon) 
'I" Act of Oetoliii 1 1800 2b blit b’b (Sbiniiei Dtliuno and 
lici Ilmen ul Chomket Nition) iimrudiil bl Vi( ul Inly b IS92, 27 
Slat Sb miUliafha \ Uiiiti it blaii y. I'lO 71 b 308 (1908) 

" Aft olMuth 1, 1*107, 1! Slit 1033 (Sii ind Fos.) 

<« Vet of Tunc 25 1010, 20 btlt b29 (Cliippewi) 

•‘”Att ol Apiil 28 1*120, ti Slat 1b1 (Xowi Inbi ), amended by Joint 

ruBoliilion of Jiimiii 11, 192') 46 btlt 107’, Act ot bebiuaiy 6, 
1*121 41 Stat 1097 (O ace Nitioa) Vet ol Much 8, 1081, 46 Stat 

14S7 (Pillncfi Binds ot CIilppeM i) , Vet of fiino 28, 1038, 52 Slat 

1212 (Bull I iko Band ot Obippewa) 

“'Act of Febiiinij 21 ISS*), 21 btit 094 (Old Vtlleis 01 Wisiiiii 
Cbeiokeis) Ai t ot Tune 22, 1910, lb Stil 1SD (Oiii ilia tube), Boe United 
Miitia 1 Omaha Tiibi of Induin'! 213 U S 271 (1920) , Act ot Apiil 
11 1910 39 SI il *7 (Sisseton lud W ibpi ton Siuuv) bie 810111, Inihaua 
\ hniUil t-tateo is ( CIs 2U2 (l'»2 ) celt dm 273 U S 628, and 
Biout Indiana y United Stntu 277 U S 424 (1928) , Act ot I'lbiimiy 
11, 1920 41 Slat 404 (Pint Beitbolrt Iniliiius) , Act of ApiU 28, 1020 
41 btat Ihj (loan Irilie) nmmilid bv AH ot Januaiy 11, 1020, 41 
Stat lOil, Art ot Much 1> 1021 41 Still 21 (ludiine in Montana 
Idaho md 1Va"-biii,loii), aminiled bi VH of Pibiuuj 3, 1031, c 101, 

lb btlt 1000 

Vet of Vpiil 11 1916 >9 Sill 47 (Sles' liin and Wahpetnn Bloua) 
bee Biout Indiani \ OHitiil b/ii/ti, 5s C’ CIs 102 (1023) ceil den 275 
D 8 128 and Siuuji Jndnint 1 United Btotei 277 U 6 421 (1028) 

11- Act ol Pibiuaiy 11 1920, 41 btat 404 (Port Berthnld Tndiana) 

Vit of Mu 2t>, 1920 41 Slut b2 . (Klamath tU ) aminded by Act of 

May 11 194b 49 Stit 1271) hie i.ti‘inalh Iniliana y United Btaten, 
206 71 S 241 (1931) and Unitid Btatu i Klamath IndiOno, 804 U B 110 
(1018) , Vet III IiiiiP 1 1020 41 btlt 7 >8 (biout), amended by Act of 
Turn 24 192b 44 Btlt To 4 Vet of I'ebruaiy (>, 1021 41 Slat 1097 
(OBIRO Nihon) Act ot Mixeb 13 l')24 4* btat 21 (Indiana in Mon- 
Ixni tdilio ind Waslilnfiton) iimniUd liy Vtl of Febiiuuy 8, 1911, 
i 101, 46 Rl It lObO, Act ot PibiUiiy 12 1921 43 Stat 886 (Indiana in 
Stale ot Wisbinglon) , Act of Maieh 8 1921 41 Stat 1181 (Kansas 01 

Km tube), luicuded by Ael ol Febimui 21 1020, 46 Btit 1268, Act 

of 6Iny 14 1026, 44 btat 115 (Llupiieii i) imended by Ael of ApiU 11, 
1928 11 Stnt 421, Act ol May 18 1928 41 Htit 801 Art ot June 18, 
108*, 4S btat 970, Act of May 11, 1916, 40 btat 1272, and Joint Ei so- 
lution ol June 22, 1038 49 Stat lS2b, AH of July 2 1920, 44 Stat 801 
(Fottaoi itoiiile) , Act of Vuguet 12, injl, 49 Btat 171, 606 
"’Act of Pebiuaiy 21, IbSO 21 Btat b94 (Old SettleiB oi Weatwn 
(Jbciokee Indiana) , Act ot Oetohei 1 1890 2b btat 638 (Shannee 
Dolawaio Indiana and fieeibiien ot Cheiokie Nation), amended hy 
Act of Tull b 1602 27 Btlt 86 Act of VpiU 21, 1004 38 Stat 189, 208 
See Btachfoathoi v Vuitid Btaten, 19o 71 S 308 (1901) , Aot of Joau- 
aiy 28, 1893, 27 Bl it 426 (New loik IndiauB) , Act of Moich 8, 1919, 
40 St It 1810 (Cheiokee), AH ot Apiil 28 1020 41 Slat 685 (Iowa 
tuba) amended by Toint Resolution of Taniiaiy 11, 1020, 45 Stat 1073 , 
Vet of Much 11, 1924, 48 Btat 21 (Indi.ina In Montina, Idaho, and 
Waatainaton) amouded by Ac* ol Pebuiaiy 3, 1031, c 101, 40 Stat lOOO, 
Act of Maich 10 1024, 41 Silt 27 (Cbciokie), amended by Joint 
Reonlullon of May 19, 1020, 44 SUt 668, Joint He&olution of Pebinary 
10, 1020, 43 but 1220, Vet of June 10 1084, 48 Btat 072, and Act 
of Augukt 18 1037, 50 Btat 650 , Act of May 20, 1024, 48 Stat 188 
(Seminole Indiina), amended by Joint BeBolniiau of May 10, 1020, 44 
btat 108 , Joint Eeaolutlon of Pcbiuaiy 19, 1029 46 Slat 1220, and 
Vet of Vngnal 1(1, 1037, 10 Stnt 050 , Vet of May 24, 1821, 48 Stat 139 
(Cieek), amended by Joint BiBOluhon of May 19, 1026, 44 Btat 668, 
Toint Resolutioa of Pebiuaiy 19, 1020, 46 Stat 1220, and Act of Auenat 
16 , 1837, SO SUt 660 See Untied Btatea v Cteeh Nation, 286 IT S 
108 (1886) , Act of June 7, 1924, 48 Stat 637 (Choetaw and CUokaaaw), 
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(l( lumii) illou <)l IJio .nuoiDil ol (lni> oi claimi'd lo be dm ] 

Ibi Imlitiis tumi 11i( TTiimd Hl.itt nml(*i iirt tii'iU oi I.iw ol 

In mi)M jijsl Jij<cs ibp jiiii >ilii lion is aiiilciicd lo hi ii di 
1« inline, <md iLiidei inilbmcnt,™ oi “lo luni And detcimine and 
Id iimli i fin il 3urtuniriil” oi to in ii,i\nmue, ind idjudicite, 
nifl icudei jmHnient,” oi “lo hi u, ndjudicate, and icudei 


ani(U(I(i] b\ Jniiif B> soKitiiin ol Alti 10 14 bill SbS Tumi 

lutiou u£ I'lliuuis 10 1010 10 Mil 111') md Vcl ul Viunsl l(i 1017 
50 St It blO L 111 TuiiL 7 1014 43 Ont (>lt (Mini I I)UiI,.i I Ait ol 
Jchiuiiii 11 10.-. n stit ‘^st, (Judiin, Ul bl iti of Wisluu^lon) Vet 
ul MlKh 1 ion II Mat lldi (Ivin^i'i ni Kiwi uiiLudia In Vit ot 
liVliiuiiv 1-. I'Jl'J 43 Slat ms Alt ol Mu 11 lOlG tl btit 55'. 
(C’luiuiirt'J iiiioiiiliil bt Vi I 111 Vpiil It lOlS 11 Sill lid ViL iit 
\In IV lOJo 41 St It oni Vit 01 Turn IS 10’4 IS Sill 070 Vcl of 
Mu n, lO’l. 40 silt 1171, Iiid lo nt luaiimtiiin oi Tnne 11 10*6 
4') Mtit ISlt) Vil III lull 1 I'll!) 11 bill SOI (Polliin itniuii I , Ai t 
ot Tull 1 i')ll) 41 bill S1I7 (Clow Uibi 1 ummliain Tiimt Itesilution 
01 vueust 13 10.1 40 bill bic All ot Mutli 1 1017 ItStit IK.l 
(Asvmiboiui) uiioiidul bi Toint lli's.iiliil inn of Tniii' 0 1010 16 Slit 
3 j 1 Itl ul Miiili 4 1017 44 Slat 1140 (Sliovhont tiihi of Wind 
Unci Kiuiii Unm) bn bftii.fioni I’lilio t 1 nited tilnia, 20*) U b 
47li (tOiT), \fl Cit Dll I iiiSu 17 lOli n StU 1017 (Wmncbdfco) , Vet 
of FiliiuviY 10, 1010 41 Slat 1 107 tSbusUmii.) Ail of Until i 1081, 10 
Stut 11S7 (I'lUi PI Bind ol Cbippivi u Vit of Vpiil 13 1042, 47 Slit 
I-*? (EisHin CbciiiliH ina WisUin Clwiolii ni Old bitlUi), nminapd 
by Act ot Jiiiio 16 1011 4 S Sill 071 Vi I iif VufcUsL lo 1011 40 &tit 
SOI (Inauint, in Oio,,0]0 

>“Aet of Apul 11, 1010, 39 Stil 17 (SlMstton and Wiliptlon Sioux) 
boe Sioiu /Hd'oni 7 L’niloil Stati'. 69 C CH 801 (lOH) uit dm 270 

0 B 113 and binii* Indian v Vtutul UtaHs 177 U S 414 (1018), 
Vtfl of Uiiol 4 1017, 10 Stat 1101 (Vfi dan jkiiiton jiid WahpakooLi 
oiunx) , All Ilf FibiURiy 11, lOK) 11 Slut 104 (1ml BcUholil Indiana) , 
All III Mar 10i 1010 11 Blit (ill (SlintiUi, <tc) amended bp Act of 
Uiy n 1036 10 Slat 1-78 Eicp Klomalh Iniliam v UiilUd (tlales 
10b U S 141 |10 13) iiid Viiited fttnto, a h.lamath Inthnnt 304 tJ S 
110 (10 J8) , Att ot June 3 tOlO, 41 blit 7J8 (bioux), imtuilcd by Act 
of lime 11, 1010, 11 bill 7bl, Vet ol Fcbiunij 6 1911 41 blat 1007 
(Osage Nation) , Ad nl Uaich S, 1031 46 blat 1487 (Pdlaser Band of 
CInppen 0 , Act of June 10 10 'B, 19 Stat )SS (Tluigit and Ualda In 
duns) , Act of An„nfct dO, 1036 40 Stat 1040 (Chippewa) , Act of Juno 
28 1088, 62 Stat 1112 (Red Lake Bond of Cbippewo) 

“ Act of Much 2, IbOl 18 Stat 876 808 (Cliottw and Chickasiiw) 
Bee Vnltei Biatcb 7 Choilaip yaiton and (JhiCkasau) Sattou, 170 U B 
404 (1000), Vit of Tune 6 1900 dl Btat 672, 680 (Choctaw and 
Cluck IS aw), Ait ol Much 8 1003 12 Stat 082, 1010 1011 See 
ff/ii(([I Af«/f7 7 ChaoKie Nation 203 V 8 101 (I'lOO) Vd of Tuna 
22 1910, 38 SI It 390 (Omaha tube) bco Unitad States 7 Omalia Ti ibe 
of Indian-, 208 IT b 171 (1020) , Act of VpiU 11, 1010 80 Stat 47 
(Sisbeton and Wabppton Sioux) See Sioat Indians 7 Cfnitrd Stotea, 
08 C ria 802 (lOld) fCil den 170 U b 028, and Biotlm Indians v 
United States 177 U S 424 (1028) , Act of Apul 28, 1020, 41 Btat 086 
(lowi tnbo), amended by Ael uf Jaiiuaiy 11, 1929, 40 Stat 1073, Act 

01 May 26 1920 4] Blat 013 (KlaniitU ete ), amended by Act ol May 
16, 1936, 49 Stat, 1276 bee Klamath Indians V United Btatrs, 290 
U 8 244 (lOSO), and United States 7 Klamath Indians, 304 U B 
119 (1839) , Act of June 3, lOlO, 41 Stat 788 (Sioux) amended by Act 
of June 24 1926, 44 Stat TO 4, Act ot Fibruaiy 0, 1921, 41 Blit 1097 
(Oiigo Nation), Act ot Filuuaij 7, 1023, 43 Slat 812 (Delawau Tn- 
dianc) , Act of Uaieli 3, 1081, 46 Stat 1487 (PiUagci Banda of Chip- 
pewa) , Alt of June 10 1930, 49 Btat 888 (Tlingit and Halda Indians) 

“■ tol of Alaieh 4 1917, 89 Stat 1196 (Mi daw ikanton and Wahpa- 
koola Biouz) , Act of Tannary 9, 1925, 43 Stat 710 (Fonta tribe) , Vet 
of Febrnaiy 12 1915, 48 Btat 898 (Indiuna in State of ‘Wishington) , 
Act of Uaj IS, l91b 40 Btat 602 (Indiana of Califflinut) , Aot of June 
18, 1938, 62 Btat 1209 (Ute) , Act of Tune 28, 1988, 02 Btat 1212 (Bed 
Lake Band of Chippewa) 

"lAel of March 10, 1024, 48 Stat 27 (Clieiokeo), amended by Joint 
Heaolution of May 10, 1028, 44 Stal 608, Joint Basolution of Bebiuaiy 
10, 1929, 45 Stat 1226, Act ot June 16, 1034, 48 Stat 072, and Act 
of Aujguat 10, 1037, 60 Stat 060, Act of May 20, 1024, 48 Stat IBS 
(bemlnole), amended by Joint Beiolutlon of Uay 19, 1026, 44 Blat 
608, Toint Heaolution ot Blabruaiy 10, 1920, 46 Slat 1220. and Act of 
August 16, 1037, 60 btat OBO , Act of May 24, 1024, c I8l, 43 Btat 
180 (Creek), amended by Joint Keaolutlon of May 19. 1020, 44 Stat 609. 
Joint Hoqolntlon ot February 19, 1020, 46 Slat 1220, and Act of Auguat 
Id, 1037, 50 Btat 660 see Umted States r C/rnb Nation, 296 U 8 108 
(1086) , Act of June 7, 1624, 48 Stat 687 (Choctaw and Cbickaaaw), 
amended by Joint BoaolnUon of bfay 10, 1020, 44 Btat 068, Joint Boo 


luiTeiiiiul ’ 1)1 "lo hell, (Intel mine, aJindieatG, nuil lendei final 

liuliinuul””" 01 ‘to ooiisidn and dctciimne” oi “to heai, ex- 
•iiuiiie, .uliurticile, and iwidei fliiil judfemeiit” ' ‘ oi “to cousidei 
and adiudieate”^ oi “to beii and detoimine” oi "to tiy and 
detei inino” ’ * oi ‘to liy and icndci judgment" ^ " oi “to detei 
mine md lopoit tiom fmdinijs oi Intt lepoited betoie” oi “to 
IHoicnd niioii hndiiigs of 1 ict alieadv nude”*-’ oi “to hoai anti 
ontci u)) juilbniont" ’ ‘ oi “to he ii aud lepoil a finding of fact” “ 
ol “to Ill'll, considci, and dGlcimme” oi “to heai, aseeitaln, 
wtl 161)01 1 ” to Coneiess’" 

In many ol (he cases, tin conit is to tike juiisdiction “not- 
wilhbtaudiiii> (lie lapse of time oi alalutcs of limitations” “* and 


Intiim of Fibiiwiy 10 1020 46 8t iL 1229, imd Vet of August 10 1037, 
10 but 010 Act 01 June 7 1924 48 bill fa44 (btftckbrldge) , Act of 
Muili 3 1926 J3 Slat 1183 (Kinsia oi Kxw) annnded by Act of 
FibiiiiM 23 1929 45 Slat 1218, Lonfuiiijit lii solution No 21 of June 
5 1924 4. blit 1012 (Cboclnw inO Uiiikiiiiv) , Act of May 14 1926, 
14 hilt in (I'liippcn I) imciidid bj Act of Vpijl 11 1028 46 Slat 
423 Act of May 18 1928 41 Snl (lOl, Act of Tune 18 1034 48 Blat 
079 Vcl 111 Miy 16 10.0 40 St it 1272 and Tiuiit Bosohitjon of Tune 22 
1080 49 blit 1820, Act ot Miiph 2, 1927, 14 btit 1208 (Aesmibomc), 
inicuaidby Toint It. solutiuu ul Tunc 9 1‘)I0 lb btat 111, Act uf Mirch 
3, 1927, 14 btHt 1 >49 (StaushuDc iiilK. of Wind Rivei Rehcnation) 
bco Sho hone Tube v UniUi States 200 U 9 47b (1937) , Act ol Dp 
ccmbPi 17, 1928 46 Stat 1027 (Wumtbign tube) Act ot April 26, 
10 '2, 47 Bl It 1 )7 (Histcin Cbi i okee unfl V\ i ctain or Old battlci CUei o 
kee), luicndtil by Act of June 10 1914 48 Slat ‘)72 , Act i)l Vugust 
30 1933, 40 blit 10 tO (Chippcwi) 

«*Actot Tuly 3 1021. 44 8|nt 807 (blow), amended by Toint Beso 
Inlion of Vufcust 15 1033, 39 btit 055 Aot ol Fibiuniy 28, 1920 45 
bi It 1407 (Shobhonc) 

“•Act ol Much 1 1907 34 81 it 1015 (Sic and Pox) , Act ot Fibiu 
liy 20, 1020 iC btat 1249 (Ni/ PciPC) 

1»AC| of Maicb 3, 1OU0 35 btat 781, 790 (Tito) , Act ol Mai til 13, 
1924 48 Stat 21 (Indiins in Monluna Idiilio, and 11 aihuigton) umended 
by Alt uf Fcbiuaiy 3 1911 c ml 4b Htal lObO 
»-'Act 01 helauaiy 23 1921), 45 Mat 1266 (Indmus of Btato of 
Oiegon) imendcd by Vet of June 11 10 12, 47 btat 307 , Act of Docembet 
23 1930 4b Stat 1019 (Middle Oiegon oi Waim Spilnga Tube}, Act 
of August 2b liISO, it) btat gUl (IxtdianB in Oiegon) , Act of Septamber 
8, 1936, 49 Slit 1086 (Mciiomliipe) Ammacd by Act of Apul 8. 1938, 
62 btat 208 

1-1 All of Tune 25, 1910, 30 btat S20 (CMppowi) 

“Act ol Oclobei 1 1800 20 Pint r>3b (Bhinnee, Doln-waio and 
licedmtn ol Chiiokce Nation), oineniled by Act ot July b 1802 27 Blat 
30 txc Bhuhfeathn 1 Uilitfil Btatrs, 100 D b 308 (1903), Act ol 
Maich 3, 1801, 8b btit 880, 1021 (I'attawatoime) 
i.iAct ot Pibuiaiy 26 13M) 26 Slit 091 (Old Bettlpis or WPstcan 
Cberokee) , Act of June b, lOOO, 31 btat 072 (Foil Hall Inibuui 
Resell ation) 

Actof Maiib 3 1881, 21 blat 50 1 ((hoptaw NaUon) See Ohoctam 
Notion 1 hnttci States, 110 U B 1 (1880) , Act ot Maich 10, 1800, 
26 Stal 24 (Fottawiitonup) 

•“Act ol Tanuaiy 0, 1921, 43 Btat 730 (lankton Bioaix) 
i-iAct Of Janaaiy 23, X8Bo, 27 Btat 426 (New Toik Indians) 

Vet of Jaunaiy 2a, 1803, 27 btat 420 (New loik: Indiaus) 

“•Act of Apia 4, 1910, 8b Btat 269, 284 (Sioux) 
iw Allot Maich 8, 1010, 40 Btat 1316 (Chmokoi Nitlon) 

M'Act oi Much 3, 1901, 31 Stit 1068, 1078 

“-Act of Mdich 3, 1891 20 Stut 980, 1021 (Pottawatomie) , Act of 
Tune 22, 1910 aO btat 680 (Omaha) , Act of Fchruiiy 11, 1920, 41 
Bial 404 (Fort Bcitbold Induins) , Act ot May 26, 1020, 41 Btat 023 
(Blamath etc), amenacd by Act of Mat 15, IDSfa 40 Stat 1278 See 
Klamath JnOiant y Vmted State*, 206 U B 244 (1986) and Uiuted 
States 7 Klnmaxh Iwitans, 304 t B 118 (1838) , Act of June 3, 1920, 
41 Btat 789 (Binnz) amended by Act of Tune 24 1026, 44 Stnt 7b4 , 
Act of lebinaiy 6, 1021, 41 Btat 1007 (Obige Nation) , Act ot March 
18, 1924 4S Btit 21 (Indiana m Montana Idaho, and Waabuigton), 
nmondafl by Act of Fabrniry 3, 1031, 40 Btal 101)0 . Act of May 20 
1924, 4) Btat IBS (Bcn]iniile), tunondPd by Joint Beaointlon of May 10, 
1026, 44 Stat see. Joint Besouition of Febiuaiy 10 1020, 46 Stat 1228, 
and Act of Anguat 16. 1937. 60 Stat 660 , Act of May 24, 1024, 43 Stal 
180 (Cieek), amended by Joint Resolution of May lO, 1026, 44 Slat 668, 
Joint Riaolabon of Febinaiy 10. 1029, 4B Stat 1220, and Act of Auguvt 
16, 1087, 50 Stet 660 S»e UniUi States y OiesK Nation, 295 U B 
108 (1986) , Act of June T, 1024, 48 Stat 687 (Cboctaw and CtUckaaaw), 
amended hr Joint Beaolution of Hay 10, 1020, 44 Stat 668, Toint Beeo 
luUoB of Pelimty 19, 1029, 46 Stat 1228 and Act of Auguat 10, 1037, 
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111 luii'.t, tin iiuhl 1'- 1,1 mini III liolh linin'. In iiipfnl to tlit 
''iiin Lino ( milt 


0(1 St It (m(i 1.1 of linn - I'Ut I . snt (ill fs(iiiM)im„i ) 1(1 III 

liiliiiiiim 7 I'lj' 4> Milt SIJ (llilUMu Inillinsj, Ail of rUiiiiini li 
l‘U" 4> St It SSli lliiiliins in SI iti iif Winhinfitmi) , Vet iit Miiih t 
I'U'i 1 silt 111. (kill mm Kittl iim mli il l>\ Vitnl liliinm J. 
I'lJO n Stii IJ'iS \(t Ilf Mill 14 1'U(J 11 Sill 'r."i K'IiiPPovn il 

niiuiiilfdln V.t ol -Vinil 11 I'ljs n sim 4J3 Vtl m Min is 
r. stilt 1.01 VK 111 Him IS I'm 411 si it 'iTo Vitoi Mu n, 19 m> 
40 Sliil I_'7J itiil Tiiinl 1,1 ..oliitiiiji iil IlliK IHb !•) SHt 1S26, 

Ut ol Jiili J I'lJli 14 SI 11 sill iPiill IB iliimiil Vet ol Tulj 4 lOil. 
44 St It HOT Kiiinl inn iiili il In Iniiil Ri siiliiluni of Viu,iist IS I'lSB 
40 St It Wi Vcl 111 SI lull 2 I'UT 44 Stil 1201 ( VssiiiiIiiiiiil) 
niiiuidia 111 11111111,1 i.liiliiiii of Tiiin 'i vmi H. Stil "ill Vit i.t Mmli 

I'lJ- 11 Sill iM'l I Shiisliioio I'liln 111 Wind Hi ir Ki -.i 1 \ itliin 1 S<i 
MiolfioM. 'Inlir \ I'liihil ('(ii/r'i J'lO H S 4T(i (1017) , AU ot Inlniinj 
Jll lOJi) 4i Silt 1J40 (\./ l‘inil, V.t of toliiuiiv .*S lOAl IS 
Sill 14IIT (Sliu'hi.ili ) Vil III IKumiti.i J. ]<MI) 4(i slut lOlt (MlcldU 
Onsoiiiii \S Him Sin urns I Vi I nl VPiiljS 10 J 17 SI it 117 IC'liuokic) 
Him mini Ll Vi I of Timi Hi 10.4 IS Sf it 07-! 

I I Vil 111 Sliiuh ’ 1SR1 21 Still SU4 (( lioLtilw) Son CtiitLlau 
\utiuii i I mini Multi IJO 1 s 1 (ISSI.i V<l «l .Miiili 10 Isoo 
21. stnt 24 (I’oltiiYiluiiiI. I All ol (iLtoinr 1 tsoo 20 Mit 6.0 
(ShimiieL Dclivnin iml 'lu.ilmi 11 nl r liniil,i i Nllniii) iiiiunliil In \U 
ol Tall 6 1S'12 27 fsl It S(, hii Btiii Jfiiifftii l IjititiilhUlU VHt n S 
.I.S iTIUli VitofMiiili . ISOl 21. stil OSO 1021 (I.illiB iliiiiiii) 
VitofMilLli2 1(03 28 bmt STi. <(<10 II luiutiiw indllmkiMUl Sii 
rmtlfd BItUii \ rlia,tuu < 111 , 1 ChuUnuu Jtiifwii 170 F S 404 (10001 
Art of Juui 0 10(10 41 .Slit 672 (.SO (8i.it Hill Iniliiiii l,es( u llloii) 
Vit nl Stnili 1 100. 2 SI 11 i|S2 1010 1011 Sn T’liiltil htaUi \ 

(hiivUe AiitiOH 202 U S tOl (lilOl.l , Act ot Muth 1 1007 M Stttt 
loss ibnr niid loM, Vil ot niiiuiii 13 low ts btnt 610 tue 
UiiitfiJ Malts \ UlUt Int f'/liji(i, ini 22'» Li S 40S (1011), Vit ol 
Tuiio 22 I'llO .(iStil 'SO (Onniii liilii) stt I itiltil sttilii \ «/««//« 1 
7ii6f tif Inthtini 23. II S 27S 110211) Vit of Tuin 2S 1010 46 Stnt 
820 (OUIppmal Vit ot Vpul 11 1016 ,0 St It 47 (Si S<liiil llld SV ihpi 
ton kliinx) Sic Sioun Intliiiiii l hiiilttl Stnfii SS (' (Is 102 (102’1 
leit dm 273 IT S S2S nud Moor Iiiilitius \ liitilttl Malts 277 D 6 
421 (102HI Vit of Mnicli 1010 40 Htat 1116 (Cliuokii Nntion) , 
Act of Fibinui It 1‘I20 H Sinl 104 (Foit BiilhoUl Indiuiis) 4ct 
of Vprll 28 1 020 41 Stnt 3S0 llmtn tilln ) nimndid b\ Vitol TiiiiimiJ 
11 1020 41 Slit 1070 Alt ol Mu 26 1020 41 Sliit (*24 (KUiunth 
itol, niiiPiirtid bi Act ol Mu IS I'HI. 40 Slit 1276 Rta KUtmolh 
IniUtiHs s Uiiittil Hiatts 20(1 F S 244 (lOISi iind Fiiifid StaUs V 
ilauialh liithtmi 004 U 8 110 (10 ,8) Vit of Juiti 8, 1020 41 Stal 
7tS (Sloiiv) nnit’niHd hi Vcl of Tutu St 1<126 44 Stnt 764 Ai( of 
Fitiunrj 6 1021 41 Stnt 1007 (O'lAf Nntionl , Virf of Mtiuli 10 1024 
44 btat 2T (thiiokio) nmiidiil in Toint Riuointiou of Mni 10 ii)2(i 

44 htat 560 Toint Hcsolution of Filaanil 10 1020 43 Mit 122<), Vcl 
of IniiP 16 1011 4S Stlt ‘172 llld Vet ol Audiist 16 111.7 30 Sill 
030 Act ot Jim 20 1024 4) Slut HI (lilimmott) imeudrd bt Joint 
BPMilutlon of Mnj ll» 1026 44 Slit •.68 Toint tti'olutiou of FVbumij 
10 l‘)20 43 Stat 1220 nml Alt of Auffust 16 10,7 SO btat OSO, Vet 
of M.u 21 1‘I21 4 t Stlt 140 Kiwk) pmi mli d III Toint Ri”Miliitlon ol 
Mm 10 1026 44 Stlt C6H Toint Hi'viluUoii ol lubiuaij 10 1020 43 
Slit 1220 and Vet of August 16 1017 30 «tnt 6S0 Sec linua Blatts 
1 Cittl Satioit, 29B U 8 103 (1013) , V<1 ol Turn 7 1024 44 Stiil B47 
(Choeinw and Cbnknsaw) imcndid In Tomt Rt soliifioii of Mij 10 

1026 44 Btnl 360 To nt Kisolutlon of Icbiu 11} 10 1020 4S Stlt 1220 
nud Act of kngUBt 16 1087 SO btit 63(1 Aft of Tune 7, 1024, 4S Stnt 
644 (Stockluidgp) , Act of JinUU} 0 1023 48 8( it 720 (Ponca) Vet 
ofiibiumjT 1923 44 Stat 812 (DilaBue IiiiHnns) Vet of Mai cb 8 
1023 48 Stnt IISO (Knnsna or Kiuv) Bmendi d In Act of Pebiniuy 24, 
1020 43 Stnt 1238, Vet of Mu 14 1926 44 Stat SBS (Chippewa) , 
imendtd bi Ait of Apill 11 I'US 4s btiit 428 Act of Ain 13 1028 

45 btat 601 Vit of Jnni 18, 1084, 4b Stnt 070 Act of Mn IB 1006 
49 Btat 1272 nnd Joint arsolntion ot Jam 22, 1030 49 Btat 1826 , Act 
of July 2, 1920 44 St It 801 (Pottawatoralel , Vet ol Tnly 8 1026, 44 
Stat 807 (Crow), nniMided by Toint ReBOlutlon of August IB 108S 40 
Stnt 666, Vet of JfaiiJi 2 1027, 44 S(at 1265 (Assimboinc) aniandcU 
bl Toint Hesolmlon ot June 0, 1>I30, 46 Stat 8S1 , Act of Mnicb 0, 1027, 
44btflt 1340 (bhothono tube of Wind Blvei BesprvnFon) See /ftoa»o*>o 
Tube > Falfcd Jklaiea, 200 F 8 470 (1087) , Act of Mai 18 1928, 

46 btat 602 (Indlnns of Oallfoiina) , Vet of Detemlici 17, 1028 4B Btat 

1027 (Winnebago) , Ait of I.ebinaij 20, 1920, 43 Btut 1249 (Hea Peicc) , 
Act ot Dccimbei 28, 1010 48 Stat 1044 (Middle Oregon 01 Wnun 
SpiinfiO hlbe) , Act of Alnith % loll, 46 Sfnt 1487 (PiHngei Binds of 
ClJlppewa) , Act of Auguit 28, 1035, 49 St it 801 (Indians to StUe of 
Oiegon) , Act of August 30, 1083, 40 Slat 1040 (Cbxppcwa) , Act of June 
28, 1988 B2 Stat 1212 (Chippewa) 


III III MU insf lines ilie 3111 isilii lion ot tlie loiiil is limited to 
niillei- 111 vvliiili llie cl iiiii Ins not lu udiiLom been di tei mined 
lit the (iiiiil ol (’1 11ms 01 IJii Hllliieme (‘oiiit’" 

III s( lint iiisliiKis t’liiwiess Ills iiillu.ii/c’d sulimissioii to tlio 
(’innl 111 Cl inns of Imli.iii iliiiiis tlitietofoii settled and 
idiustid" 

•^ * 1 it IS 1 1 unis of iiiilM i(ln,ils If, iiiist Iiidi in liilK s in iiieni 
I) Is tlieiiol lie coiuiineil il is iiiiiinestimi ilile that Coiigieso 
iiiav II III siiib ildiiiis 111 lilt Cimn ol Cl unis 01 aiiv ollici liilmn il 
Mill i<sl 111 Hill limit siiili tiiit'i.il Ol liuiitid iniisdiitioii is it 
sli ill s( e lit, llld imv inihoiiyi tin Uiiili d Ht.ites to be made a 
tiiili ill luid lilt lo lli( pun u‘duiss Tiiiisdiitiimal ‘t ilnles of 
this iiiluu lie not intiwiiiciil,’" .mil tlic> jiuisdiction coiilciied 
In siiili si (lutes mioii the Coiiit of Claims is usii illv OApussed 


V I ot Iihiiiai} 11 1‘I20 11 Slut 101 (bolt Bulhoia ludiiiisl 
All lit Mu 26 1020 11 hU( (.2 4 (Klumnth iti ), nniciidid bj Vet of 
Mm 13 lOK., 4') Slit 127(1 Sei Klaiiialli Jiidiani l Viiitca States 
2‘W> F s 211 (1043) 111(1 Viiiltil Stalls i K'ltiaulli JniUaiut )04 U S 
in (1‘» S) V(( III Iiim 4 I'UU 11 Silt 7 b iSmiu) Tmiudid In Vcl 
III Jiiui 21 I'Ui 14 Stilt 7U4 Vit Ilf Muicb l‘) 3‘I24 44 btat 27 
iCIuiuUil liiiindcd hi Jiiinl Kisulutlim iil Mi. 1'' 1026 44 Mil 368 
Joiiil IUs<ihi(iiih lit hihiiiui I'l 1'I20 43 Stlt 1220 Act of luni 16 

T'l.( 4S Silt <172 llld V t 111 Vii,ilsl 11. I'l >7 30 Stlt 630 Vet ol 

Min 20 1‘)21 13 Slit 14’ (boiiimiU) aim mini hi Tomt Bcsolntioii ol 
Vm I'l I'J.’O 44 Slat 31)8 Toiiil llrso'uli.iii ot Fi'biimil 16 1029 43 
Sill 1226 llld V(t ol Vlkiisl 36 l‘M7 311 Still 630 Vet of Mnl 24, 

1'I2I 4’ Stlt 1 6 (tink) imindid hi hint B( solution ol May 10 

I'I26 44 Stlt 36S h.iiit III solution ol lehtiiMi 1‘) 1020 45 btat 1229, 
mil Vtl of Vujusi 10 I'l 7 30 bill I "lO Sic T'niteil Siaici 3 CiceK 
\iittou *05 (j S 10’ (10l"i l<( 111 Tun. 7 I'L'l i4 btat 517 (C'liocldw 

and I bii k la iw ) iiiitmied hi Tomt Hi solution of Mt} 16 1026 44 stat 
Dlib Ji.iiil Uisoliithin ol bilnniu 16 I'U'l 13 St it 1229 and Act of 
Vugllst 16 1087 30 Stlt 630 Act of Him 7 1924 44 Stlt 044 
(Stockhiulfcc) V(t«f M03 11 1626 44 btut 353 (Chlppiwa) imended 
hi V(t of Vpill 11 162S 43 Stal 124 Act ot Mm 18 1028 45 Stat 001, 
Vcl ot June lb 10.4 4S Silt <)7'l Vrt 0 Mu 13 lOdO 4<) btit 1272, 
lod Toiat HiToliiHiin of Time 22, l')4b 4<) blit 1826, Vet ol Jo)} 2 
l')26 1 1 stal SOI H’otliwitomu) Vit of Inlv 4 192(), 41b1tt SOT 
((low) nuundid )»v Tomt Rtbolutinn nl Viiifusl 15 1036 49 btat 653, 
Vet Ilf AI.uth 2 l'»27 W Stilt 126. I Vssiiubomi I mu nded hj Joint 
Bcsoluliou III Tmii 0 1080 46 St it 341, Ait ut Match 8 l')27 44 
btu 1140 (SlKishom mill ot Find Kuii Hi si iv itioii) bee Bhashone 
Inbt \ halt a Matts 209 U 9 4Tb (16.7) Ait ot Dcecmbei 17 1028, 
13 blul 1027 (Fmnpbi,o) Ait ol Vpiil 23 1942 47 btat 187 
(Chiiokic) anieiiiUd bi A(t nl rune 16 1044 4S btat 072, Act of 
Fibiuaiy 28 1020 43 Stnt HOT (Shoahonil Vet of Aufciiat 80, 1983, 
10 Stlt 1040 (Chippiw l) 

■" Alt ol bihiiiiirv 7 1623 4’ Stat 812 ns aniondid Mnih 9 1027 
44 Stat 183S •ahe yild couits ahall comJdii all such iliims de noTO 
* ♦ ind Wilhout Ubiiid to iny deitsion, finding 01 sttUemint 

biiitotoii had In uspiel ol ntu such claims ’ constiued In Delawan 
Titbi V VnUid States 72 C Cla 484 (1081) , ti7 B20 , 74 C Cls 868 
Act (if Alnuh 4 IS*)! 21 btat B04 Under a titnty of 18BB, 11 Stnt 
611 i deteinnnaliou hid hem madi by the benata nnd aceount was 
dated b} the been tan of the Intel lor The ipl authoiiaed the couit 

to reiiin the entiii qupetion of dUfciiniPs di nuvo md declared that 
the (ouit shall not bo estopped bi luy iicluin had 01 awaid made b} thi 
biiiilc ' roiislined In Choetavi 'Xattoii v Umteil btatea, 10 C Cle 244 
11984) nnd 110 U b 1 20 (1886) 

Ol statutes nutlioii/ing suhmlsalon ot chums not theietofore finally 
eetllcd nnd lehabeU Acta ol PebriiiUv 11 1020 41 Stat 404, June 8, 
1020 41 St it 74b , March 10 1024 44 Btat 27 , Alay 20 1924, 48 Stat 
1*48, Mn 24 1021 49 9t it 140 See C Jiifert Malts V CifcK Nation., 
203 U B 104 tl040) , Tune 4 1024 49 Btnl 906, June 7 1024, 48 
Slat 547 Tune 7 1024 44 btit 644, Febinai} 7, I82fi, 44 Btat 812, 
Jlnich 8, 1026 18 Stat 1199 , Mm 14, 1920 44 Snt 655 , July 2, 1926, 
44 bint bOl , July 4, 1026, 44 btat 807 , Alauh 2, 1927, 44 btat 1268 , 
llnicli 4, 192T. 14 Stat 1119 See Bhoshoiw Tube v ( mied States, 
209 U fa 470 (18474 

>i»Iu Itnitcd Btatea y Ooiham, 186 D S 816 (1897), the Supieme 
Court Vicld tliAt undei tho Indian Dcpiedatlon Act of Maich 9, 1891 
c 689, 20 Stat 861, the Couit ol Claims could rendei a Judgment neamat 
the United Slates alone, when the titbe could not he identified, and the 
Inability to identify tho tube was stated in the petition 

“• See CUnptei 14, sec 1, fno 14-20 
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in siK h laUhU ISC' .IS 1(1 ‘ iiKiniir min iml fin ill\ a(l]iirti(<itu 
lo ‘lull, .idjnrtK lie, and leiidui ]n(lBiii(»nt" tn “Ijpu, con 
sidc'i iiid .idindic ilu til ‘hi ii, di Ui miiio, lud iliuTih fiii.il 
judfciiiHiit, ’ lo ii'lit*!!, iLti\, (leti'iiuino, uitl flii.Uh uljiidi 
cit(,’“ to ‘it lit u iiiduton idti .uiddfluimine the motion tiled” 
IhtK'iii In the ( 1 urn nils," m lo ‘‘uiust itt ” i iiises so tu is llie 
s.imp lull nil lo Ihe diini ot the cl.innint, ii)m)1i huts .is iiie 
Moiisl\ found mil letmiii'rt hv the romt ind is inthoii/«l to 
(HUM jiid(,iiunt in s.nd i nise ui f.i\oi oi the pl.imtiU,"' oi a 
chum K leitiicd lo the tonil toKothei tilth Ihe iptoid oi pipeis 
111 <1 pii MOHS (ansi toiiiieilt hi ml m s,n{i coiut ,ind the (imit 
IS lulhoiiAil luil diieiteil ' lo mdi'i piool lo bf liUen' with 
iLsiieil to thetl.iim " 

In siiine nisi lines Ihe louiL has hem .inthons’iil iiid duelled 
to intiitiiii jmisdiclion iii Iiidiin deiiieilalioii il iinis”“ oi “i 
put lie iliiuiinl his heen uilhoii/itl to xiioscciiti an JiidiaiiS 
depiid ilioii (hum iiinding in 111 it louit lud lo lectitt jiiduoeut 
llnieui" 01 tilt l1 11111 ml is inthoii/nl lo biiiifc suit m the 
( (Mill (it ('Imns le mist the United Ktiies'’’ 

Bt si( tion 18 ’ ot the Tuditi il Code"" in inv case hiimght In 
till t'liiiit ol I’liiius niidoi aiu at ot (’oufciiss by winch tint 
< 0111 1 IS aitlh<iii/i*d lo leiKlei i judRiuent oi decice iguusl the 
UiiilKl SI lies 01 18 mist any Tiiditn lube ol nit IiiiUins, oi 
igainsi am lunil hild in tmst In the Unilcd SI iti*s Joi any 
tiidiin liihi Ol loi any Indnns, Ihi ilniniul, oi the United 
Stills 01 the liilit oi Inilnns in othin piiti in liiteiist slnll I 
hue till sinif iit,lit ol iiipeal is is loutiiied b\ Ihe olhei 1 
s(i( lions of the code uul suih a iislil is lo hi eseiiised only 
wilhm the tniii nid in tin uiamui tint is piesciibod 

In niilividnd claims with itspccl to Tiuliin hinds .ilUgtd hv 
th(‘ (lannint to hnt been nppi oinufed hj the United Stnlts 
Umt'iiimeiil VMthmil light oi title tluieto, and without anthoiity 
cithei in liw oi m ciiiuty, the jmisdietiini m cuutciied on the 
Oouit of Cl inns ‘lo pioceed, wcoiduig to the piiiiciples and 
lull's of both 1 iw and eiiinty, to find the tacts" embiating the 
iiiiount that IS to he paid to the claimants’* 

While CongiesM maj lofei to the Couit of Cl inns oi any otbei 
liilmnal which it mij cieate oi derngniite any Indian cliim foi 
idjiidlaition, it cannot lofoi such claim diiecfly to the Supteme 
Coiut foi that pinposa The leisou 1& that undei the Constitu 
tiou the oiiKiiial lunsdiction of the Snpieine Oomt extends only 
to lases ‘.ittecting Ainb<issKloi s, ulhei public Miuistcis and 
Coiisnls, and those in which i Slate shall he paity,’”" and 
Congiiss can neithei enlaigo noi leshlct that Jmfedietion 
Tims, It having hi'eii eaily decided in Chetohte Nalton v Gtoi- 


’“Act of JIaitli 8 la'll, 20 Btat SBl miendea by Act of Jowiaiy 11 
1911, AS St It 791 See Jotinion T UiiiM Stattti ISO U 8 GAO (1800) . 
Liiiihlonv UniM diaiei 101 U 8 201 (189'j) , Jfatlg V Ua%ted BtttUh 
1()1 U 8 a97 (1890) , Collin T Vintotl States 178 U 8 T9 (1800) , 
Cmiali1n<i Co V Uiiilrd StaUa 178 U 8 280 (1900) , Mantova ^ Vnltcd 
Utatta, IbO U & 21.1 (1901) , Aet ol Peliiuaiy 9, 1907 84 Slat 2411 
’"Act of Ml} 29, 1009 ■as btat 444 445 See Oannnd’t Ban T 
Chociaut iafion, 266 U 8 430 (1921) , Qrna v Itinomnie Tube, 288 
U b 068 (1914) I 

’“Act of June 28, 1084, 48 St-lt 1487 

WAct Of Uay 29. 1008, SB Stat 444, 446, Act of Ptbtoaiy 6, 1028 
42 Stat 1788 , Aot of ApiH 4, 1010, 90 Stat 280, 287 
" Aet of Apill 28 1010, 30 btat 1282 
"’Act Of June 30, 1002, 82 Slat 1492, c 1849 
Act of Juno 30, 1002, 92 8tnt 1402, c 1340 
A(d; Of Plbinniy 9, 1863 12 Stat 91B 
"“Act of Febiuaij 9, 1007, 84 Stat 2411 See CIiaBtei 14, sec 1 
’"Act of June 0, 1900, 81 Stat 1617 
« Act of June 4, 1880, 21 Btat B44 

"■> Act (if Mai eh 3, 1911 86 Stat 1087 1142, 26 U 8 C 288 
“•Act of Pebinuy 24, 1003 83 Stat 743. 808 
I'U 8 Conat.Ait ni, see 2 cl 2 

“•iriulittt a Uiufed Btatea, 219 U S 146 (1011) And SCO sec 2A 
(4), tupjo 

207T9B— 41 20 


gi«' * tint an IiidiiUi tiilM is not a slate in the sense that Un& 
wind is used lu the Cuiistitulion, tliu ynpitme Coiut Ims held 
lliat CoiiRioss L iniiol leloi ducctU to it, toi uljiulu.itioii, the 
cl,nm (it 111 Indian lube, toi tint Mould be to imoLe a jinisdic 
tion whKh that Coiut oniiiot («\licisi iiiiilci the Constitution, 
.ilthungh the mittci niigUt be letcncd to ihc Couit ot Cl urns in 
Ihe fiisl iiist,nic(, iiid bionght lo (h(> Snpiemc Coni I by waj of 
.ippeal It till iieccssaij congi essionnl l(>gi'-l iliou to lhat end was 
pim idcd ’ ‘ 

Noi h-is CougicS2 constilutioiial anthoiily to ciilnige the ip 
pell lie juii diition of the Siiiii“ine Coiut in allownm imie ils 
Uom judgments of th(' Com I ol (.‘liiims in c iscs not of <a juilici il 
natiuu, toi conceding that Coii'jioss maj coufci upon the Coiut 
ol CUims e\li i-iudicinl imwei .is il liis in nnmcions iiistancLS, 
let the ippellati juixsrtiilioii of the Supienie Oomt uiidei the 
Const itnt ion is stiictly lurtui.il, and nij .iltciiipt on the piiL of 
Congiiss I'llhi'i to end iige oi to dimmish Ui.il juusdiction would 
he niKonslitiilional iiid loid, is .in em i on linicnl on thi indid.il 
IKiMii lestod 1)1 the Constitution in tli it liilMinal ‘ 

With KsiKH-t to so ( illod luoial (laiins, oi il.iinis Iwsial on .i 
siipposed mot It ohh»,Uum ot the Uiiitid St.ites ton aid the 
Indians, iihateiii Ihe uiiumst.inies uiidei iihith the> nni 
.11 ISO, It thei e\ist It all, it is tm (‘ongiess to (onsidei iiliollui 
tliei sliiUl)eiiM.(iBiii/»il iiKl henii: I’ohlit il m n.ilme thei Mould 
SOI ill lo 1 ill outside lh( iiiiisdu tion ol Ihe loiiils*' It is he- 
liiieil hoiiiiei, 111 il ('onuiss uul pio]i(il\ letei sm li < l.iiins lo 
Ihe ('(mil ot Cl linn foi adindii ation ’ Wliethei it ni.ii ilso 
illuiv iin ippeil tioiu the didsion ol Ihe ('null nt Claims to the 
Huirtdue Comt is i (luestion npon iiliKli Ihe '^npienii (’onit li is 
not p.issid "Rut it Ooiij.U'ss should pioiido hi .iniiiopi iali‘ lea 
isl ition d (Ictnnle sianihiid upon iiliiLh the laliditA ol flu 
(luiii could lie (1(4 el mined and pioiiei ii'liei .ifloidid lo the 
jiiities to the suit us a mitloi ol laii, Iheie iionld seem lo he 
110 objection to the alloM nice ol the iipiieal, foi then tin* miln lal 
powot of (be Umttd St.itcs Mould be called iiilo play ni .iiiy lasi 
Ol toiitioKn'^ .iiibiiig nuclei sndi legislation lUid snlmiitli'il to 
the Couit ot Claims lu the hi st luhlant e, and the Hiipi erne C’oni t 
on appeal foi .idiiuhc.ition In olhet woids, the cl uiu nndei 
such legislation would ho lushciahle in uituie, ,nul theiefoie 
eognwaWe by the Couit “■ 


““6 Pet 1 (1891) 

itTanlton Bwua Tubev United Btatu, 27i V h 891 130 (1920) 

Bi tUe Ut (It Mniili « IKS., tin iliiins oi ihi Mpm yen I liiflmiis 
fra tile (nine of oeitalii InniU m Ifansas s(t apnit fnt Ihoiii under tin 
liiitj ot Tanuaiy It IbAB, 7 Btat 3B0 weie ipfUKU lo tUe Couit 
of C-lums with Uuectlon to lepnit its piocteamtB to the Bcniite The 
lomt lepoited tlio flnciln|«i lo Ihi bennte on Jnnuaij 1(>, 1892, and 
tbeieupon on TunUaiy 2b 189), Cnngifas paBfcccl .in act aiitbnii/lus 
tile romt of Claims ‘to heir and dctpiiiiine (heei clainie and lo cntei 
np Judgment as if it bad uilginal JuilMdichon of tbls can without regaid 
to the atatuto of limitations", with the light oC appoil b} cKbd puh 
to the Bupicmi Couit mw 7o)l Indiana v UniUil Stofrs, 170 U b 1 
(1998) See also se(. 2 A (2) atipiu 

Viiitcd Btatea 210 U S 940 (lOlJ) , aordoit y United 
Statea, 117 U B 007 (18b4) bee United htatea v Old BiWeia 148 U 8 
427 460 (1893) , Pam to pu 7 Unitid Stott (, 187 U 8 371, 383 (1002) , 
set 2^A(Z) aiipia 
in See caaeB uted m tn 166 

t” Bea Duieamieh Indiaiii, y United Stain, 70 C Ola 6)0 (1034) cert 
den 205 D S 766 , BWUcfeet Indtane V United Btatea, 81 C On 101 
(10)6) The^w cases would aeem to hold. In effect, that m the 
abbinth) of congressional logislAllon the Couit of Claims bit. no powei 
to awaid a Judgmont based upon a moial claim by an Indiin tilbe oc 
tubes ajainat tbe United btetes 

"“The judiaol powei ot tbe United Btnteb, vested by tbe Con- 
sltuation in. the fedeial eouits enibr.KSis nil eontio\eiaiee of i Instlolnble 
natuic, lactpt u for as tbeic 'ue limit itlons esprebsed m that tnelin 
ment on tbe geneiil grant of Judicial power Xanaaa v Ooloiado, 
-00 U 8 40 (1007) A ease oi controvoiay m oidei that tbe Jnd'elnl 
powei of tbeTTnited Slates may be eaeicised tbeieon, implies the evlat 
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CnUi lURIbDlCT’lON 


OiUiiiiiiilj Hit Supu'mc Colli t will not ie\UM iiiiaui|,s of iTot 
of tlio Coml o£ Claims ’ * iiitl thu ninninn ot the Cuiut ol (Jhiims 
will iioi be ictait'O to toi tlu imiiiose of oking ont, coiiti uUiiif' 
01 modilyiiig Ibi. sioiie of tlie findings The Suiiienie Court 
Ins upeat(*fllj lielcl (hat tlio fliidiiigs of tlw Couit of Claims in 
an aition .il liw flcloimine nil niitteis ol tnct, lil.u the \eidicl 


iiKL (It 1)1 (.'ll nt 01 possibli luliLi'K iiaitio wbov luiitcntions in sub 
iililUil lu Oil (unit 111! lUljmln itioii ( IiihIioIih l r/iOM/ia 2 Dili IIU 
til llTOJ) V oisi IIIHIS iiniUi I1i< ( oiistitiiliun ni laws of tilt Tlnilol 
Stiitih wUiiiiMi Its d(Usiiiii anKiids 11)1011 thi coiiLtf tonst ruction of 
(Khu (o;niii> ^llfJllllll (iWhiat Jbf 270 (ISJl), OsJmui V i»(i»4 
o/lhf Unit,!] titniii, 0 Wlit il 718 flS24j 

> Till /Jisstfoii i£ niihiiilon iorfiows i Dniliil f,iah>. 20S Ti S ’Ml 
Ibli (t'lOS) (illllK ViUturi I Unitiil htiltii 11b TI S 1 (''i <lbST) , 
Wotinf Ilf ColiOHbKi V Banns 107 U S HO HO (lOOl) 

timtcd ii/oOs i AA(ii/ioii( 7/ifc, 101 U 8 lU 115 <1088), utln^ 
fifoiK V Uiiitnl tituli\ 1b4 TI b IbO 18 j (180I>) , iacldiliatJi S 8 Co 
T hiuhil Sfofis 27J tl S HI, -)l'l--|n (1021,) C'f Imiiiroii 1‘in 
liillii f'li i Vnthd 8fiitn ’>00 V S 170, 170-480 (10 >7) 


ol 1 jun, and that whcu* tlitu im cMdcnci of i tirl which 
thej liiul, md no e\t( ptuui is t ik.( ii, then llndmg is final Noi 
will findings ol iiiiMd fut ind liw be leiitwed by tbe Supreme 
Coiiil (111 ippt il fioiii the Conit of Ulftiius’®' 

It mat In addrd that iflei Iht Siipieme Conit has lecaved 
1 jiidKiiient of the Cimit ot Claims md iflliuied it, tbe Couit of 
Cl inns, hki niy othti coiiil whose judgiiiciil has been leviewed 
hi tilt Siipieine Couit, must i,im ittcfl to it md caiiv it into 
ellitt iKoidmg to the luaiidili', witlioiil i.iintioii oi otliei fui 
Uki leliif'" 


i«lulUti \ Untua aiulii, 17f U b 70 (ISOO) , Vntlea States 1 Veil) 
I Oil liiihliiis, 171 V S Hif (ISO*)) S t 170 C b I 170 U S (,14, 

, Stone 1 Vttitid Htatis 1(,4 II S )8i) (1806) , hi SHinio v Vnited States, 
91 U fs 601 (1870) , lalbul \ Unitiil Btatii. 16', D b 40 (1894) 

1 Utiiltil Btalis V Omaha Iiiihttiis J'S TI 8 275 291 (1920; iitint 
Ifossi DiW 2'2U b 110 11(1-117 (1914) 

MiBfls/ti« Cheiiikif i amiiil Blati 221 U S 672 '-,62 (1012), 
cilint,, IH le Siinjetd Boil U Tool Co, 360 U b 247 (1805) 


SECTION 4 FEDERAL ADMINISTRATIVE TRIBUNALS 


While the judicial powei ot the Fidei il Giwuniiient is lesfed 
by Aillclo III ol the Constitution in (be Hupienie Couit, and iii 
suUi Infeiioi couits as the Cougiess inav tium time to tune oi 
(lam and estiblisli with lesiieet to cases Mitiein emimei itcd, 
yet then* uri nianj niatteis lel iting to tbe pMuitiim ot poweis 
deltgiled to Congicss by olhti piovisious of the Coiistitatioii 
wlucli aie snsceptlbli ot judicial doteimiiiitum, ,ind these Oou 
giess tuaj Ol may not bung witbhi the cogniainu of the iedeial 
tonits, ab It iiiai d('«m piopei “* Tint Coiigiess mn> letw siicli 
mitliis to siiecuil tubuiials and clolbe them with fniittioiis 
deemed essential oi helpful m ciiijing into execution other 
poweis delegated to it lt> othfi ntieles of the Cmislitiition, 
would se.em to lie lieyoiid quei,! ion 

With lefiomce to the (Tick law and Chnkivsiw ('itiaenship 
OoKit, otlieiuise known as the Dawes Cominisston, which wis 
oiiginnlly cieated by tbe Act ot M.iich 8, 1893, tbe Snpieme 
Oouil said in the case of Sji paite BakoMe Coip '** 

1 ♦ * It was (leated to hoai and dcteimme contio 
voitod cLiuns to inembeibhip in tivo Indian tubes The 
tiibos weie undoi the guaidianship of the United States, 
whicli In virtue of that lelation was pioceeding to dis 
tiibute the Inudb and tunds of the tiibeb among then 
mombeis How the membra ship sliould be dcteimiued 
tested m the discietiou of Oungiesb It could commit 
the task to officeis of the depaitmont m cbaigo of Indian 
111 ms, to a coiumission oi to a Judicial tiibiinil As 
the cuntioieibie's weie diflicult of solution and laige 
piopeities weie to be distitbuted, Cougiebs chose to cic 
ate a special eouit and to authoii^e It to deteiinine (be 
contioveisieb In Wallace v Adams, 204 TJ S 413, thn. 
was held to be a valid exeittou of authoiitv belongmg to 
Ooiigiess bv leasoii of its rontiol oiei the ludian tubes 
(P 4E57) 

When a mattoi has been entiubted hv an act ot Congress to 
the exclnsiie cognizance of a special tiibunal oi adimnistintne 
officer, and the decision of that tiibunal oi offlcei made cxclu 
slie, tbe federal comte base no jinisdiction to leeximino it 
foi alleged eiiois of law Thus in Ballotcell x Commons^ 
m whicdi the question involved was as to the juiisdiction of 
the fedeial courts undei the Acts of August IT, 1894,'" and 

Jfin I oy** Lessee v Hoboken Land and Impioveivent Oo , IS How 
272 (1866) 

i»Ssc 16, 27 Stat 612, 646, as amended b} let of Judi 10, 1906, 
20 Stat 821, 888 840 And see Cbaptei 6, sec 6 

1«27<) TJ 8 488 (1929) 

>«i2d8 tr 8 606 (1916) 

» 28 Stat 288 


Pibiuiiv (j, lOill "" to leiiew a (le< is)Oii ot the Sttiel.in ut the 
Inteiioi deteiniiiiing the lions ol a ileciaseil allottee iindoi tlm 
A<t of June 2), lOlO,'’" rhi Supieiiii< Couit, m altnmiug the 
dceiee ot the ami I below dismissing tli<> bill toi w iiit ut 
jmisdicliou, biid 

It is minecessaiv to (onsidei wdiotliei thiue was juiis 
dietiuu when tbe suit Wiis begun By tb( ait ot June 23, 
1010, c 431, % 81.it ST"), It w IS piovidcd tli.it in i case 
like' (Ills 1)1 tbe disith of the allottee intestate ilming the 
tiiist iieiiod the Weiielaiv ol the Inteiioi should .isceitaiii 
the legal hens ot tin di cedent ind his dcclslou should be 
hull and cuuclusivc, with lousidei.ible discietiuu ab to 
de(.uls This act lestoiid to the Secietaiv the iKiwti 
Unit hid been taken tioui him by .icts of lh94 and Febiu 
.11 V 0, 1901, c 217 41 Slit 7b0 iliEav v Zalijton, 204 
U ts 4ri8, i0b ll'lO'l It unitle liis juusdiiliou exclusno 
in teims, it made no exieptiou lot iieudlng litigation, 
hilt puiported to lie uniieibil lud so to take aw.i) the 
juiisdiclion that foi a time but been couteiied upon 
tbe courts of the United Stites*” 

The Judgmemt of a speu il tribunal empoweieci to pass upon 
judicial questions cannot be altaokcid foi fiaud ot mistake 
unless the fiand alleged and pioied u> mich as to ju event a 
full healing Thus lu United StuUs v 4 /kins'” the Siipieme 
Couit held that the Dawes Commission in eiii oiling a n.ime as 
that of « Cieek Indian aliie on Apiil 1, 1899, when duly ap 
pioved bv the Secietaiv of the Inteiioi as yiovided by the 
Act ot June 10, 1896,’‘® amounted to a judgment lu an adieibaiy 
piocePdiiig, establishing the existence of the Indryidual and has 
right to inemherslup, that such Judgment was not subject to 
attack and could not be anuuUed for fi<ind iiulesb the fiaud 
alleged and pioied was biich as to h.iie pi evented a full heniing 
wiHun tlie dootnue appioved in foimei decisions of the Omul '” 


'••ar stat 780 

">se Btat 865, 26 U 8 C 872, 378 

see to the eame effect Lana v United States ess til Mitkadtet and 
Tielmult, 241 tl B 201 (1016) , fast Mom v White Tail, 270 TI 8 243 
(1926) , ermfrtf Stales y BothUnq. 266 U S 484 (1921) 

The powei to aetewmne heiiB given to the Seartaiv of the Intenoi 
by the Ast of 1910 terminates whan the tiaat patent is teimlnattfl and 
a patuit in fee lasmd hat km v Pavah. 276 U S 431 (1928) bee 
also Biom v HttohcocK 178 TJ B 478 (1809) , Lane v United StaUs on 
tel Uirladict and TiebauU, 241 U B 201, 207 et seq (1910) Also *,ee 
Chapter 0 sec IIC 

«>260 TJ 8 220 (1922) See also Chapter 0 sac 18 
"‘20 Slat 821, 889, amenOing Act of March 3, 1898, 27 Btat 612 646 
»4See United States v Thi ookmorton, 68 P S 61 (1878) , Yanee y 
Burbank, 101 p B 614 (1879) , naton v Uuyot, 169 U S 118 (1808) 



STATB COTJKTS 


Cuiigu'.s hn>i euacteU i coii'^iUei ible unmbei of c;piiei.il st it 
n(Ls'° mid d much laiRii munhti ol siitudl Matiitcs lelitnm 
lu paiticul.il incps Ol duas,™ uliirb coiifoi njioii aflinuiislidlne 


lullioiitics ixmPi to dPtPimine contioveisieq aiisiiig out of 
Iiidi-iu let itions 


'»0u contiol of tidilers see \ct of May 6, 1822 S Stat f>8i. Act 
ot lobiuaiy 18 18C2, 12 btat 338 

On Bittiement ot claims toi pioprrt} los% si a Act ol Miicb 30 1S02, 
2 £>t it 130 , Act uf Tune dO, 1834, 4 Stat 720 

On contiol o\fi igiliuKuiil entiiis on siupliw emil lands in Indliii 
iisiiiations 810 Act ol Tibiuaiy 27 1917 39 “lint 944 

On dutlps mil poueis ol inapt ctois ■ see Act ol Fcbniaij 14, 1878, 
17 htut 417, 403 

On Jurisdiction ovei inhtiiluiice rises, see Cliniitci 6 aec IIC, 
Chaptpi 10, SI c 10 , Chaptei 11 acc 0 

Bullet ol prisons suilaimng Oainaisrs from biour Indiin depieda 
lions Act ot Fibiinrj lb 1801 12 &tit 012 . Vet ol Much i 1868 
12 Slat 808 

Vssi ssiiicnt ot dam IOCS tor lulioul iiehl ot nay Ait ot Aiisnst 2 
1882, 22 Slat 181 let of Tul\ 4 1864 2T Slat 71 constiucd in 
ChnahLC Wutioii v Kaniai Railtoaii On Ida 11 S 041 (1800) , Arl 
of Jiilj 1 1886 J4 Stal 117 Act ot July fa l«sfa 24 Slit 124 let ol 
FcbiuiiJ 24 1867 24 MU 410 Vrl of M.iub 2 18S7 24 Slat 441. 
Alt of Pibiuarj 18 1888 20 Slut 45, Act of Mvy 14, 1888 26 Stat 

J40 Vil 01 Ml} W I'lSS 20 fall! 102 Id Ol Tunc 2fa, JS68 25 fel it 

205 Vet ol Tinimii Ifa 1880 25 gi u 047 V.il ol Fibiuiij 26, 1S89 
25 bt It 740, Act ot May S 1850, 20 Htal 102, Act of Sipliinbei 26 
lS5fl _C SI It 485, Ul ol Oetiibn 1 1800 20 bl it 6s2, Acl ot Fcbiaiii 
24 18‘a 2fa Stat 78 1 Act ol MaiUi > 1851, 2fa Stil 844, Vet ot Tuly 0 
1852 27 St It SI Vi lot Tuts •’0 1652 27 St It 4>b Act ot bcbuiaiT 20 
I8'H 27 St It 4h3 Act of Dicriiibli 21 1S54 2S StU 22 Vet of Vuaust 
4 1S54 2SStit 225 AitotMiubJ ISOti 20 btat 40 ActotWdicblK 
IS'tfa 25 htit ti5 Alt ol Miirih .0 ]85fa 25 Wat 80 Vet ol Vpill fa 
ItOfa 29 Still S7 Vol ot Tannin 25, 1857 25 St it 502, Acl ol Fpbiuan 
14 18‘IS til btat 241 Vet ol Mliiti to 1S58 .ORtit 447 , Art ol li i b 
lunii 28 1859 0 btit 50f. Act ot Much 2 1855 40 St it 550 In 

uinilv 111 till finrmiin„ i isps nssissniint ot dninises is to be raidi bi 

ussossois ippoiatrd loi tlic puiposi In the last si itulc citid Ihi 
brcKlniy of tbo Intciini is given powir to ississ dam igcA to the tribe 
Awards foi tbo lellct ol cutain Indiana Act of March d, 187d, 17 
Slat 62d 

Oitermuinlion of atloiniys’ foes and irpmsov In connection mill 
piosieution ot suits biought in tbe Couit of Claims lu belulf of Citcl 
Nation Vet ot May 2fi, 1928, 4S Stat 044 

Indnidual claims ol Indians based on drpndatlons by citiiens of the 
United Stales on Cheiokee Indian lands Act of July 13, 1882, 4 
Stat 676 

Apiiolntment of guaidlauB md tinstees for Indian mmoia entitled 
to poiislona and bounties Toint Ui solution of Tuly 14, 1870 lb btat 450 
CitiatnUiip in Five Civilised Tubes Act of June 10, 1896, 29 Stat 821 
Appraisement and sole ol Winnohogo Indian tandu Act of bibmaiy 
21, 1868, 12 Btat ees 

bcttlement of dispulre concerning allotments, Kansas oi Kiw tube 
of Iiidl ins Vet of Jnlj 1, 1002, d2 btat 016, 038, fa40 


, CheiolciP 


Iiftcrminiilioii of fsiincss of isnssmriil of lands iif Ind 
to diuniM tisations Acl of Miiiib 27 1514 48 btit 

i\ lined Tubes) 

Di ti imiiiitioii ol mombciship of tlir Hastrin Band i 
nilimis nl Noitli Cniolmii Vet of Tuni 4 1524, 44 Stat 470 
111 liiiainnllon ol cniitests i elating In si'leetloii of allotniints by rarni 
iis ol III! 1-astiin Bind uf (biiuVii Indians uf Nuilb l iiolini \il 
t luiio 1 1524, 48 Slat 370, d78 

Dctcimlnitiun of lontists mci owiiciship ot sn called piiuilc Iiiids 
cliiuis against tiibil lands of tbe Bisliiii Band of rhiiokri ludniiis 
mil Ciiolim Acl of lunc 4, 3924, 44 Stlt 870 475 
neiUalioii ol illotmeuls ol land to iiieinbiis ot the Hnstein Bind 
of Cherokee Indiins of Noith Caiolnm Act or fmie 4 1021, 43 btit 
47b 479 

ti iniiiiation of burs ot drci ised mimliers of thi Bastcin Band 
of Chiiokfr Indiins of Noitli f.iiiobni Vet of Tune 4 1524, 43 Stat 
ITb 8B0 

111 teiminatlon uf cumpitinci oL minibeis ul the Bastetn Band of 
Chiiokies of Noitli taiollni fin llir piuiiose ot nuking Irasea ot tlun 
illotted lands Vet of Tnnr 4 3924, 48 Stat 370, 380 
Srtlleuient ot all questions leliitiiie lo iniollmiul and othci mntteis 
iiiyoliinf. cUspositions ol land ind inoiiejs of tbe Bustein Band of 
Chetolceis iit North Ciiolini Vet ot Tune 4 1524 44 btat 37fa, 881 
Biliiniinatioii ol lands (.lantid oi contiiincd to Pupblo Inilians of 
iw Miviin, title to vihieii bad not hi in istingulshcd exeludliit claims 
' uunindlans occnming those liiids bi aduisi posvsslon Act of 
im 7 1824 44 fetal b^b 
Townsites Act ot Miij 25, 3508, 45 
Cliiikasus) 

Distiibution of luiids Aits ol Mu 25, 1508 45 Slid 444 lib 447 
(ChiioUri ) 

Silt ol imallottid lands tin school pmpnsis Vel ot May 25, 1508 
45 Silt 444 417 (Fisr Civilized Tiibrs) 

Vppiaisal and salt ol liibtil lands Ait of Miu 25 150S, 45 btat 
414,447 448 (Ollahonm) 

( ancillitlon of lAtrots upon diteiiniiiations of nomtistcncp of 
lUoltee Vet of May 25 1008, 46 Stat 444, 4B1 (Vanktou bioua 
allottee) 

Ul tciminntlon of land allotment to heiis of clecenaed Slouv Indians 
Alt of May 25, 1808, 85 fetal 444, 4D1, 462 

Betuin ot foifeited iiioney in eases of «roi undei preilous acts Vet 
of May 29, 1508 35 Slat 444,468 (Kiowa Comanche and Apiiche) 

Fiivatb elums ogamst Chickasaw tribe of Indians Act ot Angnit 13. 
1884 25 Stat 280, 412 

Doteimination of wasternlness ond squandering of income by Osage 
Indians Act ot minaiy 27, 1926 48 bt it 1008, 1008 

Sail of lands and disposal ol tunde by Osage Indians Act ot Febid 
niy 27 1826, 43 Btat 1008, 1005-1010 

Cancellation ot eeitibcntes ol eomppteney of Osagu Indians Act Of 
Febiuary 27, 1525, 43 Stat 1008, lOlO 


^ 440 (Cboitaw ind 


SECTION 5. STATE COURTS 


In luattets not afiectmg eithei the Fedeial Goveinmpiit oi the 
tubal iplatious an Indian has the banie stains to sue and be 
ktipd in state conits as any other citiven 
It may be stated howevei, as a geneial pioposition, that tbe 
btate eonits have no luii&dietion m civil matteis affecting the 
lestilcleil piopeity oi tribal lelations of the Indians, unless 


« feee Fsliis v JPatrloK, 146 U B 817, 882 (1892) Setuoeitun 
Uiiah V JfoOTuie, 122 Ind 641, 28 N B 1080 (1850) (suit afcninsl 
Indian on promissory note) , Stoop v La BeBo, 90 Wis 320, 76 N W 
bO (1898) (suit against Indian on coiitiact) , Ifusomi Par Sv Co V 
Cullers, 81 lex 882 17 S W 19 (1891) (cause of action against laltioad 
nsbignod by Indian) commented on in note IS B B A 642, and ser 
cases therein ated With reepect to tbo Juiisdielion of state courts 
over Indians, a loading student of the nuhlect decdaies “• * *■ 

moinTia aie not extiateiiitoilal but only subject to a special rule of 
snbstontlvi law " (P 98 ) The some writer romments 

default thewof^ mdlan ^cnstom^ulc , bn^ state law wacUcaBy 

Ameiicon Indian m Se Laiv of tho Unitei 

Comp Log 78, 92 ' 


Blalok ( 


And s( 


e 2A(6) s»p> a. Chapter 8, a 


otheiwise piovided by Oongiess,’" so long at least at. the United 
States retains goveinmental contiol ovoi them This is paitlcii 
Uuly so wiUi lespect to allotted lands and the bauafei of any 
"■Some special statutes containing piovisions lonfeirlug Jiinsdiotian 
on state couits arionged bv subject matter aie 

Fiutitions of lands of Five ClvUiied Tubes Act of June H 
^leuninatio^of helis ot Five CivilUcd Tubes Aet of June 14 

Approval of conveyanceti of mheiitrd lands by full blood Indi^ 
of the Five CivUized^ibes Act uf Apul 10, 152b, 44 Stat 238 
Process fur making United States pnito defendant in oei tain 
" jji the state conits of OU^om, and fr 


iiuio Pending in the state conits of OkUboma, and foi theli 
leniov^ to tae fediial conits Act of April 10 152b, 14 Slat 

^*%ubjwting peison and pioportv of mlnoi allottees of Five 
Clvilizpd Tii^ to^^te eotula in piobite raatteis Act of Mav 
*\pporatoenf rf'^ippresontatlve of_Societaiy of the Intoiior in 
probate mitteis Aet of May 27 1508 36 Slat 812 314 

umted States right to institute suit in ^deial couxtg not 
affected Iw jailsdietton of state eoutt in prolwtc mattoie Act 
of 27 1908 86 btat 512, 814-316 
Oompare the following special statutes conftinng concuiient Juus 
diction on stnto and federal courts 

Act of Februaij 27 1925, 43 Stat 1008, 1010 (Bulla against 
guardians of Osage Indim^ 

Act of Febinaiv m 1876^8 B 
• n of lands— BcnecaMallo; 




380 


CniL lUBIhDICTlON 


iiUit, titu 01 intiic',! tliiii-to ^^httlu'l Ii^ vs l^ lit pindiaso oi 
lUsconl, iiiclnilui); wilK, inUUinii, i oiuUintMtioii, oi jndicnl 
(li>fipo'“ stall'd In till! Snijii'iUL f_onil iii MiKaii \ 
KaU/l/m 

Till' J?(( Sr 1/ riisf [ISs f H -t !-!, ITi (I'ltHll sfiH, <1 tlmt 
IS IliP liMossiiv usiill lit till li „isl lliiili 111 CiiliMl''S till 
I mil il SI ilPs iiluinil siiili iDiiliul iivi'i illutiiii ills is 
w IS I ssi'iil lal III i lusi till illof II il 1 mil III I iiini' iliii inj. Ilii> 
111 Mini 111 vvIiHli till' liiiil was til 111 III 111 III liiisl till llii 
soli nsi nut 111 iii'ht 111 till illiitti'is’ \s nlisi mil in Ihi 
Smith I isi> Til r S Ills \llii ifu Isi mil km v Siiiifli, I'M 
I' s im ms (t'Milil innii In tin ]iissii,i ii| tin nt ol 
IHMl I Vil lit Sittiisl n Is'U, ih Is! it JSti luumitil liv till 
\i I 111 li’ilini in () I'll] 11 SI il Till)), ‘lln soli iiilliinilv 

111! sinlliiij, ilisiiiiti (Hill I I iiiiiu illiitini'iits icsiiliil 111 till 

.Siiiilin lit 111! Iiitiiiiii T Ills lii'irn, si'iiii (1 It lolliins 

Hill llllOI to till' lit Ot ('.llUllss lit IS'M llllltl.lVIlslls 
iiiiissiiiiv iiiviiImiii> I ill'll ] linn iliiiii Ilf iIii t ilIi* anil iiili 
III 111 Ills at Hu nulil to Hu imssissinu iil Inili in •illntiniuts 
nliili Hu Slim will lii'lit in titist ii\ tin 1 inlul HI Hi 
Will not iiiiininlv (Osin/ilili Iiy aiiv iiiint, cillioi slate 
in I'liliM il (I* 4iis 1 

As 111 till' iiiKstiini lit luiisiln Inin In ilili'iiniui hi us mil ilti'i 
finlo a <lis(ulmlioti m initiltiiii iil illoHul 1 niil t di^timlinii 
must lie null'd is lii'tvvii ii liiids lit Id nnili'i a linsi iMtoiit mil 
lands 111 1(1 undn i iiitint m ioi Vs In llip I illi i il issntluioiil 
III iinliii tint illi'l l til lutint Ills liU'ii issiiid ill iiiii'sliou 
Klatiiii! Ill till' Il iiisli'i 111 litli' III tin illiitlid liiids tiiiisl lii' 
iliUiinniid li\ till liwsiil till still will'll' the land is Ini ited 
Till' II isiin liii iliis IS siniplv Hi it Hi*' ilUilti'i' holds the land in 
his iiiilividii il I Hiicitv <iiid IS to that laud he his beioiiii 
i 111 1111 iji itLil, niid siiiu till land is Ini ited willun llie liiuils ot Hie 
s| He Hie tiibal I iws is niiiiiisi d to Hie slnto laws laiinot leaili 
til it land 

As to lands held liv the Hhillii. luuh'i i tiiist pittiit it will Ik* 
ohsi'ivi'tl 111 il Hu pint isioiis lit stH lion D nf ttie fli iiei il ■Vlliitiuoiit 
Vil lie silent is to the iiiiisliou nf Innsdiclion to detuiiiii» 
liens III III I III I 111 He a imtition ol lands Mime Congiiss Ins 
innli'iieil niinn Ilie hi'iutiiv ot the Iiiteuoi hiial inthoiity to 
deteiimne hens and to ettcutuite priititioii ot suth hiiids’"' it is 


1'* Utbounh the feilpril light w is flisl iliiinod in the slate tonrl In 
the vetitioii foi iibeniiiiR if the iiuistiaii vins iilsid wtt<i uecissmily 
mvolviil lud wnt, lonsidciid and dcildid adieisilj bj tin, slate coiiit, 
tills couit has luiisdltilim undit Rev Slat | TOO 

‘ Pht tlnitPd blites has iitihiod inch contrul ovii Hu allntminls to 
rnillune tint ixupt ns piuvided 1i} Hits ot Coiuaisa luiitioveisies 
inviilvinff till dtlei tiilnation of tide to iiid iiRht to possession ot Indian 
al’ntmoni'i while thi saiui nn bdd in tiusi hv tbi United blntea an 
not iiilmiiilv losnlv ihle hv inv lomt stale oi Eediial 

Thi ml of Vugust IB 18<M, d8 bt it JSti dtlegUIng to Pediial louits 
Ihi iKiwei to delinn'ni iiui'iHnns invulvinf, the ilglitk ol Indians to 
nllntnieiits did nut tonfri ujhiu slntt onntB mthoiitj to piae upon my 
quistlims ovi 1 wliith ihiy did not luvi IniikdlUion jiimi to the passage 
Ilf -uilt ott ilHid IS to Htli to till nllouuoni, oi Hu iiieie ijossession 
IhniHil wlilili ih nt iiiiisslti diliiiiiliiit iipon tlu HtU (MiAav v 
haVJtan 104 U S 4'iS (I'liiT) ) 

11O201 U a 4B8 (1007) 

■S' Sie PiasoH V LudJamI Co iU U 8 dTl (lOlT) , Piiitefl Sfafie v 
Mallii, 24 J U b 41J (lOITI Vs to wills s< l X(i Jfette v Vmled Statei, 
JB4 U 8 '570 (nJl) 

>' 'Iht Judicial di ti'imln illon ot contioveiaies cnncei ning lands nllotfed 
to Iiidiaub In scvoinllv and held by IUl United btates in tinst fot the 
allot tei has Ui'Cii pommonly Lommitted i tclu* ively to fedeial comts ind 
not to the state eoni ta Uiniu iota v ViiHid htaU s 105 U 8 382 (1830) , 
MbKiiv V KulvtOn, 404 U S 4QS (1U07), yet altei the Issuance of a Ite 
pntiiit 10 the niinie of a deteased nllottco nndei the Genoial Allotment 
Vi t of Itebiuary 8, 1887, 24 Stat 388, as ami udod by tho Act of Uaicb 
8 ItKiO, 31 btat 182 nil questions piitalnuig to the Utk to the allotted 
land lie wibject to evamlnatlon and deteialuation by the courttb— 
appiupiiitclT tliosi in the stnti when, the land is eitnated And nee 
Uniltd btafps V IFoJhi, 241 U S 452,400 (lOlT) whiiem tile dooUIne 
nf pnitlnl imaucipntion Is Uiaily iciognited Bee also and compote 
in/fan V I'auoh, 476 U B 411 (1928) 

"''Alt ol Tiiiii 20, I'JlIt, lb Slit 855 See Uhiplii 5, aeo 11 uid 
i hiiliki 11 siH b 


(It 11 HiH 11(1 null I siiti III til' I 11 his III! I'llK turn In dotoi 
miiK h( 11 s vvH h 1 1 sins I to Hlnllul Iiulim 1 iiicls wliili the titln 
Hu 1(1(1 itiiiiiiis 111 th( luulid .Slilli's ' ‘ Ani h.ls iiiv inlUl, 
vvhi'llm si Hi' (11 Ji'diiil inj luiisdu turn In piititinn <>i chs 
liihiili' such 1 mils "■ Aiiil Hu siiuu' i tl lii' is In 1 mils .illoHi d 
1(1 Iiiclmii'- iiiiiki fw> simiili piitiiils ^iil)]((( In it'sli Kliniis iipnii 
iIk'ii ilKiii wiHkiiH Hu HipKii il nf Hu kom t<liv <>t Hu IiiHiioi 
III snini* oHkl t(‘(l('I.ll .Igiluv silttlul hv CnngKss fnl Hu 
plllpusi *■' 


■■ U(A(ii/v Kahilon 404 O S 45S (I'lUT) Litlli lilt V ffi0((ii4oii 04 
Wish li50 117 I'lC 4SI (Mill (jiau \ Ui hiiinlit 75 Okl i 408 ISJ 
I'tti 48*1 (MVII 

Mu lull I 11 ((lints 111 I issiiiiuil jui isilii linn in niittds involving 
iiilliiil 1 I 1 (( u| Iiiiliin liinils lllti Hu pissui nl Ihi Vit ol Vugusl 15 
18 'I 1 48 Slit 4SI| IS Iiiu.i]d((l liv Hu Vil nt r'lhiiiiiy 0 I'lOl Jl blit 
7(i0 45 U S < .15 |>totiiliu„ Hill iiiK oho diinud to hivi' ludi 

iiiiliwliilli (biiKd Ol iMliKbd lumi iiiv illotimnl to whuli hi ililmid 
Iiniully III bi (iiliHid niiili i iiiiv tivilv ni ul nl innsKss, iiiUhl (Om 
iiiiiui mil piiisiitili ni diliiid niv iitiini slut nt pi ii(.i iiliiib in iililuiii 

In liU iiHlt Ihdilo 111 IlK piiipii Liimil iiniil lih-.tiiil inuiO nl Hu 

I'juKi] Stiles iiiiI Hut tin ind.nniil in iliuii nt mv suih (oiut In 
liivui III mv diiiiiinl should liivi Hu iiiu strid vvlii ii piopniv ii'iti 
did to till SIIK'IIM ol till liitilioi as H sudi illolliunt hid bci ii 
illimid iiud ippiuxd liv luni This id liuwcvii did not ipph In Ihi 
Five fivili/'iil Iiihes IIIII to 111 } hinds vviHim tlu Quipiiw Indi in ttmcj 
But ill itiv Ilii puiposi ol this ul was nnl to cniiki junsdutlnn upon 
Ibi tiUdil (iiiiits 111 mitUi of Inhdit imi. oi disidil iis sudi its put 
post had lefddiri uuidv In Hu iiuht nl in Iiidi iii In siu m tliuM 
((Mills lot III UII..IIII1 iillntmenl UiJiiiU V Iialuliin 404 U b 458 

(1<M)7» amir/ WoaM \ Uliitid suite, Ml U 8 till (V)IU) 4 to th( 

r1( UiiuimiUon nt luiis Hu Ad nl 1801 wilh ils 1801 iniiiiduunLs U 
ipplU dill nt nil vv IS upiultd by Hu lit nt lum 4o I'MO <0 bill 831 
(null lime juiisdictinii in siuh ui ittds upon Hit bd ii tuiy ul Iht Intel loi 
Rond V I iiiti d Stati 1 181 iKd 01 < K I Uii 1810) I'd Uiiliilutv 
\ Uiiilid fllute, TS8 iKd ■'87 «' C IdUui N V Mil) , /’on v Ciil/ui 
107 Fid «04 (C C A 8, 1812) Tin Att nf TtlO did iiul iiW d how 
(III till Vd ol iS84 11(11 the iiiunditoi} act iil 1801 with itsptit to Hu 
iiglit lit Indians to sui in tlu Hdeiil inuits fni in lUotuuiit United 
Rtotrsv Pni/Iic JM US 140 d '14 1 1 liiitman\ TT/iifi 'tint 47(1 
U b 444 1 182«) Niu did the 4.tl ol 1810 nuiki iiiw livv itspetliiifc Hu 
Jniisdutlou ot Hu Btcidniy to dettiniinr hills since it wis uitiel} 
ditluialoiv of I 111 jiuviou>ilv ii-istiiu law Sii ItultouiiU y Cnmmnii\ 
418 U S 500 (Mlb) Vud niiHui Hu Att ot 1884 uoi thi Atl uf 1901 
albtlid lilt autlioilly ot Ihe biiiitaiv nt the Iiiltiiiii but onij wivt to 
till lediiil toints toncuiient lUiisilution in such mittiis Jluuutiiitu 
V MtJtailaiid 40 8 D 1 160 k W 14 > (1818) 'iht mtlhod uid pm 
ccduie adupttd by tlu Secutuv ol Hie Iiikiini In eseieisini, his nuthoi 
ilv unild lilt Alt of 1810 IS thus slak'd lu his detision In thi Oittti 
Cojdisi 44 L D 488 48B-fl (1914) 


IS it wtie counsel foi hoth 
nil ns jndte upon Uu' hi neb Me 
be Iiinught bcfoii him hut o 


nitoasaij ludeiue wlutU 


lontiaiy luatilutea the 

lesentntms m the Held tolktts 

nilj hi Ml the foiin ot diiiees oL Hu hlih , 

intiiiogatou affldiiTitB etc ind lendms his diiislou on legal 
andiqiillahk uiuunds Thi act nl [nl lune 40 Mill] dihulug Hu 
scope of Ills duties spetlfteillv pinvldcs thit his decisions shall 
iM niidii 'siii/i iiitos (111(7 iri/ii/ntioiiv as hi mini niu(,i 
IS (Vidtiil tliiiitoii, tiul thi Sdiitiiv IS nut ‘ficiuiid 
■ 11 dttiM — ‘ " 


ludi in 


.. bv the 

in inhiiitanii mittiiH itlittma 
lists piilirelv in his disniHnii 
tn tho dtteimlnatlon of Indian 


“ Daiiuhyiijiv MiPailmid 40 b D 1 106 N W 14$ (1818) United 
Btatfo V Jldlai, 184 Fed 101 (0 CRD OUa 1910) 4iid w'l 
lIoEoy V Xaluton 401 TT S.. 458 (18(17) In thi Billm case lupia 
It wai. held that Ihe piovlso in the Geneial Vllotnicnt Aol adopting the 
livvs of acatmt ol the stale wis meidy loi the pniposc ot piovlding 
i lull by which the hens ebould be dtltnnined and the paitition 
statutes woit idopted only so Ini is they piovided foi a division ot 
(he land In taso thi bene could not ngice to hold It In common vnd 
thuc was no inteiilion ol abiai,atiog Ibe tiust ui any cose, and (he 
cliuse ‘Wept as heieUi otlieiwisr piovided" eselndcd tho application 
of a piovislon ot i state paitition stalutp authoiteing a sale of the 
1 ind wlieii' It could not bo advantap onslj divided and sneh a sale of 
land in tho Indian leiiitoiy, although undei an oidu ot eouit based 
on tho Ransaa statute was null and void 
'“PuUtlon of Indian lands constitute an “alienation" within the 
niianmg nf fedeial Iiws imposing lestuctions thereon Oateman v 
Battifot 60 OWu 71 104 Pae 786 (1817) Levnt v Gilloid 70 Okla 
441. 173 Pne -Bite (181b) In v Nariiitipv, 111 Okla 417, 
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\ sm( Jim tin IXK'-I SSIIMI ol .illnllul liKli in l.lmls iiistilulid 
iiiiflii si 111 I iws IS 111)1 wjlliiii llii jiinsilKliiiii or llio st ill lomi 
i(Hiull(“S Ilf the mi'iils 111. till. (.onlioM>is% so Iomr as the tUlc 
III llnisi> I mils IS 111 111 TIiiiliil Slates ■' Tli it slitc cimils haM* 
III! luiisdiilioii In eiileit 1111 i suit tin the iiiiKleniii itimi iif 
illnili'il Iiiihiii liiiKls helil In the 'Lnitnl Slates m tiust fin Hie 
iIIdIIim iiiiliss siiili liiiisilKliini js stH.nfl<,ilM imiteiitd )n <iu 
11 1 lit CiiiigH ss has hi I'll si'ltlert h\ thi Hiiiiit me Gimit iii Muim 
o/ii I IJiiilul (liH nlert 111 I'lVi,’^ uicl the same lule applies 

111 I ises iiiMihiiie tiiliil 1 unis"" With lespul to lands illotted 
111 '('ici ilU 111 Iiiiliuis \ilnli thi title idiiains iii the Tlulted 
tSI lies it I to hi iihseiM'il tint undei the sciuiiil p<iiagt ipli ot 
eitiiiii ’ ot the Alt ol Miiitli 1 I'lOl,'" such 1 mils iiWY he *on 
ileiiiiiiil fill iii\ inihlii. inuiHise uiiilei the 1 iws of llic side oi 
tell dm V \iliiie tliei lie liii ili'il "in the saim inaiinei as laud 
iiNMud III lei inn hi I iiiiilennieil, ’ and the mniii v n-wiideil ns 
il im nil's Is 111 III jiaiil to the alliilliii nut lliii pi oMsinu does not 
iiithiMi/i 1 Slid 111 the I Old Is nl i s| de In loiideinu siiili luid 
d iiii'iili mlhoii/ts I oiiilmiii dioii 111! “nn inihlu pniiiose nndii 
Die laiis nf the SI di oi Tendon Yheie Im ilid’”“ 

Till tail 111 It suib 1 ltd mu inue boon iniiined to i liilei d 
iinui on luldiiin of the I iided States ind th it n. siumlalioii mat 
line het'ii I'ldeiicl into In its ittoines in ulatlon Hienlo is 
nillinnt legil siRiiifii ance loi nlioii luiisdiition has not heen 
lohfiiKil In Consies no ollnei of the Ihidi'd Hlales has pinvei 
to RIM to nu (oiut jHiisdiitiou ot a smt afciuiist the thulcil 
fat.iKs" 

As roiiRiiss has not Riicu ds eoiispiit to the uistituhon of n 
(miiUmuatiiiu suit of this soit In Ihe sdite comts, the tcdoinl 
coniN aie IhettJint ndhiiut jiiiisdietiini upon it^ iiiuotal foi 
the luiisdiftion of till' tedenl loiut upon sn<b lomos il is, in a 
limited sense, a dan itue jniisdictioii and nheie the stitt ooint 
laiLii jiuisdiitiuii of the siihjiil matin oi of the pixlits, the 
fediiil coitil lupmus none, dtliongb in a like suit uiiRiuiUy 
hi ought in i fedeial conit it would have Iiad jmisdiction 


210 Pac 008 1 102(1) tnoihfuiiK opinion 110 Okla 207 286 Fac 010 
(1828) i flioiLe in paitition londPii'd by Hit UniUd Btntei Court (oi 
thp tlBstiin Distilit of the ludiin Teriitoi}, ot mheutetl lind belwicn 
full blood cilifpus n( the Citik Nation -was hold to be void for want 
of imisdiction of thi subtett nmtlii since section 22 of thi int of 
Congicas of Apul 211, ITOO 84 Stal 127, lestiictid the mlwiltid 1 ind 
of lull blood citizins of Cieik. tilbe ogniuat sllenation and the dioiie 
In aitimptmi, In pnitlllon the lind wa& in oHeot 'Rn nlicnution" of 
ciitaiii pnitiuiis of dll land awi} fioni uitiln hehs nnd visting thi 
lltlo ill othii hens 

in See JtffJCffiy v Kaluton, SOI V S 458 (1007) In that cnee the 
Bopicmc Conit Bold 


The sugfiestion made in luiamonl Ihnt die contioveis; heie 
pii mild InTolved the mcie posbceslon and not thi title t " 

allotted land Is without meiit since the light of F 

axepiled ol niCChsltv m dipindint upon the existeul 

eQintibli title in the rlnunmt nndii the legiilotion of 

to Ihi oivmishlp (It till nllottid innde Indeed that wch t 
Ihe case plimly aPpiais tioin the excerpt which we hive mi — 
Iron the loncluding poitiou ot the ophiiuu at the Bupiemo 
Coiut of OiecOn 

Jlocausi fiom thi consideiaUuni pieyioiwly staled 
couMtiiluPd liiiiu thi conelu liin tint the louit below wns with 
out luiisdiction to iiiteitnm tlie coutioveihl wi must not be 
lonsldeitd sx mtiinotinF, an oplninn tint wc deem that the prm 

jjj dispohinj, ot the mciU of the 

(P 460) 


“•80s r S 882 

•‘•See United Btafea v Ooluoid, 80 F 2d 812 (C C A 4, 103T) 
M" .1 St It 1058, 1081-1084 

Ifinnoxotn v Unifed Btatoa 305 U S 182, )8') (1050) 

J" Vinnrwfa > Vmtcil Statis, 5115 V S 8h2, iSO (10 W) iitlng 
“Ottv V Teiielt 11 Wall 109, 202, Owi v United State',, 98 TJ B 
422 42B-480 , Pmn v United Btatca 128 U S 297, 252-288 , Btantev 
V Bchwalby. 162 U B 2B0 270, United Btatea v ffoibuft Od Uo , 
802 D S B2a BJO-eSB ’’ (P 889 ) 
i^Mliineaota v United Btatu SOB IT S 282, T80 (1080). citlni! 
"Jjamhoit fiHii Coal Co v Saltimoie <S Ohio E Co, 258 TJ S 2T7, 
888, Oeneial Inveatment Oo v Uale Shore £ it S By Oo , 2bQ U B 
281 288" (P 889) 


Thi I (iiili oiling punciplo uhiili pieyoiits a I’miil ulKtln i state 
111 Jfdii tl, fiom exi'iiisiiii, mv powoi 01 liiiisfliction lo.iiljiidi 
cate aiu niattci inyiilying tne tiaiistei ut any iifebt, tule, oi 
inti'M'st 111 111 to ustiicted illottod Indnn lands is Dial tlie 
United Hlatis in tin exticise ol ils pleiiiiy and e\(liisui ptiwei 
OKI the Iiidiiiis md then piopi ity niav .iilopt such lueasuies is 
It mil deem iiecessaiy and piopei )iu then vellaie and piolec 
tioii*'* iiid lilt side lonits u itlioiil IcRishitui' intlunity liaicno 
poupi cii Jiiiisdictiim to iiiteiteic with in ciiiuum'iiL (huso 
ineasnics™ Conseijnenlly the inea tact that Hie lauds iiiyiilyeil 
III a snil Iiiongbt 111 1 state conit may haye liein alliitted In an 
Iiidiiii IS not siiffliieiit to im-t Hu* st,i(p loiiil iiiiisdu tioii It 
must also uuicii Hut siiih lands aie I'lthei hi Id liy the Uinleil 
Hlatcs HI linst tin the iillolti'e 01 his hen s, 01 dial tlicv ai e snti 
ject lo iistiii lions against iliiii ition niidi 1 soim n I nl < 'ujigi 1 ss 
01 IhmIv of the TTmti'il Shites with tlie Indi.iiis It is to he 
olisiiycd ilso 111 fills <(iiiniHli()ii dial the nncli.iincs of ,i snil 
III (Ollit it'iptiii that Ihe fads shimiiiR the exisliiiu in non 
I'MslciKe ot Jill isdw tioii shill apiie.ii Thus it Ihe hill makes 
mit a iisenilhiii the 3111 isdiilion of Hie limit Dial ) 111 isilid 1011 
IS not ousted oi difiildl iiu uly liciause Die doteiul ml may 
alleei nuts uiswei Ihit the land 01 otlu'i pioixiU is iLsIiutid, 
loi Hi It only puts in issue {lie (lelmunnatmii nl ,1 fai I npnu lyliiih 
the lomi not OSS inly must pass in oiclti In ili'li'iimiu yylicihci 
It (an iii(Kit'd, md if the cowl's (hcision <111 Ihit issue is in 
tavoi of tho dcicndant Ihe suit, nf ( muse, niw^l be dismissed fni 
want of imisdiclion, oibciyMso the cniiit may pioteid to ludg- 
wenl, nnd that Jndgmc'iil, iiiUiss ipiiealud fiom and icyeisi'd 
by Ihe iiipoUali couit will he limding on tlu> pailles, yylicIhOL 
the decision is light 01 vnong’“ 

The UiiUcd States hoyieier, uonld not lie ccmcliided by such 
pidpiiuiit If It yyeie not a paity to the suit 01 did not gUe Its 
(Onsoiil theielo'” 


"•Bee UniM States y Birkeitj 188 TJ B 152 (1005), Heckman ^ 
United Biato-., 224 T B 415 (1012) 

" Tidal OU Co y Ftanaomi S7 Okla 281, 20‘) Phc 720 (1922) wnt 
oleuoi dismissed 20)11 h 414 (1524) Cotton \ ilrCloiidon 128 Olilu 
48. 201 Pac 150 (1027) BlTbif v Ifaloin 190 Okla 217, 2Hh Fuc 700 
(t52b), SimA. y Caii/tiM 78 Okl i 185 187 Pu 225 (1015) (vit den 
25s U B 499 (1520) iliUti y 3'i(I«I Oil Oo lOh Okla 212 Pne 
(•% (1025) Boiithtci itci n fiUirtv Ins Po x Piiiiii'i, 118 Okla 1R«, 
H7 rac 902 (1926) 

1 >» iniisdKtlon ifui all la a raittei (it powii md coycm light md 
wrong docisiiina Fount) toy v /aim 210 TT t, 25(1, 224-2)5 (111(191 , 
Burnet y neamoiiHo 7 Uiaics, 226 P b 140 147 (10121 Kvin 
in casts when the Juii di tioii of the cnuit Qipiudi upon tin subjeil 
luattei It has lepiatedlv been hi Id by tin Bupieme Court that II tin 
illeBitlonj, of the bill 01 deilaintiou mnlie a claim that If will foundcxl 
IS wilhin the juu«dl(tl0D ot thi couit it is within that luiisda Him 
whitbci well founded 01 not Sait \ Jliith Vaudiiittle Sxchaiioe 262 
U E> 271 272 (1022), Loiiiliille £ SaihiilU B E Oo \ Ahe 217 
U b 201, 208 (19181 Oeneia. FuiiiUuit Jlfonn/iirfuiiiiD Cn i S 
Kaipcn £ Bins 2)8 U b 261, 208 (1915) , Tin Fat) v hnlilei Du. £ 
BpefudtvOe 228 H S 22 25 (1H1 5) In Qtiieia Fuiiiiluie ITanurattui 
mg Oo ^ B Rtnpen £ Bios oiipia, the Bupiemc Court siiid that lulls 
diction is 


.. . rtitoty that tho outcome will help the 

plaintiff (P 2)50 ) 

id iuHoit y Keith Taiirleville BjKhaiige, siipio the Supicnie Couit 

The jnilsdlition of the Uistilct Court Is (he only muttei to be 
considpicd on this appeal That ix dctiimined by the xUogatlons 
of the biU and nhuafli If the bill 01 deelaiation makea a ctaiin 
that If well founded is wlthm ttie jniludictinn of the Comt W is 
within Ui9t Juusdjctlon whelhei well founded or not (P 279 ) 


Bonding y United Blatct 233 U S 628 (1014) , Ft Inert v Untied 
State*, 28617 B 201 (1021) , Siind*! land V Umfed State*, 206 U S 228 
(1924) See and cf United Bfatei V Logan, lOD Fed 240 (C C Oie 
1000), Umied Stoles V OoiKfelano, 271 U S 452 (1026), Umfod 
statea v Uaahunlaaheg, 72 P 2d 847 (C C A 10, 1034), leheai'g den 
TB F 2d 48T (CCA 10, 1084) Celt den 8O4 U 0 724 (1026) 
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CIML JUBISDlCriOJS 


Of Liiiiisu, if it ijjpt US lioin tlu iccoid th it the (oiut h.id ini 
jmisdiclinn ihi juildimiit iiinsi lie iiitiuk'd is .ilisnlnti 1\ Miid,’* 
iiid nini lie att itked eitliu diuttlv oi coUitLinllj “* 


I'BIHofM Pintul list (IbJH) H illmmioii i Bitig 4«l U S 
4>n (ts3(i) In If Snuji/t) ]Jt U S (188S) Both ^ Unmn NiH 
Bnitk IS Oklii bOi IfK) PIK imd'lK.) Hot git it ^ Smthti 81 OklA 
JIO l')7 ISu t > (inJl) Il'm/Jim Oil to i Harm-, S. Okli 24S JUO 
]'i( 'ISI (I'lJT) triilili \ Vnt (hi £ Di tiloimi Hi Oi> MlOLIi 217,201 
1 1. (77 (I'lin 

‘ ' f iiKrf/ h/ofis I miliii isi Fill Kit (t (’ 1 I> dill I'Mii) 
ViKis i (lillniit TO Ok| I 211 17! I’li II !(i llOtSi llmiiiin Oil Cn \ 


While Indiin lemtorv within the physii il bouudaiics of a 
stitp liashten isilutlerl fioin the state bv tiealy and statute, the 
stiteconils h iM no juiisdlctum evenoici non Indians thei eon " 
litiiiif. S.Okla 248 200 PiL <181 (1021) Su’.inbachy fTalwiliv 114 
Olla 127 241. Pii 1,01 (1028) 

V, touit haiins JunsdutHiii ovtr the subjiel mittc,i and the paitlis, 
Is IIIIIIIII lint to (liciili I|iiisticms iiisiin, is to ils own miisdiitliin itid 
iK iliiisiiiiis on >.uih iiHislioiis u( not o|iiii to cnlliUnl Utticlc hj 
pm U Urn ami 21'MI h. ,fl’ Hi7 lliOdOll) iltinR DfiHB/M \pphqiile 
l-,2 ir s ,27 !!7 (1001) iiirt irnii \ iloiir 21S H S 103 llOlO) 
"’fftffliifss 1 lliidr 08 II S 17b (13TS) (iinliflid in L<in<llnrd i 
Uonletth 102 11 S 147 (1«S0) 


SECTION 6 TRIBAL COURTS 


Th It III Iiidinii IntH his jhiimi Inumfu iuhhi ils imii mmls 
Iinisdidion dm i ((iiiliiiii>isu>, iinohini; Inili uis is i inoiHisition 
sniiiHiitid In inlhoiilu’s nhiih hue hien iliiaili uiaU/etl ** 
Tint “full filth uul tiPilit" lie due to dtusions lendcied In 
tiilial limns in ( isps xnoiHiU wifluii then luiisdniiim, is i 
(toiid hisK iiniitiple iii thf held of cnil juiisdirtion whiih ts 
suiiiioitid In luthoiitu's elsewheie analv/i>d*“ Tlieip leiiiiiins 
Ihp unistion how fax the iiiniei to euuCei tijmn ttihal imnts stuh 
jiinsdiition his been aitinlh eveicised 

This IS n nnttoi on which theip ate frw ftdoi'il statutes the 
ijiKstioii lining been letf piiiuiiilv to the action ot the liilios 
thimsohes Om of the tow fedtial statutes winch lefei to 
tiibil ]iiiisdi(tioii ovei fiMl i ises is seiUoii 229 of title 25 ot 
the United Stotos Code*”’ This statute pioiides Ihnt wheie 
iiijiuies to propeitv me committed by an Indian application fot 
lediess shall be made In the appropinte fedeial authoiities ‘to 
the nntion oi tube to which such Indian sholl belong, toi satis 
fiction” It hns been noted bv the Soliutoi foi the Iideuoi 
Depiitment ** thit this pioiislon assumes that the Iiidinu tube 
las the means of comiielhug letiun of stolen piopeitr oi othei 
foims of satisfaction whcie its membeis bate violated the lights 
of non-Induina 

Apart fium this genoi il stiLute, epecial pioiibion has been 
made by fedeial law with inspect to the tiihnl lomts lu the 
ludnu Teiiitoi) The jui isdiction of these couits both m iml 
and ui cilnuiial matteis, ovei Indians beloiiAing lo thi vinie 
tube, wns specifically leiogiu/ed bv tUe Act of May 2, 18*10 * 
which pioildcdfoi n temporniv goiei iiment foi the' Ttiiiloiv of 
Oklahoma md eiilaigcd the juiisdiction of the United States 
comt in the Indian Teiiitoiy 

Undei sections 30 and 31 of tins act, the exclnsne iniisdiclioii 
pioseiiitl to the jiiduUl tiibunils ot the Indun nations in all 
( i\il md ii imm il cases is lumipd to thosi* c ises m wlndi ' mem 
beis or snid Nitiiuis’ iie ibe sole pailies which eieates in 
rtinbigulti IS III Mil iiicaiuna o( Ihc winds "onh iiaifies’ ni 
"sole pjilies ’ This ainliigiiih howeipi, w is disiieiled In iho 
Rupieme Unuil in the i is* of Athpilii \ Onitei Wh/Os™ In 
this eonuection the i mu ( said 

The lenl question as ipsperfi the Iniisdirtiim in this 
case IS as to (he nieiiiiiig of the woids ‘sole’ m onh 


•»* Be« Clnpter 7, sei 0 
" See fhaptet 7 sei 9 Chapter It ms i 

w>B g 8 2136, derliPd from Act of lone 41) IS 14 sec 17 4 btul 729 
781, amendea Act ot BVbimiy 28 1839, aec. 8 11 8t»t !88, 401 
»»6B I D 14, 68 (1944) 

*"26 Btat 81 The nlevant piOTisiuiiis sics lo md It, an qaoleci 
lu (niapter IS, eec 4 
swieatr s 480 (1896) 


“|)iU(K*s” Thisc wciiils (M* (ibiiciusM susceptible of (wo 
mil I pic I il lulls Tint mil lUc.iii I (l.iiSol lie t ions as I o 
whit.li Iheie IS hut one piilv, but ns lluse acUons if they 
exist It all, aip ici V 1 lie i1 c m li iidh be supposed that 
Ctmgiess mleiicled to Icgisl lie with icspeit to them to the 
exclusion of tlie much mou imnieious actions lo which 
Ihcic lie two piilies They max mean actions (o wlneb 
inembeis of the Nations aie the sole oi only ikirties, lo 
the exclusion of white meu oi peisons othei than mem 
bens of the N itiou mil as iispctts civil casea at least, 
this seems the moie piobuble coiistiuction (P 503 ) 

Uiulei sec lion 6 ot tlie Vit ot filaich 1 1889," eicating the 
Diiilfd Stiles comt in the Indian Teiiitoiy, that court had 
luiisdiction ot a suit biought bv a citiveii of the Umtexi Slates 
who bid become a niomboi niid uUzen til the Chickasaw Nation 
igainst anolliei eiti/en of that nation " 

The teiimii ition of the aiithiiiilv of llie InUal coiiits of the 
Tne Cuih/Pd Tubes is olstwheie discussed 

A typical pioxHion of a contemiioiaiy Iiichau code lelating to 
mil jniisdielion is the following pionsion liom the tubal 
code of the Rosebud tnbe *“ 

The Snpeiioi Couils of the Roschiid Sious. Tube shall 
have jniisdiction of ill smls wlieiein the defend int la a 
ttvembei of the (ube oi tubes within then Jurisdiction, 
and of ill othei siiitt between membeis and non-merabei s 
wlucb aie bi ought befme the Couits by stipulation of 
both psities * ' ' 

In geneinl, tubes which have not uloiited mdiiinutes ot then 
own on Ihe subject snd whidi have Couits of Indian Offuises, 
me goieined by the following icgukiUou of the Uepaitmeut of 
the Inteiior *" 

The Courts ot Indian Oftenses shall have luusdiction 
of all suits whpiein the defendant is a membei of the tube 
01 tubes within then jui isdictinn and of all other suits 
Iielween membeis and noumcinbeis w'bich aie biought 
hefoie the Oonits In stiiinbitiou of both paities * * * 

Judguieiils In elyil i asm leudnerl In Coui Is of Iiidinii Offenses 
may he salisbed out of lesimfed Indian mouns it the oidei 
Ilf (he Secieliiv o) the Tiiteiioi and such ludgniPiits aip con 
sideiPd Inw'ful dphts in jiiohatp pinrepdings held by the Inteiloi 
Dopaitment oi by Couits of Indian (Iffenses-' 


•"25 Hlal 734 7H4 

’"Ka/r y Biirnaif 168 rr H 218 (1897) 

«• Boo (’hapler 24, spt h 

""Oidlnincx' No 4, adopted Apiil 8 1947, appiiivpil by supuinlendent 
Apiil IS 1987, appioyed bv floeretuy of the Inti nor Toly 7, 1937, 
Rosibud Tilhil Oourl and Code ol OffensoB, Chnpler 2, see 1 
•“ 20 C F E 161 22 
«»26 C F E 16128 
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Th( ]icruliiinli(.s ol foilci il Imli in liw with lespect to the i incsciil logAl slJtus ot those Piieblosi to allude to ceituiu basic. 
Pueblos ot Now iltMoo .iiijc pumnlly ftom the peenhar atatna pinuiplcs tleiLloiMtl piioi to the utiiiiisitioii ol New Momco by 
wliiib u IS IOC 01 clod 10 lilt I’lic'blos uudoi SpuiisU ’ncl McMoaii the United Stites 
1 iw II IS iieci'ssiiii, ihoii>li)i.i , 111 oidex to uudcistuid tliel 

SECTION 1 STATUS OF PUEBLOS UNDER SPANISH LAW 


^^hen the Spimaidb outoicd the Itio Oiande V illey m the 
sf'tCLiilU tpiitun Ihtv loimd ceitxm Iiidian gioupa oi com- 
munities iniug m Miiigcs and lliesc ludiuis they dcblgnated 
‘Indies ^||^1I lies’ Ol 'Indius cle lots Pueblos” to diatuiguiab 
them ±10111 lilt ‘Indies BailiaiO' ’ bv wbrnh teim the nomadic 
cud wailikt Indians ot the lefiion woie designated The lu- 
diaiis nbo uoie called Pntblo Iiidiaiib woie not ot a bingle 
tilin' and thot Incl no common oigaiiuition oi liiigungc EaCb 
iilhiee 111 lint lined its own goi ei iimeiil, ita onn iiiigation sys- 
ttni, iiirt Its onn Uosth intcgialed coinmunity life 
Fioiii III eaih (life (he Simiish Oinciiunent entiled Icgis 
Intiou to piotoct the laiida of the I’neblos tioni tiespisa Giants 
wtie ni irte to the nulmdii il Pne’ Icis foi the puipcise of defining 
and piotocting tlie honndaiies c)t pueblo liiids The goneral 
piacfice developed ot flviiig I’ueliin honndaiies at one league in 
each of the ciiCmal dueetions fiom the cential chuicdi Thus 
each Ri int iioiraalli compiised 4 sqnnie leagues oi 17,712 acies 
The polii-y of the Spuiish Got eminent townids the Pueblo In 


^The phnsp ^'Puoblfia of New Mexico” is commonly utcA to deslsnate 
the Hio Qiande Pueblofc, which at the present time comprise 

tcoma, Cochiti, laleta Time?' Laguna Nombe Fojoaaue 
IScuiia, Sandia Son Felipe, Sun Udefonso, Ban Jnan, Santa 4na, , 
Santa Cloia, Santo Domingo Taos, Teancine Zia 
The Zunl Indians of New Mexico and the Rnpi Indians of Ailiona 
aie claeeed at Pueblo Indians, anllii opologionlly , but admlnietrettvelT 
and poliacaUy they have fiequenllj been excluded from inleb and 
lawe applicable to the Bio Giando Pnebloe Foi tbla leaeon they 
are not consldued nitliln the scope of this chaptei except as pubcu 
lail} noted 

The Pueblo ol Pecoe, neaily ertmet m fact was meiged with the 
Pueblo of Jamo* by the Act of June 10 1086, dO Stat 1B28 A eunilar 
legialativc' mergei of the Fnobloe of Potoaciue and Nombe woe locom 
mended In a rcpoit on the “Statns of Pneblo of PoJooQne” eubmlted 
on November 8, 19SS, by George A H Fraser, Bpeclat Attorney 


dmns of Now Mooito is set foith and doctiinonted in n lootiit 
study ot “Pneblo Iiuliiii Laiul Giants ot the ‘Uto Alboii,’ New 
Mexico” (1039) liv Heibeit O Biayoi ol the UnneisUy of Netv 
Mt.xico,- tiom uhicli the following sumumii ot the status of 
tbo Pueblos ib t\cciptecl 

1 The Pueblo Induub of New Momco wcie consideied 
waids of the Spanish ciown 

2 The tnndnnientil legal liisis fm the Pueblo land 
giants lies ru the ) oy.il oidiiianccb The 1689 giante, pur- 
poitiog to loiixcj. l.iud to the Iiiduns, nc Spmious 

3 Only the Mcoioy, goioinois and captains general 
could make gi ints to tlio Indians, and only these ofllcials 
had the lulhoiiU to lalulfito sales of laud by the Indians 

4 All non Indians weie expicssly fotbldden to leaide 
upon Pneblo lands 

6 The Spanish Qoi einment piovided legal advice, pro 
tection, and dofensp foi the Indians Piovlnoial officials 
I had the aulhoiitv to appoil cases dueetly to the audlen- 

ans in Mexico 

6 The Indinnii had piioi watei iigjits to all sbeams, 
iiveiB, and othei wateis which mossed oi lioideii'd their 
lands 

7 The Pueblo Indians held their lands in emmmon, the 
land being gianted to the Indians in the name of theU 
pueblo 

The moat imxioitant of the Spanish laws goveinmg the Pueblo 
Indians aie tho Acfi: ot Mai eh 21, 1551,’ piovidlng that the 
Indians should not lixe separated m the mountains, deprived 
of spnitnnl and tempoial honefits, but should aU be hi ought to 


a Tbo TJnlveisity of New Kadeo BuUettn No 384, p 16 
• Becopilacdon de laa Indlaa, law 1, title £, book 6 
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PtrEBLOS OF NEW MEXICO 


liii ill Mllu'i- (I’n'li'O'.i III AMs 111 Dtiunlm 1, J'lTl, iiiil I 
Octolii 1 1(1 KilS (Uliimi- 111! n. >- .mil iijils ot tli(‘ Pnoblos, 
thp lOMl uiluli ni Iiiiii 4 IbhT luUmii/iuK 1U< vuiiov ind 
liK-siiUiit III till iii\ il iiiiluiHii lit di (lilt tlu lu IS *)l Ijiid 
^i.iiilul 111 (III liiiii 111' iiid iiiiiii'iiu Hii iiiiiiuiils liithPito 
f,i mini ^ili.ili IS III nil I mil mil <1 sn n m mlnu tin* aieis 
111 (lui'siiiui Ip (111 ii'i 11 uiluli 111 Tnl\ 1J, lO'ij, tlu stamu" 
ipiiuuiii^ 'Ills 111 1 mil mil III li'i "ii'l iititiuil' lis Iiiduns to 
III mull liiliiu 1 jiiiUi williliH I iilinl loimihtiis tlu di'iiit 
111 Inliuiii Ilisi iMiiliiliitiii iiiilui list (1 s 111 ' ol u il inoii 

(t(^ In Itidnus till ilidti /II 7iimii\ "i, KSJl, loi tlif ijujUl 
tiiiii III Iiiili Ills 111 thill jKi mi mil iiiitiuiU, mil Det-ii>c 31 
III li’iliniiM 'I I'sll uii 11 mil I 111 ", I" tlu Iiidiiii ind Siuiiish 
iisuKiit Ml \n\ tsii.iiii lull iiiililit il Kill ilitv with 111 ! EnioiiLau 
Sli.llll nils'' 

'1 liiiiiii,li IhisiiMii'i 111 lii,i liiioiiciiu finds tlu sum [iioWlius 


»1\ iMiiiliiuiii I iw -‘T tide 1 Ituiik 0 

" Jliiisc liws uui II luslitia iiul disKi stU In clinp*i T nnd 8 ol Ilall'a 
LiW' ul Ml viiii (IS' 3 1 


lhal all di ilt with In Uoiiuii' m tb' 1 ‘uiblo Linds Act o£ 
Iiiiii 7 , 1 ‘UI 'Hu Jiidi ms uinnil un (hit tlu uens of Lind 
f,i iiiKfl till in In tin Kiili It vnt-iiinuiit an* inliiunKl uiiou l)i 
Hull non Imli III iiu^liliois Thi> non Iiiili in m'mUlmis claim 
(hit Linds which lliet Jiaie aeiiuiud incl iniiiioied in good faith 
IK siihsiijiiiiilh ciaiiiiid In tin Iiidi ms Tlii> riiitial emmn 
niout IS giicM'd to find that white lanch owneis “aie eucioaeli 
lilt, niion till linds ot the 1 itin (Iiiilians), t ikiiif, tho sime 
in 11 lioin lluni cithci In li mil in Moknn', In icason ot the 
IKWii Iiidiiiis 'ibandoiiing tluii lionsos and scttluiuonts, this 
built nlul till .Sjiiuiiids lom, ioi mil inn it ” 'rhioimb tbe 
lugiuui til ill the tins mil iliiiics iiiictcd tin tlu inotcction 
ol till Iiiili uis tin It mils Ul iniiiliiil II lomiilion that ii ist 1 iw s 
to ailiiiit tills iHoliitioii hne mil hi eii idt'(|iiiUh cuiLoici'd 
lud tbi iniiiluit lioiM Hut mini aduiuili iiiliiKi nuut mil 
itlLiid the III tv li^islatiou 


141 Slat 040 See sec ti. 

“Uinalculula luiie 4 1087 tiiiDdafid In Hall LiiW' ut Mi viio (168'!) 


SECTION 2 THE PUEBLOS UNDER MEXICAN RULE 


I 111 stuns 111 Ibi Iiidjm nikb Miw iii mlt is woll siiin- 
iiiiii/Kl III Hu iiiiimiin ol tin Siiiin me Couil oi (bo Teiuton 
ot N \i Mimio in Ttinlijiii \ /) lit urn nt Tiirituijtn" In Util 
CIS Hu Kiipt, ilui niiliii, tint Hu Pueblo Inditns “seem lo 
lm\e liei'ii iniisidiml In tUi ls>iiinish as w ud ol (he goieiu 
muut Mid intillid to siunil iiiaih'gis lud iiiiiltctioii,” wiiil 
on lo ilecl Ul', ji< i I'likei, J 


ISui i iiiiiiiiU Ic Ul iiigi look III iti lu the status Of these 
IK'oiili wlnii Mi'uo IliMW otf Uio Sinmsli joke Among 
IlKiM iiitNtd m tint sliuwle foi iiidoiieiidence, llii<) 
Aalii iau> tu oiiliiii ulii lod the Meiiciins mil its sue 
less w IS diio in 1 IUbI ineisuie to then cffoits It was 
bill nalui il mil fitlui, tbit in the loimation ot tbe new 
c,oii.inuuiit thei shoiiUl taki a pioinmeul, it not i leading, 
Dill ind Ml II ibti should In iiltccd upon an etiunl foot 
nil IS to ill Kill Mid luilitn il iibbts aUid so we hnd 
that tlu ii'MiliiliouiM i,oKiiimtut ot Metioo, Pebiuaij 
21, ISJl i shou time bi'toK the snlneision ot Spanish 
iwwci adopted whit is known as "I'lio PI in of Iginla" 
(Iginln w is the pi III oi the uMilutionniy iimy he.id 
(luiitiis), in winch it is diclaicd that "ATI tlie inhihi 
tants ol New hpaiu, willioul distiiulion, whetUei Hmo 
poans Aft 11 ms oi Indnus aie ciljzens ol tins monaichv, 
with the light to he imploM'd in lUit post ucoiding t 
then lULiit md inlufs ’’ ind lhal "The peiaou and 
piiipeiti of iweij citi/en will lie lespected anil piotected 
li\ the mneiunient ’ I (lideucs i Decietos, bv Gahaii, 
page d , P « Y Ritchie, 17 IIow (tr Ft 1 '521, B38 , P S i 
LuKiu Silvia ri N M 122 (1800)1 

The sinie piiiiiiples weie iiafflimed in the Tioatj of 
CoKloMi ot Anaust 24, 1821 1 Oidones v Decietos, hi 

Oiihan, pige h and m thi De<l nation of Independence, 
ol Octolm 0, 1821 Id , page 8 

The Movioan eongiess theieaflcw followed with i 
leisl foui lets in eiih of wlncli “The PLin of Iannis" was 
I’nifoimh KMisideied ns s Used piinriple of MeTiean law 
F jS s RitoTiio, //iipia 2 Oi denes y Detiolos, pages 1 
Hid 92, ind 1 Id pflfii’ OB 

This Liltoi act wss pnssed Aiignsl 38, 1824, only twentr 
foiu yeais bofoio the TieiU of Guadalupe Hidalgo, wheic 
bv we aeauiiod tlus Teiiitoiv and these people (Pp 
112-1 H ) 

The United States BnpiemeConit m United Sfatetv Bifohie," 
m 1864 commenteil on the foiegoiug MeMcan statutes In the 


followuig teimi, pci Nelson, J 

Tlie Indian inee hating paiticipatcd Inigelv m the 
stnigsle K'sulting da the oieithiow of the Spanish powei, 
»12 If U tw 76 Pic 807 (1804) 
u 17 now B2B, B80-B4O (1864) 


and in the election of an independent goroiumont, it >v is 
nalui il that in Lijiiig the tonndatious ol tbe now goiein 
monl, the iiicMons politii il md social distinct unis in f uoi 
ot the Eiuoiiean oi BiJiuish Wood should be abolished, and 
equiUty ot iightb and piivilegos established Hence the 
aiUclc to tlus ettcct m the plan of Iguala, tnd the deciee 
of the hist Congiesb decluiug the equably of tnil lights, 
w'halcsoi mat bi then laco oi countij These solemn 
dcclniatious of the iwlitical powei of the goi eiinneut hid 
Ibe eltiit, necL'ssanb, to miest the Indians with the piui 
leges ul I iti/i'iiship .IS edectunllv is li id the doclai itioii of 
iiidepi lulouce ol the United States, of 1770, to imcst ill 
tliosc ixisous with these pimlegcs lewding in the i oimln 
at the tune, and who udheied to the Inteiebts of the colo 
nies d Pet , 00, 121 

The hlstoiinu Biayoi piesontb peifeunsne eiidence* that the 
giant of ati/eiiship to the Pueblo Indians, undei Mcxiein rule, 
(lid not dissoh e the status ot w.iidsliip oi the limitations upon 
I ind alienation establlshi'd undoi Spanish soscieigntj It would 
be boiond the scope of tins woik to ontei into this contioveisml 
field of hisloiunl icscaicli, but the conclusions of the histonan 
citod lie woi tliy of notice 

1 That tlip Pueblo Indians of New Mexico weie gtill 
nnisidoicd w.uds of the goicmment even though they weie 
gix on the title “citn'ens ” 

2 Only the most inipoitant of the goveinraeuL olllcinls 
could .inlhoii/e the sale of Indian lands That the loc il 
olHcmls 111 New Mcmeo continned to exeicibe tbe same 
poweis as they had cluriug the Spanish legime thioughout 
the ciitiie pciiod of Me-ucau soieieignty 

8 That the Spanish laws in fuiee pieiioim to 1821, 
lelnllic to tbe Pueblo Indian and to laud pohej, lemained 
in full lone 

4 That berausp of ihe LiviU on the pail of local 
oflirwls duiing the MoMcan peiiod a gioat many non 
Indiins weie able to obtain holdings on Indian lands 
The logalili of suili holdings needs little consideiatlon, 
but the faduio of tbe Mexican goioinment to take iction 
lefl the pioblem up to tbe United Slates aftei 1846 

fi That the title to the Pueblo lands lemamed in the 
name of the mdiiidual Pueblog, and that no indiyidnal 
Indian held the title to any poition thereof** 


“ Bee ilBo Viutcd Btatca v Luotto. 1 N M 422, 428-486 (1869) 

» Puehlo Infllan Land Grants of the “Eio Abajo," New Mexico (1888) 
pp 18-19 

npnoblo maiin Lund Giante of the “EIo Ahajo," New Mexico (1989), 
pp 19 20 
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'rjllii PUKBLOiS UNUEIi Tllli NEW AiEA.IC'<VN TERRirOBiAL (iOVEHNAJENT 

SECTION 3 THE PUEBLOS UNDER THE NEW MEXICAN TERRITORIAL GOVERNMENT 


Iti Aiticli of tlu' Ti(Mtv ol Qnid.iluiie IIuLilgo " the iisi 
dents i)f till leiiiton cull'd In Mimpo \Aeu> gneii tlic ciiiliiiii of 
ictuuiiit, tliPii Mpmc 111 citi/oiishii) In dwlimiK such inttiitioii 
nitJiiii I tell ficim the ditc of oxtli.iiibe of i.ihiic ilioiis, 

' ' ,11x1 tlinsi nho sli.ill ii'inam in the said tiiii 

tones atti'i the expiiatioii of (hat leai, without hiMiig 
dPcLiud thill uitentioii to letiin the ihaiaeten oi Mi\i 
i.iiis, sh.iU III ( oiisidc'ied to lia\c lUeteil to beiouie iiti/iiis 
of the United Htates 

None 1)1 (he rnehlo Iiidl.ills elictccl to letain Mexie ill iitl/eil 
shill, .iiimrtiiiB to the oiiiiiioii iii the Liiaio c ise 

Colonel Wishiiifitoii nude iiiixl im itioii leiiiiiiiiiK the 
jieoph to ell 1 1 hi siuiiinj; i clichii ition liefoiothe cleiKof 
lilt' eouits 111 till ililtiient cUstiiits, it (liei uislud to 
let nil the tilU anil nUits ot Mexii iii iiti/uis In that 
test w huh IS I imhln in in ted due uim lit, tin iiinit is not 
lininil of ,1 single riiihlo Indi in , and hc'iii i hi the' eviniss 
tunis ot the eiithth ailule ol the tit ill tlu'i heiame' 
eiti/iiis of the United Stnlt's as diet non latMOiisli 
eiti/eus ol the Mi Mi in uimhlie (I* 4t0 ) 

Ilhilc the coiulnsioij (hat the Pin Wo Indians thus bee iim 
iKi/ens of Iho United SI ites eanuot lie eoiisidtitd liee fioin 
doubt, lu Mi'w of fbo comment ' of thi Suineiue Couit in Uiiildl 
8tat(>, V Knndoiitl ‘it leinttins an opiu question wbetliii thet 
hate hiiorao citi/eiis,” it would appeal that the Wstoneil eii 
dincc snpiioils the cliim tint the rniblo Indians did eiijoi 
( ilieiushiii both undei Mi'mcui nud uudei United HI ites inle*" 
It seoins eleii, in un iient that, as MeMenns, Ihoi woie pro 
tic lid by seiliou 'I of thi Tieitv ot Guadalupe Hidalgo which 
piomisod, tienluallt, "all Iht lights of eilwens, of Uio United 
States” nnd, miiuednteli, "fiee enioimtut of then libeitv and 
piopeity 

A HISTORY OF PUEBLO LEGISLATION 
Foi seieial yoais follouing tlie Ticatv of Gundulnpe Hidalgo, 
Coiigicssi appaioiitly toolc little nolite of the Pncldo Indians 
Until 18C4, at least, the local authciuties appeal to hate legis 
Inted in pnchlo nintteis uith such pongiessionnl appioial ns was 
given h\ sill nee The couise of this local Icgislntion was thns 
sumiiian/pfl by the Chief Jnstiee of the toiiitonal supieme eorat, 
in United States s Liteoto " 

* I >■ Geiiei il Keainy, aftei taking possession ot New 
Mexiu), eighteenth of August, laib, established a system 
of cnil goveiumeul in New MeMco, oigam/ed courts, ap 
iKiHited judges, and coinencd a legislate e hods, and In 
Deeeiubei, l(i47, that legislatne ,issemblv passed the fol 
lowuig net 

“INDIANS 

“Section 1 Tliat the Inhabitants within the tem 
toiv of New Mexico, known by the name of pueblo 
Indians, and Ihing in towns oi Tillages bmlt on lands 
gi anted to such Indians by the laws of Spiun and 
hlenco, and conceding to such inhabihints ceitnln 
lands and piiilleges to be nsed foi the common benefit, 
aie sevei.illy heieby created and cxjnslitntod bodies 
politic and coipoiate, and shall be known in the Liw 

by the name of the pueblo de (naming il) 

iind by that uanie they and theli suecessois shall haie 
peipotual suciesbioii, sue and be sued, xdead and be 
unpleaded, bilng and defend in any coiut ot law oi 


’‘Signed B'ebmaiy 2, IMS latlflcstion exchanged Maj 30, 1848, pio 
clalmi'd July 4, 1848 0 Stat 922 

211 U B 28, 39 (1913) Bee also Pmfed StatM v Joaeph, 04 U 8 
014, 018 (1870) , Jewel T Vnlied Btatei, 29 C ai 172, 178 (1804) 
’"Biajei, op ott 17-18, 28-24 
« See fn 14 Mipia 
» 1 N M 422 (1869) 


ccniiti ill such utioiis pleas, md inalteis wh ilsoeiei 
piopei to iccoiei, pioirct, ic>tl,iun, demand, oi asscit 
Iht light ol such mil ibitants, iii any indnnlml tlieie 
of, to any Inicls, tciiemeuts, oi liei edit aments pos 
s£SM!d, cKcupicd m iLiimi'd, coiitian to law, by any 
ptisoii yihatexci, and to bung ,iiicl defi'iid all such 
ictions, ,ind In lusist any eiic.io,ie lime lit, ilaiiii oi 
liespass made iiixm such linds, tineuieiits in heied- 
ihiineiits biloiigmg to slid mb ibiloiits, ot mi indi 
ildual ” See Compiled Laws of New AIciuo, 470 
On the tenth at Lmuaii, IhCJ, a 1 iw w is pissed, 
pioliibiling the silc of hqueu to Indians, wuth a 
pimiso, "that the pnelih) Indi ms that bye among ns 
111 not imliided m the wind Indian ’ Hic Coinpiltd 
Laws, p 472, see 5 Tmuaiy 21, IWil, an net was 
pisst'd, icipiiimg the pm bios ot Indians to woik 
ttuqutas (elitcliis) iiid highw lys and extending the 
III of Jamniy Id 1800, oyei the pueblo Tiidlaiis as to 
liespassts of thin slock on the hflrts ot llieit ucigh 
bins Hie Id 479, 171 On the sixtc'cnlli of Ftbui.in , 
ISM, the' legisl line' isM'iiibly of New Mixieo )) used 
the following aet, section 70 ‘That the pueblo In 
di.iiis of this fpiiiloiy foi the piesenl, iiid nnlil Ihty 
ah ill lie declaied by the eongiess of the United States 
to hiye the light, ate exeludcd fjoin tlu' pilyllcgo of 
y'Oting at (he popiil u cleetioiis of (he tcuitoiy, i w opt 
in the ele'Ctions foi oyeiseei? of ditches to which lliov 
lieloiig, ind 111 the elections piopei to tlioii own 
pueblos to elect then olfiicis acroi fling to tiu’u am tent 
customs ’’ The seyeiith section ot the oiginic ,ict of 
Hepteuibei 0, 18")0, myests the legishtiye assembly of 
Now Mexico yyilh the powei to legislate ni)on til 
iightfnl subjects of legislation consistent with the 
constitution of the United SI ites and the pioyisioiis 
of that act, anti fuithei pi oy idod th it “all 1 iw s iMs ed 
by the legislatiye isseiubly and gen euioi, shall be sub- 
niitlod to the tougioss ot the Duitod at iteg nnd if 
disnppioved, shall be null and of no eltc'ct” 

As this act of the sixteenth of Febiuniy, ISM, passed bv 
the legielatiy e assembly of New Mexiexi, has novel been 
disappioyed hy cougiess, it must be legaided as hi foice 
m New Mi'xieo, uicl depi ly cs the pncblo Indians of one of 
the deaiest and most v lined lights, the' light to be lieaid 
by then billots in the selection of agents to make laws foi 
then goveuunent (Pp 438- 44 0 ) 

By the Act of July 22, 1851,“ Ooiigiess pioyidcfl foi (he appohd- 
roent at a Suiveyoi Geneinl foi New Mexico who was, "undei 
such in8tinctiou& as miv be given bv the Bcuetaiv of the 
Inteiioi, to iseeitiiu the oiigin natiiie clmi letoi, md extent 
of nil claims to lands undei the laws, usages, nnd customs of 
Spam and Mexico , ' • * sli ill iilso make a lepoi t in legaiel 

to dll pueblos existing in the Teiiiloiy, showing the extent ind 
locality Of each, slating the nuinbei of uihahitnnts in the said 
pueblos, lespectivelv, and the iiatuie of then biles to the Lind ” 
(P 809) This leleience to “Pueblos” unde no distinctiou 
between Inchon Pueblos and non-Iudian Pueblos 
The Pueblo Indians aie mentioned in the animal Indian De- 
paitmcnt Appiopiiation Acts of August 30, 1802,® and July 81, 
1804” The foinici of thc?se acts (oiitciiiiB this item 

Poi defraying expenses mcident to the yiait of the Pueblo 
ludiniia and then attencLiiits fjoui Ni'w Mexico to AVash- 
luglun, nnd to defiav then exiwiises to then homes, the 
sum of aeyen thon&uid fly'e hundied (lollnifc (P C6) 

The second of Ihe acts cited contains n pi oyision 

Foi the expenses of making piesenls of agucnltuinl 
Implementa and fainmig utensils to the baiicls of Pueblo 
Indnna in the leiiitoiy of New Mexico, ten thousand 
dollaia ♦ * * (P 380) 


»10 Btat 808 
CIO Btat 41 
■10 Stat 818 
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•UrnLOh OF NEW JMEMlO 


Hu* I’ikMo liidi ui'^ lit. lu \l luiMitumcd 1« (Ji»ii>,n>ss lu lUo 
Indian Dm> »tiiu 111 VHiKiiiuatnm Vt I of M u < b i, IS'iT, nbiUi 
coiit nils lliis iiioMsImi 

1(11 "1 suiiLyiiig^ and uiaikiiii, the iictiiiiil 

ImiiiMhii It's (if ludi 111 1)111 bins, 111 tliL Ttiul-oiy of Ntw 
M(\i((i thitL thdiisiml stitn liundnd iiid Mtv dolliis 
(P 181 ) 

On Diitiiilid lS'i‘> (’oiikuss Kit'd fiMiiihli niion lilt' 
it'Ihiil (if (Ik* 'liiiKidi <l( lu'i i) foi flto fdtilriM ot N(« flIiMto, 
(oiiliiJiiiiv imi hill l.iiiil (I mils (it lbi> hilliiMiiit, Pin bins Jinn/ 
iVioiiii, Sill lull! I'uiiiis Sill l<Mi|'(> I’lios I 111 hill Siiito 
I'iiiniitit;(i 'Pins, Siiili ( In i lisiiqiu' Flin lldilnn n Poiiiinjiu' 

Zn, Siiidi I Islctii 111(1 NimlK ' 

Tills i(iiii;i( ssKiii il ( (iiilii iinliiiii of piKlilii lillis is sulnnl In 
III'' usual iiiuMso ‘'I'liii Ibis ( (iiiiiim iiKiii siuii onh hi niii 
slruid is I i( Iiit((uisliiii( III (it all lilh iiitl ( I iiiii of lln Tlitibd 
Still's to nil of siiil ] mils and sli il] not allid im iiheise 
iiilid iifdils, slKiuId siidi oMsl’ 

To till' fnu’bdiiiK list (it ((iiihiiiuil inu lihi (I unis lln in w is 
idrtt'd. 111 ISO*) iinv (Inm ol tin I’udilo ol Riiili Ana ‘ Mint 
\tais liTi i sninlai iialdil w is issiu'd to Hit' Ziiiii I'lulilo 
Indinns 

All llial the Uiiilid SI itts tould j{h(> wns i quit ilaini 
dt'ei] l-iiinstoiiirip to Uit' Pntlilo Indians ii<i own shiie it 
(Onld not tiniistti iiioiwits tiuni one pimte oniiu le in 
otbci 

Till' muits ol tlx ITjiileil Ktatis nniilil aUv.ns but the 
iiqlil, on due (uiisiib i itioii of all tin Inis imohtd to 
del ei mine Ibe ad ml owneisbip ol aii\ (tiscii pit'it' ot 
Imd But It b.id neioi Ihvu miIIiiu flu powei ot tntliei 
till' It'gislaliM' 01 Ui( evuilm lo tbiiige piniito liiirt 
tubs Thp ludiclil powoi iloue (Oiilrt sel lie ilic question 
of the eneioithiutnis upon the lauds of the Pueblo 
Iii(hui«i — eucioaitliments dalnift haok foi tentniies nxlsing 
jiiillv finm eietd imitls fioiii mloiitlitionsbiv iiaiUs 
tioin fho nted ot a touimoii iloltuso against ‘Tudios 
Uailiiiios" Sdine ot tlioeo seltlem outside the pueblo 
walls (1 limed title fiom lXeMt<iiJ iiid Siwuiob giants, as 
did the Pueblos thtinsehes some bad olitainc'd then lind 
In pnithise finni lln* Indian t omnninities , some neu' 
iiiliurttis luui and siiiipb no doubt soint, bogiiinnii? 
with a snlid title linl skillfullv eiilaigod then lioldiiitts 
br h’sa (kfoiisibb nicnns All Ihesi jnobUms c’lme ns an 
nnhnppy hentage to Iho new goseinmenl ot the Innd * 

In the Appiopiuition Act of Julv 16, 1870,” a sum la appio 
printed “to bo eopended In establishing schools among the Pueblo 
Indians,” and similar pionsions leippeni m latei acts 
In the A(d of BI,iy 20, 1872,” the Indian Depaitment Appiopiin 
tion Aet foi 1877 and legubiilv in succeeding nppiopilation 
acls,*" iniivision is made foi iwiy of an Indian agent at the Pueblo 
Agency Theioaftei tongiessional nppiopnations foi the woik 
(it Ibe Indnn Pepulment among the Pueblo Indians of New 
Meileo die giadniUy elaboialed 
In the Indian ■nepiitnienl Appiopiiaimn Ad foi 1876 ’"and in 
siilisequent oppiopnition nets pioiision is made foi pay of iiitei 
pieteis at the Pueblo agoiKv 

The Appi opilation 4ct foi 1887” confa ins Hie following pi oil 
Sion embodying the hist .issimiptlon of fedei il ipsjHinsibibly foi 
“cnJlialnK" the Pueblo Indians 

Poi inilizatlon and instindKin ot the Pueblo Indians of 
New Mp\i(o, induding p.iy oC teacheis and iiineliaso of 
* U Stat 109 
"11 Stat 874 

“Act of Ifetiindiy 0 1869, c 20, 18 Stat 138 
••Act of March 3, 1991, c 198, 40 SUt 1*100 

••SQynioui, Land Titles in the Pueblo Indian Cotmtiv (1924), 10 
ABA Joui 80 89 
a* 16 Stat 9« 907 
» 17 Slat 106 

■>Seeiton(so T truiUd Statet 34 C Cls -SI (1889) 

« ket of June 22, 1874 18 Slat 140 
« Act of May 17, 1882, 22 But 68 


seiHls and igiunlliu.il iiiiiili'iiieiils, seicii thousand flii. 
biindiul dolliis, md ot tins sum not evui ding one thou 
Sind hi( Inindiicl dolliis nwi, in the distiehon of the 
ronimissionti ot Iiuh in AfCius, he used lu eonstuKtmg 
11 ligating ditches at Zuni md Temez Pueblos (P 88) 

The foiegniiig pi 01161011 i6 substanlially lepeated m suhaequent 
Iiidt 111 Dtp iiliuiut appiopii.ition acts" 

The np\t addition to the sioiic of congK'ssional lesponsibility 
loi lilt Pueblo Iiiduns .mpe.iis m the .ippiopi i ilion id toi 
IS'i*! “ wbiili fsliidislus till laist of ‘spw ml atloini'i loi tbe 
rneblo Iiiiltiiis of New JliMio’ by Mitne of Ihc following pio 

MSKin 

To (liable IIm' Sctiel.ii) of Hit Iiifenoi In eniploi a 
siK'dil illoiiM'i Xoi IliL Pueblo Indi Ills of New Mf-aito, one 
Hiousirid file bnnihed doll.iis 

Tilts pioiislnii IS icciiidtd in 'iihsi line iii siiKCiding appio 
)iij ilion ads “ 

Tlic Appiopii ilitiii Vd ot M.iirli 7 l‘)l)'5, loi tin flsi il ye.ii 
10116 contains the following item ot pt'imineiit legislation, called 
loiHi, .ippuintlv In Ibe tleiisioii ol Hie Ni w Mi'Mio Toiritoinl 
Cninl iciub ltd on Miith I, lOlH, in tlu i.ist of /dii/oij / 1 /)< 
liiiquent T<irpau<>6'‘ 

Tbit the liiids now held )iy tbe v.iiioiis dllages oi 
pueblos of Pueblo Indians, oi bi inihudu.il membeis 
Ibeieof, \dthin Pueblo leseivations oi Uuds, in tbe Tei 
iiloiy of New BIpmco, ind all peisonal proiieity furnished 
s,iid Indians by the United States, oi used m cultmtmg 
9, lid binds, ind any lattle and sheep now possessed or 
that m.iy hcieiflei he icqaiied by siud Indians shall he 
free and exempt fiom tatanon of any aoit whatsoesei. 
inehidiUn tiscs heielofoie loiied, if am, until Oongitss 
shall othci wise pi Glide (P 1060)** 

Up to the admission of New JteMco lo st.ileliood, Iheie is no 
initlioi fcdt'i il Icelslation foi the Pueblo Indims of that state 
t\eept ill tbe Indian Depaitment appiopiiatioii acts (ledesig 
nated, beginiiing with the Act of Apiil 4, 1010," as the Buieau 
of Indian Affaiis appiopiintiou acts) Tliese acts inelude specnl 
ippiopii.il ions for iiiigation foi the Ziini Pnehlo,” and foi the 
Inultling ot Iwo budges ncioss the Rio Pti nule al oi neai Isleta 
and Sill Pelipe Indian Pueblos, with piefeiencc giyen to Indian 
Inboi ’* 


■ Act of M'uch 1 1889 22 Stat 4B8 , Art of July 4, 1884 28 Stat 76 , 
Vet of Uiuh 9 1889, 23 Stat 362 , Apt of May IB 1888, 24 Stat 20 , kcl 
of Mirch 2 1S87 24 Stnt 440 , Act Of Turn 29 18S8 29 Stat 217 , Act of 
aiaicb 2 1889, 29 Stat 990, Act of 4.ni,u6t 10, 1800 26 Stat 986, Act 
of MaiPh 9 1991, 26 Stlt 989 , Act ot Tulv 19, 1892, 27 Stat 120, Act of 
Match 8 1899 27 Stit 612, Act of Moich 2, 1808 28 Stot 876, Act 
of June 10 1908 39 fitat 931 , Aet of Time 7, 1897 80 Stlt 02, Act of 
Jnll 1 t99« lOMnt 871 A(1 ot March 1 1899 90 Stat 024 
Act ot TnlJ 1 1998, 90 Still 971 894 
»»Acl otMnub 1 1898 30 9tot 934 Ad oi Miith 4 I'Mll « M,ii 
1068 art of May 27, 1902 92 Stlt 249 Ad of Miuh 1 1909, -.3 

Stat 083 Vcl of April '31 1004 33 stat 189 Ad of Maich 3 1009 

38 Stat 1048, Act Of Tunr 21 lOOb, 3t Stat 32C Act of March 1 

1807, 84 Btat 1016 , Att ot April 30 1808 98 Stat 70 , Ad of Match 

S 1009 36 Stat 781 A(9. of Apiil 4 1010, 48 Stat 260, Act of March 
9, 1611, 18 Stnt 1068 A(t ot August 24 1013 37 Stat 518, Act of 

Tune 40 1914, 98 Stat 77 Art of AliguKt 1 1914 98 Stat 682, Act 

of Mav 18 1916 S9 Ht«l 134, Ad of Maiph 3 lOlT 80 &tnt 969 Ad 

of May 26 1918 40 fetat 881 Ait of Tunt 30 1919 41 Stat 8, Act ot 

JVbiuary 34 1920, 41 Stat 408, Act of Manh 8, 1021, 41 Stst 1226, 
Vrt of May 34 1022 42 Btat 852, Act of Janiuiy 24 3928, 43 Stat 
1174, Act of Tune 6 1934 44 Btal 890, Act of Dei^nber 6, 1924 44 
SUI 704, Att Of Much 3, 1025, 43 Stat 1141, Act of May 10, 1920 
14 Stat 469 , Act ot Jaanaiy 12, 1027 44 Stat 084 , Act ot Match 
7, 1928 46 Btat 200 , Act of March 4, 1020, 46 Stat 1962 , Act of Mar 
14, 1080 48 Stat 279 Act ol Pebiuaiy 14, 1081, 46 Stat 1116, Act oL 
vpiu 82 1092, 47 Slat 01, Act ot Ifebiuaiy 17, 1038 47 Stat 820 
« 13 N M 199 76 Pac 307 (1004) Bee p 884, a 
■" 48 Stat 1048 Of Chaptrt 18, sec 2 
"86 Btat 200 

"•Arts ot Vprll 30, 1008 36 Stat 70, Match 8, 1909, 85 Stal 781 
"Act ol Match 8, 1911, 96 Stat 1058 
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B HISTORY OF JUDICIAL AND EXECUTIVE ATTITUDES 
TOWARDS PUEBLOS 

U)o poiiud which the toiegoiiiK hi'itoij of teduiiil logis 
Icition co^el's, jndinril and e\tcutivps attitudes towaids the 
I’liehlos vTf 1 C uudeiRoins a gindu il chaiigo iiaiallol to the giad 
n.il incioi‘-e in the nctmhes of the Indnn Biiioiu imnng the 
J'nehio Tiidiiiis 

Pol 111 mi joTi'. <itt( 1 Dip .Kfo^sioii of Now Mt\«o (lie Piioliloc 
MPic iiol loiisidoK'd Indnn fnhes within tin meaning ol ixisling 
s| itulis DniniK the 21 le.us Hut elapsed holween tlu Tieats 
of (Jnad.iluiie nidilgo ind the Aft ol Miidi S, 1*171" wlmh 
loinnnatid tJie piiftne of iniknig (le.ities with Indnn (idles 
no lieaty was cm negotiiti'd with ini ol the Piiehlos The 
icTsoiis toi distinKUisliing lielweeii the Pnelilo Indians and othei 
aboiiinncs im set foi that length md in uiloitnl toims hv the 
Snpienu Coiiit of New Mexico TcuitoM, m the cast ol Vniltil 
Nfoffsv fj«re/ o/’ decided in lauuau ISO*) Hi it eisc iniohed 
an iltcnipl by tlie United Htites to invoke sertioii 11 of the 
Indnn Intiuouise Act* of Tniie 10, ISU which made nnau 
Ihoil/cd setlleniPiit ot tnh il lands i ftdenl olfinsc, as 
fvtoiided hy section 7 ot the kppiopiiation \it of Pehiiian 27 
IS*)! ** ‘ ovpi the Iiidi in tubes in the Teiiitoiios of New' Mctko 
and Utah ” 

Thf teuitoiinl 00111 1 dismissed the suit on dpmuiier, de 
clnimg, ppi Watts, C 1 

• It those puetilos twonty-oiie in nuiubei, weie 
ically included in the pioyisions of the Intel com se act, 
intended toi a ditteient cUss of Indnns, the Indian de 
iiaiLment, duung the last twmly yens that they have 
Iieeii undei then picteiided coiitiol, would hue bid 
bliiend upon out statutes at laigc corl unly not less than 
eighty tieatiea with these twenty one guahi nations 
(P 487) 

I 1 It will thus be soon by a lefoience to the acts 
of cougiess aboye cited, that no peison has evei been 
inthoii/ed by eongiess to be nppolnted agent toi the 
pueblo Indians, noi has any one eyei been < oinmlssioned 
as agent foi them, and the design ition of an agent foi 
tlie pueblos by the Indian depiitment is without aiiy iu 
tlioiity of (ougiess or the decision of any judicial tii- 
biinal authoiized to pass upon (he question, and the tuns 
fer of tight Ihons uicl of the most honest, mdustiious, and 
law abiding tlti/ens of New Meuto to the piovisions of n 
code of laws nnde foi saiages, by the simple stioke of 
the pen of an Indian commissioner, will nevei he ao- 
sented to by cougiess oi the judiciil tiihunals of the 
eouutiy so long as solemn ties l ies ind human 1 iwt, affoid 
any piotettioii to the Uhcity and piopeity of the citizens 
(P 488 ) 

Attei ipylewiiig the hisloiy of leiiitoiial legisUHon with 
leg.ii d 1(1 ( lie imeblo Indians of New ftloMeo, (ho ennit tontimied 

■* * >• i( IS Ihe iiglii mid duly of (he points 1o m’p 

that every catiypii ol Hie (eiiHon ot New Mexico, m 
eonfoimiti with the ninth aitidc of the tieati of Guada- 
lupe Hidalgo, “shall be mamtamed and piotecled m the 
flee PDjoymenl ot then hbeiti end pioperti, and sec meal 
In the fiee exeirise of then leligion without le^tiichon” 

This conit, undei this section of the tieaty of Guada- 
lupe Hidalgo, does not eoiisidei it piopei to assent to the 
wdUidinwal of eight thousand eitizeus of New Mexico 
fiom the opeintion of the laws, made to secuie and main- 
tain them m then libeity and pioperty, and consign their 
libeity and piopeity to a system of laws and trade made 
foi wondering savages and ailinmisteied by tJiG agents 
of the Indian depaitjnent If such a destmy is m store 
for a large numbei of the most law-abiding, sober, and 
indnstnouB people of New Mexico, it must be the result 


"16 Btat 644, 666 
"1 N M 422 (1869) 

"Act of Jiuie 80, 1884, sec 11, 4 Slot 729, 790 
"9 Stat 874 


of Ibo diiect legidnlioii of cimgicss oi Hie mandate of the 
supieme comt This coiul I pels itself incompetent to 
ccmstxue them in(n any such coiiihtion This couit has 
known the conduct and habits ol these Indians for 
eighteen oi (wont) ip us, ind wo su, without the fear 
of successful ecintiadirtioii tint you mm pick out one 
thouscincl ol the liest Ampticins in Now Mexit-O, and one 
thousand of (he best Mpxk lus in New Mexico, and one 
Ihousand ol (he woist pueblo Ii di mis, mid theie will be 
lound less, lastli less iiiindei inblieiv, theft, oi othei 
oiinios among the thniis.inrt ol the woist pueblo Indians 
than riuioiig (he Hionsiiid nJ the best Wevicans oi Ameii- 
enns in New Mexico The asscK i ite inslice now beside 
niP, Hem Toah Hoiialitoii li is hi c'li nidge and I iwjoi in 
this letilloiv fell ovei twc'iitv \c ii‘, and the chief justice 
Lni oiei scveiitcHii yens iiid duiiiig ill that tune not 
tweiilt pueblo Indi ins Inye been liioiighi hefoic the 
points 111 nil New Mexico ncciised ol viol it ion of the 
piluiiiial laws ot this ic'intoiv Pen the Indnn depait- 
ment to insist, is Hiev hive clone ten (he Inst flfleen 
tens, upon the iCHliirlioii ol thesp citizens to i state of 
va‘-snlagp iiiidPi the Inch in intPitomse net, is passing 
sliangc A law iii idt tin wild, w indeiing s,iv,iges, to 
hP extended om t i iicoplp li'ing toi tliioe cpiitmus in 
icncpcl ibodes and enltiv itiiig Hip soil (oi the mainte- 
nance of theniselv es ind iiiniho'-, mrl giving in px,iniplp 
ot \ntuo, hoiipstv, iiid iiuhr-tiy to then mine eivih/rd 
nPighbors, ni tin- ptihchiemcl sge of piogtess and piopei 
undei standing of the civil lights ot nian, is consideied 
by this couit as vv holly mappUcible to the pueblo In 
dims ol New hicxieo (Pp 141-442 ) 

It has alieady been shown tbit the people of Oochiti 
aie a eoiponte Ivcidv ind tli it i lull and ample lemedv 
IS given them to piotc'ct lud del end then title to then 
Individual end coninion 1 iiids, ind th it thei do not need 
my issisl mce liom the piiial st itiites of the Umted 
Stitts to accomplish that puiposc ' ■* ' let the 

luchan dcpaitiueut hive plsepcl undei thou eontiol tlie 
twenty one pueblos of New Mexico, ind get (he laws of 
Unde ind inteicouise, desicucd to legiilate the commeice 
of the counUy with savages, extended over tliese peace 
tal md mdustiious citisciis, and m loss than six months 
they will have fifty lawsuits on hind about questions 
settled bv a toimei boveinniont flttj je.iis ago (Pp 
44I-44S) 

One of the giomids ol Hit Liifito rlLcision was dunohshpil 
whe-n (he Appiopiiiticm Act ot Miv 2<), ISTiJ," made iHOvisicin 
toi an agent foi “the Pueblo ignicv,” thus ti citing the Pueblos 
on a pniity with othei tubes The Umted Btiles theieupon 
leuewed the ettoit that bad been defeated liv the Liccei o decisioii, 
to invoke the Act of Tune 30, 1844, for the piotecUoii of pueblo 
lands agmiist tiospass Again the teriitoual souit denied the 
appliiabihty of the 'rtitiito to the Pueblos," and this time the 
Umled atnlcs look an 'ippenl to the anpiemo Ooiiit The Bu- 
piomo Oouit, in ITiiifid BtnlO', v J’ovp1\ “ afliimed (ho decision 
of the tPiiiloiial comt, olteiiiig these lensons foi its bolding 

ITie cliaiaclei and histoi y of these people aie not 
iilisPiiie but iKcuiiv a well Known pi^r in the stoiy of 
Mexieo, fiom the conquest of tlie romiliv by Coifea to the 
cession of this put of it to the United slates bv the tie.itv 
of Guadilonpe Hidalgo The subiiit is temptmg and 
full of Inteipst, hut we have onlj sii,icc foi i few woU 
poiisideipd sentpiicp.s of Hip iipininii nt I hi chief justice of 
the eoiiil whose iudgmeui we .iie levic'wiug 

“FVii oeidntips,” he s,iys, "tlie pueblo Indians have lived 
111 villages. 111 hxed cciininiinities p,ich having ds own 
municipal oi local govoinmenl Aa fni ns Uicni hisloiy 
can be liaceci, (hey have been a poslcii il and agiicniltiiinl 
people, laismg llocka and pultivating the sod Binco the* 
intioductaon of the SpamiJi G-itholic nussioruiiy into the 
countiy, they have adopted mainly not only the Spanish 
language, hut the religion of a Ohiisli.iii chuich In eveiy 


« IT Btat 107 

*»cr««fd Btatta V Bantittevan, 1 N M 688 (1874) , Vntted Stertw v 
note, 1 N M 698 (18T4) , tlnitpil flffcitcv v JCortowHt, tM. Umtotl 
mat» r Joseph, »6id 
"94 11 B 8X4 (1876) 
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I’VLIW 


Ot NMV MIlMCO 


])1M 1)1(1 IS I It ( l( (1 iiliiiidi Il(iii( ||((1 IdlliL \\(>|s]iiiiur(!o(1, 
KdildliiK to tiu liiiiii Ilf thi Itoiii.iu C.itlioUi K'liKloii. iIIkI 
in IK ill h ill IS lo lio ioiiiid I iiiKsf oi tins (Iiiitdi, who ih 
U( o>,iii/(d IS (Ik a siiiiiluil (?iu(It aid uhisii Tint 
niiiii Ilf ic till ( lu iih ill (il tliiii lilinkds, (luilnii); ikii 
inliiiiil aid iiiliiim iiuiilt nu ids ik< Intoitiili md 
MitiR aiioiit, llioiii IS fiistoiid aid i m oiiiaud Tlui 

III IS mil Ih>,( 111 IS iiifisl iiiliiHis III ]Hi>|)l( dipiiKil Ilf I 

nil ins 111 taiilitiis tin (ilniitiim TIumi ii iiiu>s, lluii 1 
(usliiins, tiuii li.iints, all sitialii to tliosi nt tho ikoiiIi in 
who'-i niidsl till'! itsido in in tin iiuilst of wliiim linn 
inu'lilos ii(‘sitiiiUd Tlio (1 iiuiinl molds Ilf tin inuits 
111 IlK TciiJlnn si laih i mi tain Hit ii iini iii: i iiiKldo 
liidiin 111 siioil, lliii all a insu i alili , indiislmms, in 
101111,1 Ilf, lioiicsl aid in (lions ptoiili lliii no Indi ins 
mill ill f( iliiio loiiiiiloMiiii aid i tiw of tlioii lialnls 
in ill ollu't lospiits suiii iioi to ill lull a iiw ol tin mil 
i/(.d Indian tiilK's of tin (oniiln aid llii i ijnal ot tin most 
(i\ili/(d tluiiol Tins close iipt 11)11 ot Ihi pndilo Indi ins 
I think mil Ik cicoiiiid la ,111 alio kaon thiin is failliin) 
111(1 lino 111 ill iisiK'cls Siidi a IS ihoii dm iilii at llio 
tain of llip Kiiaisiiiun ol Noa Mixuo la (In llmfid 
SI itis, such IS tlioa duiadoi noa ' 

Al Mil lime llio ad of IStU aas p issmi Huio aoie no 
Slid] Tinlians as those m iho iimtid Stalls niiloss it bi 
ono Ol tan iisen itions ni tiibos, sudi is (bo Senocas oi 
Onoid.is of Noa \oilv to abmu it is de'ii the deicnth 
siH tioii of till' s( itiilc < (Mild hat 0 no ipplit itioii (rii 
617 ) 

Tlip tiilios fill aliom (ho ad ot 18t4 a is diuIp woie 
(bosi smiii iiifloiKiiilonl tubos abom oui g<a(*iiiim*iit Has 
daa\s i(K!ogiii/od .is ovnipt fieim out bias ahofboi 
ailliln Id aitliout tin limits of an mgiiii/iHl HtiU oi Tei 
idiiu, .111(1, m icgaid to tlioii doim'slu guiiiniuont, toil to 
IlKMi nan idles .aid tiiditioiis, iii alioin ae hate kkor 
ni/id the c ipicdA to make tie.ities, .ind with whom the 
gcaeunmmts, stite and nitional (b il, anth i few e\tep- 
tuiiis only, in then uation.il in tubal di.iiadei, ind mil 
ais melaidnals 

If the imoblo Iiuli.ins eliltci tioni tlip othei iidubd aits 
of Nea Mixito in lioldiiig lands in lommoii, uid m a cei 
liin liitiniihal feiiin of douiostic life tbii onh leseniblo 
in tills lUR 11(1 th(> Shakeis ind otln i coiuiiuinistie soeiotics 
in tills connti i , iiid caiimd toi that i eisoii lie dassod a Ith 
the Indian tubes ot abom ae haie been speikuis 

W p hail* bt>en nigid bv counsel, in uca ot lluse consid 
ci.ilions, to declaie tbit Iher aie utizoiis of Ibi United 
States and ot Nea Mptico Dnt abiding In the iiile ahwh 
ae think cnight .ilaavs to gomn tins couil to clcKide noth 
mg lieumd wli it is nctessiu to the judgment ae iie to 
lendei, a-e leave that (luostuiu until It shall lu made m 
some t.ise aheio the lights of citi/enship iie necessaiilv 
nil oh cd But ae h ive no heslt itiou in saung th it then 
vttfti/s IS not, in (he 1m o of the facts ao have stahul, to be 
detei mined soleh bj the ciicninstniice that some ofliiei of 
the goi eminent hns appointed loi (horn an agent, even it 
ae (onld take ludicial notice of the existence oi that fact, 
suggested to us In fiiguinent 

Tninlng on: attention to the tenuie by wliirh these rom- 
mnnitics hold the land on which the settlement of defend- 
ant was made, w find that it is wholh diffemnt fiom. that 
of tile Indinu tubes lo alioin the act of Congiess .ipplics 
The United Stales haie not lecognizert in those littei any 
othei Ih.in a passing title witli ugbt of iiw*, niitil hv tieiti 
Ol otheiaise that i ight is cwtingnishod And the ultimate 
title lias been nlaats held to lie in the United Slates, with 
no light in the Indi.ius to ti.insfei it, ox eieu then possob- 
sion, without consent of the goveinment 

Il IS this fixed cl.ilin of dominion ahidi lies at the 
foundation of (he ait foi bidding the white uuiii to mnko a 
settlement on the lands occupied bi an Indian ti die 

The pueblo Indians, on the contiaiy, hold thou lands bv 
a light supeiioi to Hut of tlie United Stales Then title 
(biles bacli to giants mnde by the goieinmenl of Spain 
lietnic the Mexiiain losolution, — a title winch was fully 
letoemfod liv the Meiae.in goyeiiiment, and inotecled bv 
it In the henty of Gnndaloupe Hidalgo, bv wlncb this conn 
tiy nnd the nlleginnep of its inhabitants weie tinnsfeiied 
to the United States (Pp 617-818 ) 

If the defendant la on the lands of the pueblo, without 
the coDbent of the inhabitants, he mny be ejected, or 
pumahed ciully by a amt foi tiespass, occoiding to the 


li\\s ugiil.iling sndi iiiittus in tin ’’leuilDn If hi is 
Hull uitb tluii (iiiisiiil 01 liceiisi, !,(• kniiu ot no nniiiv 
wbidi Hie Uiiitul St it(s siiltus bi Ins piesiini, iioi ,iiiy 
st iliiti uliidi he Mol iti s in that legiid (P (>1') ) 

Sonii \( iislitei Hu Snpnine Conit uoiilil isuilie the news 
expussed in 187i) in Hu Jitsifili i.ise lo iniuimte infnimatinn,'*’ 
but foi iMviiIy tom iliKailis Hu Jo'.iph lasi fisid Hu 1 iw goieiii- 
iiig Hu Niu Me Mill Piublos" 

111 ISMl, Hu Attoiuei Gtiiiiil inled that full i il st itiilos 
mil lull i/iiig till ( 'oinimssioiu 1 ot liub.iii All iiis to license iiid 
legal ite Indian ti iib'is " bad no iiiplu itioii to the Pueblos 
111 ISbl, Hu \ssist ml Altoiiui Genei.il foi tlie Doiuiluient 
ol Hu Iiituioi iiihd til It Ians lebitiug to tlio ippio\,il oi U.isos 
ol Indi 111 tubal 1 Hid bid lui ipplic it ion (o the I'licblos'^ 

In P’Otl 111 Hu CISC' ot l•ll(hlo o/ \ Homo a Ibi tii 

iitoiial (oiiil. 111 1 suit to (piiel lifU liionght b\ ,m .illeged lun 
icv(i of piidilo 1 iiuls issued idciiee isiiinst the I’neblo, lusing 
siidi dicioi mion a tiiidnig Hut Hu I’lielibi bid i ilidli gi.iiilcd 
lu.n tbi I ind HI (pu tioii ,111(1 upon i holding Hint the tei utnu.il 
st.itiile (it limit ilioiis''' 1 in ii, mist Hie Pueblo 
In I'lOl, 111 the CISC of Tontoi i/ of \t ir rno \ Dilim/nc nt 
Ttijpti III ) ' (be ittdiijit lo (oiled I i\tb on piublo 1 inds u,is 
iipbcld bi Ihc Umlou.il lonit on the bisis of tlie icasoning 
in the Lmoo and Josiph iisis Tins xnliiig, howeiei, as uo 
haso sun, was uMistd b\ i onaiessional eiiaitmont' 

In in07 in TJintid HUths v the teiutoual comt held 

tluit (h( Pueblo Indians w Cl c not iiiM'iedl)! Iiubiii linnoi liws" 
iiiikiii), II in offeiiM to sell oi gne lutoxu mis to “am Indian to 
whom illotnient ot land Inis been niiide uliili the title to the 
s,iiiie shall be luld in tinst In the got ci imieiit, oi to .un Indian 
awiidoftbe gmeininentuudoi thaigeof am Indian supeilntend- 
ent 01 agent, oi .my Indian, indndlug mixed bloods, ovoi whom 
the goveinment, tluough itsilcp.!! (meiits, exeicises guaidinnship ” 
'Hus iiibiig Rgaiii, w IS Kieised bv Congiess, in the New Mex 
ko Ell ibliiig Aft, whidi will bi tioatcd in the following section 
Bv w.iv ot snnuniiy, it nnv be said that duiiiig the peuod 
fioni the acte'-sioii of New Mlmco lo the giantiiig of stitehood, 
Hie Pmblos b.id <i legal st.itus sbiiplv distiugnished tiom that 
of most otlKi Indian liilies and oomuielieudod undci Indmn 
legislation oiilv when Congiess h.id expio^sb so iiiovided, ns 
111 the ninttci of igeucv luamtonnnco, "ciuli/ itioii" appiopua- 
tious, nnd fcix eveniption In all othoi inspects, c ich Pueblo 
lind 1 status snbst intiillv sumlai to th.it ot any othei niiimcipnl 
coipoi ition of tlie tei lit 01 V " 
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(I'll 11 Set infia. 


riii (ITcrt ot tills dccisliin was to (onflim the opinions aud Judg 
mint thit had licfnic that time Uiin icndirod with respect 
to thi Pueblo Indians As they win fnitbri adianiud in ciTifiri 
tloii tluin thi noniidlc Inlus liettii veisid In the aits lud indns 
tiles Ilf orduiaii lift, so thev were lecognirod as disciving the 
tuatmint uioidid to ciuli/Pd ind Industilnus people But with 
thi gieiitci fieidom and piivilege nt tbeli status wint a gieitei 


lesponslbilltv ft their land was their own thoj must use then 
own indcnient in tin dlkpositinn of It The Buiiiimt Cuuit had 
dpiidtd tlial the T.ulled States had no right to intcifcre 
- - . . . .. 


Oui highest liibunal had yioken — 

decision wtnl un[b.iUi'nted llu Ihiiblu goieinois mnnat,o{l the 
luids of theti piople na thei hid nlwiis done nnd hack of eyiry 
siK w IS (111 issninnic of the Bupieme Couit that they bad a 
peitiil lud (oinpUte light Iciniiki it (Seimoui I.indTItlis 
lu thi Pniblo Indlin Cimntiy U'Ut] 10 A B I tom >0, 10 ) 

20 Op A G 211 (IfiOl) 

Acts of August 10 187{., set 0 19 Stat 1T6, 200, July SI, 1882, 22 
Slat 179 

10 I, I) 82(1 (1801) 

10 N M 18 (.1 Pne 122 flOOO) 

H M Compiled Laws (1807) see 2088 
12 N M 130, TO Pic 816 (1001) 

Blip) a, p 886 

14 N M 1 88 Pbc 1128 (1007) 

Act of JannniT 80 1807, 20 Slat 606 
See, however, fn 187, wfio 
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SECTION 4 THE PUEBLOS IN THE STATE OP NEW MEXICO 


^Mllle Now Mo\lc() w is i lomlius aiitl thus in anoiicj ol the 
Pidci il Qoioiiiim.ii( (Iicio w.ii 1 tciuUni-v to le.iM* to the loiii 
(null {foteiiijitent toiitiol ot Ibe I’ttclilo-., ,nid Ihf teiiitoiiil 
inlhontios SDUitlil goiitialh to issimiltte tho Pnchlos to the 
stiiliis ol othui lUUiiiLiiidl ioiiioi<itloiih of the Uiiitotj This 
tomU'iKV, IS wi li.no soon, w is ihstUod in the niittoi of t ixn 
lieu, but in all otlioi iisiicots tho illation of the Pnoblos to tin* 
tiKliial e\oinU\e w is e\tiemLl\ tiuvious 

l\ilh tho iilinissioii ol New Mi\iio to stulchond, liowovei, a 
shiip ii'Mis.il otiimwl 111 thi'si tondemios The lamination 
ot tho tpiiitoiidl fco'i'iiiineiit cioatul a tltat ilislinitimi between 
still mil fulii il .lulhoiitt and tho iciitei at amtiol ovei the 
Pueblos eJiilted liom S int.i Pl to 'Wisliinfcttiu Tims the Pueblos 
f.iiiiu (o Ik liiakd iiioio .iiul iiioio ts othii Tiidiaii tubes 

Tho hist nniMnlant step in this ihieition w is lakon ni tho New 
RIiMto Euahliiit Alt, whiili tout until a siituht pnnision th it 
‘ the tiiiiis ‘[ndiau' ind ‘Iiidi in toiiuln' sh ill lutluiie Ihu Pueblo 
Indiius ot Now lltMto and tht 1 mils mm imntd oi otcupied 
b> 1 belli ’™ 

A THE SANDOVAL DECISION 

The coiistitiilioiialiU ol this iMmaim ot tedei il tonliol inti 
thi I’mlilos w IS uylu'lil m I'll! m tin tasi at I’liihil v 

MiKfOKil*' Til it i ao uiMilMil i iiiosiintuni lot tin olleusi ol 
iiiliodtuiiiK liiinoi into Ibe Inch in countit The Eiuitouit Ocmit 
held Ih It Cangioss hud ospicsstd a deal mient to iiteist tht 
mil laid (low II bt the li niton il < mu 1 in UiiiN d Xiaft is J/iois'* 
On till iimsfioii ol (he < oiistitiitnm ilitv ol this esleiisiim ot 
lull tal coiitiol till lomt poiiitiHl out that luitliei Ihi outiiglii 
ownei shill ol liiiil h\ the I’ndilos iioi the tlimi of tin Pueblo 
Iiidiins to iili/eiishiiJ (the mliditt ot which w is not heie passed 
upon) stood ns an obsUtle to the oxeicise ot fodeial tfiiaidlnn- 
hliip h\ Coiigicss The tomt dedauHl, pci Van Deiantoi, ./ 

01 coviise, It IS not mouit by this that Oougicss may 
bnug a couunmiily ot body of pi opU withm the lange of 


The pertinent potbona of the 


' whith t 


II slull .lieu lucluda nil I 




pi oliiblted 

PeconO TtiRt tho peopip Inhnbltine slid piopoupcl State do igiee 
end declaio that the} tnravei disc Inun ill I laht mid title * • * 

to all lands Ijmg wlUiia said bonudailis cmaod or held hj ant 
Indian oi Indian tiihes the light oi title to yrhlih shall have been 
uiimlied Ihioiigli oi tioju tb< Tinitoil States oi iu> uiioi soi 
ereimti and that until the title ol such Indian oi Iiioian tubes 
shall hate hem extlceuiahcd the ssiiii shill be and leniaui snlpecrl 
to the disposition 'lud undci llie uhsnlntp tuiiiidiiUon ind routiiil 
of tho Congicss of the United St iti s ' • ♦ but nottima: heirlji 
01 in the oullutuce lieieln piiitldcd foi sliall piecludi the said 
Htale liom ti-ang, i& othai linds and othi i pionoily aie livil, 
nu} lands and otnti piopeity outside ot an Inuiin ipsinntion 
owned 01 held hi any Ind on save nnd orcept ‘nth landa as have 
been gianted oi acqmiid os sfoiesaid oi as nmi he gi anted oi 
condmicd to mu Indl in oi Indians undei any Act of Condn sa 
hut aoid oidtnanio sh ill pioylde that all auih lands shall be exempt 
liom 1 iTiibon by smd Htate so long and to such extent as Ccmgipss 
baa pieacilhed or may beieoftai piescilbi 

Blithth That wheneiei heieattai any of tho lands contalnid 
Within Indian losiiyatioiiB oi allotments in said propoeed State 
ihall he allotted sold reserved oi ntheiwiM dieposed of, they 
shall be aubject fbi t period of twenty dye soais aftei snah allof 
mcnl, sale, leseivatlon oi other disposal 


piDblhlting the Inturauction 

Indian cotintis nnd the teima "ir.’'”"” — 




c 


owned 01 occupied by thorn 


10 Fneblo Indiani. at Niw Uexiio and the landa n 


"a81 U B 28 (1918) 

“14 N if 1, 8R 1>U 112S (1907) Heo see 9B, eiipia 


tills piiwoi by .ulnti.ii lit c.illiiij, thtm an luilidii tilbe, 
but onlt Ihitiii tf‘])ttl of clistmcllt InilMii commuiutioe 
the (jiiLStioiis whetliei tu whU ivteiit, and foi what time 
llii't shill bo I iiogiiizoil intl doilt with is ileiitnileul 
tubes leciimiiie tin un iiflidnshiii iiid piotection of the 
TJuitoil Stales aio to bt diliiiuinwl bt Ctmgiess, and not 
bv the courts (P Hi ) 

Wl dio not iiimiindlul Ih.il in Unttal fllatcs v Jo‘>eph, 
01 U S 014, time iii some obscitalioiis not in aicoid 
■With what IS htne s.ik 1 of these IiitUnis, but as that case 
did not tuiB Hpoii Ihe inmoi ot Cougiess otoi them oi 
then pioiKilv, hut lunni thi intLipietalmii ind piupose 
ol a statute not nt iilt so i ouipiehciisitt as the legislation 
now beloie us, mil is llie obson.itioii theie made le 
spi i ting the Pueblos w cie et ideiitlt b i sed uinm slate 
meiiis in thi opinlim ot thi teiutoiial couit, thin imder 
icyiiw, wliifh lie .il i iiiance wilh otlioi lecogniaed 
souiccs ol infoiin iliim, now uailalile, uid with the long 
(.oiitinued aitlou ol Hit Ugislatisc mil executive dep iit 
iiieiits, th it case tinnot bt legauleil is holding tli.it these 
Iiiiliuis Ol Uitii 1 1 nils lie heioiid the i iiigo of Cmigice 
sum il pow'ei uiidti tliu Coustltulion (Pp 48- H) ) 

B EFFECT OF THE SANDOVAL DECISION 
The ifCicI ot the Hitndniul tlecisiou w is to spitiil conslein.i 
lion luinng the people ol Now Mexico who held lauds to which tho 
Pnoblos 1 ml cl mu The silnation is thus ilesciibud in i Icttei to 
Ihc Altoiiuw Oenoial, dated June 11, l‘W9, liom Geoige A H 
Fiasei, who sexved toi some yeais is siiecuil .issistant to tho 
Atloiney Qeneial 

The gu it maioiitv ot the cUiniuils had liought uul 
posscsstd then 1 mils iii good faith mil ui leliauto on a 
siiics of decisions of flic Tiiiitniial Siipieiue Coin I ot 
New Mexico begiiiiuug in IhCb .mil extending to about 
1908, to the gcuei.il elfctt tb it the I’nebln ludlan'* wcio 
ottiimcipated, that they had the tight to sell then lands 
and tlie liability of losing them by idtetsi' possession, 
Slid that the Noumleicomse Act ol 1834 did not apply to 
(hem The last mentioned ide.t was suiipoitod by the 
Joseph ense ui 94 IT R, detnled lu 1S77, lu which the 
United Stales was deloaled In an attempt to lemoie set 
tleis tiom the Pueblo oi T.ios uiidei the piousiona of said 
Act Up to 101 J, tbeiefoie, when the Sandosal ease was 
decided (231 U S 28), all tho Liw Ihoie w.is, including 
tliat annoimced by the higliesi liibuuiil, was to the eftect 
atorebrud The Sandocal deiision came as a gieat Hiu 
piibe, and It was nitiu.il tint any xiioeeediugB mteiteiiug 
with titles so long sniiiwisort to bo i.ilid shoald be lesaated 
in cxeiy possible way 

neilicil O Bi lyei, .lutbiii of the leading lilsloiy of pueblo 
land aianls," comments on the SniidotiU decision in tlicbe 
teimu 

Fiom the Sandoi il decision, m 1918, to the passage 
of tho Pueblo lauds act of 1021, oseiy possible means to 
px.idc the consequeuces of the supicine coiut decision 
was ntillzwl bj those non-Iiidiaiis who were in possession 
ot Pueblo lands ^ 

“Lio Crane, Deacii Drum (Boston 1028), 276-111 

The coiibt.iiit Uiftion between the non Iiuliau claiimints 
I ,iud the Pueblo Indians fnially culminated in nii In- 
yestigitiira by the slxt\ seventh coiigiess This invesli- 
gatioii disUosetl that tlieie weie ippioxiumlely thice 
I thousand non Indian tl.iimaiits to lands wilhui the ev 
teiioi bonndaiies ot the Pueblo gi nils It w.is estimated 
til if these till ee thousuud clmmanls i epieseiited families 
aggiegnting twelve thousand peusons 'VVitli the seiions 
aees of the situation inipiesscd upon them by these flg- 
uiea, congress began to seek a remedy for the situation 
Senator Holm O Bui sum of New Mexico intiodneed into 
the hpnale of the eaily seventh congiess a bill entiUed, 
“An act to quiet title to lands withm Pueblo Indian land 


•*D y FdeNo 282644 

“Pueblo liiaion, I.and araiit<i of the “Rio Abajo,” Niw Mexico (Xlie 
Unly of New Mexico BuUctm No 824 3089), pp 28-28 
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j,i lilt'' nitl l(Pi (iduM i)iLii)ii''('' On 111! "Uilui 11m lull 
MlllKll lO 111' )U 1 WlllI % Is 111 nil ll V I lust stlulV lit 
llll' UlllMUll lull ill (111 111 hoWIMl, Hill II WOlllll llIM 
viKil 1(1 111 1(1 Hu iKiimuli III luililiis 111 luiliiii I mil in 

I inmitili iKisiiiiiii In (lilt till I (III! Hill 111 Ii(ililiJi>,s 
williiii III! I’liililo 1,1 iiiN mil III lull' iml llll liiniltii 111 
(llslIlOMlItt llll lljlt 111 till SI | 1 U\ 111 liiHl lioKliis Hiion 
llll i>i)\ Ilium 111 'Hus wiiild liiM' iiiliuU hmisiiI llic 
llsllll IIIIPK lltIK Wjlll l(-,ll(l III llllll (luills [Till lull 
(1(11 Ilf iiioiil 111 sluli ( 111 s I ilw is iit«Hi fill tliliumt 1 
OiK nilliiiiiti, uiitUih liiisid in liim ol tin. Iiiili.liis 
(lislimlli (lni„is 111 illtiiiiil (111 Ihi lint ot Rinilui 
Bui'-iini mil Ibi sii(i(iii\ iit the iiiliiiui at 11i.il time 
Allmit B IfMl 111 N(i\ JilivUd, 111 pi mull m uisi ini'iii 
III wlnili flu mill llllll Ills (iiiilil 111 iKi* (titiiii iil iilil nil 
iiiK i till! 1(1 Hull liiiils iilmli mill'll Ilf tiiiiiii siviHu 

Till Buisiiiii lull iKiiuil till liiikiiu fit Hu- niiiliiii. 
iilmiiiisti itioii imlstuniil slitiillm inutniiiit To IIil 
ili'fi'iisp Ilf Mu Inclims uiil In lUi HI ul mi Hit Hiiismu 
liiuiiosil i sf 111111? iiiipiisil mu di uIuiKiil liillii Iwii ,!ioiips 
Mu sill 111 Niii Mi'miii issiHiilliiii on Iiiiliiii illiiis iiirl 
Mu itiiiii.il rifli'i ilmii lit iMuiuiis iliilis lilt llllll oiijin 
i/.ilion, in Hiil, U ul liiuiu (1 .i tomiuiltu uii Iniliin m'lt in 
lliiiUi tUi ll iili'isUiji 111 ails HttUaHl Atnoiiil, Has (iii?iu 
1/ illiill uiiiilii-viHl ail Tnliii CiiIUil, l sliultiil 01 Tutlnii 
•Ul.iiis .isluUlK'pn lilt line As IckH louustl tlio sen 
UPS tit Fi 111! IS O T\ilsoiiiiJ .s.intiFtW(u iililiiiiid T«o 
ii)n..ii'ssi(iii ll lonumtltos lit lul llip t isi iRiinsI tin Bui 
Slim hill '-rUi' ugumoiit’s pipstiiletl in aii Wilson weit 
si 1011? mil (iiutlusiit, sue!, tugitlui mill the Usliumm ol 
111 nil iilio fiiiiiosed Hu pnattiupiil ot Hit inoiiostd law 
suocptdod ill “kiUiiig” the hill 

\ (iiuiilm-pioiiosil KuoiMi is Mie loin's IjimIIiouvoikI lull 
M IS suyji stod hi tin irlKi suits ol llu Ihnwim .ut, Iml 
Mils meisiiu Hso t iiUd In ulitiiii Hit iiipioi il ol Hit ton 
Ripss Pusstil hv ponstiiupiits Iioin Nt ll MtMui, St iiitoi 
Bui sum iiiiioduted a iitw iiii'isuio on Dpteuihct 10 
iililth L.illi ll ioi llu' nipuintini ut of i coimuissiuu to unis 
liRiili' Pnolilii 1 ind litlos Conmoss fnilod to pass Hit jup is 
uip duuiih tlip l‘)21 siissuiii III TUI hoivovin, llu -ipI 

II IS u i ll od .Hid ippioi wl In toiMieis on Tuiit 7 Kiunni 
us llll* Put btu Land't A-tt Hus im isiiio inmidt'd the iiip.tus 

III iihirh 1 linal solulion wis m.iilt of Hie lliousindi of 
11(111 liidi m (1 imii iiilhui Hit lauds of tht Puelilo Intli iiis * 

C THE PUEBLO LANDS ACT 
The Puehlo Linds \tt pstaliUslud i "Puehlo Lands Bonid” 
rousisHng ot the Siculaii ot tlw Inltiioi, llie Attoinei Qtnii.il, 
.ind a thud miiuhei ipijuiuted liv the Piesuleiil This lionid 
ins bT set lion 2 of the .i?t, giieti the duty of dettiinining "the 
I'f&tiiloL hound ules ot <iiij linil ginntod oi loiifliined to the 
Pueblo Indians of Non Mixito by my lutbouly of the United 
Stales of -Amiiiti, oi <iiii piioi feoieieigutv, oi aciiuliod by said 
Indians, ns i communit}' by puiihoat oi otheiwise,” and to 
deteiuiuie Hit* shitns ot all lauds uilhiii such houndall(^., subject 
to tht miuinaiiGul Hi it a finding that Inch in title hud been 
i\tinguishoU 1 eiiuiu'd i un.mmnms vote of the boaid 
The Attoinei Qeui'i.il nas diiecled, in section d ol the Pueblo 
Lauds Act, to biiUR siut to umet title to all lands listed as pneblo 
lauds by the Linds Bo.ud 

Seeboii 4 of the act pioiided that uon-Indian dauiiants, in 
oidei to sulistinll.ite then clnimn, must demunsttate citbei («) 
(ontiunuus idveiso possissioii midci culoi of title since Jauuaiy 
0, 1002, siippoited hi payinent of tai.es on the land, oi (b) con 
tinuous ndveise po-’session since Mnich 10, 1889, suppoitod by 
payment of taies, but wit bout coloi of title 
With lespect to all lindb and wntei lights found to have been 
lost by tbe Pueblos which might have been leroi eied by season 
able piosecution on the pait of the United States the Umted 
Staiea wni. to leimbuise the Pneblos (he fan maiket lalne of 


Ii«o Grant' (onnectod -wiib t 


Grants, and for oth^ Pw poses, 48 Statutes 0J 


[Ih. luills aid iiatei iigliN Hsch 6) On the othei huul, the 
1)11 11(1 ll (s Id it'pdil li,i(lv Id CouKiPss the i iluo ol Ml impioip 
mciils lost 111 non liitli.ui diiininis uIiosp cl.iaus uuo ujectid 
(Sees 7,11) 

Ollici PKIMSIOIIS of MiP Pm bio Ijiuds Ail pioiuled foi the 
filing ol suil hv the Uiiilod Sl.itis “in its soiweign c.ipapity .is 
miiidiiu dt Slid I'mblo Imliins" in tlip n.ituic of .i bill ot 
dnioiiii fs(t 1) , till iiiKslic.itioii of hinds ,iud iminoii'inent 
(.1 sn<(psstul non Iiidi in ihiiiii.uils winch might ho puiPh.iscd foi 
Ihr iJiiuhl ol Hi( PiKhlos (sop 8), the pitenting ot hinds 1o 
suiLisstnl inmlndiiu ilum.inls (sp< 17), the admdmtion of 
lion Iiidi in iliiiiis suiM'iioi lo the ongnial Pneblo giants and the 
liliii„ ot K'niraiiuiidations bv the Son elm ol the Intel lui ii 
sppcliugsnrb idjiidicalnnis (sec 14) , and vaiious otbei mitteis 
ol pioci'diiie fstis 0, b, 10, 11, li, IS, Tl) 

■\\hiie hinds toi wlinb the pupblo litle was contiiincrt note 
imomeiiniiUv Incited, Ihi .Sicietm of ihe Inteiioi “with the 
coiisoul ot tin, goiciiung autboiitms ot the puehlo" inighl oidei 
Hum to be sold mil Hip pioceccls ilUi dwlucting Ihe lalue ot 
unpioipimuls of i losing clumaiit wnc to “be paid oici to tlip 
piojiei olhcii, Ol oflifpis, 111 the Imh iii community ” (Si>c 10 ) 
Si'll ion 17 of the Pueblo Lands Act is a measuie of substnitiie 

I iw diieeud to the pioioution of fntuie disputes lalhci than to 
tlip spttlimeiit of pist disputes 

Tiusmneb ns p.ist aispulPs bad niiscii goneialli out of con 
tioioisifs poiiciimiig the i.ilidity ot pnipoited tianstpis ot land 
Ol inleicsis in laid bi put bio autboiities oi indiiuluil I’liPblo 
Indiius this seitnm had down an ibsolute inle tint no such 

II iiisfei should be of inv i.ilidity lu the fiitiiie, iinlesb ippioied 

III idi met by tbe Senctaii of the luteiioi Tims the final slip 
ll is laken lu issimilaliug pueblo lauds to the status ot otlipi 
liibal lauds** The spption in question declnips 

No light, title, 01 mtPiest in oi to the lands of the 
Pill bio IndiiUis of New Mpmco to whirh then title h.is 
not been eitingiushed as hoi eiubc foie deleimiui'd shall 
heiealtoi be acquueil oi imtiated by iiitne of the Uwe of 
the SI lie of New UeMco, oi m uiy othei maimer except as 
may heieaftei be pioiided by Cougiess, aud no sale, giant, 
lease of any obai.icter, oi olhei oonieyance of Linds, oi 
.my title oi claim tlieieto, made by any pueblo as a poin 
nnmity, oi any Pueblo Indian hung iii a commuinty of 
Pueblo ludiaus m the State of New Meiuco, shall be of 
any laliflity m law oi m eqmty unless the same be Hist 
appioied by tbe Becietaiy of the Inteiioi * 

The constitutionality of the Pueblo Lands Act was upheld m 
o senes of cases in the fedeial pouils In which its piovisious 
weie npiiUed“ The end lesults ot the Pueblo Lands \ct .lie 
tlirus deociibed In the study of Heibeit O Biayei " 

Pollowiag the tmal adjudication of the pueblo titles, the 

special attorney foi the Pueblo Indians was faced with 

"bee Chapter 16, eei 18, for a ducuaslou of the leeliictlons upon 
alienation of tnlMl lands genei lUv 

••Tht iioBblble applicntion of this statute to internal pueblo affaus Is 
dlaius(W(l In 6CC 6 of thla chapter 

"Viiitea Statri V ^Wooten, 40 P 2d 882 (lOSO), holding that tai 
poynientii within the statutoiy requiieuient, need not hasp bppn made 
prioi to fleilnguuicy , ffoioio y Urntri Btate^ 48 T 26 878 (1080), dls 
tUBSPd at p 108, In ft a, Pueblo dr Ban Juan y Umted States, 47 W 26 
440 (1931) holding biiiden is upon Pneblo lo show aior in llnding of 
Pneblo Lands Boaid that londa lost bi Pueblo could not hnie been 
lecovered by eoasonable pioaecnUon on the pait of the Umtod Stntee, 
Pueblo of Pioutis iti State of Seta MtaUso v Abiyta, 60 P 20 12 (1981), 
dlBc-noBed at p 307, tnfta, Puehlo de Taos y Qtisdorf, 10 F 26 721 (1931), 
holding that icdemption of land by claimant nftoi tax sale le not pay 
meat of taxes within the lequhemenla of the statute , United States v 
ilgodOMS Land Oo. 62 F 2d 360 (IBdl), holding claimant's adverae 
pOBSeeuan nnder coloi of title progumably estonda to entire area coirred 
by Buch liUe, Ptiiblo do Taos ^ Aiohtileta, 64 F ad 807 , Bame y A-noya 
(1988) , dismissing pnoblo suits foi want of SMiaonable piosecutlon wheie 
pendcniw (instituted (floud on bcIUoib’ titles See also Op Sol , I P , 
M 88860, December 10 1986, Inteipieting see 13 
•'Pueblo Indian Land Giants of tbe “Bio Abnjo,” New Sleilco (The 
Dnlv of New Mexico BulleUn No 834, 1980), pp 80-81 
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Uk tipmoiiflou*^ task of Ljptliijg those Lliunaiil<4 whoso 
lilies hid been duclaied im ilid This olhual md Iht 
sniJouiiteiidciit of (ho Uiidort Piiolilos a^cnej withhold iiiy 
Rftion in this logaid until the iwiiris midi In the Puohlo 
lands boaid had been pioiidcd toi by the coiiftiess ot th' 
United .States iiid iimd to the holdeis ot the lejected 
(liinis Fullow'iiig this settkuKUt (he siieual ittoiuo 
111 tan the Icdions iiioiiss ot cli iiiiie the Iiidiin liiids of 
all iiiisoiis hiiiiiR 111 ) iiRlit to be uiion them At this 
wiitim,, Augnst 10, llHb, the special attorney foi the 
Pueblo Iiidiins, 111 1\ illiain iltoplij ol UlmiiuciQiiu 

st ites tint all "111111 non Tndnn clainnnts haie been le 
inniid Ii'oi the fust tunc, theioloie, siiioi 1 ite in the 
siMntcenth centuiy, the Pueblo Indians ol New Mexico 
.lie tioc fioin liiid coiitioMisj 

Uiidii i sptml iciiuisitioii piORi nil the Iiidi 111 scnico 
IS pioiiidiiiR niiidl\ to puuhasi such lands as weie 
(onfiimed to non Indians hi tlio Piioblo linds hoaid and 
the (oiiits ind which woie deemed desiiable foi the needs 
ot till Iiidi lus AVilh till tonclnsioii ol this inugiam thi 
Puohlo Iiidims will hue no gionnds toi luithei disputes 
01 Cl liiids Rianted thorn by the Spanish authoiities and 
iciiitnmed by the Umtod Htites 
The Pnelilo Linds Act w is iinpli minted In 1 scuos iit eiiait 
moiits iiuiyuiii into cfleit the puiposos ot thd act SuinH ot 
nioiity WHO ippiopii.ited toi tho ixponsts ot llii homV* indtoi 
ptyineuts to the Pueblos and to non Indian ilaiiuints, in tlie 
lasesioMiid by tlit Puclilo Lands Ait ynil in otliii r isis which 
(■'oiiRioss dieined yyoilhy ol spioiil coiisidoi ilioii heiaiise ot 
inadeiiuuv of aw uds 01 siioiial Uiulslnps'* 

The Puclilo Lands Act yy is fiii tliei iiiiplonionted and anicndoil 
hv the All ot Miy *11 l*)^,” a coinpiehensiyi nuasiiie diiorteil 
piinniily to the oxotution ot awaids nndei the oiigmal ict 
Section 1 of the Ait of May 11, IMW, pioyides thd ippiopiia 
lions ioi nwnids to the Pueblos 

• ♦ ' sh.ill he etiioiided by the Societaiy ot the In 

tenoi, subjerl to appioy il of the govcining aiitboiihes of 
each pnohlo in question, at suoli times ind in snch 
amounts <is lie may deem yvise lud piopei , foi the put 
ihaso ot landfa and watei iightk to leplate those which 
haye been cbvested fiom said pueblos undei the Act of 
Tune 7, 1024, 01 foi the puiohase 01 const! nction of lesei 
voiis, iriigation yvoiks, 01 othei peimanent impiovementb 
upon (11 foi the benelil ot the lands of said pueblos 
Section 2 of the act anthoii/es awaids in addition to those 
made by the Pueblo Lands Boaid to the tollowdng Pueblos 
Temea, Nambe, Taos, Santa Ana, Santo Domingo, Saudia, San 
BVhpe, Isleta, Picuiis, San Ildeton&u, Son Juan, Santa Olaia, 
Cochiti, and Pojoaque The Secietaiy of the Inleiioi is diiected 
to lepoit hack to Uongiess eiiois 01 amis8ion& m the authoiiza 
lions coutamed m this section "measuied by the piesent fair 
maiket value of the lands invoUed’’ (y 108-109) 

Section 3 of the act authoiizes money awaids to white settleis 
and non-Indian daimants yyhose claims linie been 1 ejected by 


<■ let at Jaunai) 20 1926, 48 Stat 764 Act of Febinarj 27, 1926, 

44 Stat 1014 ket of March 8 1928 44 Stat 161 Act of April 20 

1926, 44 Stat SSO , Act of Febinaiy 24 1027, 44 Stat 1178 , Act of 
February 16, 1928, 46 btat 64 let of Miy 29, 1928, 46 Stat 888, ket 
of January 26, 1029, 46 Btat 1094 , Act of Agiil 18, 1980, 46 Btat 178 
"•Act of Decembci 22, 1927, 46 Stat 2 , Act of Maich 4, 1929, 46 Stat 
1662, Act of May 14, 1980, 46 Stat 279, Act of February 14, 1041 

46 Stat 1116 , Act ot Maich 4, 1981, 4b Stat 1663 , Act ot Apiil 22 

1982, 47 Stat 91 Vet of Tuly 1, 1082, 47 Stat 626, Act of Febinaiv 
17, 1034, 47 Stat 820 Act of Jane 1b, 1989, 48 Btat 274, Aot of June 
16, 1088, 48 Stat 264 Act of May 9, 1086, 49 Stat 176, Act of 
Angnat 26, 1096 49 Stat 800, Act ol June 4 1986, 49 Slat 1460 
Act of June 22, 1986, 49 Stat 1767 , Act of May 16, 1080, 40 Stat 2894 , 
4it of August 9 1087 60 Stat 664, Pub, No 16, 76tb Cong, lit seas 
(March 28, 1089) , Pub , No 68, 76th Cong , 1st neaa (May 10, 1089) 

" 48 Stat 108 An exhanatlTe anolysw of the reaRons foi this legls 
latlon will be fonna in pt 20 of the Snivey of Conditions of the Indians 
in the United States (Tlst Cong, 2d seas. Healings, Sen Bubcomm 
of Comm on Ind Aff ) pp 1108t-11917 And see American Indian Life, 
BnUeUn No 18 (Jannaiy 1882), pp 1-7 


the Pueblo Lunds Boaid (p lOD) Aguiu the Secietaiy of the 
Iiilciioi is lUiectcd to lepoit back to Congiesb eiiois m the 
imount siieciflid ineismed lij the picseiit fau uniket yalue of 
(lie lauds imolyed (p 109) 

Seclioii 1 ot the act diieils the Secietaiy of Agiienltiue to 
issue 1 pi 1 nut to the Pueblo ol Taos ‘upou appUcation of the 
goyeinui and council theicot,” snch peiinit to giant to the Puohlo 
(he light to use cei (am designated lauds ' upon which lands s.iul 
Inch Ills iiiyind toi w itei supply', toi ige toi Ihtli doiiii'stK liye- 
stock, w'ood and tiinbci foi then pcisonal use uid ns the scene 
of cei tain ol then icligious cciemoiiials” (p 100) ” 

Section 1 ot this ait legulates the maunei in wlueli the Secie- 
laiy ot till' liitciioi may dishuiise funds lyy iiUed to the Pueblo 
lu puiihasiiit liiids, witei iighls, optious, etc (p HO) This 
section tout iins the lolloyyiug pioiisos estabhshing the pohi y of 
pni bio cuidiul, snhjiH t to di'ivii liiieiit il consent, in the utili/.itiou 
ol puchio tiiuds 

That tlie Secietaiy ol the Iiiteiioi shall not make auy 
i xpciicUtuies out ol thi pueblo tuuds lesultmg tiom the 
appioyiiitious SI t loith lieiciu, Ol pi 101 appi opiiations foi 
the siiiie yuipose. without hist obt iiuiug the appioy al of 
the tooyeiiiing luthoutics ol the pueblo altceted 4n(i pio- 
I iiUd futtlio. That the goyeiumg mthoiilies ot my pueblo 
may iniuito maltcis yeitumiig to Ihi pun base ot lands 
lU lieliill ol till It icspciliM pueblos, yyliiih uiatteis, 01 
lonli Ills lelatiyetheieto, will not lie binilitig 01 louilndeil 
until ippioMillty the Secietaiy ol thcliileiioi (P 110) 

Siiiioii l> ot this .III s,itoguiids the light ol tin Pueblos lo 
II oseiiili iiidi'iM mil lit suits loi (he iisoyeiv ot lands 1 1 iiiiitd l>v 
(hull pailiis Tins siitiou ,ilso iiioyidis that (lu I’uililos iiiiv 
iiiUi into iciieiiiHil yyilli tin Hiiut.iiy ot the Iiiliiioi lo 
iliauiloii suili suit Hill to aciepi iiistc itl iwiitils pioMiUd liv 
tins act 

Section 7 of (ho act amends section 16 of the Act of Jimo 7, 
1924, the oiigiiial Pueblo Lauds Act, pioyidiug (hat the Sec 
letaij of the Inteuoi miy, “yvitli the consent of the govoiiuug 
anthoiiticb of the pueblo,” otdei the sale of land to the highest 
biddei whcie Mich land although awaided to the Pueblo is not 
yrauted (p 111) 

Section 8 of the act legnlates (ho fees of attoinejs cmploywl by 
(be FneblOb (p 111) 

Section 9 safeguaidj, existing watei lights (p 111) 

Section 10 piovidcs that the awaids aulhonzed to be sppio 
piiated uudci bectiou 2 of this act lo the Pnehlob shall he appiu- 
piintcd ui thiee annuH nibtallnients beginmng with the fiscal 
yeai 1087 (p 111) 

D THE DEVELOPMENT OP FEDERAL CONTROL 

The development of pleu iiy fedeial contiol ovei the Pueblob of 
Neyv Mexico, iiianguinted m the Enabling Act, conhimed m the 
fiandoml case, and caixled into effect by the Pueblo lands Act 
and bupplemeutaiy blatutes, chaiacteii/es eongi easional legiala- 
tion. Judicial deumons, and admuubtiative poliues lu the peiiod 
fiom 1910 to the pieaeut This peiiod m the legal hiatoiy of the 
Puehlob is ihaiacteiued by seyeinl legislative developments 
whnJh paiallel the solution of pueblo laud piohlems 

(1) A maiked luciease m the fedeial sei vices proyided fot the 
New Mexico Pueblob by the Bniem of Indi.m Afiaus iiudei 
anthoiily of the leguLix appiopiiation acts 

(2) Ab a coiielative of this extension of fedeial seiwees, the 
imposition of vaiions debts "ind hens against the Pueblos 

(3) A piohibition against the ahenatiou ot pueblo lands 

(4) A niunbez of lessei atatules fmthei deflmng the status of 
the Pueblo Indians 


"Tf Act of Mail* 27, 1928, c 266 46 Stat 973, piotectlng the water 
ahed of Taos Pueblo within the Carson National Foi eat 
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\ limf- lOlDIlldll 111 <111 IlKM (ll M‘1<>1)11H IlK III JIic liw 

iiiK tlio Pill lilos IS m iiidi'i 

(It Tlu IIKU IM 111 tdUial sIlMd's IlllHlllKlCllll fill llu 
iKiicilt ot till Pill liliis IIiKiuKli till' Di'iiiUiim lit iil Hit' liiti niii is 

t-Mdiiii itiiiiii i u'ltliiu <>1 till' iiiiiiiiyti itimi ulsiin (pi BiiiPni 
III IiKli 111 Allaiis 111(1, Ik K iiifiiiii^ mill (In A<l olMn -it, 

Ini till rti'iuitiiii'iil 111 llu liitiiliii "I'lii most iiiiiHiil lilt lit tbi 
llili'l il .iinitiillll lliiilis toi till' Ptif Plus, siilii' I'llt), lU' till 11116.1 
tiiiii ' di 1111 isv Ilf imililo 1 Hills,'* imieastil I'diii itiim il f iciliUes 
fill tlu Piii'lilii Iiiili IMS tiiiisiiuitiiiii ol lindMs .iiul 111 Ills, ' .md 
(111 I s( ililislimi nt lit i s in iliiiiitui toi (Pi Piiolilo Indians 

\ tltimlKI lit (llllllllll (/lll'sIlUlJS llIU' (list 11 111 (OUlllCllOll Ultll 
till n't.! imitiiiii 1)1 llllllllll liiids tliii)ii«h tlu Middle Uio Gnnde 
Ciiusi'i \ nil \ Disti II t This is i iiolit iL.il buhdh isiiiii of the St.ite 
I ( Neu Ml Mid Within the lu i iit its iiiieiutions lie the lands 
111 s(M>i il Puililos Tilt Al( of PePiu.iij 14, 1*1^1,' uitliuiued 
111 uiiiKiiai i(ion (li fidc'iil tiiiKls toi iwoiiii iiss iihi* tioik uu 
(lu liiids Ilf 0(11 hill, Siiilii Dtiuiiii6o, *s.iii Pdipi, Suit I Viin, 
S nidi.i, and IsUt i Put Plus UiKiii the coniiiUtion ot the sunei 
thus luthiiiized “ then vas luaitid the Ait ol M.uoh 18, 1018** 
which lutlioiizt'il the Seiietait ol tlu Iiiteiuii to iiitei into i 
coiiti lit with (he Middle Kio Gi.iiide Cmistn iiui Distiict foi 
t()iis(»n ition Diijiitiiiii, (li.iiiiifit, iiid fliXMl coiihol woiK ciuei 
ini! mil hill lauds The slitiite llvd a tiii\mmiii (iiiistuutiim 
Kist (It iiat.ilile ut not liss tliiii tue inmiil install 

iiieiils Such pnimnts wiit to hi lu.ult' by the llmtid Stitts 
siih]i>(t til uiiiiluusi'uieiif iiiuU'i siiih lulis and lepiiUidoiis ns 
Jiiai bu 111 esti ibid 111 (he* Siciet in oi the luttiioi ’ To wisine 
such paimenls, the stalnte iniiiosid i hen upon iicwlj lecLiimed 
luieblo liiuls ind dt*elued Ihit luiiibiusiinonl shimld be made 
imt (It uiit.ils 111 uewh ledauiiwl imels, m, it sueh lands weie 
e\i*i sold, out lit the piiKeids of thi sale No hen loi consliut 
tiiiii I lists Was iuiiKis«l oil thosi' hinds iiUeadv niieiUd h\ llie 
riubhilndi ms, iiid it was inoniled (hit ‘such iiugated aiea of 
aiipiuxiin itulv 8 310 itns slhill nut he siihieet hy the disliict oi 
ollieiwisc (o iin pio lata shun of the cost of Inline opei.ition 
iiiid inninteniiue oi hedeiiuent woiU iieiloiiued hi the disliict’ 
Fuithet iiiotiHtiou ot Iiidiin lights is contained m pioMslons 
issiiiiiig the piionti ol Iiiduin n itei lights, piefeieiiiM to ludinu 
lessees m th« leasiiii? ol newly iLclaimod linds, and fiee leasing 
ot 4,000 acies of sinh lands to Indians cultisatuig the same 
Undei the toitgoms statute i coiiti ut was executed between 
the 8ecielai\ of the Iiitonot ami the Middle Rio Qiaiide Con 
seiiaiici Distill 1 on Deeembei 14,1028 
As constniwl hj the Molieitoi of the Inteiioi Depaitment, the 
statute ind the contiact peimitted the disluct lo chaige opeia 
tion and main! 011011101 costs on yueblo lands outside of the 8,348 


42 Stat 012 

u l>ractieidly nil lesaUii appiopnation acta fiom statehood to date 
I Vet of Pibiuan 14 1*120, 41 St it 4U8, 423, Act of ilaich S 1021 
41 Mat 1221 12 JS Act of May 24, 1022 41 Stnt 6*52, Ut of lawimy 
24 1023, 42 Stat 1174, 1108 , Act ot Tune B, 102 4 43 Mat 800 403 
wsie \ct of M,iy 10 1020 44 Slat 434 46H See Vtt of Tnnuniy 12 
1027, 44 Btat 931, 848 

"1 Logwiatlon goveruin,? apinapiiallonB for n mad through the Santa 
Plain Putlilo eBtahUslue a apeciil oonhol oyn the ndniibsion to the Pnye 
ClllL Hums foi tile heneht of the Puehlo Acl ol Mutch 4, 1930, 4B Stat 
1662, 1686-1687 

"TAit of March 26, 1940, 48 Stat 00, 104 
Stat 1098 

The repoit in question, tianamltlod by the Sedelary of the Inteiioi on 
Tnnuniy 12, 1928 (noose Dos Mo 141, TOth Cong 1st sess), cnhimited 
that the pioject would haneflt appioaunately 182 000 acres, ot which 
appioTlmdtely 28,000 aeies wae Pueblo Indian lands Of the latter, 
appioztmately 8,846 weie found to be under eultivation 

“46 Stat 312 For regulations adopted pmsunnl to this law see 
26 C ff B 129 1 


iiu>s,il]<>iclT ling 1(1 (1 hill dill mil iiithoii/i' Ihe p-iiniunt ol Mich 
(hiigi's iillu'i In the Umtiil Htitis oi In the Piiuhlos'" This 
iiinissKin w is 1 1'liii died In the Ait ol tuRUsI 27, 10^3,* which 
Lnlhoii/((I llu Setie(,ii\ (il tlu Intiiun to tiiiili let foi llu p.n 
Iiitm III oiitiiilioii .Iiid 111 uiiieii.uice (os(s on the newly leil.umed 
I (lids fill 3 oil i Kimhui sable basis 

Vlipiiiliiialliiiis hdic lu I'll ni.ule lioiu tinu' lo lime In Congi I'-s 
to iiiKt the ohligdtioHs lo the hliddlc Kio aiiiide Const ii iiuy 
Dislxnt is'.unicd undei the 1')2S .ind 104"5 nets'" 

(2) Aiiniuhti ol the .ipinopiiitums .iliinc discussed ue, by the 
exiiicss liiigiugc ot the npinopiiatioii nets, leimhiusihle 111 
.uioidiiue with inles and icgulatioii- which the Sctielaiy (it the 
Iiiteiioi shill picseiihe 

(3) MliiU' sictiou 37 ot the I’nrlilci Lands Act, as wc hnie 
noted, bus li iiisfeis ot pueblo liiid iiol ippioicd iii uhaiiet by 
the aidi'tui ol the Inti'iioi, si’ction 4 ol tlu Ad oi June IS, 
I'HA,'" goes luitlipi ind bills ill ti iiistiis ol tiibil liiid cxcc'iit 
such IS ait ni.id( 111 cvbiiiae foi linds ol eciual i.iliie'" 

Tlio Act ot Tune 18, 1*184, ippliDS to all the Pueblos of New 
AfC'xii'o nvcpt (lu Pueblo ol lerae/, ns .i lesult of leteu ndWiii 
clc'ctions held ill tich Pueblo imisn.iiit to scctuiii IS ot the id 
Thepit'scnt sitnitinn, thc'ietoip, isth.it (In' Pueblo ol Ttmc/, witli 
till' ippiov.il of the Seriel in iit llu Iiilciioi, 111.11 alieiintu puehlo 
linds Ol Intc'K'sts Uicieiii, hut that Ihe otlu'i Piubbis c in .ilieu.ite 
liiids ol iiilcKsts 111 laid mill win it two condituins aio met 
L.iud of eqiiil 1 line must lie iwened 111 evhingc, .ind the ap 
pun il ot Ihe Secieliiv ot the Inteiioi must be ohlaiiitd 111 
uli nice 

(4) The adinissicm of New Alt tiro to st.ilehcuKl w is piomptly 
followed bv a seiit's ot Ugisl iliie nieasuies designed lu pieunt 
the tmthei enxinsion ot Iiidmi linds withm the stute The 
Atipiopii itioii Act of June M), 103 1,"' attached the lollowing pio 
Mso lo the legulii niipiopiiiliim foi the suney and illolmenl of 
lands 111 beyeialty 

Fioi iA((1, Th.it no pait of said sum shall be used fni siu 
ley, lesuney, rlassiflcatiou, appi iisemeut, 01 allolmeut oi 
I auj Iniid ill seicuilty upon the public domiiii to iiny In 

I dimi, whethei of the Nni.ijo 01 othei tubes, within the 

' State of New Mc'Xico and the Stale of Aimiiia (P 78 ) 


» Op Sol I D M 27B12 Fcbiuaij 20, 1935 
«■ (• TIT, 49 Stnt 887 

•• Thlu .lOthorwitioD ws3 ittfiidod to 1013 b> S('0 6 of the Art of 
Tune 20 1938, 52 Stnt 778 779 This act also authoiiwa outright 
inomeimbuisalile) fedei'U aPDrojiiiationa for constiuctlon couts and 
past and fulmc opcintion and maintenmci chaigcs on luids of the 
Albuqnciquc School Buthoticed payment on a irimbmsahle ba<na foi 
(Tti'i (Ouatiuitinn woik not contemplntcsl In tbp original plan, and 
nutboiuod iPimburplbli paimcnts on lands newly acquired f/ Op Sol 

I D. M 28108 M<uch 18 1030, holding that the Becietaiy may con 
tiBct foi piyment of constiuctton costs on newly acqimtd Imds 

“Act o' May 29 1028 45 Stet 884 900 Id of Much 4, 1929 45 
Stat 1624. 1040, let of Uaich 20 1930 46 Stut 90, 104, Act of May 

II 1980 40 Slit 279, 292 Act of Pebinaiy 14 1031 40 Stat 1116, 
1128, Act of Maioh 4 1981 48 Btit 1652 1607 , Act of ApiU 22, 1932 
47 Stnt 91 102, Acl of Fchruiiy 17, 1043 47 Stat 820 831, Act of 
Maich 2 1984, 48 Stnt 4(i3 .71 Vet ot June 39, 3934 48 Mlt 1081. 
1043, Act of May 9 1085 49 Stilt 176 188 ("llnal payment") , Act ot 
Tune 22. 3930 49 Stat 1707, 1770 Art Ot August 9, 1047, 50 Btal (504 
07*1 Act ol August 26, 1087, 30 Stat 7(55, 764 , Act ot May 0, 1038, 
52 Stnt 201. 408 ("flnal paymiut") 

•• See, foi esnmple Act of Febiuniy 14 1920, 4I Stat 408, 423, and 
acts cltpd in piccedlng footaotr And at a Chaptoi 12 aeo 7 
“48 Mat 984, 25 D B C 4(i4 S«. Chapta IB, WC 18C 
“On the effect of the lestiainte on ilieaation contained in sec 17 
Ol the Acl of June 18, 1934, 26 U S C 477, In the tient (hat any 
of the Puebloa should be ehnitiud IheicnnclPi, see Chnntei IB, aoc 18 
“as Slit 77 
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TIiJ', j)i(nis) iciJL itul 111 cuij lefeiiLa Unlian Buiejii aufl 

Iiiltiiui Di 1' II tiumt t-0 lud iiiUndiiig tU« 

jlUJioiiii itiDii itt ol Ftliiuaiy IT, 1083“ 

111 till AiiiilulJii iliiiii VttofiMn 2o I'ilb, ^ tlio lolliraing itiiii 

111 ix-uu UK 111 ‘siibstaiiliM.' li^ ainipii'' 

Til il huicaflPi no luduu loseivation shall bp eitalod, urn 
sbill any additions bo in.ide 1u one huctoloie cicated, 
y\ ithiii 111! luiDls ol tbi' Slatos ol Npw Alomo iiid Ail/on », 
i's.i(iit by Ul 111 ( '0116,1 pss (P 570) 

The Aiiiiioiinatiiiii Vcl ot Juno J3., 1030,'*^ ciml iiiiod \ thud 
limit itioii on tbi i\i)insion ot Indian liiids in Niti m 

Hit loiui ol 1 iiiiniso lit iibul to tin aiiinopiiation An land 
iniuli isLS iiuisn iiit to section B of the ^.ct oi Tuuo 18, 1UJ4 Tins 
Ijiiiiiso, \iliiUi his been siibsl lull illy iconatlLclin eacU svnteed 
iiif, iiiiiKuiiution ict, dcclaiud ^ 

PnnKhd, Tint -11191111 tlio Stiles of Vu/oua, Ntu Mexico, 
mil -NtionunK no iiait ot slid sum shill bi used loi tbt 
iKinisihon ol 1 Hid outside ot tin boniuUliiS ol t-visLing 
Indian lesi 11 itioiis (P 1705 ) 

While tlKsc ligislatm bainois t\eie bung eiielml aganisl 
uiltnsition ot non Indian 1 mils toi Indiin usi*, tUi tiiiiuiMliou of 
Indian 1 tnds lot non-India 11 Use was ficiliiUcd bv the Act ot 
M,iv 10, paa,'’ entitled ‘\ii \tlTo inoiuleltii the condeiniialiou 
111 tin l.nuls of Pueblo ludmis in New Mexiio foi inibbi 11111 
Itosi s, iiul m Iking till' 1 IMS of Uie Stale of New Mevico aiailnablc 
to siiih 111 IK ((dings" Undii Ibis ad imiblo I uids uni betoii 
ibniiu'd Itii in\ iniblii iniiiiosp nid An nn imipose loi Mblib 
binds 111 IV ))( toiidemned imdei tlie ims ol tin Mate of New 
Mi\i(o" Coudiiuiuhoii iiiociednigs nndei tins net must bi 
liiiiiiBlit in Hie Adti.il cnuitfa iiid iintlie ot siiil iniisl lie'siiKKl 
uiimUhi sniM'initi'iideiit 01 otliu olbcei lu cliiige of tlie piiUcu 
111 tuiiblo wheie Hu land is situated" 

Tins ict is snbstdiitinllv siinibii to tin Hcnei il stalulc tjoteiii 
iiiB fondi mil itioii «1 illotted liiids, lint lime is no y nnllel si it 
nte go'PimiiB tubal lands geiiei ills, so that tbe Pueblos au 
siiblicted tu a tiye of action fioni MliitU otUei tubes aie 
imminiP 


"Act of AUfeUst 1 1914 88 StU B82, AOl of Uaj 18 1910 49 Slat 

IJt, lot ol Much S 1917, 19 SUt 909. Act of Uaj 26 1918, 40 Htat 

OOI , Act ol Juno SO 1910 41 htit 9 , Act ot Febumiy 14. 1040 41 Btat | 
408, All of Much 4, 1091 11 Slit 1445, Act of May 24 1942 42 
Eiliit D64, Act of Juni 1 1921 43 Btat 490, Act of March 4, 1926 
41 btat 1141 Act of Miy It) 1926 44 Slat 494 Act of January 12, 
]94T 44 9i4, Act Ol Mnicli 7, 1928, 45 ktlt JOO , Act ot Mlieli 

1 1921) 49 btat lBfa2 Act of May 14 1940 40 Btat 470 Ait of 
Fibiuiuv 14 1931 46 btat 1115, Act of Apiil 22. 1932, 47 Btat 01, 
Act ot Fell 17 191,, 47 Btat 820 

10 40 Stal 051 A year latei a geneial piohibltion against the creation 
of mdlin lemrvitloDs latccpt by act ot Oongicss waa inclodid In thi 
Appiopi latioQ Act of Jinit 40, 1910, sec ^7 41 Stat 3 84 -wblcli was 

Inter supplemented liy the Act of Much 3 1927, sec 4, 44 Btat 1347 

piolnbiting the alteration of leserrntion boondailis except bl acl of 
Congress bee Chaptei 19, aec 7 
sc 49 Stat 1787 

0 Act ot AngUkt B 1987, 60 Stat 804 , Pnb Mo 68, 70th Cong , 1st 
sess (Mnj 10 1989) 

"i a 282, 44 Stat 498 


m Hie Alt ol Wyiil Jl. lO-'S." Mim.H bnvs goieimiig tbe 
.uijiiisitieiu ol HBhts of u.ii tliiousli Indian binds' wc'ie made 
apylii ilili to rliu Piicblos of New Me sii o 
The oxtiiisuni ot Indini Iniuoi IiMs to tlio Pueblos, ellected 
1)1 Hu Imibhiifi Vitol 11)10,'" e 11 Heel loi tli a sijcci.il ideicnce to 
Uit I’m bios m cl pioMsioii of Hie Appioiiiiation Act ol August 
24, 1012,' csimptiUK s iciiimciit il Mint tmm sueh laws*' 

A tiuthei piece of spiuiil liBisUtion tin the Put bio Initmiis 
IS loiiud 111 the IppiopiiatioM Ael ol M.iich 2, 1017,* wluth con 
buns i yiOMso to tbe citcct tbit no ])ii( oi the siitn ipiiio 
liii.itLfl fill Dll ol jutlgts ol Iiidiciii (nulls ‘sliiill be usofl to iiiv 
iiij jiidce toi the Pnelilti ludians ot Non Mexito, iiid that no 
snili iud).c shall be auDointcd loi sue.b Indians bi ant United 
SI lie s olhcnl 01 tmiiloviu " 

Tins account ol ligislitmii pccuUnlv atlofling the Pueblo In 
lb Ills dniiug Ihc lieiiod of st itclioiKl, noiiltl not lie tomplefe 
nithont a letcmicc to the couise ot litfisl ilnm nlli'eling tlie 
eviieuditnu ot tiihal funds At fust, the funds awnded to 
the Pueblos niulei tbe I'lulilo Lands Att Mtue cx]ieiuUble In 
Hie Se^utin ol Hu Iiilwuii loi the yiiiilnsi ol 1 ind iiid 
V iti'i lights ten siieli Tiiduiis’'"’ Thu pinixises foi mIiuU sikh 
tniids iiuglit he expemde'd Mcie biiiiiU'iioa in siibsciiiieiit aiaiio 
piiitiiiii aets to foici femiiig, iiiigidoii, iminosemeiit, and the 
HpixiiKiil of icilti H loins to I’m bios foi “iinliisin iiid seu 
sniipoil," mil itiuth ise of ,it,iitiiltni.il in.uliiiins “ Uiilil the 
Aft of 3t IV 11, 1'rtl, liowiMti, iliscii’lion in the expciidiliue ol 
imclilo Iniicls \\ IS sesleil 111 Hu Sciiet.uv i)t Hu Iiiti’lioi The 
ul ol Ihif dili« iiiidc the etiiistiif of lln giAtMiiiiiK nitlioiilRS 
ot the Pueblo com el Ill'll a (onilition piicidiuit to Hu o-cpi'iidituie 
'otpui'lilo funds The iniiHiiili thus t'sl.ihlisbeel w.is geuetali/td 
a veai latoi in see tnni 10 of the Act of J nne 18, 1&84 “* 

Foi eight decades the Pueblos liad laceel tbe chiiiie of liciiiB 
tieatod like otliei lutbnu tubes and subjected to fedeial eontiol 
of then iiitunal alluib 01 being ticaletl bke pou-Indians and 
fuidjng themselves cut loose fiom fedeial seultes and then Innds 
exit loose fiom fedeial piotecHon Beeeut legislation and ndmin- 
istiation hate oveicomc tins dilemma bv lecogni/iiig tbe light ot 
self-goxeinmeiit to he an mheient light of tbe Ptieblos and of 
othci tiiljes and bx icxiaing the sctipe of fcdenl supoiiision lu 
the field of Induxu aftaiib so that the Pueblos, lAe othci lubes, 
may eniov fedeial seixices and ledei.xl pioleetioii without sni 
lendonng cimti ol ovei then intcinnl inumcip il life 


•‘C 400, 49 Btiit 442 The leasonx foi tins enurtinoiu ate 
III II Kept No 810, 7OH1 Cong, 1st S0S« 

W25 D S C ni 412 813, 414, 31B 317 818 319, 321, 13 


0 34-938 

•• Act ot Tune 20 , 1010 , 30 Btat 937 Scop 389 , nun ei 

« 37 Slat D18 
« See Cliaptci 17, acc * 

“s9 St It 969 972 

"" Bee Act of Dcc(>inb(>i 22 1027 46 Btat 2 at pp 17-18 

Acts of Mxrch 4 1929, 4B Btat 1862 . Mav 14, 1830 40 fatal 270 
"uAcla of BVbiiwiy 14 19rf1, 46 SWt 1116. Jnl> 1. 1932 47 fatot 
C26, Ffhinnij 17, 1038, +7 Btat 820 
>"48 Btat 981, 086 20 U B C 476 8«! Chaptci 9, nte 10 


SECTION 5 PUEBLO SELF-GOVERNMENT 


At leabt since Ihe Randcval deciBion, in 1018, Ihoie h.is lieeu 
no loom foi doubt that the Pueblos of New Mexico aie Indian 


“'Although In matteia of wlf goTci ament each puelllo la aulonomonB, 
mention should be mude ol the aUPnehlo Council, which haa functumod 
ns 1 consultatwa body fa matteis of common concern to the New MeMoo 
PueMos sinco 1022 On the opeiation of tWa body, aec Ameiican Indian 
late, BuUetm No 10 (Octobei Noiimbci 1927), PP 7-18 
207786—41 27 


tiibeq enutlod to the same lights of self goi euiment, nudei the 
I Conttitulion and Ian 9 of tbe United Statet, as othei Indian 
tubes The scope of these lights of self-goveirmient has been 
outUned m Cbaplei 7 of tins volume and need not be diaeusqed 
Ifoithei at ihM point Tho actual exeidse of the'ie lights, bow- 
evei, bv the Pueblos bis given 1 lee to at least tliiee legal piol- 
lleme which deseive special mention, namely (1) The legal nn- 
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thoiit\ ot line bio iilhtiMs, (J) tlii stiilns ot loliMons UlieitHs ol 
imiblu meuilids, ni view ot tin intnnite (oimidioH liLtwieii 
KliRioim iiul iiohtu il iltui'' ill the imehlo sisiim ot Rovtiii 
iiieiU , ami (1) tin* i irIiI ot the I’m lilo to i miOoI nrriuiaiiiv iiRlits 
of niiUvuln ll iiienibi i-^ ill inieblo l.iiirt'- 

(1) 'llio (illtslioii (it lilt mlliolitv of iiiuhlo ottiuis li l"~ RPii 
u illv .111-111 111 < oil iieit 1(111 with the \ iliilitv «it iMHumit'- imi 
imiliilh i\enitiil (111 lull lit (it i I'liililo Tin i im ol l‘u<hhi of 
Siiillti Ko'<ii V h'lill" till IK ll (111 till msiu of will Hill lli(‘ ‘.ill 
t till (It III illiRi'il I’ni hill 111 till Still III \ 11/011 1 h III luthiiiilv 
to Id till the riidihi in iVniliiiR i ((iiiliiit iltiiliiii; liiliii 
iluiiis 10 I mil Till Suiniine I'miit Iielil tint .ii lOiiliiiR to tin 
Ill-tom of tin I'lnlihi the ‘i ml iiii vvoiilrt lim no inllioiitv to 
III on lit halt of llio Tuoblo in a in ittei ol tin- imiioi I uii e, 
(kdaiiiitf 

'111 It laii- w IS VMtliiinl iiovvii to ixeiuli thi )i iiMn- in 

i|iie-tion loi Ink ol .iiillioiitv lioni ilie liiili ui loniiiil, 

111 oin oiniiioii IS will cst iblisheil iPp SlO-l-tO ) 

'till Milt Ill-Ill ii]i(iii the illiBiil acriiHinnit with tin iintblo 
I ipl nil,” w i- (iitliiicl fli-ini—cfl “witlioiil iiujiiaid 111 Hie 
liuiikitiK ot iiiv otliei -uil lioieittei bv ami with tlie .inlhottlv 
ot till illeRtcl Piitbhi ot Hanla Eo-i ” (1* iJl ) 

'nil iiile itiiioiuicecl in the ci-u ut tin Pneblo ol Santi Ho-i 
Ins hwii ctiiplKMl to lUe I’uolilos ot >et\ Me\iii) 't'lu boliiitoi 
of till Uepaitinint ut the Intel loi held, in a iiii iiiui nicinni of 
Miiiili 11, 10^C, that a bi ml ot a nslit otwa^ eieintul by the 
(lovi 11101 of I’uju.KiiiL Pueblo was inv.ilid tin tiu iia-oii lint 
“Accotdlng to the custom of the pui'blo, a giant of land- caiiiiot 
be made bv tin goveinoi, bin onlv li\ (be gov c nun iiul loiiiiiil, 
Ol bv an I— tmblv of the eiitiie puiblo” 

In lualtLi- of less ei imixntauie Hi in the di-iio-ition ot pueblo 
latnl- iiiicl tliiim-, pueblo autlioutv will ftoiieiiillv be exim-od 
bv the tivil ofliieis m the civil coiiiuil ol tbi Pmblo Among 
till llio Gtaiide I’ni'hlo- the in-tei ot oflnei- genu illv iniliide- 
a gov (1 1101, the (hiet (\e<utive of ibe Pueblo, a Iniilpiiuil gov- 
(11101, and OIK oi inou uai < iptnins (wbu in adilitum to tlieti 
leligion- duties genet illj let a- police oflnei-) li-o.ile- (who 
die tUaigtd with cuie ot gi'iveyaids anti ituueli piopeilvl, iiid 
sheiiffs Cmebbeiiguis ot the tloveinoi ,iud coumll), nil eleited 
toi Ijeni teims The civil council will geneinlly ludnde the 
iifliteib and a munbei of “piintiiiale- " The status of ‘tnmti 
piles” IS n mote oi less iieimnuenl stilus gtneially tonfeiied 
upon those who have held the post ot gnyeinoi and sometimes 
upon those who hiyv held otliei elective oflites in the I’lieblo 
Within this geueinl fiamewoik of pueblo government llieie 
.lie, ot couise, nianv vamitious of stiiictuie and ev-eept in the 
Puehlos of Laguna and Santa Claia, uliirh opeiate nndei uiit 
ten constitutions,’"" auestions of goviiiiiueiital stuutme aiid 
viitboiilv would ipquiip spiiifli Inquny into the lusloni ot the 
p.iiticiiliii Pueblo 

(tl) Questions involving leliglous nsiiects ot pueblo social life 
lie fniigbt with such difflcultj mid lomplevitv that it would 
1)0 lash to attempt to foimnliite tin l.iw governing this held ol 
pueblo life eviepl in (cinis of veiv speutii fact situations It 
may be woith while, howevei, to note seveial cayents against 
hastv and templing lourlnsions in this field 
In the flist plaeti, it must be lecogm/ed that while the Sp.in 
inids insisted upon a scpaiatlon of leligioiis and lay authoiity 
within each Pueblo, and the legnlni civil offlceis and civil 

» STi n S 511 (1927) 

'“Tint of laguna was adopted bv the Laguna Indians on Tiinuaiy 
a 1008 without am spedflo longreaslonal authoil/itlon i,i depait 
mental ..upprilslon That ot Santa (Taia Pueblo wia adopted by the 
Indiauh on ZJeeenibei 14 1<)36, and nnpioved by the Secietary of the 
Intdloi on D eembei 20 IhSB parimaiit 1o Ibv 4ol of Tone 18, 1054 
48 hint <184, .16 n S C 461 et leg 


iiiimiil vvi'ip sil up ill ii-iKiiisi to this iiisisli iKf, this stpiii 
lion h.is piohahlv iiowlKie In on ( oiiiplLfilv i mud lliioiigh, 
iMipl It the I’lieblo ot Ligiiiii Thus one miv hiiil that nomi- 
nations III civil oflui aie ill nil bv the i iinpits, (li(‘ nitive le 
liR.oiis li.idu- ol till I'liiblii and in some Pncblus always 
( ll III d imaiiimoiislv tluiiMJlii bv tlu'piKlilo i-siniblv 

111 thi sKoiiil plan. It sliould be noted Hut Hu distiiii lion 
IhIwuii leligioiis and ( nil seivnis iiiiiiiidl ol pin bio muiibeis 
1- ,1 dlsliiiilioii (111 W'liiili Iwd iviHits will seldolii .iRMi 

li'imillv ll slioiild be leiiii mill 11(1 Hi il tin dm tune of sipui 
Iniii ot (himli mil stall, alHiougli liiiiil liiieiK il in Hie govoiii 
imnt ol till Tliiitid H* ili - liasiiiviM bun ihhmisuI bv Conan — 
IS I loi mill I to nhnli (he I’lieblo- iiiiisf adliiii 
111 viiw of Hiisi iblliuiltus, illinl- 111 ipplv to tin Pin bios 
( limns ol iiligiotis libiitv vvbxli would .ipplv to tidei.il oi slate 
giiviiiuiienis 11111-1 1)1 uiwed with ('vlienie iisiive 
'flu miiiioi indniii siihiiiiltcd lo A-sis1 ml Attoiinv (linuil 
Rlih hv SiKoil A—istiiil lo Ihi Altoinov (Jinii ll H A lui 
sou, on Oiloliu {, l*)-l(i di iliiiK with siippicssioii ot the use ol 
p vote in (he Ptithlo ot 'I'los illiis(i,i((s the difln iiKios of the 
siililict ind pioiulis a ii-Lliil anuU lot tiiiHici iiuiuiiies ot Hus 
iMtuii In Ibis case (iiliin luduin iisiiii, peyote ui violilioii 
ol 1 tiihil uisloiu 111 oidiiiUKi lud bun liied by Hie pncblo 
unuiiil iiid inmished bv having llieii laud issigiimi uts taUn 
ivv IV tiom tbim The Ivcison niomouiiidum deils with tlu 
(pieslimi of vvhellu'i the Fwlii il Govinimmt might inUiveiie 
lo (oiiiil an ippucnl minstue dom- lo Hie iveyole useis of (he 
Put llio 

The mcmoi.iiidimi icaches tlu coiicliisinu tint (he Pueblo In 
iliiins ate entitled to the pioteclion ot the FiisL Amendment 
giiiicuiteeiug leligious libeity lint that this amomlment is map 
plicablo to Hie action of the Puoblo nuthoiltics themselves as 
distinguished tioin thi nclion of feileial autliouties , that the 
auHioiitv of the tub.il (omt of thi Puoblo was rleni , that the 
executive ofhieis ot the United St des would have no authoiily to 
intcifeii with (he ndmimstialion ot Ju-tiie by Ihe pueblo couit 
111 mitteis atfeeting iclntions hetwien incmbois of the Pueblo,’" 
(hat the lev oc ifion of an assignment hj the I’neWo council, which 
had been imposed ns a penalty, was ui violation of the Act of 
June 7, 1924,’" so Hint the Berietaiy of the Inteiioi would bi“ 
instilled in taking the position "that the .ittempted coeicion is 
invalid ind wlthmif foice and eftect” , .ind flutilly, that the 
Fedeial Government would not he able by any imhciol pioceediug 
to hiteifeie with the action of the tubal council in tliehe cases’” 
The Iv<eison opinion appaiently .issumed that the occupancy 
inteie-t of the Indians concerned was an luteiest in land within 
Ihe meaning of the Act of June 7, 1924, which governs the tiana 
fei of inteiests in laud of the Pueblo Indians The factual toi- 
let tness of tins nsaumption witli lespect to the land of the 
Pueblo Indians of Taos is pcihaps open to question This does 
not alfiHit the validity of the argument piesented in the Iveison 
meminandnm that tlie oflici'ilb of a Pueblo would not be anthoi 
ized to tiansfoi lutciestb in land fiom one individual to anothei 
If, howevei, no such action is attempted, tlwt is to say, if what 
the individual pueblo membei has is not an mteiest In land but a 
piiv liege of use tcirmnable at the wall ot the Pncblo itself, It 
would appeal that the limitation lefeiied to m the Iveison memo 
landiim is ot no piactical imporUincc lu the situation dealt with 
If ui point of tnct the indlvidunl membei has only n piivolege 
of occupancy teiminable at the vyill of tlie Pueblo, then the Pueblo 


8 Memoranda Lands Dlyision D T [1016], 220, 221-225 
•"/itd.pp 251-258 
»» 48 St It ese 

i»8 JlBuioianda, laindb Dlvlmon n T [1058], p 210 
«* Ibta , p 240 

See pp 206-800, tnfia 
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woiiUl lIl.hU bo justiiud in ttimiu.iliiii; tbit occnpinrj without 
(ho llJluo^nl of (be Swiot iij oi (be Intoiiot 
'I Ik IioiMin o])imoii emit inis nn illnnuin(iit), ,iiiih'-is ol llii 
jiiilKiil iu(boiit\ ol the Puelilo tonuoil 

The Indian o/lioi ils wbo isMimid to dispo'se ol (be eon 
(lo^ols^ 111 the iiisliiit (ISC obt lined tlitu iiithoiili, 
wliatoiei It was tioiii (lie Iudi<iu tiilii uiiiUi this goMiii 
nil lit al polKi ol sell tit 1 e'loiiiueut oi silt ib h imiiialioii 
^lie‘\ ( oiisLiliitcd i ill te’imiimiR bodi as i piil ol i lo< il 
„o\einiiiiul whicli iii its piiiiiiiul ispeits tout iiiieil the 
iliiiiuuls ot loiiieseiildfiii goioininiut is that turn is 
iiikUm stood in mil St stem It ipiie ii s to liati beiii ritMtid 
npoii rli libel i(e uliuii on the pail of the tiibi, iiid wliilt 
Its exi 1 else ot aiitboi it t w is iiocess ii ily liiiiitc d In t ii lous 
111(1 suiidit ic(s ot Cminiess it lostotl niMiii wli i( ipia.iis 
to bite bu(u a custom ol loiii, duiatimi Tiin, it Is not i 
(ouit with such diRiiitt as tbit loi csample ol the Sinieci 
Iiidi ms of New Toik who bid idoptod a (onstitntimi il 
(Iiiitm idanii}, to t iiioiis doiiiestie subjects fomiPit(‘d 
with dmmstK id itioiis iiid t\tii piopmli lights (flni v 
Utii/hei, J Jiid tsnpp bO'l) but pabutlt llu ib eiice ol 
toiiiiilitv 111 ii'Kuluitt of piocidiut IS not a VKHUii'monl 
going to Ol affeding (hi laliditt oi binding ioiee and 
I'flict ol com Itisious iiucbed oi pidgmeiils uiumnui'd 
witliln tb(' s(opc ol the limited antboiitv ol sndi an 
mstiliition 


In whit h IS been s.ud ibote it is aissiraitHl lb it woisbip 
bt (lie Indiiiis and the pinitue ol lohgious (cicmoiiios 
IK' intuinal iff Ills ot the Indians ' * • Vicoidiiigli, 

It tin use ot jievotc w is outlawed tb peiiiicxous to the wd 
tiK of the ludiaus the light of the Tndnn ('otincU to 
legiilalo Its Use oi pioient it iltogctbei ciiiiiol be (pK's 
tinned lie( inso ioi sooth it w is used as a p lit ot a idigious 
((lemuiiY It seems to mo tbit the question ni iilhei 
event piestnis a tubal mat tii iiid must nudii the mtboii 
ties be loft to tiihaJ detoimuiation Tiue, Uit piosent 
Conntil may be wioug It mij be nctni1(>d bi bias ot 
picindice against tho inembois ot the N itive Ameiiciii 
Chuifh It ma> be that then .ictions weie lutlneiKed bi 
ultiiiui motiies md (hot i wioiig should be (oiicctcd, but 
as hefoie slsted, the ludiiiis themsetyes cieiled the hi 
bnual and custom ind usige suppoit tlic lalidity of its 
pidgmeiits Nixt yoai inothci election wiU pinbabli be 
lidd and a diffeient tubnnai inducted into oflico Tlie 
goi eminent of the Indians in this ease being in a mcnsuie 
ftt least lepiesentative, they sliould be lott in m.itteis of 
this ch Udctei totben own devices Tbeie being no ippeiil 
fiom the judgment of the couit, the light of appeal being 
pmdv statnton, the judgment cannot bi iiiicwed, bnt 
this fait does not affect eitbci (be jinisdictiou oi tin 
powei “* 

(S) The light of the Pueblo to coutiol occup<incT lights of 
individual membeis in pueblo lands is easentiallT similai to the 
light ot othei tubes with icspect to tiilml lands, dismissed in 
('haptei 0 ot this Tolume Although, ns noted, the Iveisou mem 
Ol indiim hold that the councU of the Pueblo could not, withmit 
the appioial of the Secietaiy of the liiteiioi, lovoke or tiansfei 
in inteiest m land possesaed by a membei of the Pueblo, the 
assumption that individnal Taos Indians held such luteiests in 
l.nid is not siippoited by any facts set foith in the Iieison memo 
lantlum A lecent memoiandum of the Solnitoi of the luteiioi 
Depaihnont on this point “* declaies, i/tei setting toith the 
1 ingnage of section 17 of the Act of Jime 7, 1024 ” 

TJndei the toiegolng language, il must be held th it if an 
assignment in the Santa Oloiu Pueblo amounts to a tiaus 
fei of right, title, oi mlerest m leal piopeity, any pui- 
poited assignment, whothez to an Indmn oi to a non 
Indian, made bj the pueblo without the piioi approval of 
the Secietaiw of the Inleiior la without lalidzty m law or 
equity On the othei hand, if an assignment does not 
convey an intei est in the land Itself, it does not fall within 


««8 Uimoieudi, Lends Division D J [1986], 220, 220, 327-228 
m Uetuo AcUne Sol ID, Afliil 14, 1980 
48 Stat 888 , discussed at p 890, supra 


thi scope ot the stilute cited It becomes impoitant, 
llipiLloio, to distingiiisb between those tiansiitions winch 
tmniw in inteiesi in leil piopeity <md those tiaiisactimis 
whidi, wink iidalmg to tin use ot iral jiioptiti, do not 
ciiaU 111 iiilciest tbeioin 

This flistiiiitioii has been consirtoied liy (he (ouits iii a 
Ru It laiictj ol cisus whuli seek to distiiiguish an nitei est 
111 1 111(1 liom 1 niL'io hci'iisp V. iccont decision in tin 
('mint Cmul of Appcils ioi the Eighth t'licmt holds 

‘V Hide in iinissioii to use J iiiil (loiniinnn osoi it le- 
ni lining In the iiwiiei ind no inteust ui I'xchisive posses 
sum ol it Iicnig gncii, is Jml i liieiise (Citing aiitboii- 
ties)’ (Tips \ Vutiid hSIiitit, 70 F (>(1) 52'), 52b) 
[CCA I 

Till essential eliai ir teiistic of a lici use to use i eal pi op 
eity, IS distiiigiushed lioin an niloicst in leil piopeilj is 
th It 111 tbi loiniii CISC the licnisco h is no ^ustlll light iis 
ife mist th( iKiiisoi Ol (liiid piities He bis ouh i 
piiulegi, which (be liciiisot mav tcinmiite 

As Instiic nolnKs iioiutcd out, in ManuiK \ DosAmo 
foil JoiUu ClHli 227 U S “V lontnct hinds the 
pel son ol tin inakei but diws not cieite in nitcicst in the 
piopcMlv tbit It in 11 (oiKcin, unless it ilso opLiates as a 
(0111(1 111(0 ' *• ' But if it did not ciealc sufb an 

nitdcsl, tbit IS to s,ii, a light In lein i.ilid ifc iiust thi 
ItiidowJKi nid Ihud poisons, (he holdei bid no light to 
ditoKO spctifii iicitoimauco liy sell help Ills only light 
was (o site upon (he (oidi.ict foi the bicicli ” (At p (kJO ) 

Put in Its simplest tenns the inle is thit n liudownoi 
(l()(s not (i.instci 111 intciesI in his land hi allowing an 
othei to usi lh(‘ 1 iiid Thus, loi luataucu, i niinibei of 
(lie laiidownei s faiiidj, inasimich is he is “.i lute liciiisee 
ol (he ownei, who his no Icgil iidciost in tin liiid,” 
( iniiot deiive tiom his legil piiulege to use Hie laud a 
iighi igiiii&t Hie 1 indowiiei 01 a g mist Hind iwi tics El 
Itolfv Ton n of Mason, RX VII 701 (N D Idll) Set ilso 
Kiiislonc iMmhu Uo v Aolmaii, O') N W 105 (ttis 1S<)()) 

The ilislinction es( iblished by llie cases bitwecu a 
luiiisc and an mlciist in bind is enliiely coiisistcul with 
the piupose of the Pneblo Land Act of June 7, 1024 

A leading of tlie legislatne hi&toiy of that act shows 
dill it wis designed to stop the loss of puelilo lands )i> 
stopping tiausacUuus fiom which a (daim against the 
pueblo might ultimately be deiived Thus if a pneblo, 
iindei the gmse ot making assignments, should in el tec t 
giant a life estate oi eien a leasehold luteiost to on nidi 
iiilual menibei of tho pueblo, tbeie would be a tiaii£.ac1iou 
upon which n claim advuise to the pueblo might be 
founded eithci by the mdividiinl oi by a thud paily to 
whom be might coniey lus lights On the othei hand, the 
icliou 01 lunction ot the pueblo lulhoiities in peimitting 
a pueblo membii to use a designated aiea of puidilo land 
would not of itself eiente any mteiest in land idveise to 
the title of the pueblo itself, my moie than the decision 
oi 1 family council to allot ceitam looms oi biuldlngs to 
ceitain memheib of the f umly would constitute a liansfei 
of an interest in laud 

In between these two extiemea difficult ‘twilight zone” 
cases may appeal In those eases the comts hai e looked 
to the intendon of Uie paities to deteimlne whelhei the 
tiansactlon was intended to cieate a right agamsl the 
landowuei and against thud paities If it was so In- 
londcd, the tianeaclion must be legaided as a conveyance 
of an inleiest in leal piopeity If not, a meie hcense 
lelUionshlp IS established 

Even the language of leasing will uoi suffliM to cieate 
a lease lelationship it the tiansacbon leaies complete 
powei oici tho 1 ind m the hands of the laudownei Thus, 
in the case of Tips s XJtnUd States, 70 F (2d) 625 [O C 
A 6, 1(1841, the couit found thst an instiument which 
used the tcims “landloid,” “tenant,” “lease,” etc , was 
neieilheless a meie license, because the so called lessoi, 
the Wai Depnitment, had no powei to lease the piopeity 
01 to giant moic than a leiocable peimit to use the 

pioper^ 


It would be entiiely impropei foi me to attempt to 
apply the gencial prmciides, aboie set forth, to an 
imaguinij issigmnenl that may be made to an imaginaii 
IncUm undei an imaglnaiy oidinauce that has not yet 
been paroed When an actual aasignment is made oi pio 
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PUEBLOh OF NEW IilLMCO 


liD'^til Hid tUc uidin.uMos unwiiiiui lus(oiiis oi 

I'liusMd iiiUiilion'. ol till luitic. wliicli biai uikmi 11 k 
ismi("n i1kj\( iiKsciittil 111' l.iirt licdmr luc, I *.liill In 
5t ul til 11 iidi 1 ,111 oiiiiiiiiii nil till lint slum of wlietliti siuli 
iss!j,iiiiii lit iimiliis I (imim mil ut in lutiii'st iii Iniil 
mil IS ihiiiliHi iii\ iliil williimf 1)1101 Hiciifiii.il 
.ilifiim il 

Tilt liiuKiiiiii, (lisiiissinu liowiMi should nuke ili.ii 


lilt' nuhl of flu imi'lilo to Jii iiif i iiioip lictii'it' foi the 
iisi 111 1 1 lids to till iiiiinliLis ol ihi imi'lilo It should lie 
i(|iliIM ill 11, II mil I fill iinnniili' ilinii> sit Initli, lint 
till iiiiclito liiksjiimii to gi ml moil' th,m i iiioit liiotisi 
mil tli.il iin in.il ti iiis.iitiim oi wiiftui mstiumuil inii 
lioiiiim to gi.iiit 111 iiiiiiist 111 liiid \ ilid mmist the 
Iiiulilo ilsill 111 i„iiiist Hind iiiilKs would he luid .if 
I iw ind 111 CKfiiit} 


SECTION 6 PUEBLO LAND TITLES 


Without fiiilhii iifiiiiiit to theliislon ol piii Ido lintl litli's, 
ill ill with 1)1 flu t.iilii'i sitlliuis lit l!iiscluiitii,A\e m.i\ .itfi iniit 
1 sfifiiiK'iif Ilf file iiifiiltiits 111 ]iiiiIiIo I I lie] ouiioisliii) Infill 
At till iin'siiit liiiii till hind DM 111 1 sliip ol the Pm bins is ol fill) 
tiius Tilt 11 is, 111 lilt lust 111 If t l.iiitl to whith tilt I'uthlos 
hold lei title niiilti n nils of tin Sii.uiisli, tin Mislu m, oi flu 
Uiiitid SI itis Uoitiiiuiiiits Ol 111 ii isoii 111 iiiiiflijsos ni.iile b\ 
Hit I'liihlo III till seiiuid iil.iti tlieie Is 1 Hill to iiliiili ligi] 
title Is 111 til hi till Ihiiltd Slitis, till cfinilihlt iiiMiiishiii of 
Mhiili IS iistid 111 the I’liililo Hiifh luiils iiulude slitiilotv 
ipstii il)ims''“ iiiid Bm'iuIiii. oidii lesin iliims ot lauds toi 
iiitili i)iit ol till iiuhlii doiuiiii' Liki'Mise, 1 iiicls imithastfl 
liv llie Uiiiltd St ites loi Hu hiiiiht of the Pm bin, wbetlipi 
thioimli the iiM lit imiblo funds oi thimiKh tin iisi fit gi iliiiti 
idJlilopii iliiiiis mil tlllliiiihl tills I ilijoii lu its lol itiuiistn 
Hind iwntus lioweut, tin iighls ol tin Pueblo ait not sub 
SI iiiti ilh iltutid 111 till (listiiiitloii hifwetii tin tvio foiins ol 
tilli "" As ,i icgil owiiei (It fts an i iiuitublt oiMiti tin Pueblo 
lias dll the oidiiuui iittUts of a Iniiilownii with lebpwt to Hind 
luifies i>\t.ei)l the light of .ilieimtion TUt I’m bio bus Hn nulil 
to (Mludt Iliad iiditiLH fioin Its land,"* and it has the light to 

o« let of Apiil 12 1924 c 90 43 Stat 02 (Zla PllHilu) lit of Mai 24 
I 9 _'S (l Sill 717 I Uuma) Vet of libiuiii 11 1929 at Mat llbl 
iSau IlilLfimsii) 

>1 Si L Chniili in SI t 7 

ii^Hii concliinini of tho pinccss of asaimll.iting pueblo giant lands to 
the fititns of othir tubal lands is found In Uintid Btate^ i i/bavix 200 
tJ s jiJT ( 1981 ) Iinldlni, that puthlo lands aie Indian countij' tor 
Uuriiosis of fediial mlminal jurlsdii’tlon Tbi opinion ot Mi Tiiitlci 
(an liiwtiilii contains i buff but iafoinialiie lesunf of Ihc ligal bis 
loiy of the New Mexico Pueblos 

luPiiiMu di ban Tvau v Dtiltea States 47 F 2 f 1 440 (CCA ] 0 , 
1941 1 bee Cbaptei 15 , eec 20 


iinilili this isdnsion hi siiiiilif louditions niidei iihifh Hind 
liiitus mil be iiPiniitlfd to tiiUi uiion iiueblo Inids \s a land 
oliiifi till Piielili) uiai insist Hi it ils InensiLs ji n i sum of 
moiiei loi the iniiilege ol inteiing Hu inieblo lands, mil thit 
iiliile (hij aie mHiiii the iini bio boninliiies (Ini itfi im tiiim 
leitiiii tiiKs of loiidint whiili Hn imclihi uitlioiities dissifi is 
oltinsiie As i 1 iiidownoi tin Puililom.ii gi ml uim ibb lights 
ot iifiiipiiKl, gi i/ing IK mills, Ol otlui lliinsis to nomneinbtis, 
Itioiidid tbit no i)io]ii'iti iiiliust is Hniibi iliinilicl and sub 
III! to till iiniioi il III Hie Inti not Diinilinenl when snib i]) 
liioi H IS itiiuiiid bi iMsting law Jakiwisi, tin Piublu m i\ 
least tmclilo liiids to iiienilHis m to oiitsideis subjfft In (be 
ilipioiiil ot Hn Hffietiii ot the Inti'iioi Tin iiuissili ol 
obi iiniiM Ibi (Oiisfiil ol tin Ilnitid HI itis to anv tiinsulioii 
Iniiiliing ilnnitiim ot a iiioiKiti niteiest, ivbilbii In s.Hi 
iiioilhige, cs.(liiiige Mil, 01 It.ise is i nuttii to iibuli iii li.iie 
.till atly giien (imsiflei itiim at fiagis d'Ml ,ind 3 '>" 

The legil luHionti ot tin Pueblo to iMitist Hn Halils of i 
lindfiiinfi dfMS iioCdeiKiid iiiMiii Hn iieciiliiii lads mill tes|x>i | 
to Hie Ifgil title ot pmblo int 1 mils Ils lights ,iii> cogii.iti 
mtli Hie lights of iiilui lubes, wlinli Ii lu been inilj/id in 
Cliiylfi Pi ot Hus lolunu 

The hniitiitioiis iiiiou Ihosi lights, whiU genei Hlv siiml it to 
the hniilations pi iced uiKin land omieisluii bi olliei Itibis, ue 
made spfHtitic bv Hn leiuis of the I’aeblo Lands A( t of luiit 7 
P)24, uhtUi has been disf iis'-ed on page iW Biieflj sum 
ni.iu/ed. It miy be sail thil m its lel.ifioiis ivith the stites, Iht 
BVdeial tioveiiinient, the inonibeis of the Pueblo, and Hind 
piilits gciieinlli, the Pueblo is the omiei ol lauds gi uited <ii 
usiiiefl |o It, eTiept that it dots not haie the light to dispose 
ot the laud oi iii> inleiest theiiin mtliout the appioi.il ot the 
United States 


SECTION 7 THE RELATION OF THE PUEBLOS TO THE FEDERAL GOVERNMENT 


That the Pneblos aie tvaids of Iho Unilid States in the sense 
111 which that pin ise was flist used, i e, that Congiess pob 
sfsses plemiii iioviei to giiiein the Pueblos, is a piuposition 
Hull has not liein cast in doubt since the Bandoial case’* 
Theie icmniiis the question how lu Oougiess lias exeicised this 
IKiwii and, 111 piiitnulai, how fai Congiess has coufeiied upon 
Hie H\cciitiie blanch of the Pedei.il Goyeiiiment anthoiity oiei 
the Pueblos The qiiestiou ot the scope of Hyecntlye powei with 
ipspcd to the Pueblos is dc ilt with m a leeent opinion of the 
Holifitot of thf Intel 101 Dep.iitmeiit’-’ fiom which the follow 
ing piissage Is quoted 

One of the points on which iduumshahye contiol ib 
cleaily established lelales to Ihe dispobition of leal piop- 
eitv Heie the eases hold that the Pueblos, haie no powei 
to dispose of lenl piopcitj escept with Ihe consent ot Hie 
United States Such consent may be giien expiebbly by 
tho Sccielaiy of the Inteiioi, oi Implicitly tluongh a legal 
action iniolving pueblo lands In the lattei case the 
United States must be a paity to the action, oi elbe tlie 
1*211 tl h 28 (1914) mscussed St pp 889-990, iiipi a 

u Op Boi I n , M 28eas, August e, loso 


Pueblos must lie lepiesenUd bi an attoiiicj upijomted bi 
the United States if the dcsiec agiiiist the PueblOh is 
to haie lalidity 

The chief authoiity cited tin this st iteiiient is the lase ot 
Xjnited Btutis v Cand<laiiu'‘ in which the following ciuestion 
was ceitihed to the Supicine Cnmt 

1 Aio Pueblo Induus m New Mos-ico m siuh btatus of 
tutelage ns to then lands in that State that the United 
States, as such gnnidiau, is not haiiefl eithci by a judg 
ment in a suit im oiling title to such lands begun m the 
tiiiitoiial cMuit and p.issing to judgment altei statehood 
Ol by a judgment in a similai at hon in the United States 
Distiiet Couit foi the Distiict of New Mexico, wheie. In 
each of said actions, the United States wab not a party 
noi w.is Uie nttoiney lepiesenting such Indians theiem 
nnthoiized bo to do bj the United States’ (P 438 ) 

This question the Bupieme Coint ausweied in the following 
tcamb, pei Van Deyantei, J 

Many pioiasionb have been enacted by Congiess— some 
gpiieinl and otbei special — to pieieuf the Goi ei lunent’s 


»“ 271 tJ S 492 ( 1928 ) 
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Tmliriii Ti.uds horn jiiiium ulLiith disposing of IliPii linds 
,iiu1 liffomum hrnin-luss inihlic clnigos OiiP of those ino 
visions, now imlioclnKl lu scrtion iillO ot thp ReMscd S< it 
i!(os diilans “No iiuiibiso, gi int, leiso, «i olhii «m- 
Mii iiifi ol luids, oi of iiiY liMo 01 chiini Iheioto fioiii 
.iin Tndi m lutum oi tiilic of Indians, shall b( of any 
1 ilidili in i.in 01 oijnih unless tin same In' mule hy 
111 iti Ol <oii\('n(nm ontoied into inusnant 1o the <'oii 
sHHUioii ” 'Hns inni isioii was oi mm iU\ adoiitert in 1811 
t 1()1 sii 11 1 Sill 7T) uid, with otlieis "legiil iling 
ti nil' mil iiitMionisi with (ho Inai.in lubes, ” was ox 
li mil'll ini'i llu Indian Inbis ol Nrw Moxiioiii IRIl 
I 14 sir 7 M HI il r)P7 

AMiili' llipii' IS no pviniss iiUunte in llie inovisioii (<i 
1’ni.lilii Inili Ills ui' tliinh i( nmsl In' takin as iiulnding 
llu'iii Till'! Ill plaiiih williin ifs spiiit iiid, in oni 
oiiniioii lanh nilliin its woirls, “aiii liilie of Inrtiins” 
Alllinnali sirlinlMv nidnshnms anti disixiscil (o pi'iii, 
(lif\ no Iniliins ni i in i iislonis md rtojuestu goyom 
im III, ilwnsliaM Incd in isolati'd <oiiininniti«s and aio 
I Miiiili, nnniloi lin'd iiiniili, ill inejiaii d to ioim with 
(111 lull 111 e 111(1 gindot iitlu'i laii's It tlioittoir is 
tlifliiiiM 111 iHlii'if tint Conmoss m 1ST1 yyas iiol iiiliiid 
inn to pioliil till 111 lm( imlv (ho iiomadn mil snaRC 
hull Ills tliou liMiw ni Now Moviro A iiiiiu iidsoiialiU' 
yii w IS (li il 111!' Iiiiii Tiidian tnlit’ was used in (lie at(s 
ot IS ft iiid 1S71 111 till soils!' ot “i hodt of Indians of Hie 
s lino 111 1 siinil 11 1 ICO muled in i coiiiiniiiiily nndoi out 
li idiisluii III ROM'iiiinont, and inhiliitiug a iiaituiilai 
thoiiftli somehnios illdcliiKd leuilrny " Montoifa ^ 
Ijiiiua Rtiitfs. ISO U S 201, JCO In thit sense tho teiui 
eisih inclndrs ruohio Indian') 

Uiidci the Spanish i iw Pueblo Indians, although hit tug 
lull title to Ihoii liiids, wait' leg iidod as m i stnte of 
tiilUage ami could aliun.ito then lands oiilj nndei giiyein 
mental siijieiiision bee Choutrau y Ulolont/, 10 How 
20) 2J7 Text wiitois hayo dllLcied aboitf the sitiiitioii 
TindPi the Mo\icnn law, hut in United fttaUs y Pico 0 
trail 640, 640, (Ins Coiiil. siKakiiifi tluoimh Mi Justice 
Field, who was specially iiitoimod on the subioot, cx 
liicssly iPCognwc’d that vmdei the law*) ot Mexico the 
goyoinment “extended a siiecial gnflidianship otei Indian 
pueblos ind that a eonyey inee of pueblo lands to he elteo 
tiy e imi t be “uiidei the snpeit isiou and with the appioyal 
ot dosignalod aiithoiihos And this wis the iiibng m 
Xiniolv HipVinn i Cnl 274 27d ot scr/ Thus iL appfcus 
that Oongiess in imposing a lestiictioii on the nlicnaiioii 
of these lands, as we (hiiik it did, w is hut contiiiiiiug a 
IKiliev which piioi goycinments had doomed essential to 
the pio(oclion of siieh Indians 

T\ ith this expl luation of the status of the Pueblo Indians 
Olid tlieu Inids and of the lelation ot the United States 
to both, we come to aiihwoi the questions piopoiinded m 
the ceiliiicatc , 

To the hist question we nuswei that the United States 
IS not Iwi icd Oiii loasoiis w ilL lie stated The Ii dians ol 
the inioldo file wud- of the Uiiitod Stil(«, iiid bold thMi 
lauds snhieot to the lostiiction that the same lannot he 
alien I tod in any -wise without its tonseui A ludsnu'nl «i 
dec lee wlutli ojieiates dnei Hv oi iiidiiectlv lo li insfei the 
lands fiinii Ilie Iiuliiins, wlme the Unilecl Ht itos has not 
luthou/ed Ol ipiieaifd lu the suit, niliinges lh,it lestiic 
(ion nie TTiiitecI .Stitis liiis an liilc'iesf m m.uutairang 
and entoifiug llu lestuition winch < uiiiot lie iftpded hy 
such n ludgmeiit oi rlenee This Conit has snd in deal 
mg with a bke situation “It iinessiiily fciUows 
a liansfei ol tho allotted lauds lontiaiy lo (he Inluhition 
ol Uougicas would be a yioUUion of the goyeinmental 
iigbls of the United .Staten aiisuig tioni its obligalion In a 
dependent people no slipulations, lontiaits, oi judgments 
icndeied m suits to which the Qoveiiuuenl is <a stinngei, 
tan after t its inteiest The autlioiitv of the Uiuted States 
to oiifoice the lestiaiut UwfuUy cieatcd t.uuiot be im- 
paiied by any action without its consent ” Sowlinff ^ 
Miami Impioienunt Co v United Utatei,, 2® IJ S 
634 And tbit luhng has been lecogniaed and g^en e^ct 
in othei eases Pi ivtft y (fniled 296 tJ S 

204 , But! del land V United Stales, 200 V S 2-6,282 

But, as it appeals that foi many yeois the United 
States has employed and paid a special attorney to aei>- 


lespnt the Pueblo liKlians nnrl look aftei tbeii inleiesta, 
oui answei is made with tho qualitic ation that, if the 
deciee was lendeiod in n suit begnii aud pios^ntud by 
the special attoinej so employed ind pud, we think Hie 
United States is is eltectimllj com luded as il it weie 
n paitv lo Hip suit Boiifr’Mit v Compaumr dti Bikkiu *. 
217 TI S 477, 4Sb, Li>vt)uv v JfildOV i Walt 1, 
Clalhii V FUtcIm, 7 Fed 871 862, MaJoi/ y Diidcn, m 
Fed 4(12 tW.Jniiiciv Or iiiirunn /ion Uo . 307 Fed 59T, 
til) (Pp 441 to 444 ) 

The decision learhed in Hu Cmidi Im m i ise li is been followed 
in a iimiibei ol cases aiisiin. mi aiqieals tioin rJeiiees of Ihe 
Pncdilo Ualids Boa id*” 

The opinion ol llif Soliciliii iit Hie Iritciioi Dt p.ii tinc'iil i|ui'tetl 
abine goes on to aiiiUye (he s< ojip ot Fcdeial exeentup powei 
oiei llip riirlilosni Hie follow JiiR liiiMs 

The iioivei of tlir EveciiticP extends (o the hiiuglii2 
of suds on bell ilf of i pueblo in iiiitleis allecting pueblo 
lands ind c oidiolliiiB the i onduet ot sntb litigation The 
basis ol such powei is sc ( (oitli in the p,issage alime 
cinoled lioiii Umtid Blntr>, \ Condi limn, in which Mi 
TnsHco Van Dcvantei s lui “The suit y\. is liiouglit on 
Hic lliGoiy that these Iiidiiiis ue w ii(>s ot the Umlrd 
Sides and that it theieloie h is iidlimilv and is iiiidci .i 
duty to piolect thtin in the ownctsinp ind einoymenl of 
then lands” (271 T7 H a( 447 > riidei section 1 of the 
Pueblo I, aids Act yybich piovidc's tli il ‘the United States 
ot Amc'iiti lu Its soMteigii laiiacdv is guaidian ot siicl 
pueblo Indians” sb ill institute foilnin ictione to ann*t 
title ol puelilo lauds, a iiumhei ot suits hnyc Iwen in ought 
on behalf ot Iiithan pueblos „ . . ^ » 

See foi eximiilo VniUd States V Bunid of Nntimal 
Missions of Pifshiitpimi Chinth, siipiii, Oiiiokvv Unitid 
Slates sHjitfl, Pudlo ol Pioitnt y ibci/fit, supta 

In the hist cited case the question was laiscd vrhethei 
the pueblo itself was piocludod fiom appealing nn adyeiso 
deuiuou feustaiiiod in an action instituted by the Unitod 
States on behalf of the pueblo Tho couit deelaied 

“It thus appeal b that at any time piioi to the filing 
ot the field notes and tilats by the .Secietniy ot the 
Inteiloi in Uie ofBoe of the Suiyeyoi Qeneinl of New 
Mexico (Pneblo Uands Act, see 15, 48 Rtat 640 [27 
U S O A sec 341 note] I eilliei the United States 
OI the pueblo may mamUin an action involving the 
title and light to lands of tho pueblo, but a decioo 
leudeied m a suit biongbt bj the pueblo does not 
bind the United States, while a deciee lendeied m i 
suit biought hy the Uudod States does bind the 
pneblo 

“The stnlntory poyyei of the United State's to Im- 
tinte actions foi the Pueblo Indians neccssnily in- 
yolyes the iiowei to oontiol such litigation If the 
piiy ito altoinevs of the pueblo could dictate the nyci- 
meuls of the bill, oi could iiiey ail m ciue'stioiis of judg- 
ment ill tlip intioductioii of CMdence, theie would bo 
no sniistaiue lo the guai di.uiship of the United Slates 
ciyoi the Inch ins Theip cannot hr a dii tried iiiithoi- 
itv m Hie cniKhiit o± litigation dnlrlod authoiity ic 
suits m hoptk'ss c oiifn-lon If the Iinitcd States has 
pnwti to dmiuiss with pienidHP piloi to tual, as has 
been held it leitainly lias powei to decline to appeal 
nftei mat if it bellcyes the decision ol the til.U enuU 
IS without eiioi ’ (At pp 15 to 14 ) 

In Mew of (he foiegoing anthoiitles it is cleni that (he 
United States is empow-eied liT intiie of its lelatioii lo 
the pueblo and puisuant lo siiecial legislation based on 
that lulilioiiship to coiicluct and contiol litigatuui on 
behalf oj the inieblos loncpincd foi the piotectioii of 
pueblo lands 

No attempt wifi be made in this opinion to analyse ex 
hanstlvely the lealm in which the Bxecutlye aim of the 


^Unthd stiitn y Bomi of Nahoital Mvaioni of PteiZyteruin 
Ohmen 5T V 2fl 272 (CCA 10, 1029) , ffwota V 
48 F 2d 878 cc C A 10. 1080) , Pueblo of Float is Y SO P 2a 

12 (C C A 10, 1981) 
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PUEBLOb OF lOiW MEXICO 


Fo(l( III GoMinuKnl is tMiiiiowcud In sininiMsi ,uls ol 
Hip inulilo (?o\( iiiim 111 II is (nnivh lin tin iiiismi in 
jiniiit nil tli(> niip liiiiil In lilt Inii ^oilii; i a<-is ii]ilin](liiif, 
siKh siuiuiMsioii 111 iiniti'xs ifUilinu llu ilisiinsition nf 
imililn 1 mils mil lilii^ilmii witli iildniiK In hi< li 1 mils 
lUd 111 linti (III llii nllinl li 111(1 Hill iiuHiln iij,lits nt sill 
)ti>u 1 null 111 in iiiilltis iiit(iii,il In Hu iiilililn li.tM Ihiii 
iniistiiilh I ('1(11,111/1(1 111 ill Hu {l((iiU(l i IMS In Hu 
Ciiiislitiiliiiii III till' baiill n II I I'nilitn i))]iinM(1 h\ Hu 
SuKliii (il Hu liilUKii (111 lJt>( iiuIm'i 211 I'M'i in illi'imil 

M IS III, nil' III l 1 lst|IIL,ll|s|l IlllVM'in in HUMS ll\|l wliiili Hk 
)I 1 U 1 ) 1 (| Ills SOM 1 ( 11,11 ]|| 1 \ 1 (| 1111 ( 1(1 ( Msliiii; Fiili'i II 1 1 ^^ 

, 111(1 111 1 ||( IS (IM I \Hiuli Hu liili'iini Ihliiitimnl Ii is liii il 
itiiiliiil 'Jills ill(iii|il IS I iiilimlii (I 111 Hu iilHi iiiiiiilN II (I 
|iii nil i)ili III Alliili l\ sKiKiii 1 III Hu I'nihliil niistilii 
Hull 'Mils ini 1^1 (Jill (l( iliiu, uitli iiimiis wliuh ii(> iinl 
s[i((ilii ilh I Ilium I III (I 111 si( linn Ml 111 Hu u I nl Iiiiii'IS 
I'lil lull illiuli ,ll( r iiiiiiii I 111 iiiliil 1111 ( 1(1 till' 1 , 111(1 il 

]lhl ISI ill 11II1M1S M sli (1 111 nil liull 111 tlllll 111 lllllll 
((111111.1! li\ iMstiim ll\\,” It Ills ,is lollnws 

1 I'n I II K I nidiii.iiiKs mil iiK niisisli III \Mlli Hu 
(iiiisHluliiiii iml liilfiMs III Hu iiiKliln, Im Hip lu.ilii 
l(iiiii((> (it I iM iiul (mill williiti tlip inulilu inil ftn 
Hu" iimiisliiuiut of iiKiiiliois Hill Hu ivlusmii nl 
llnliliii illlM Is M(il,itliiB lilt siiili (lllllll, llKi's, till Hu 
i.lisiiif, (it ii'KiiiiL fliul Hu 1)1111 ii]ii 1 itluii nt 11 (lllllll 
liiiuls Ini iiuililii imiiKi'^'' l«>i Hu iiitul itioii nt 
liiidt, iiiliLiit nui 1 nidlioliliiifSi i ml iiii\<ite do ilujii? 
Ill l<UUl K lllllll till lIlKlllll lui Hu 1,111(1 UK (> lit llu 
ii/lict'is oJ Hic! iiiK'lild III all Him (liitius uid rfdiii 
ill\ toi tliu inotcLtioii ol tliu willitt' ot lUo imdilo 
itid till tUe 1 (.iiilioii (if all ntlii'i iHiwi'is Msud In 
the puLlilo hi cMst 111)1 li" J‘iundiil Tint ini 
oi(liiiuK.e whith iltetls iii-isoiis who an. not iiu'iu 
ijcis nt tho imulild shill not t,iko ultect until il has 
liceu apiiioied lij tho Hcdclaiv ot Hit* Intel loi ii 
sonic offitci dcsisuated by hiuj " 

\ lllllll iiiiiiit m the lelilinn nt thi iiiulilo to Hu Fod 
ci,il Gu\( iiiiiii'iit IS 1, list'd 111 tilt (]iu>sti(m islutlui tin 
IHitlilds iiiiv iiMiil Id leijil lit 01 (•( (liii-s atiiitist Hu' 
tllllllKl St ill's 01 Its nftltl'lb WllllO this CllUSllOll is (SS (./1 
H iJb a (iiustioii ot lofial inncudiiie tho siilislaiitivc iislils 
of the imelilos must (lepoiid in i xeis 1ii|?(' (licieo uiiim 
thp niisuoi ifiieii to this qucslion 'riio tpicsiion is dis 
tiiicth and nmuist.iKihli insuoiod ui tho opinion of tho 
Snpienie Conit tOiid In AIi Tiistice \ ni I>o\ luloi in /atm 
V PiKhlo or Hantu Rotu [240 IT » 110 sii/itti 

Tu th'it Oise tho piiLhlo ot Hmta Hosa was ii(O)iiii/0d is 
oiilitled to liunjT suit agaiu'tt tho SeeietaiT of tho In 
teiioi to enjoin that oftuul tiiiiu otLeiiug, listhiR ni dis 
pobinx of, IS piiWii lauds ot till* lliuled HI Hi s iiitiii) 
lands (laiuiod l>i the Iiuliaii pnehln 
Agiiii, til Iho (list (if I'ikMo </i Sun /nun v J iit/fU 
Statci [47 F 2d 4J0 (0 C A 10, TWl)], supia the tight 
of i puPlilo to bung suit igiinst the Undid States, niidci 
the Pnehlo Lands Act (43 Stat 087), w is upheld 
In aoeouliiiice. with tho fauiiliii title i suit ii,uiist tha 


SECTION 8. THE RELATION OP 

AV(‘ h,no ,ili< iilv iiolod Hi i( tho linnis iijtoii wliiih Nin Mo\uo 
nas idniilliMl to slatolioiul hit no innni tin a iliiin In Hu> si Hu 
to gniuiiimoiital powpt OM'i Hii' Piiuhlns 'Pho poiiiiiil iiili Ihil 
the Piielilns an no! snliKi! in si Ho (iiiitiol iiiiisl lioninoi, bo 
ipialihod in soiui il lospeifs 

In llif' hisi |ila<o, as luilod in Uhaiitoi 0 ot tins lolniuo ]mohln 
l.iiids liko (itlioi Indi.iii losoMaliniis, .ik put of Hie statu in 
wliiili tlioi aio situated Jin inuiKiscs of slab jiiiu die tuni oiti 
non IniUnlis 

In (hu second nUiuu, ('oiiguss has muTi \aiums s<.ito laws, 
hueli <18 laws lospcttlug health lud eilncaljoii 8pp]i(,tble on 
Indian lespiiatioiia, and these laws aie as .ippliuable to the 
Pueblos as to othei Indian atbee, 

In the tlilrd place, the Judgments lud deeiees of the Pueblo tn 


1"* zs u B C 211 
> '■ See Chaptoi 0, eec 2 


Unili'd Stills must In liisoil ii))oii lc'i,is1 iiion thionL,h 
whiili the X’lulid SlHos pcimils ilscll to be sued Suit » 
i),iiiiisr (ifhiiis ol Hu T'liiliil Blatcs b.isril on alli.),td die 
ail Ills luiiiiic no siiili si ituloii lulluiiiti 

V tlllll 1)111 stinii whuli Iho iilalioii ol Ibo imtblo to the 
Fidiial Him iiinuiit bis i used is thi iiiiustioii wlu'lhii 
the piiililos ,iif (iililhd 10 Hie pi otcc I uiii ol the Fcduial 
I'liiisfiHilioti with losiM'ct to iris done uiidot Fedot il 
iiiHioiils 

The o|iiiiioii ot llu Sliinimi ('onil in Hu .iboiontid 
I isu III f,nni V I’liihli) of Siiiilu So'iti inswiis (his qnos 
tlllll hi Hu tollowniR luims 

"rill (ti t( lul.iiils ,iss( 1 1 withniiKlii iiiu'slnuss Hi H 
Hu Inch Ills of Ibis piulilo ai( w'lids ot (be riiiKud 
Si Ills — iiiogni/i'il IS sndi hi tlio ImislHui' incl 
(Ml IlllM' ill iililiiu'iils — and Hull in i oiisi quoiu i' llu 
itis]ios il ot flu II 1 mils IS lull wiHiiii (luMi own i niiti ol, 
bill siilinit lo siu 11 upniitioiis IS CoilRuss nuiy jiio 
siiibu tin Hun Iniiitll iiid piiiti'i lion Vssniiiing, 
withoul so (IcddbiK, Hi i( Hiis is ,i1l luu, wo Hunk it 
Ills 11(1 ical btiimk (111 (he jKiinl wu ik cotisiclti mg 
('(HiinU d would not insti/i Hu (Irtundaiils m (i i ,d 
iiig Hiu liiicls ot Hu St IndiKis — towhich acuoidinglo 
llu lull tlic\ liiso i tnin)ilc(p and lunfuit lith> — as 
public 1 mds ol llK ITiiitofl Slalis and ilisposina ot tho 
siiiie luidoi till publu laud 1 iws 'PUat would not bo 
an exouise ot guaubinslnp, but an nut of lonlisc i 
tion Hi suits the Indinns aic not hne seeking In 
0 niilisU iin powei 01 oapaiitv m themschus to dis 
posu uf (ho lands, but only to piciftit a tbiuntened 
disposilbt idmimsti ilise olBceis m dlsiogiidot then 
lull owuctsliip Of then lapacitr to maimatn such a 
suit wo ontoitim no doubt The CMslnig w udslup is 
not nu ohsl.icle as is shown by lepeated rteuisions of 
this couit, ol which Lone Wolf v Hitehroik 187 U S 
"i'll, IS an illust I itiiin ” ( kt pp 118 lo 114 ) 

Vgain It was held m the lasc of Oatrw v Umtnl Sluter 
siipio, (h.it Congicss eonld not oonstitutionnlly dipiive a 
pnehlo ot Iho iighl to iiload a New Momco statute of lim 
italjoiis The coint detlaied 

‘We (ondudo that such Indian pueblos weie eiiti 
tied to the benefits of the New Mcmio statutes of 
limitation nnrt that the United States is then 
guaidi in, may plead such statutes in then behalf 
"It this bo It 111, then llu Pnehlo of Taos hating 
niqmti'd fue simplo title to the Tonoiio tinct undei 
seition 7801, suput, pilot to the adoiition of (hu 
Pm bio liands Vet, could not he deijiivcd of that title 
Ii\ legist ini 0 fiat ” ( kt p 878 ) 

In aKoidauu with tho Joicgoing dei isions it is jilain 
that while Hie Itulniu pueblos hive bom tonsideietl foi 
eeitaiii pniiiost's is wiids of the Fodoi tl Qoioinmciil they 
aie entitled not only to buna suit agiinst tint Ooiein 
luent md its ofBti'ib but to claim as against snub Qoicin 
nuut and ofliuois the piotecUons guiianteed by the Fed 
01 H Constitution 


THE PUEBLOS TO THE STATE 

iiialtois pioiielU wiHiiii i(s jnusilictiiiii wiiwlil apiu’ii In iiioiit 
111! smie filth and eiislil that is owing In nlhoi locngnized 
igi Hill's Ilf tubal goiPiuiiiunt nndei tin rltilslons disiussed 
ilsi'whiMi 111 this MllllUU ‘ " 

A sigiufiiiut piohloni ot tho lelatuin of Hie Pueblos lo the 
SI He of Now Mu\i((i is inised hi the possibility of suit hi a 
Pueblo in a slate mini ’’ On Hus qiirslion iii opiiiion of (he 
Soliiitoi of thi TntPiuii Depiitinciit dci laics 

II has ociasimwlly been assuniud that wheie ,i Htato has 
IIP Ini isdictioii oici tho laud ol an Indian pueblo, (he 

Oioptct 14 , BPC 3 

i-iETamplis of snoji suite In state oi touitorml couits aio Pudbln of 
Lngmuf’i Putblo of Aooma, 1 N if 220 (18B7), dl&pnte ovei possession 
of saaaiJ pieluie , Vtotor de 7a 0 v The Pueblo of Aooma, 1 N M 22b 
(1867), disinitu ovoi possession of floemnent of title , Pueblo of laleta y 
Tondit and Pirtnd, 18 N M 388, ld7 Pae 86 (1818), oonaemnahon of 
right ot way 

>-»Op Hoi ID, M 28660, Augnst 9, 1189 
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imoblo Ins no st iiuUub m the coiiits of the State This 
ibsnmiition is tiitiielv eiionoons Despite the licU. of 
State nuisiliction oiei pueblo lauds, the pueblo iniy, net 
eitlulcss, bung suit in State couils, so tii is Stiti. liw 
pcuiiits, aucl flein iiiil, iii othei lespects, iicognitiou ,is a 
public coipoialion The ludgments nud oidmiiicps of a 
pueblo aio entitled to the sime soit of uLOgiutioii that 
Stile conits give to the lets ot aiiothei Slate oi nation 
Tile pueblo as i snicieign hodi is not subject to suit in 
State umits, cseept isitb its own (Oiisuit The pueblo is 
pot toi that iiasou a piiiah It is eniitled at the len 
least to all the lights uhlcli a foiciKiiei mai asseit in tin- 
(omts ol a St it( 

The foiegoiiiR news an b.isecl uikiu the ludgiimiit of the 
Siipieiut (Vmit in l/iiittd W/o/cs v fUiiiilt tai iti ‘ ° In this lasc 
tin Unilnl St lies as gpudiaii of tin Pueblo ol Jjigiiiia hioiight 
a suit III (pnet lille 'I’lie ohidtioii Mas made thit pilot deiisioiis 
111 I In si lie couils bam d tlio utum The Com t < omineiiteil on 
the validiti ot (he eaihei doeicos, in the fullOMiiig teinis 

In (lull aiisnti (lu defiiid nits denied the uaidsliiji of tin 
United Slabs and ilso sit up in bai two detms lendeiid 
HI pi 101 siuts hi ought igfiinst them h> (he jmehlo to fpiiel 
the tillt to the suno linds Out suit was destiibed is 
litgun in I'HO ui the tcmtoinl coiiit uid tiuistuied 
uhen New Alevico beiaiue a Stite to the sncttediiig stitc 
(omt wheio on final healing a deciee was given foi the 
detendants on the meats '■ ^ " In the leplu iliou the 

TfiuttKl St lies lUegtd tliat it wns not t paitv to iilhci ot 
the pilot siuts, tint it noilhei iiutlioii/ed the banging of 
tliem uoi was lepiesPuted by the attomey who appealed 
foi the puible and theiefoio that it wns not bound hv the 
deciees 

On the case thus piesented the couit held that tbe 


*"271 U b 422 (1026) That poition of the opinion in this cane 
which lelatea lo the hist question oei tided Is set toith and disonssed nbove 
at pp S06-S0T 


dtcioes opciated to bal the piosci ution ot the iiicKtiit suit 
hs lilt luiitLcl Stilts, ind on that gioiiud the hill was 
di'-niissctl An apijenl wis InUeii to the CiicuU Cmnt of 
Ipptals, whuli ittei oiitliuiiiK the tase as jnst stated, lins 
leititied to tins Couit the following ipic stums 


Old (he state toiut ot New Mexito li i\e luiistlu lion 
lo tiitei 1 puleiiKiil wlmh would be Ks jiidKiitii as to Iht 
Uiiitia RtiUs, m 111 action hetweiii I’m bio Imli uis niitl 
opposed cl iiiii lilts toitreinuig titlo to land ivheie (ht le 
‘•lilt of till! iiidgiiiont would be to disiegaicl a suiiei in ide 
111 (he irmltd Stilis ot i Mpaiush oi lleMc.iii giant piu- 
Miaiit to an act oi Ooiigiess coiihiiniiig such giant lo "aid 
I'm bio Indians » (Pp 4 is to IW ) 

I'oiuiiig to Uk, second c(ius(ioii we (IiuiiimLc so mm b 
of it a" ic'tiis to 1 iiossilile disii'caul of a "Uim's niruh 
by the United State's, ioi tint would Iiaie no In iiing on 
the < emits 1111 1'-dittioii oi the bincling e (tw I ol (lu jndg 
limit Ol chciee hut would pii sent oiili i ipiestioii of 
whidliei ttioi w IS coiiiiiiitted in the eoiiisc* ot e*\e ic isiiig 
jinisdiitioii ^^llh (hit cliiiun itcd cmi iiowei to the 
qiiistioii is that (he state lonil hid pii i"ilii tinii (o (iilti 
tun the ml iiid puocid to pielgnu'nl m dccue (P 
•414 ) 

'ill* lase ot 2’iiijilUi \ Piiiiic estalilisliiim the pioposi 
lion that ail Indian, outside of liis Piiehlo is within (In sioik 
of the state wiongfnl deilb btatiile, se> that liis acliniuistiatni 
mo\ be ontitlid to leeoici damiges in ,1 slate couit against a 
non Indian, demonstiates thnt whue slate law does not intei 
feie with congiessionil oi tiib-il powei it may be mioked in 
leitaiu cases lietween ludiaus and nun Iiidinns This case does 
not imolve my puuliiiitics ol ijueblo inw, iiid the gtneial iBsuee 
which il i uses aie dealt with elsowhcie in this volume"' 


”"42 N M -t.T 7S 1* 20 140 ( lOIS) 

* • sj.1 ChapUi K, so( 6, thipUi 19, see 1 


SECTION 9 THE PUEBLO AS A CORPORATE ENTITY 


Wg have alieady noted thit the Pueblos of New Mesico weie 
given the status of coipoiations bj one of the fiist acts of the 
Ntw Mo’tican TeUitoiinl Govoinment This legislaUvc cbai 
(t I ing mat be* viewed ns a tinusl ition into Anglo Sayon tcinis of 
the ooipoiate leoogmtion which the Pueblos had long euloyed 
iindei Spanish and Menem law In the ease of Lane v Pnchlo 
of Santa leoAO,"® the Supteme Couit declaied, pet Van Devantei, 
J 

Dniing the Spanish, as also the Meyicaii, dominion it en 
Jojed a huge measuie of loeil self-government and was 
leeogiiizod is having capacity to accimie and hold lands 
and othw piopeity With muth leason this might bo le 
g.ueled IS enahliug and entitliiig it to become a suitoi foi 
the pnipose ot eiifoiang oi defending its piopwty intei- 
psts See fife hool Distric tv H ood, 11 Massachusetts 103, 
198 Coulev’s Const tarn , 7th ed , p 278 1 Dilhm Munie 
Ceiip, 5th ed sees 60, 84, Ol But our decision need not 
he put on that gioiind, foi theic is anothei which ailses 
out ot oui own laws and Is m itself sufficient Mtei the 
Gadsden Tieatv Congiess made that legion pait of the 
Teiiitoiy of New Mexico and subjected it to “dU the laws” 
of that Teiiitoij Act August 4, 1864, c 245, 10 Stat 676 
One of those laws piovlded that the inhabitants of any 
Indian pueblo hav mg a giant oi concession of lands tiom 
Spam 01 Mexico, such as is hei e claimed, Should be a bodv 
ecu pen ate and as such capable of suing oi defending in 
icsiieet of sticli lauds Daws New Mex 1861-2, pp 170 
.iiiel 418 If the plaintiff was not a legal entity and to- 
ilstlc peibon befoie, it became suefii undei that law, and 
It letainccl that status aflei Oongiess included it In the 
Teiiitoiy of Aiwonn, foi the act by which this was done 
extended to that Tenitoiy all legislatiye enactments of 


’“La-WB, New Menco. 1881-18S2, p 418 See eec 8, «M»o 
>“340 P 8 110 (1918) 


I the Teiiitoiy of Now Mexico Act Fcbiuarv 24, lS6t, c 

10 12 Stat 664 The fact that An/mid has since become 
a fltite does not allet t the plaintifl’s coipointe status oi it s 
powei to sue Bee Kanias Patiflo It If Oo v LtiAtsoii, 
Tape in d Santa Ft R K Co , 112 TJ vS 414 (P 112 ) 

The toipoiate status of the Piiehios has been letogiu/cd in 
many eases “* 

In United SiuUi v Ctiiiiletaiui, Ihc Supieme Oumt, po Van 
Devantei, /, commented on the Lane ense ui these teims 

It was settled iii Lain \ Pnchlo of Sniifa How, 240 I'' ,‘4 
110, thatuudei leuitoiial laws cii.irtcd with congiessionnl 
samtlou each pnchlo in Now Me\uo— me.niiug the Iii 
diaiis compiisiug the tommuiutv — became a Junstk pei 
son and eiialilcd to sue ami dctciid in icspwt ol its lauds 
' ' * Thai was a suit bionght bv the Pnchlo ot a iiit.i 

Itosa 111 onjiiiii the Secictaiv ol the Iiitoiioi ,uicl the 
('omuiissioiiei ot the Qcnciiil hand flthii fioiu caiivint, 
mil what was illegcd to Is* an nnauthon/id piupose and 
itteinill to dispose ot the Pueblos buirts as piihlie land' 
of the Uuitecl Stale" Aii/oua was foiiiied tiom paif of 
New Mexico and when in that wav the pneblo came to 
be in the new tcmtoiv it letnliicd Us pmstie statu 
< ♦ ♦ (Pp 442-441 ) 

The iiiiidenls of coiiMiiatP status" attaching to the PnoblO' 
aie aualv/ed in n leceut opinion of the SolKiloi of the Inleiioi 
Deiwihnenl'" In the following passage 

It IS cleat that the decided c.ises le.iie no loom foi 
doubt on the pioposition thnt the pueblos ot New Mexico 


*«l7»rfed Btatet v Oniiielaiia, 271 tr S 442, 412-444 (1926), 
FwibJo of -410 T united Btatea, 168 U S 188 (1807) , Gterota T UmM 
States 48 IT 2d 874 878 (C C A 10 1980) , Pnehlo do Ban Juan v 
Un/tted States, 47 B* 2d 446 (C C A 10. 1081), ceit den 284 U S 826. 

’“The right of the Pueblo*, as coipoiatioiui, to recotve graflng peis 
mlts under the Tajlor Ctrazlug Act (Act of June 28, 1944, 48 Stat 
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PUEBLOb 01 NEW MEXICO 


ill** (01 Willi iHjHd It) hiiiijf siiiN nciiiiiM thiiil 

ji iitiC', iiiKl li.iliilih to Hut'' immulit tlmilii iilu>s’ 

It IS uot so iliiU wli It m miiHi oi (oiiiointuiti IIk imib 
Ins ciK Tlin most' di ii ititi ly ilioii fonnil i>i 

iii\ oE till luiUi.il 1 IMS hi i(>ti>toii> (liiiiUrl is louurt iii 
llK i isP Ilf \ fiutm suili'< s«/ii« wIiPic the 

I’ui'tiloiil T Ills IS il issiiiiil mull I tIUM itChOM 111 ‘ miiiiK 1 
11.1 1 ui imlilK ( (iiinii itums” 

' ' III till' V(1 Ilf Diiiiuliii 1S47 Iliw St 

N iM isn |i 4.K1 sidioii (,'MtO N M Kl.il \iiit 
( i)iii|i I'lJ*) till Iiiili III I'm liliis Mi 1 1 i.i\i II till' St itii 
of lioilips imlitii mil 101)101 III .mil, IS siKli, I 111 
in tw oil'll to sill ill losiusl lit till 1 1 1 mils /jflHf V 
/•ilfhloof fttiiiM Jfo-.tl J4')C S lit) I'lSCI IS'i (ill. 
Ill "rill \ St itnlo lit limit ilioii in llu ilisrnii nt inn 
Msiiiii till'll III to till mull lit, inns uni nuit loi Inil 
il>iiiis| iiiniiii lint 111 iinlilii loiiiiii iliinis l/rOo/joli 
i(/ii U Co \ [)nt of Cohinihoi I U li S 1, 11-12, 


I-ii<) IS mil ikIi i1 III Oil Vil III Inin Jli I'I'li tn Mat lOTh) is iffliimd 
III Ivio nr dll nliiiiions til On Si'llcilni ot 111* Iiiliiim Dipiiilnuiil wlmh 
."111 on in I'shiiislivr inihsis nl nnlilii torpninlo si itiis Op Siil 
I II MJMliO Piliiimn It I'l»7 Op Sol | n M JOTHT Mil 14 mtH 
On the Slim it piibltni at tho (.<ir(»ii ili> sHtiis of Indiin tiiboa sio 
( hipti lit SI c t 

' ' Op Sul I II M iO-Hifl Vutiusi '» in jn 

■< Insofar IS thr qiioliil stitmiiiit iiiilniilis tint o riittilii hns K'-it 
("ipKltt tn ilrtend an iKluin Ihi itiUmmt is impll supiniilul li\ (hi 
liiimuagp Ilf tin Suminn ( omt m thp Lone intl Contlilana tisns ilioii 
iiuiiliil mil 111 leitntn lUiiHinns o* tin liirilnnal loint (Soo fn 127 
odiio I rin inlPiinci' Inittnii nt i ruililn tint h( snici wiUmut 
Its (iiiisiiit ttciilil flint no snpiioil m (Iiesp umnitnn ot thP S'lpitmc 

liiiiil ina tiinild run tnnd ii\ to thp nili tint i souiiiitn liodt is 

iiiiiiiiini tiiiiii suits tn whnh it liis mil const nlcil Tin applicition ot 

iIiIh mil ID Fitp ( itill/pi1 Tula (.isis has Uin upheld Tmnei t 

I Ill/of /IlH/is 24S tl h 134 (l‘)10) tdniiis t ifidpJip 185 Fail 104 
(CO 18 noS), mtxi \ riiotmo Tube of Indmui, (18 Fed ifi 
(C r A h W5) , 111(1 sti t/iiitciJ fiftnfis 7 Onited Slatii ndehtf/ <’n, 
lOb F 2(1 sot 800 ((' ( 10 10)0) Tlwt i similiu bolding would 

Ik 11 ni hill In tlio tnsi iil tlic ?ictv 110X10111 Pnililos is ludicitiil bi 
Uxitiil t^laU 1 Bandaeal 211 U b 29 48 (1813) 


1()S Cf n H Ij IMI 211 httu 1 I'liiwrtl fn T)ist 

41 Idilm Ih'i 2(il r 10, nti V I. U S22, Jffnnltil, 

ft n \o ‘3 \ V'uiiiio Coinihi TON 1) 41, 21(i N W 
21_' 210 11( (fiMflitiU' tint siKh Indiin Ciiolilos w(i(> 

(iililUd to the lii'iii Ills ot (111 Now ;M( vico s( iliili •. 
ot liniil ilion iiid (hit tin Uiutoil Stiles, is then 
hiiiidiiii iii.n jilc id siti h sliiulis III tliiii lull lit 
tl' S7S) 

AVliili till I’nelilos ot Now Mixiiii I, ill williiii coit.iin dihni- 
tiiiiis 111 ‘ iniinii i|i it tdiinii itions, '''it is not iiiloiidid to siig 
fcost Ih It tins III iiiuniii|)il (Oi]iiii ilniiis of Iho Kt ilc of Now 

IMomki within llio nil iiiin}{ ot st.ilc si itnli s on tin iiulits uni 

Ihiwits III sihIi 101)101 ilions Sin Ii in iiitiioiiiL would iiiii 
loniitii to till 1)1 11 doitniiosoi iiihil si n ^otoniiiionl mil ion 
t.) • ssKiii.il sotoi(i4,nl\ 111 Tndiin lit iiis Tin liini “iinlilu loi 
1101 ition” is llioiiloio iiiih ips iiinu iiiiii (i]ii i.ite is iilniiitoi 
1/ilioiiof llu Uhil sf lilts ol fill Piuhlos Tlu (oiiioni of ms 
loini of Uni .11 loi 1/ il ion, howom, must iloiiotnl l.iipi'Iv npnti 
indKi.tl diiisions ■wluih huL not iol Iiim lendncil 

’n \ m«3i(i ipal rotiJotatiii3i in its stint met pi opi i sensi is (lip ImkIi 
] ialiii< Old (01)101111 lonstitutiil In the inrnrpot itinn of tin iiih ihit ints 
nt 1 (itv 01 town fm thi iniiposis of locil goTpiiiiin nt thoioof < < * 

W> 1/101/ fAiu/oti rftifiii (I HiKimipol roipointloii in its hislnniil inil 
lil(t iiisi to III (hi in/oipoulnin lit (In iiillioriti of tin ffoveiniiniit 
of Hit mh lint nits of n pnitiPiilu pliipi ni dt tint ind inthotiuiiR (him 
in llitti cmiKiiati cipiiuti tn ('■smisc suhnrflin ito spptiflrd powiis ot 
((.islation ind irgulUioii with rp^put In thih Imiil md ml/ius] mii 
ciins this powii ot loial „iiMinmpnl is thp <li tiintiM' puiposi ind 
llio dislm^mslung ffaluii ot ,i innnuipil loipoiition pioppi 1 nilloii 
on Huniripil Oiiipoiiilions (5th od 1911) si is ’1-12 Thp isscnliat 
fi itiiii of loi 'll self soil rnmpnt his bun diKiiissrfl nndei in pilliPi hPiiil 
mt, Till. fii( iim till Pill bio Is i niimlnuhiii cmpoiition iitbei tbaii 
a stoik toMiontion is too obvinus to mil foi disiussion Tho lolation 
of till coipoi itiiin to a puliciilii iieioflmd ind tin liibihitimfs thiicot 
Is inidc flen in Ihi tirrltoiiil stitnli ist ibllslimg tho loipoiale status 
111 the rniblna wlittli has been Qiiotia .lUom 
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SECTION 1 CLASSIFICATION OF ALASKAN NATIVES 


Till (('1111 ‘'NciliM.s of \l iski” h IS been (Tcflnul to inilnao mem 
bcis (if tbo ilioiKTinnl icircs lub iluUujt Vl.i'.ki it the time of its 
.iiiiK'vitioii to the Uiiiterl States, lucl then (J< sixindants of the 
wliole 01 mivert blood' Iiniioitinl ontne pomnis compiisc the 
Eskimos iihirli iic rtistincl tiom, ilthoncth i elated to, the Amen 
Lin Indian, the kiuclied Aleuts, and the Indinns Among the 


‘llii tnlloMiiig ii(> some nt (hi stilutoii pioiision' 

Till AC( III lunt J"| lO S IJ Stlt IKi'l inundilig the Alisiwi guiiiQ 
hm difinrs 'ludim' tn iiicliiile Nitnos of om lull oi uioie lodMo 
lilond ' 111(1 ' Bskiiiio to includL "N Lth( s of on< hall oi iiioie Bakii 
blood ' 

bcc 2 at tlia Aet of Apiil 10 1034 Slit 004 606 which sisntg 
apicial lisliuig piiMlegas to natiie ludiins ' dtflnos “nitlvc InOionB’ 
to nil an ‘menibeia of tlie ibniislnil i-ues inbabitlng Aliskn nhen an 
nisrd to tbo Unltrd fltitea and (ban dtsccndinfs of tho whole oi half 
bliind the tiiim “Indnn' la rlcbnod aimiliily In section 142 of 
of MaiohT 1S09. 00 Stnt 120'? 1274 

S(C n of tho Hcindeti Vd of Siptemliei 1 10^7, 00 ktit 000 002, 
dcdiiLs the Ipim "nitiioa of Vlnlcn" la mcming — 

jhp nihii Indiana Estamos, ind Ahuts of whole oi put 


time of tb( riLily oi 


Uiski 


1 Hith Ihp India: 


e ,eni 1S07 

... Alwkl tlOlU 

._( floininion of C'^nada, and thiiip deacondants of the whole oi 
pait blood 

See 10 ol the Act ot Tune 18, 1084 16 Stlt 084, 088, piowdea "Foi 
the pm poses ol (bis Act, Ilskiiiios and othit aboiiginal peopled of Alaska 
shall be ocmsldeied Indiiina” 

C 80 sLitlon 142 ot tbe I’cnal Code* of Vlnaka, Act of Pebiuaiy 6, 1000, 
36 Stat 000, 603, nhlch mokes the sale ot liqiior to Tndijua a otime, 
pioildes 

That the teim ' Indian” -i e i shall be oonstiiisd 10 include 

the alioiigin il laeee inli itnting Alaski when "" ■'* 

htatis nndtl-'- — *- s-i- - 


Till Indians of il iska and Eskimos ((iimlli fall nithin the cit(,piiv 
of Nslivf, Ilf 41 iski In if lUimiol 2 41 iska 200 IIOOI) , 40 L D 602 
(10231 , 02 II n TIT (19201 011 D 601 (1012) 

Di Al(f llrdliikH fmiloi of I’Iiikk il Anibi iipnlog) Smilbsom in 
Institution, in The roming of Man Cinm Asia m the Light of Kmvnt 
DlRCOTBiies Annnnl Ri port Rmittasonlan Insl fop 1906 D Ihic No 324 
pt 1 74th Cong 2d siss (1900) p 4h0 expiisses the opinion that 
the Eskimo, (hough a lalop romor lo Vlaski is a lilood leliHon ot the 


The Fakimo ippiais in be i laid iiff>-hoii( Horn the same old 
BlO(k that give us the Indian He camp lalei and In two snb 
tipis, oim niaipi lo tin othei Jiilhpi fiom tbr Indian The 
relation of Ihi Indian <ind 1b( B'kimo mas hi si perhips be rpp- 
leMiited hi a hand with nuisliaichcd fliigeis Tin diioiging 
diigers ail the dilfoieul Ijpos of Ihe ludlnn the Ihomb, which 
bhonld he double lepicBonts the Btsklmo The thumb M faithii 


apart bul oiiamates fiom 


r the aboplgtonl 2uaepio"nB 


1 tho 


“Latoi studies by ethnologlsta have lesnlted in dasnfying all tJie natiTes 
except the Eskimos as remote olCahoots ol tbo Noith American Indian 
stock" I Encyclopaedia Brltannlca (I4th ed 1886), p 602 


Indi III moniis'' m. tbo Atb.iiwsians, Tluigils,' iriidas, and 
Tsimshiius wliitb lutludt tho Mctlok ilKl ins ' Aceniding to 
mam loimlable •iiitbioiiologist'' all these stiaiiis iiiigiatcd (o (he 
New Wmld by way of Boiiiig Shall * 

The B'kimos (iiidiidiiig (be Aleu(s) eonstitnle almost two 
tUiiils ol the iiitue&'’ Tliev inhabit tho shoies of tbe Aittic 


e Indninb ind Eskimos nnder aW Im 
iin Ath iiu<a.aii niidan Thngit, and 
im under ITnited btatea o 


•The 1040 census icpoits nil 
nQiatic gtoiips — Ahulian Bskiiii' 

Tsimshian AU iithir IndliUb i 
stocks 

•See Tones A btiidy of Iht 'i’hlinMts of kliski (1014) 

■Eieo guniy of the Condilions of Indiana in Ihe tJnitid Blales, pt 
86 (UotlakahtU. Indiana) T4th C 11114 , 2a sess neaiinge Sen Subcomm 
on Ind Alfaiis (lOdO) Foi nn iciount ot the oonvoiaiun and civili 
ration of tbev people through Ihe indci itigable eltuile at tbe missionai} 
WiUiim Tliimiii seo Victandei ibe Apostle of Alaska (1009) and 
Welleome, The Stoiy ot Meilikahtli (2d ed 1009) Also see The Metis 
kahtlan, vol 1 Nos 1-8 11888-01), i nia„urine publKihed at Metia 
kahtlo The more recent hisloij of the e peepli is discussed Is AJetha 
Paetflo Fiiheiii', 4 UiiUad Ptates 248 TI 18 78 (1018) aFg 240 Fwl 
274 (P 0 V 0 1017) and Trniloiu of I1a\ka y Annette Inland Pack 
inirOo 230 Fid 671 (G C A 0 1023) coit dan 265 H S 70S (1823) 
•llw chief deduction of Vmtiicin iiilhiopnlo 1 in (W siihitinpi of 
which all boiious sludints eanem is tbit thw lontlnent wis 
mopled csscntialli tiom uoithe t-,lein Asia Ihe diducUon Is 
based on the facta that man could not bnTe pilgluatcd in the Neu 
Moild ind Iiinii laiisl hivi eomi fiom thr Old. tint tlie American 
abonglnes ate thionghout of one Cundamental i ice the ntaiest 
leliliTis ol which L\ist to tins day ovei ulili pdlf - ‘ - 

nnd eastern Asia and that tho only piacticahle r. 

lu snch a cultuinl slagi is lii must Iniic bieii 111 ill 11 
Ills flrsi ioiuln„ lu Auicuca nis that betuei n noitne<ii 
and Alaska 


It nortbein 

p route for roan 

11 III tbe lime ot 

1 betuem noithe,ist(nu Asm 


Hidliika, op Bit, Annual Eepoit Prallhsonian Inst foi lOTJ, H Doc 
No 524 74th Gang , 2d sess (1080), p 465 Sec ilso Wlsslei, Tbe Atom- 
ican Indian (1822) pp .80-4(10 Temiess VnlhiopulngT— riehishonc Pul 
tme Wills from Asm lo 4meil(a 10 Tom 14 ishiugton Aiidimy of 
ViiiifisNo I (1040) pp 1-10 

kenalor Phailes Bninnei lUudirl (o Ibis Hirrni on April 0 1867 In 
a spieeh betoie the Senate ol the Uiiitid W itis m mg ihi latifli ition of 
Ihr tiealy hilween Ihe Dnlled Slihs iiid Rns 11 Im (be iiiuPhuse of 
Alaska XT The Woiks of Pbaili Siininei (IRTM p 284 This spew h 
Ipp 1811-340) IS an (xrelhnl sunimii) of Hie umtunpnrary Itnowledge 
of Alaska 

’Fiflcenlh Peiisnis of Ihe Dnitpil btilic (hilljiiig Teinlorlfs and 
Possessions 11032) pp 10 20 OnrntolHi I I'ljP tlieie iveie 18 (IJS 
Eskimos (indndmg the Aleule) niid lOOOO natiiis ot otliei lingm''tie 
stock Tho total populaiion wa 60 278 of wliieh the natiyes total 
allghtly 01 m half, ni 20,988 Fni 1 diseusbion ol the lompoBitlon and 
dlsliibntlon of the popul itlon, seo .41 iska, Ils Resomees and Deielopment 
n Doc No 486, 76th Cong, Jd sess (1988), pp 56-88, I8S Tho nnre 
liability of mneh of (he Lontempaiary wilUugb on Aliska at the Hme of 
its paiebohe is evidenced by tho fact that Ks population was then varl 
ooslr ebtlmated at fiom 64,000 to 400,000 Fiobably the foimer flgme 
was more neaily acemate, toi It was adopted by the “Ahnanaoh de 
Qotba" lor 1887 and tba ‘Tjta Penples do In Busste,” tha beat authoiity 
at that tune It was estimated thnt there weie not more than 2,600 


401 




m 


MiASKAN NVIJ\KS 


Oteaii, th(‘ i&lcuuls (iL Biiiiit: Sf i .iiicl tht VUutiiii tli iiii, anfl 
oiic’ thud lit till m li\i» nuitli «t llu Viitu (iick'* 

nu> Mints uihihil tlii’ Vkutiin Isl iikN iml the teljieeiit 
m iiiil.ind while tlu Ath iiiist.in Iiidi tiis, pi ih ijis llu must piim 
rti\ e, iieeiiiiy (hi iiilut iiii , i o ichiiiff tlu> eo i^-t onlt ct Cunk s lull ( " 
The enisl il Iiirti iiis, i\liiih iiitlnde the Tlin^its,” i i.ic< of niiiii 
time iiomiils, (he lelitid TTiIrtis, mrt tlu T'-iinshi ms hose (he*ii 


Uimsiiiii) unit Ciiipli'' nnil S OOO ilMiiii,lni'S undi r tlie ilirnrt fiiuoiiiimiit 
oP (111 Hu nil \iniiii in (o and liitwcin lOlMiO mil 'ifiOtMi nthn 
ahorlniiii ■> alii) (nil mill a tiiiinni in m cisitil innfiiil with (hi ium(inii\ 
for (IIHIIO'JS ol (iiidi \[ (III Willies ol ( hn ill's Sumiin (1870 PP 
-'(il-Jbl 

Sii Jdi Ilf til 5 tliiiilii 111 (til Riisstiii tnniii lii limi|iiill ihfiiiis 
C mills at. falliiwi 


( liililipu hill II of II Kiiumiohii (II Sihiilm I 
tniiiii 111 iiiotlipi (II of n iiitiip tniiii(.iii tit 
(11 Slliinnn iimlliii pliiill Ik k mini ns iiml 
(IiiJdrpu ot till s( liltii lit wliom u spiUil 
bip til If J/iiiiiof 2 AlisKi 200 aU (IHH) 


lull Mislil mil Its Ri souiK's (ISTO) (> 1>T ('Stiliililis Kill till pupil 
litliiil III Alislift iiniliiil (Sli7 MIS »tlHIT iil «liii II JliSIl wui iiidiiis 
IIKI 1 (21 ( Itiihs 111 hilt hliiiids \t IIIISIIII till IIIIM (I liliind pn|uiliitii>ii 
1 iiiinusuKt M IiiKiiliiiiiidii Ilf (111 SiKiil Si iiiiiis ((017) p Jl.O 
‘■Spicei, 'iho Constitntiiiinl Stilus nuil finMiniiniit of Alnslui (10271 
P 08 Juuiisjii TliP nsKimns ol hiiilhnin tliMn 4 html> In tlm BSict 
ot CnlHratiun V GeoRnphunl Renew (1018) pp 8(1-101 

“(KbiioiI lilt Disliilmdim oi Iho Niiitlitin idiapiskiii Indlniis lull 
Dnisorsitt ruldioations m Vutliiopoliiii, >o T (1086) , EKhooRinph} of 
(ho niiittiii ifiKf, No l(i (lOtT) 

« Knnpii ind Ltiildi The Ihliiiliets of Soiitheastern tlnslii (189(») 


hfiiius iihiiig (he (Il ist.il lie i of Cook s Inlet, (he Oiilf of Aliskft, 
iiid (he shoies ot soulheast A1 iska “ 

The' iiatnos Ksiele in small, widely sipoiated -iilliges,** com 
iiuiiiitus, OI hsluiig timps, sciKtied along the ^5,000 miles of 
CO (St iiid oti thf etc <11 mils iiiiiieiijallj along the southun 
iiid fill iii>ithw(sl( 111 coast Foi the most imt they do uot tall 
into well(l(fiii(d (nhal Kioups oKiiiwini, a fl\(nl geoBiaphu il 
ii(d“ Most of tlu 111 lie engiged in liiiiitiiig and flihiiig, some 
tunc s siipiilenienting llicsi (Ktiiiialloiis b\ ngiKidtuie Thu i us 
iiig ol 1 ( 111 ( 1(11 pioMdes snhsisteiKC' foi soiiii and is expected to 
beiiiiiu iniiie imiuntiut in then ecoiKitni '* An incie ising niiin 
Ini ol until es aie flndiiig wage iMiiploynii iit 


*1 Viiiliisiiii iiiil lilts \liski Nntiiis (10,1) p (i, (/ SII/ Kuokii 
liidliiii VIIl-iRis of Smitlii 1 st Alaskn Aniiuil Hi pint Siiuthhonmii Tiist 
toi lOJT II nm No CS pt I TOthliini, 1st siss {1'I2S) pp 167-404 
also all Qiik, Ilistoiv nt Aliaka (lOtO) pp 2J-11 

I V diKiissuiii ol in h klmn villnat is innlnini>d in Andoison and Bi Its 
(1/1 cif pp 1-17 Also si( Std iniit. 111 , My rah with Iho I'Skiiiio linU) 
u Ri iioit ot the Commission! i of Tndl in AtTiii s in Aimu il Bopm t of the 
Sit i< till ottlii Ind 1 101 (l‘)J7l, pp 200-201 

"S((S(( h S(i ilso Vhisk I— Its IKsomu b mil Ui srlopim iit, o/i ill 
41 108 

" Alisim — lU Hisouices and Dpielnpmenl, op nt p 41 for i table of 
the niimbii of natiws I'linfulir roiploied in ill industilia b«c IMttdnth 
CinsiiM of the diiitisl St iti s OiiHi ing Teriitoiies and ro'isessions (1972) 
p 27 Also SI e liPiiliif,s bifore the auhcommlttep of thp Ilonae CommlltPP 
on Appiopiiitions on the Intmoi Dipirtment Appiopijatlons Bill foi 
1911 pt I pp 873-876 


SECTION 2 CLASSIFICATION OF NATIVES UNDER RUSSIAN RULE 


In detoimmint, the sditiis ot tht* natucs with lesticct l<i 
ti\llii'’atinii and citi/(‘iiship, the comts hfiie gl'eu eonsidciahle 
woiffht tn thou cthneiliigr, the state of then cniliyatiuii aud then 
lulattoiisliip to the antecedent Russnu Ooxciuinenl“ Duttng 
the 67 yesis ptioi to luiiiisitioii by the United States of Al isk i,” 
the Biissnn Ametiim CoiiiiMin, oxeuised iii d tie ally ibsolute 
doiuiiiion (1101 this countu “ The Impou il law ol Riisbi i letog 
lu/’Pd the settled n lines, moludiiig the Aleuts, Kodi iks, Hskmos 
and Tluignls, who ombiatKid the Cliiistiaii fxitli, as Russiui oiti 
/ens, on the same tootiiig as white aubjocts 

• ’ the iiKjependeut tubes of iMRan faith nhoi 

acknowledged no lestiamt fiom the Bus lans, and pi.ie 


w/» IP Ifmoai, 2 Alaska 200 (1904) , t/’aifed Stalti > Beingan, 2 
Alaska 412 (190S) 

I’Befoie Its cession this teriitory was esHpd Eusslan Ameiica 
I'UipantPcd la 1709 under a chaitei Horn the Bobslau Bimporoi XI 
Tht Woiks ot ChailPb Sumnci (1879), p 247 The pompaiiy tailed to 
renew iN cboitpi in IMS Chuk, Histmy ot Alaskt (1010) pip 00-00 
Sea Viidmis Alnski [Jndei the Russmnb, HI W ashm/etiin Htstom tl 
Qnirteilj (1018),iip 3rs-29i 


Used thou ancient customs — weic clnsafd ns uneniliAcd 
natiio tubes bv the Rnssnn ]aws“ 

The Inteiest ol the Itiissnii Qoieiiimont in tiiide with the 
natnes * m iiidualed hi the tuatj made with the United States 
on Apul 17, 1824, * whitli deals incidentally with the natives of 
Vliska Aitule I poimitteel the citizens ot both coiitiacting 
poweis to lUHgnte md fish m the Panflt Oieni and Aiticle IV 
IJCimittPd ti tdiiig with the natu es Ai tu to V exec pted fiom this 
commeue the sale ot “spiutiions liqtiois, hie iiint., othci ,aiius, 
powdei, and mnnitions of wni of eveiy kuid * • Sev 

ml lenis litei, (’ougicbs implemented this tientj hy the Act 
of May 10, 1828, ‘ winch pioiidcd foi the punishment of violatois 
of Aiticle V 


"In IF Jfinool, 2 Alaska 200 218 (1004) 

” Set Sumnci, op cit pp 202-201 

‘8 Slut 102 Ratified Tnnuaiv 11 1825, proclaimed Tanuary 12, 
1823 

Alt IV llmttpd to 10 ><ius the nivigatinn of ships In the luteiloi 
vas foi (h(> pnipusp of fishing and tiadmg with the natives 
•C 97 4 hilt 278 


SECTION 3 TREATY OF CESvSION 


Alaska was r edcHl to the Umted States by Bussia foi $7^200000 
in gold h\ the tioatj concluded Mnieh 30, 1807 * Aitule III, 
whudi deals with the inhabitants makci^ no distinction based 
on LOloi 01 laoal oiigln It piondcs 

The Inhabit, tuts of the (cded teiiltoiv, atcoiding to 
then (hoiee, lesoiyliifi then natntal allegiance may le 
turn to Kussi I within thiee yeais, hut if (hey sbonld pic- 
fei to lemain in the ceded teiiltoiy, they, with the excep 
fioii of uncinh/ed n.itiu tubes, shall be admitted to the 


»* 18 fetat 689 Hatifled hy the United Slates May 28, 1867, (Acchangod 
Juno SO, 1807, pioidslmed by tio Ualtod States Jnue 20, iSoT IToi 
fuithei details conteuung the butoiy ol the puicbase, see the Mbllog 
raphy mted, pp 116, 117, In Spicer, op oit Also see Clark, op otf, 

pp 60-80 


enjoyment of all the lights, adiantages and unmunities 
of citiAens of the Umted States, and shall be nuuntamed 
and pioteotetJ In the fiee enjoyment of then hbeity, piop 
city, lud lehgion The nnciyilifed tubes will be subject 
to surh hiws and legulations as the United States mav, 
fiom tune to time, idopt in legaid to ahoiigmal tilbes of 
that coiintty 

The Tieaty thub dividt*d the Alask,ui iiihahitam& into the 
following thiec clashes 

(1) Those who returned to Russia yyithiii 3 yeais, and 

theieby teseived then natmal ahegiaiice, 

(2) Those who lemaiued m the teiiitoiy, except “unavil 

laed native tubes” , and 
(8} "Unclviliaed natiye tubes ” 
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SECTION 4 SOURCES OP FEDERAL POWER 


Tlip iiumniN snim 0=1 of fpdLial po-vs 01 01 thu A1 i^-k lu ii,itues 

.He (hii 1 Fust, siiict, Alisk.i is a ucoRui/ed leiiitoiy," it is 
siilipcl 1(1 the pn iinount iml iilenni^ autlioiit-v of Cougiess to 
(.luut litts £01 tbp goieniDiPut of the Lcmtoiy and its inhab- 
itants SwtiDU J of the Oiganic Act of August 2i, 1012,'’ 
pt 01 ich s 

Oli.it the roiislitiituiii ()£ (In XInitwl States and all thi* 
lanstlipuot whiih 111 not lot ally uupplu able, shall have 
till smip tiiKp .111(1 Ulw t witlmi tin siid Tt'iiitoiv is 
( iM'WliPiP III till United Sl.ttps ' ■* ’ 

Spcoiid, the 1 leant, iiiiociupipd and nnappiopiiatcrl lind at 
llip il<i(o()t till' tpssioii hu inipa p.iit ot the imblir domain of tin 
UnitPil Pt.itis’" Sinip 'in ppuent of Alisk.i loiisists 01 public 
liiids," UU' tpilcial tonliol oiPi ils pioppitv is i Mill somce of 

Thud, il IS Slid (hat C’ongU'ss inn euut un h gislatioii it 
(liiiiis piopei fill tin bpuplit .iiicl piolutinn of tbc natnis of 
VI isk i liPi.iuse (hi'i lie Minis ot tin Umtod Stitts’" lu tin 
s( iisf th.it (bi'i .110 subject to the ph'n iij poivpi «f Oougicss oiei 
Indi in nil 111s 

II his liLiu Slid that tioiu the \ie\viJoint of < ongicssion il 
powpi the (jiipstion ol the Iiidi.in oi non ludiiu oiigm of the 
natiics IS unimpoitant ■“ In new of the bioad poweis ovei 
tPiiKoilPs and waids, this stateinint us aimiate Ilovievei, 
wheie the congiessional powei is dtustd tiom a aouice wliollv 
applicable to Indians such afa the poMci to legiilale connueico 
with ludiiu tii))os,“ the distinction Iwtwecn Indnns and non 
Indians must be home in mind ' 

This cypiLiSL ot tidcial puMu oici ti'iutoiips, public piop 
Pits, and M.uds has beon judirially sustimcd 111 two c.i<ips 
llie hist, the -tlnsttt PaeiA' Fulirna laeo," inyolvod tlie iighi 
of the Piebident to issue a inoclani ition without eypices btiiln 
toiv authoiiti Mitlidi awing fioin the publu domain tbo wateis 
adjacent to the Anuotte Isl inds and leseiiing the wateis within 
J.OOO teet tiom the shoie at mean low tide The puipuso of this 
leseivation was to deielop an Indian hshing indnstiy’' 


•Op Sol , I DM 20147 Uu} 0 1 087 bpi Ch iptei 1 see 1 
‘Bteamei OoQUittam T Vnilfd States 163 V S a^W, 86a (1880) 

' Bee Cbuptei 6 Bee 0 
"C JSr 87 Stat 512 
» 54 I P 80 46 (1032) 

'“Utuiod Btattay £ei)t(/un, 3 Aleskii 442 448 (1906) 

•• Aliski, Its KcsouicPs and Develouraent, op cit , p 148 
•a Alos7 » Pooi/Io JUshCT IPS V Vmtei Btatea 248 U 8 78 (1918) affg 
240 Fad 274 <C C A 0, 1917) . Tenitotp of AJaaUi v Annetft Matid 
PaeUw] OD , 289 Fed 671 CC C A 0, 1928) , CnUei fftatci v Bi^mgan 
2 Alaaha 443 (lOOB) , UulUd Biatea v Oadaon , O Alaska 12D (MIA), 
.Vaoh T Vmtrd Btatea, 101 Fed 141, 142 (C C A <) 1011) , 49 L D 
002 (1023) 00 I. n in (1024) , 61 I, n no (loao) , 02 u n sot 
( loa'l) , 01 I D 004 (1012) , Dt I n n II912) tip Hoi, I D M29147 
May 6 1017 Hts «i (Umubvs this subieit 
"04 I n 39 (1912) , 61 1 D 003, 006 (1982) 

■"UR ConsI , Ai( I 8, (1 8 See Chaptei 0 bw 3 
'' Poi 111 esimple ol the eseriis* of this poseer sic Chapter 16 
’’OlO Fed 274 (C C A 9, 1017) ard 248 0 S 78 (1918) 

'(The Pioelamallon of Apiil 28 1918 .89 Stnt 1777 eiestlhK the 
Annette island Fishery Besene providef 


lines at mem low tide of Annette Island, Ham Island, Waiku 
lalsnd I.OWIS Inland Iplie Island Elemlock Islsnd, ind idjaunt 
looks and islets • * * ijso yhe bays ot Said lalandB, rookii 

and islets are hoiehy leseived toi tlu beneht of the MotllLahUans 
and Buih othci AJobkan nathes at. have Joined them 01 may join 


Thp Supieiue Coiiit oj tin Umtcil Ht Uis piuoiuckI the de 
fend lilt roipoi.itiiin Horn in uni iiiiiiife ,i hsh ti iji in the naii- 
aihle M.itcis within thi (eiiitmi il hunt, hoi liii,, th.it the cipa 
liiiii ot tlip lescii iliou n is i i.ilnl imiiisp of leilu.il pos\ ei , 
ind (hit thp uspivamm inilnilii! tin' idjiii'iil snbnieiui’d l.inU 
mil (h‘p|i « itcis siipplsini, IisIk'itps (-.si'iiiiil to (he wpH up of 
111! Iiiih Ills who iiiiUit iillniiiisi lidiiint' 1 piihlii iJiiigt' 
Till' illusion VI is hisid on tin pnlmil lomlnsion lli.tt Uon 
gipss inliiiiliil III isMst till' liiili Ills 111 Him illoit to hwoiiii 
silt list iiiiiiiv, mil iiMliyiil mil 111 il t'oiiaipss luidiuiliti'ilh li nl 
tin pimii to ii'si 1 M> M III 1 s Hindi Mill 111! iiioiiiitv 1)1 tin 
I lilted tialis, siiiii It iiiiiliitid Ilip IoikI supid) oi tin Iiiili.i'is 
Inn iiliiii>, tills (luisioii, iIk ('unit sIiIimI tlii it w is inlliieiitid 
hi tin lolloiiiiia loiisiilii itioiis 

' ’ (III tiifiiiiist iiiKs III wlinh till' usPii.iliiin w is 

111 ilid, llit'iioiiii (it ( oiiRUss 111 (lu pu'iiiisi s, till' loin 
lion mil ilui nti'i ol the isl uids thi> situ it inn ind noods 
ol the IiidLiiis 111(1 thi'ohh'Tt to he ill lUKHl-* (P 87 ) 

Tin I'licnil Coint ol -Vpix ils in l liloi ( isis " iiwoliiiig the 
atti'iniil of (he Tcuitoiv oi Alask i to cnciouh upon Hit feden) 
rontiol of the Indians In 1 cm mg 111 OKUiiituni tis on the 
output oi .1 pin.itp silmnn i.iniiciy on (lit Aiinttli' I'kind lies 
on iiion, nppi iinig nndi'i 1 h isc oxecnticl hv Hit Seiiel.uv of 
the Intoiioi, hold thit tUi Tciiitoiy ot A1 isKi w is not luthoi 
i/pd to ICM such X las, on tin mound (bit (lie lossiie was an 
iiistuuncntilitT ol the Uoxoinnient to ausist Ihe WetlakahOa 
Indnns to become sclt siippoitiug Tbo powei ol Uie Secietaiy 
of Lho lilt Cl 101 to evetuto thp lease was ilso siistainea “ 

The eteitise ot tcdPi il pow 01 ovei othoi iiatw os of Alaska has 
been similaily upheld Thus by vulue ot his powii to lupei- 
xisp tbc public business lOlating to Inrb.ms, t)ic Betiotaiy ol 
(lie Intciioi uiay supeivise n ipseiv.itnm cieitod to cnible the 
I)cp.xztuifiil Ihiough Uie Bui can of Education to maiutnin a 
school, 41 id uiay eutei into ,i least witli n thud paily foi tho 
opex.itioii ol a kalmou cauueij ” 

FurtbPimoie, even piioi lo the exlension of the Wbeplot- 
nowiid Act*" to Alaskx, it w.is iptuguized tbal Congress pos- 
sessed the powei lo oiento ludi in le ti v .itions ui VlusA 1 •’ 

them iQ loudinci na thcai iblands tii bi used hi llicm undei th( 
gineial hkheiies laws md iegiilation< ot the Unitul btates as 
admiuisteicd b> tbe secrctaiv ot CommetCB 

“Thi Lourl also uipiovi'd the poitinn ol the leBuluUims pineciibeil 
hi the SiCKtaiy of tlie Intel 101 in 1916, leeokmelne tlie Indiana aa the 
only peisuns to whom peiralts miy be issued toi creeling •ulmou tmp'' 
at Hiibo islmdB Bc( 29 C P K k 1 1-168 

"Tnntori/ op Ateiln v Isnelh /viand Packmo Oo , 280 Fed 671 
(C C A 9 1923) ceit den 208 D B 708 (1083) 

"Aceind 49 L D 692 (1923) See Op Sol , I D M 8807h, Apul 19 
1937 whuli dlscussis the Allaha FisheM(«( cfl ( 4160 sie Bnilei V 

Heihman 1 Alasla IRS 192 (I'lOt) ilTd Ilirluiin \ Biittei, 119 Fed 
99 (( C A 9 1902) The lonit .(Urt "• * • no dim othfi perbaps 
than the natwis cm icqiilie am iMluslu iiclil nthii In navigating 
hU(l (11(0111:9 Ol flsblat thciein ' 

•' Alovko Paoi/lo Fivherica y United Hfnfev, 24t> tr B 78 (1918) aTg 
240 Fed 274 fC C A 9 1911) Tenttotp of Atnsfta V tfiiiette falanrf 
Patkmff Co iSn Fed 671 (£0 4 9, 1923) 49 b I) 692 (19231 cited 
in 68 I D 698 (1982) 

* Foi a dlsms'non of the WheUei rtnwaid A( t md AlBihn eee aee 0 
IHftC 

"IROp A G 5>57 (1BRT) *13 1 1) 908 602 (1932) AlnsJlw Pacific 
Fishniis T ITnilfd BlaU-. JIS U H 78 (10 IS), nllg jjo Fed J7I 
(C C A 0, 1917) 


SECTION 5. CITIZENSHIP 


The Tieaty of Oehsion piovided foi the coEectiyo natuializa Teiiitoiy and by pasBing tbe Oiganic Acti of 18S4 and 10J2 
tion of the memheis of the clyilwed mitiye tiibee of Alaska The difficulty of deflniug civiliyatiou made the legal status 

Congiess unphedly consented to this eontiaet which obligated It wjnajof May 17, 1884 28 Slat 24 piovltUng for a partial ctyU gttyem 

to ineoipoiate the luhabitautB, eTcept unciylllaed tubes, aa citi nrent Act ot Augnu 24, 1912, a 887, 87 Stat S12, piovidlng for a ctyh 
/ens ol the United Stales, by extending ceilnin Uwa lo the goyemment See Spltoi, op irft^pp B4-36 
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of the liifiK', (if Al I'l I 1 liiiltd (if iiiiKli «liiiili( .iiMl iiiMi'i 
t niitv Tin Aliiiddk c >»( ' tlii()w‘< sdiiic UUil "ii tlii' (lisliiudoii 
lit-l-ntin (i\il]/((l ,111(1 iiii(i\ili/((l (ii)Ms In (luiMiiir Ihi .ipiili 
f it ion 1(11 (ili/oii'-lnii of till son of i Uns<-i m fitlui md in 
KsKiiiio mollui, UKl tlH Inislwnd of i iuIiag woman, Tudge 
WnUfiAiiiii li(l(l till! tlii> iinilK ml t\ m nol > Mils'.! in ( ili'i ii 
tli(iin.'li In n IS Imiii m M isU i in I'll'! iiid loplliii mill In 

liiiiiils MIS 1 iiKmlwi (il lln llii'i'K I’liiinli itirt i suIiikI ot 
Uiissii )( (lu tilin' of lh( (issnni 'lln (omi liold Ihil Mliinok 
M.is 1 (ili/iii III lln niiildl Si ill's In Mitm ot lln Himl .iitidi' 
(iflholK Id Mitli Itiissi I (illni isom of llios( mli.iliil.inls wlni 
KdlilKl IlK hnii'lits nl (III iiioflcK'd mini ill/- iMoii, m ni a 
iiK'inlni (il 111 iiii(i\ili/i(1 II ilni 1 1 iho m lio li is volniil iiih 1 iki'ii 
ii|i Ins KSKldno s(>|iiiil( iioiii nil liiln ol Iinliiiis ,iiul liis 
Kloiilod III! li Mills of ( ui1i,(i'(l lil« " 

Iiiiiiilii lodisioMi III! iiildilnnis ol llip siui ilon iiilioiis 
liidw WnKt'isIi ini i(iio|(d md disinssKl jmi lions of ilu olnilii 
nl lln Ilnssi m Vim in in Co Ho ilso du'ii ninm llin sdi'inp of 
(IliiKiloRi 1(1 cli'toimiiiPMlnUioi IholiiliPTi ismili/id iiirtmiolpd 
Pinf TV II Dill" ot Ihp '=lini11is<mim Tnslitninm is to wlufli 
nalm'S am'ip diiliml Tim ni\l nil lie <ni'><id mtli .ipinoi il 
IKiilKins fioin tills ojinuon md ig iin nscd llm sum tithnniuo In 
liioic that iiiliirs licloiiKin^j fo llu' Alliiiiisi.m slock mit nn 
iiMlirocl it flu liiiip of tlio rission md litiiH ns n.nds of ilio 
Goieiumeiit, upm onlitlPd fo an injnncliou aRainst Iho licsp,i«(s 
of \iliitc> nil'll on then iiinpciti “ 

The Ooimi il Allotiiii'iif Afl e.ne to hin idditioiul thisses of 


‘ 7*1 >e jVoiooA, a Aliska 200 (1004) 

"TliA pn 2 in, 220 
* Sie fii 7 ttlllia 

■“ Dnifcd AlfufM V Bdiipiiii 2 Uibki 412 (1006) 


\lisKiii iialiif- fill stilus ol dti/oiishiii (1) Allntli'is and 
(2) iiiinillotliis Mho smud liiliil million hip and adoiiUd tho 
liibifs ot ( i\ili/ itioii " 

'Iho Tdiiloiiil Ad of Viiiil 2T, lOn, " pioiidicl n molhod 
Mhdihi 1 11(111 illolld (onld sidim i < oi lifn .ilo ot ( ili/onslnii " 
'this iiioiirliiH iiidudid iiKKil of his ftnui il (inilihi itions ,is a 
MilPi, his total ahindonimiit of tiihal customs, and his adoiition 
iij lh( cnlliiK of (iMliaalimi 

Tins s| ilnfp Iwciiiip olisoldp mlh Hip pissifip of llip Citizen 
shiii 4(( wliiih iiHludiKl llm Aliskaii iiilms ’ and was finally 
iilicilpd in 1039" 

111 (Up ( isi' ol fiiifti/ intuit, \ hinKli, IliP (oiiil held lh,it 
llioiii;,h Hip ini'iiilids ot lln Tlimiil liibP would nnrlnnhlPdlv have 
iKPii (lissdi as iiiidiili/dl, ntifli'i lln piovisions of Titiflp III 
(it llip Tii'ili ol ('(ssioii dm lomllid mlliollid mini Indian 
liilM's Ilf Ihi niiildl 'slilis w'PK' (oihrinph n itm ili/od hv the 
Cili/tiislnii V(t f'oiisdiiuiitlv piool of (iMli/alion is no loiigci 
a tonililioii pitctdciil to (ili/diship 


(,r A«r/I( I tluiUit Slnl('< I'll I'nl IH d < to 1011) 
lew thil s('( (loftiK id (.1 fdiiuid K 1SS7 Jl Mill ISS ,<I0 kinm n 
s llw (leniiil Vllolimnl Id in (mitnuiis cilmnsbip on Tiirtinns who 
tidifl tMi lull'll idilioii inO idoptdl IliP liHliils Mill iiisloiiih ot 
ihili/-((l lift ippllPd to th( liuilou ot AHska < ontia 7ii re Ini-nr 
/min/ioii «y 77aiM(' l/(lsi(J« 111 ki 7SS (lOdS) 

24 rnwsofAliskn 101'i ii "2 iipi iK d b> c 11, Liws o£ A1 iskl. 




‘Foi (hp elteit ol ciU/<nship 
'wp SC iH/ia 
' Vet ot lime 2 102i, c 21> 41 
dli7eiiship see fhaiitPi 8 bic 2 
’09 I n 608 (1012) 
f'C U laws of Alnok-i 1004 p 74 
' 7 Unskn 6(>8 (1927) 


lind richtb ol tbi Alnskan nntiioe 
41 St it 269 Poi a discuBsiun of 


SECTION 6 STATUS OF NATIVES 


Thp leiptl iiosillou of the individual Alaskan nitiies has been 
geneiallv assimilated to lhat of the Indians in the United Slates " 
It Is now substantiilly estihlished that they occupy the same 
leUtioii to the Focliial Goiemmont is do the Inihiiis lesiding 
in the Uiiitert Stales, that the>, then pioiMiitv and thcli -illius 
aie nndii the piotection o£ the Fedeial Govemmont, that Con 
giess may enact such legislation as it deems fit foi tlieii benefit 
and piotection, and that the laws ot die United States wiUi 
icspect to Ibe Indians lesideiit within the bound uics of the 
United States piopei aie geneinlly applicable to the Alaskan 
natives ” 

Foi exunple, it has been administiatiiely held that the gencial 
laws eiiictcd h> Congiess empowering the Secietary of the In 
tenor to piolintc Iho estates of deceased Indians aie applicable to 
Alaskin natives" 


“49 T, n 992 (i'i2i) 91 r p mi (ini’) 

DclpsitP A T Hiinoiicl of Als<kn h !■( snd |K 1 (Vnu Rri , pt *1 pp 
179-180 791b mint 9(1 '(SI 1919) 






Ail'd, I 


it Hip Onvdnmpnf i 


>n and mndiml 
. ... iK bn<ip<l onlv 
t-bpi pf (?i c I 'ongi ( ■'ll dp( s 


,. .. -..n(», of AlasUi II 190) 

laloffoiis lo that (imkI b\ a giiiidlan to his wnid i tinsliH' In tin 
iipfl(iii) ot thP tin I Ol 1 tilliii to hv( (bildiin (P IBJ ) 
* *■ llip t,mpmmpn( * • • is iionrtd in hnnoi mil Rootl 

.11 ils to eiiiPl suiiil)]! niensiups foi Iheii biuobt md then pcsi 
imiCMplfire (P180) 


' 02 L D 907 (1029) , 6d I D W (19S2) , Alaaia For ijftj FftAdiW 
Case aupia Umted Btatei, y Beingan 2 Alaska 442 (1006) , XJmteS 
mates y OadsoiB, 9 AJaaki 123 (1014) , Teriifoiy o] Alasha v Annette 
Island PaeUng Co , 289 Fed b71 (C C A 9, 1928), ceit den 288 U B 
708 (1028) 

»Op Sol I D, M 27127 Tnly 20 1932, and cf sec 1919, Ctompded 
Laws of Alaska, 1989, refciiing to waid Indiana Also see 64 I D 
16 (1982), In which the Solicitor of the Pepoituient of the Interior 


The plnant of the A1 isknii ii.iliv es on the same footing is othei 
Imeiiciu Iiichnns w is the ciilmin itiou ot i shifting policy which 
has lieen well doviihed in in opinion of the Solicitor foi the De- 
imitmenl ot the Inleuoi *“ 

In the beginning, and loi i long tune iftei the cession 
ot this Toiiitoiy Congiess took no p uticulai noboe of 
these natives his uevoi luifleitaken to linnipei then m- 
dividiwl movements confine 1 hem to a localitv oi lesoiva 
(ion, 01 lo place them i iidei the immednle coiitiol of its 
tSneiH, as has been the c ise with tho Ameiican Indiana . 
Uid no sppciil pio vision was made for then snppoit and 
education until compaintivelv iceentlv And in the eaihei 
anjs It wds lepeatedly held hy the coiiits 'ind the Attorney 
Geiii'i il Uiat these nntiv es did not beat the same i elation to 
out Gov eminent, in maiiv icsjacts, that wis home liv the 
Aiiiei u an Indians (11* Ops Vttv Gen 1H 19 id, ISO) 
United fItaUs v Finiita Snrjnff (2 Siwvei IT B, 911) , 
Hiii/li V iftris \ JanitsB CninpSc (/ ( 1 S iwvei 11 B 121), 
John BitiddH ni mi, ty 121) 

With the eveplinii of die i(t ol Uaidi 9, ISOI (2b Sta( , 
10')'!, 1101) wliHh sol .niiil the AniietlP Islands as n 
vpseivatiou fm (he use of (he Met! ikahtlans, a hand nf 
■Bull'd! rolnmhian natives vvlin iiunuKiated into Alaska 
in a bodv, 9iid ilso exieiil Ihe niilhoiizaliou given to 
die Seiietaiv of (he Inti'imi lo make lesei rations foi 
landing places fiu the canoes and boats of (he mitives, 
Congiess has not (leiled m dnecUr anthoiiacd the eie- 
ation of leseivations of anv othci chuaclei toi them 


inled that although the piimsions of the Act of Tnno 28 1010, 48 Slat 
869 as nmendpd wbi<h lelatos to Iha admimstiation of the lestrlcted 
piopcity ot deceased Indlms arp applicable to Alaiikan nitivos, a sub 
oiduiate offliiei, suiih as an employee ot tbe Bcind(?ei Seivlce, lacks the 
powd to settle such estates 

»49 1/ D 992 694-699 (1928) Tbu portion of tbe opinion was 
quoted with appioval In 61 I P 99, (1992) Also <)ee 64 I P SB 
(1992) But of IB I. D 928, 924-926 (1894) 
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Litci, liowpvoi, CmiyiC'iS liCR ui to rtiiatly lenigni/e 
tliesc mliM-s as bciiiu, to i seiy cuiisiaui ible extent at 
iGist, mirtei mu {buMiniit'iii s mwuIi insliii) and envua 
lows which piotcctifl them ui Iht ijossossioii of the 1 iiids 
fhev occupieil imili' iiioMsmti tin the ittotmeiit ot lands 
to them m iciei ills suuiliU to those m idc to the Aiueii 
C4IU Indians, pive them spoci il limiting,, filling .uid 
othei inituulrii iiii^dege to on iblc thorn to suppoit 
UtoihsoUes, inrt suiipltPd thmi tsith loiiifleet .lud msttn 
tions as to then iiiniici^alioii ('oiiRiess U<is also supplied 
lutids to Rive these nati\<s iiiedit il and hosiulal tieat- 
inoiit iiidflnalU made iiid is '-till miknu exteusne appio- 
liiiations to dtii It the exiniiscs ot lioth then edueation 
and tUci> '^iiiipoit 

Not onlj his CoiiRiiss m this miiiuei tieated theae 
11 It Ill's as be'iug w lids ot the ti-oieiimiout hut they hi\c 
been it'ixsateiili so lOtORiu/e'd bi the couits ijee j.7a6A.(i 
Paiiflt Fisliri ici 1 UmiLtl tiliihs lilSU S,78l, United 
Staff Bcnniiiiifl at (J SI isk i Kipoits, 442) , United 
Stiil(‘> Y Ufitlnoii <1 at (0 id, lit), .Old tlu tuiimhlislitd 

aecisioii ot the Disti ict Com t ol A1 isk 1 , Diilsioii No 1, lu 
tilt c.isc ol Tfintuiii ot l/«iA(i v Aunt ttf Islands Pack, 
nil/ Compitnij it iil loridoud June n, 1922 

Fioru this it will hi sten tint these nilivts iie now 
unqiiPslioimblT consult ltd and liiated is beius nudei the 
Riiaidi luship 111(1 inotectioii ot the fi'tdeial {JoMinment, 
it leist to sueli an ixtiut xs to tiling thtm within tht 
spiiil, It not witlmi the tx,itl Utit'i, ot tlu laws lelalue 
to Ament in Indians, ind this (ontlusion is siippoitod 
by tlietafl tint m tnaliiiR Hit leiiiltniil Roveimueiit ot 
Alaska and \ostiug tint ttiiifon with tin* powtis ot 
Ugislilion and toiiLiol ovci its mteiiuil attuis, including 
Iiuhlit sthools, Ooiigitss t'xiiii'svh txtlnclod tiom that 
Icgislahou lutl toiitiol till bt'liools uiaiutiiued foi the 
uitms and dethiied tint siiili sthools should toiiliiuie 
to tctuaiu uiidti Iho iiinliol ot iht Sitielaiy ot the 
liiteiioi 

An exiilanalnm of the leasons loi tliib th uigiiig policy will be 
hilpliil 111 uiidei standing the legal ixisiUon ot the Alaskan nativcb 
The XJmtod Slates it fust followed tht example of Russia h'lom 
3807 to 1884, when the Oigatiic Act of 1884 '* made Aliska a cnil 
and judicial distiitt, this vast land hid haidlt the shidow of a 
cisil gospiiuueiit md was little iiioie than a geogiaplutal sub- 
diviuim of the TTiiited States" S<ne foi the otcasionnl activity 
of the militaiy aiithoiilies, the natives shifted foi thoinselves 
This neglect is mdicated by the fmluie ot the United SI ites to 
piovide 1 legnlni agent foi them, as lu the tnse of Indi ms gen- 
oiiiUy The lespoustble duties of such an ctticial wete delegated 
to a inilitaiy commandant “ 

Oiip of tlie few eiccplions to the fftilnie to enact legislation 
was the extension of piohibitoiy liquoi laws to Alaska* How- 
eyei, these laws weie fliigiantly iiolated and little attempt to 
enfone them was imide duiing the flist two decades of Aniciican 
rule* 

Although the ijui chase of Alaska tm June 20, 1807, occuxied 
while the TTiiited States blill uiis making lieaties with Indian 
tiibeh,™ nil attempt was made to entei into tieaties with the 


® act of May 17, 1884, SU Stat 24 Foi a disouBsIon of the history and 
IntcipictatiOD of this act, aae NlchoU, Alaska (1924), pp 71-118 
“Claik, op oil pp 81-97 


""They Ithi AI iska Indians) a 


0 Ultle known, and then lelations 


.'o oLhci Inhabitants ol that counliy and to bur own abveini 

too litUe iscpi tumid to make It piacticable To considei them 
Thayei, A People Without Imw (1891) 88 Atlantic MimtUT 040, 641 
Bee also Iletlentlial, The Alasksn Melodi ima (1Sab), pp 284, ei avq 
" The Attoi ni>y Gcneial upheld the validity of auch dUogation hi the 
Fieaident 14 Op A G B78 (1878) Boe also In t e Gait , 6 Fed Cas No 
2482 (D a Ore 187'3), mvolvtuK a filse impriaonmcnt by a mlUtaiy 


«Fin a tUhCuaslon of these laws see Chaptai 17, aec 4 
“mckcisham, Old Tukon (1988) p 123 

"Act of Mai oh 8. 1871 16 Stat 644, B98, tletdaitd it to be the poUey of 
the United Btatea not to tioat fnithei with the Indians as tiihes See 
Chaptci 8, SCO B 


iiutiic'. Tins wax piimaiily because the leasoiu wluch weie 
iisponsihle loi tieiti ui ikins by the Fedtial (4oiPinmeut with 
the Ameiitaii Indi iiis* weie not piosent in Alnski, wheie there 
wasplciity irfluid ind little rl iiigei of seiious hostilities Alaska 
w is not (oiisitipiea Iiiclinii countiy until 1873 when sections 20 
and 21 ot the Tiadc iiid Inleicouise Art,* piolnhiting licinoi 
Il ilhc ill Indi in cmiiiliy ind with the Indians, weie extended 
to lucludi thi-, tciiitoiv Tlitio wis llieictoic no uccessiti foi 
slatnits and tii ilics evUiignishiiig Indian title The leg il 
theoij w 1 - idoptcd ol considenng these ludi.iiib subjects and 
not dcpuiideiit 01 domestic nations haiiiiR titles to be cxtiii 
Rllislusl Iltsoiiaiioii'a weie not established with the cxceyition 
ot the IiiiK'tU Isl iiid Iteseiialiou and tliose foi ediicitimnl 
pmposcs '* 

Theie was an absence otfedcial laws in most fields*^ and even 
the tew whith weie LOiisidcied ipplirablc to VI iski yveie not 
enliuted Qiieslions couceiiinig the ifttct ot tliliil laws nid 
fiistiims wuc laitly laised Jn le tSuh Onah w«s one ot the 
lew cases lu w'hltU this issue yvas diitclly msolicd In giaiiliug 
i wilt of habt IS <01 pus to the iHtilionei, i slate ot i Tlinglt 
Itidiiii, the couit said 

What, then, is the Ugil •ttiitwi of Aliska Indi me ' 
M uiv ot them li IM luimectcd theiuscht s with the missiim 
fhiiithei,, iiiaiiiftst a Rieif luleiest in the tduc.iUon ot 
Hull youth, and line idoptcd ciMli/cd h,ihilb ul life 
Thou loiidiliiiu his been giatliiillv diaiigiiifc until the 
iltiihntcs ul thou iiiiginal soveieignty hate bcoiilosl, and 
Hiev lUe hccoiniiiB uioie and luoic (lepmuliut upon and 
buhgcit lo the liws ol the United St lies, .iiid yt I tUiy aic 
not t iti/ens within till Ini' iiieiiiiiig nt Unit tei ui tP il2S- 
328) 

The United Slates has it no time letogm/ul any tubal 
independence 01 lelatluus among these Indians, h is ueyei 
tioated with them lu inv capiicity, but tioiu eioiy act of 
lungiCbs in iclatiou to thci people of this teixituiy it ib 
clenly luteiable Unit they have been and now aie legaided 
as deijeiideiit subjects, amenable to the penal layvb of the 
United suites and subjeol to the juusdictitm ot its cuuilB 
(Jpuii n taietul ezamumtion ot the habits of Uiese imUves, 
of then inoclib of hvmg, and then tiaiiitiona, I am Inclmed 
to the upiiiiOD tluit then system is ebseiitially initiiuichal, 
and not tubal, as we imdei stand that teim ui its appheu 
tioii to othei Indians Tliey aie piactic.Uly m a state of 
puxiilajKi, and sustain n lelation to the Umletl Stites dm 
ilai to that of i w iid to a giiaidian, ana kaye no such 
indeijc uilence 01 siipienmty as wull peimit them to mistam 
and enftiicc a system of foiceil seiyitude at ynuaiice with 
the fundamental laws of the United States (P 329) 
Noveitheless, tiihol ciibtom nud law is iiHiognteed in some 
r OSes In the abseiiee of fc'deial legislation, a uniiii ige between 
the imtiycs lielonging to the uncivih/ed liibeii, such ns the 
\th ipascaiis, when enteied mto accoiiling to long est.iblished 


W Bee Chaptei 3, (lec 4 

« See Cbiipici 1 si e ,, uicl Clinptei 17, fn 86 

“Act of June 10, 1884, 4 St it 729, 732-733, Act of MaicU 3, 1878, 
IT Btat 610 600 

“Sicinv ot the lesblctlon of natiiP actnitieg whicli accompoiiied 
the le'^tiallon pnlliy imong the Indians ot Uie fonUnentnl tlnlted 
Stitis the nntlves of Alaskn wlUi thi ivcinllou of Un tinnh 

S lanted colonv of Mctlikahtli have Hti idtisUj opposed the 
evelopnieut of reBpryatioss In Vliska This oppoiition was part 
at an Insutent reslBlauee to ladol dibcrunlnatlun 


Alaska, ItB Resouicea and Deyolopment, op oif , p 10 

« 4. Iicenoe to trade m Alaska u not iiqutied beo TTatorg y Campbellj 
29 Fed Caa No 17204 (C C Ore 1878) , and aee Ch iptei 10, oec 2 
" 81 Fed 827 (D C Afiaka 1886) , foi a diaonoelon of the powei of the 
Fideial Gtoyornment ovei tribea see Xte v Untied Btatei, 27 Fed 361 
(C C Oio 1888), mofltf/BPmffdFfolp*i Xie. 30 Fed Cas No 16628a 
(D C Alailoi 1886) , UiUUd States V SeieM, 27 Fed Caa No 10262 
(D C Oie 1872) , Vnittd Stows 7 if/nfA, 7 Aluka 308 (1927) 

“64 I D 39 (1082) 
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(usioiiis 1'. inc'iJKtiM ()1 111! tnii^iiiil In\s iiMilntin;; 

iiiiiiinK' lining till' mil ilnl ini'- ‘ 

lh( I \t( ii‘-ioii of till At In I li 1 ^(l\^ u il Vil 111 U,i‘'k 1 hi*.!!' 
immil iliun-t till li-l sii,iiJli( lilt (lilli'KiiM hi'lwMii till’ iMi'-ifion 
(it tin ViuiiiLcin Iiiili 111 111(1 111 it (li the Aliskiii iiiitiM " Tlic 

■I Jills IS 111 iciunliiiii iMtIi (111 Liminl luIi U V. Bninii 'Ihi 
Indtiii 1 mliUin iiiiij I In Lin (I'llO) J‘l t ili L T 07 IT) Vlso sii 
1 liniiti 1 7 SI ( "i 

Vi ( 111 I mil IS I'l I !H S(ii( 'tst Alt 111 Jin 1 I'l’li <• 271 19 
St i( 1J7I1 'riusi siuiKis III disnissul ill hi ( 0 lafia 

•In liiildiiv lliul SII d* Ilf till Vit III Tiiiii d'l I'llO liSlil STi 
siii iihiidiiid iiiiliiiiiii III ijiiiiliii L 111 Inilliu iiiodnils ipnlus tu 
\lisliiii iiituis till Suliiitui Slid 



itpoit 111 tile IJiiLitiii ol the l)i\ision iit Tciiitoi les, md IsLinil 
rossissiiills l)(*iiiitliiieul 1)1 till IlitLiiiii Col 19 lb lists the ‘‘lUO 
tcitiim 111 (hi \Mltiit ot (lie ii,iti\i imiml idoii,” is tlu /us' ot 
till "JuiiuiduitiM iiiisiilei itioiis till llie dtl iiiiiiieut of inajoi inds” 
'the dun till, III Eimst Oiui inns, 1 ill I Gm( unn ot Ahiskii iilso 
Miote 

Till e\liiisioii ot Iho uoiiomif ciiiil soiiil liuichts ol the 
lurtiiii itiiifi iiii/,l(ion ict to Al.isk i his iiiiid the u 
till llu siiiiiilj 111 iiiiinoxim ililv om h ilt ot thi jneseiit 
lioiiiil itioii lit the Ti iiitiiii , vihosi sliitnli/id liitnii is not 
(iiil\ lilt issiiilitl ut ot Iinmiinitaiiitiiism but ilso in tin 
Iioiliiiil Item 111 wholesomt .id\ Alice'’ 


in till I lai ot till ijiplnntioii to llie nttnis of Invs di litid lo 
KiMi till Iniliins in Ihi tinilid Stills it Is ippuiiiil Lint tin 
1HT ilstlf Hill iifii onli to liidi iiis mil tin „in(iJl iiili niiist 
111 fiiHovii d that tlu I iws ii Inlms lo Indi ins in thi Uiiitod Eil iti s 
111 iliiilli iilili to till mints 111 \liski 111 so 111 IS tlipi lie 
suit ilili to till 1 11 lumst lulls of till i isi Tlu uiitst iiidint 
I iiBiiili III siiili 1 liw Is lilt Indiiii Liti/riisbiij ill of Jiiiii 2 
l‘U4(lsStlt -!7ij Miuifi Sul 1 II hint 7 11411 
" inniial llcpoit of tilt Sent! iiv of Inti 1101 (lOlbl p JO 


SECTION 7 EDUCATION ’ 


Fi mil ihW to Uniili 10, ion, (lit Bmenu of Bdiw .i1 mu, “ i ilhei 
lli.iii the Oflii e ol liirti in Minis tontiolled ii iliM tdiiiatioii uid 
Mtlliu JMiik Siult seiMte iiiesiiiis iniuliiilv ilillnull md 
imiKiitiiril iihniiiisti itiu iiiolileins 

'Xhi nuM III AlisKi is ibimt ima tilth the sire of the Umled 
Stills Wiiii stttleinints iie heMiiiil the liuuls ol tuinsiioili 
tioii mil iiiiulai iiuil suMCe, lud om thud ol tlu uitivehlivc 
iimUi of the Aiitii ('tiile"* Vitl iges au iisu illj lit lyail and 
(lansiKiit ilioii is liii^eli liiiiittd lo Inints tin uitsl.il li utl, (Jug 
teams toi iiitnioi ti iiel iiid uio]iluies Um ii on the to isl ,ind 
iiieis Imtls ate iiiluijiiinl mil in llu wmlei i in he ustd oiih 
111 Ihi sontli 

NiiMiti llu' tideidl loiidui ojtx I'cluciiLion oii lesen ilion'i, noi 
the sisteiii of niiniiiltes loi idtic itioiial ptuiiosis, uoi the bond 
mg sthiiiil inogi mi u is eiuiul into this Tciiitoiy The im 
lioil itioii ol teiiidiei, iiid lusliuctioii ill huid niauagemcut \teie 
mleginled w ilh (he edw itiimnl sjstum £oi noiihciii md westoin 
Miiska“ Vocational tiaiiung is ilso estaWwhetl *- 
Bescnatioiis h.ni. Iieeii <ti ittd uhieh .lie domted lo odnti 
lloiial pTUiKisos," and such diioise utiMlies as intne issistancu 


"&ee Chaptci 12 2 *oi a riistossion of natlvi idnoailon we 

77 I D 701 (11J2) , alfco 7 ll bpnu, op fit , pp 07-101, Aliska Iti Re 
somies iiml lltltlopuieut, op i it pp 4j— t-t Andubon md jeills op (it 
pt 2 

"Now known nn the United States (lltioi ol Edmatlon 8ei Cook 
I-uWic Fduiatioii in Vtabki DiUi No 1'2 (l‘)d0) Ofiito of Education 
Department of Inleilui, pp 20-74 

Coiniiilsmonei ol Indian Affaiis Bhuids, in his annual repoit tor 1081, 


Ihe idmlnistintive change whtieln leBponuhiUt; foi ednra 
tloD in Alaska was tiansfeiied to the Ofhee ot Indian Attaus In 
aiaiPh 1111 IS paitnuliilv Inipoitant as en indication of a na 
tlunal uiillntl policj fui tht education at thiioub indiginoiM gioups 
MoK important than this howevei Is the fact that tilt Aliakm 
edncatiim lutciiiilse Ins hien ciiiied out In tlio past with a dit 
feielit philosophy and dilttienl practlct In contiast to thi 

Indian SeiiKe with Its boaiding sclioola the Olllee of Ei 

*a Alaska until verj lOuuUy confined Us tffoits to local ci 


•• Spltei op ott, p 18 
*’ feplcer, op ctt,p 08 

* Act of Biebiimis 27 1123, c 730 47 Stat 178, authoiises the Secie 
tiuy of the Intoiioi to estabhah a srsteiii of yocationol tintnmg foi 
aboiiRinal nallse people of the Tmiltoiy ol Alaska, and to oonstiuct and 
maintain auitabla school boildings See U S Bureau of Education De 
pailnient ol Intenor, A Couise of Stinh foi United States Scboula fcii 
Natives of Alaska (lB2b) paihi nlaily pp 2 4 
•ifW r D 111 tlOdO) 


on load building'* .md the Uising ot innncnet.' have been justi 
hid IS luculcnlal lo educitiini 

OiiAinillj nil dillt'iiiitiitioii was made hotwccii the cducition 
of the n lines ind the whites ** As a lesuh ot the Act ol J.inuaiv 
27, lODl," I dn il sisitii) ot (•ihicilioii w IS instituted, out iiait 
w IS lu imh deiotid (o while childieii .md the othei lo the chil 
dieii o£ the Nathes** 

Tlu intiniietitioii III the ttiiii “rnih/itioii" ts used in tins 
j sbitnlo w IS .m issue lu the ( iso ot Dm is t Hitha Hfhool flotiid 
In diiniiik the iHlition foi i wiit ot lu.mdiimis to idiune the 
scluNil Iioaid to idiiiit tlu* iiliiintill’s thildteii who wcie of uiiud 
blood, till (onil took the \uw Ihal inili/ilion is .ichieietl only 
whin (he n,iliies lime .ulopted tlu white mm’s was of lile md 
issooiiliHl with wliitc men md women 


•* r/Bif(il fifoles V Biiaianijol 4Aliskih(i7 (11H) 
s> llatha Pati/U) JPuliciiis \ VmhA Stalt', 248 U 8 78 (1118), allK 
240 Fed 274 (0 C A 0, HIT) , 40 L D B92 (102d) 

••The Oiganlc Act of 1884 (Ait of May 17, 1B84 aec 18, 23 Btat 24, 
27), lUtbon/cs Hit Setrilaiy ot the Intoiioi to pioylde lot ‘the oduca 
tioii ol Ihe (hildien of school age In the Teiutoiy of Alaska, without 
iifinncc to lace * • »" Thie phiiac was lopeated In othoi ip 

piupiiatum nctB such as the Ut ol Match 4, 1810, dO Stat 1074 1101 
« 49 Slat 61b 810 sec 7 


• • * schools foi and amoni, the Hsklmot. and Indiose of 

Akiska aball be piovlded foi by an annual apnioprlation and 
the Bekimu and Indian children of Alaska shall hive the simc 
riuht to be admitted lo any Indian boniding school as the Indian 
childun m the BUtes oi Tcintoilea ol the United States 


Foi a diNcusaion of this atitute aee Bing v Bitla Boliool BoatO 7 
Alaska 016 (1127) The Act of Auguat 24, 1912, c <{8T sec 8 87 Stat 
713, cioatlng the Teuitoiy ol klaski, evpieealy reeeiyei, fiom the legis 
latnie any powei to amend this statute and acta amenfiatoiy theioof 
"bee Alaska Ita Besouices and Development, op eit , pp 44-44 and 
Andeieon and Eellb op ett pp 202-204 foi a discussion of scgiegation 
•d Alaska 481 (1108) The oomt laid down the following leal of 
clyiUzatlon 


:o whether oi not the poibona u 


..V V., — — -n quaation have 

tamed aside fioni old aasociatlons, tormci hahlta ol life, and 
easlei modes of existence, in othei words, haye exchanged the 
old harbailc, unciyUlzcd enviionmcnt foi one changed, now and 
ao dlflcient aa to indicate an advanced and improyed condition 
of mind, which deaiies and leacbes out for something altogether 
distinct and unlike the old life (P 488 ) 

Clviluation • ’ * meludes • * * moie than a pios 

pcious bnmness a tiade a house, white man s clothes, and mem 
beislup la a chnich (P 491 ) 


The attlludc of another conit tuwoid the native cultnie la biooght 
out in the lase of /a ic Can Ih Coufim, 21 Fed 887 (D C Alaska 1887) 
Involving the lights at a motbei ol a child attending a mission school 
I Tills case IS discussed in Chnptei 12, fn 02 

•"Considiiable sticss was placed on the fact that the playmates of 
I the childien weie native and that the chlldien joined In the hanting 




PROPEHTY BIGHTS 407 


The teiiitoiml leRi-^likue « ii fiiM gi, anted iiowei oau ■slUooIs 
by the Act oi Maicb 8, 1017,“ ■ninth emponoitd it “to c&tab 
lish .uul m nut am ^icUooh loi nhitc nml toloiid childuii and 
thildieu of mittd blood nlio had a cmlmpd lUe * ‘‘ 
Puitiumt to this act a wnt ot mandamus was giantcd” com 
pelling the aty ol Ketcinkiu, Alaslm, to admit to its schools 
itteiidod bj the uhKts a Ksuleiit diild of iiiivid blootl who leil 
a (iMliBOd life, althongh she lonld .itliuil in Indiiii sdiiiol in 
llu cita, and lluidia ni.ikt loom toi tin attendiiue oi mm 
lesident wliitt dnidiin The loiiil slid 

The Uaislitue ponei ot tin Uiiilon ol Alaska with 
leg.ud to Schools dtintd liom this sertion iu,ik<?s no 
IJJoajsion as to the sigiisatiou of nets, noi does it lefei 
to the late oi coloi of tin ibitdien to bt iwoaickd toi 
in the munifipa] schooK mil such id must iieiessinly 
be lonstined in the lii,ht ol tlie sution (luiitcd limiting 
lilt .nilhoiitv oi tin Letisliliiie to laoiidi sibools foi 
while ind loloied tliiUlitn and tliildiou ot mi\ed blood 
(P 147) 

Only mission schools CMstcd littovetn ISh7 the date ol the 
pmdnsi ofAliska and IhSt " Tlioieatlpi, until T)00, nmnial 
fedeial npiiiopi lations, i lUfeinR fium i tiw thonsind dollais 
to $60,000 weie made foi iho ediieatlon of nntne and white 
cliildion “ Foi the nett “ ycais tdnt it ion was supijoittd by i 
litinsp tax Schools in iiicoiiniialcd towns wen uudii loc il 
Lonliol, while the Seeietiij of the Intciioi tonlinnod to diitcl 
mill schools Bcttniuing witfi 100", aiinnil ippiopiiilions m 
incieasmg amounts wtio made itialilmg the Sciietaiy ot tlit 
Inteiioi, m his discietion, to pioiide ioi tlie education iiid 
snppoit ot the u.itiits ot Alnsko The tointonal schools eslah 
lishtd 111 1905 weie suppoited lia teiiitoinl and tedcial lunds 

and flBhinff contditioDS of the nalne binds Sppuintli 111* coiiit did 
not leiosaiie that hnntins and flsliliig vveii lecicatlons of social sla 
nibcanoa among the whites and a source at livelihood foi some white** 
and many aatireo 

" C 167 38 Stat 1181 

''The scboola weic under the gtiuinl superiision of (lie TtuiKoiml 
Bond of Fducatlon authoilied bi the Lisislituie ot Alaska, Bplcti, 
op oii,p 89 

n/ones y 8 Alaska 140 (1820) 

"BeatU, The Fedeial Ooyeinmcnl and the Edncation of Indians and 
Fskimos, Touinnl ot Noero Edntntlon vot 7, No J (July 1048), p 271 

"The first statute, the Act of Tuiy 4 1884 2 1 Stat 76, 01, appro 
pnated $16 000 Some appropriation icts, dating tins peilod, author 
izeil the Secrotttii at the luterloi to ubl a sptcilled onm tiom the 
goneiH education appiopriatlon "foi the educatiou of Indiana in Aliska, 
e g , Act of ilnicb 2 1880, 28 Stat 876, 904 

“Act of Match 8 1800, dS Stat 1166, 1188 Bee also Act of Tnne 
90, 1906 84 Stat 087, 729 , Act ol Maj 24, 1922, c 199, 42 Btat M2. 
089 Fiom 1884 to 1934 the United States has spent almost nine 
million doltsis for native edncation iind -weltdie Andeison and Bells 


•uul seii**l whiti cbitdioii iiid "cliildien of mixed blood who 
li'.ift 1 ciMliyed life””' 

'flip Iiidi .111 Seme* luiiiitnns schools m ippioiiniatcly lOO 
iiIhiRPs " Hiiiine lb( flscil tc II l9kJ-l‘Jd4, 4,398 mitiie chil- 
dmi wpic luiullcHl in the ittliial scbiiiils, 1,874 in the teiii- 
tuiiil srhiiols, , 111(1 ippioximiU It 1,001) ui mission schools" 

B) (he A*f ol At II 14, 19)0,'" tlie SdUtii) of the Infpiiui 
was iiitlioii/i d t*i * mill i< t willi srlioril liii ii (Is wliuh mainlainpcl 
mIkioIs III ciiUni (lilts , 111(1 towns to pcliir lit chilihen of iion- 
lixpiniig nitiiis, iiKliidiiiR llinsc ot iiii\('d iwlne nnd while 
blood, to lease school buildings O'wned by the Umled States 
Got PI imiLMil to sncli boaiils, nut to pay snih Ixiaids tin beiMcps 
I (null 1 Pel ail amuiiiil not in isipss of thi tosi ot upeiatmg a 
sibool loi iiatiips niidei piisent ippiopu itiims in such town 
Oliapld S'). liiws ot Ahski, l‘Ji"), iullicui/p(l the Teiiitoiial 
Bond ot Admims,i,iti(iu ot llip Tniilois ot Alaska to entei 
into i (onliid oi (imti,icts with the Sucictiiy of the IntPiioi 
fill piliicalum il met wi'Ifno woik iiuouk the Alaskan iiatiios'” 
The Alt ol Mas M, 1938,’“ aiiHioii/i‘il the Stcielaiv of the 
Iiileiioi to wilhdiiw and iinmaiipullv itsciio smill liacts ot 
laud not cvcepdiug 610 nils t u li ot the public ilouniii m 
At isk 1 toi schools, hospiial*-, and olhei mcessiiy piiiposps 
111 adniiiiistoi mg the ill iiis ot the mtnis’*' 

Coufcitss his ittomiiadl tJiil 111 imiiiy pi, ices the At isk.i 
school ,pmct‘ Is the only tcileinl igonii in daily contiot with 
llu iialucs 'llu Alt ot Maich 3, 1')09,”’' autUouacd the Attiii 
tm Giiieiil to ipiwiiit IS sjieciil i« icc ofliceis c-mploucs of 
the idncatioiial siiiue ilesigiiatcd In tin Siciptan ot the In 
ttuoi 'Hiesp ofliceis weie endowed with the oidinuy authoi- 
ity ol a poluinian to iiusl iiatiies cluiigcd with thp ilola- 
lioii of any pioiisiou ol the (Timiiul Code of Alaska oi while 
men chniged with the uolalion of .iny of its piousioiia to the 
dclninent ot any iiatiie of the Teintoiy” 


" let of Toniiaiy 37, IWJ w 7, 88 Stat 810, 619 
••Bcpoit ot the Commiwiouei ol Indiin Attalis in Annuol Bppoit, 
Intel Kir Depailment (1010) p 2B, Annual Keport of the Gkuetnoi of 
VlBsKa (1989), pp 47-49 

•"Intoimation supplied bj Alaska Section, Ofllto of Indian AJOiiib, Dp 
piitment of the Inteiioi 'fhe piosont appiopiiotlon fcii nattve ednci- 
tion ezccecls $900 000 nnnnilly noartiigs befoic Subcommittee of 
nuiise Committep on Appinpiiatlons, 76th Cong , 8d s*s*a , on Inteitni 
Dipaifmcnt Appiopilntion Bill loi 1941, Pt II, pp 477 ct aiq 
I" C 378 46 fetat 279, 321 

“'This statute was passed to aeciue the beneflls of the Johnson 
OMalley Aca ot Apul 10 1994, 48 SUl 680 Bee Cliapter 13 sec 2A 
" r 904 63 Btat 693 

hb-TIiI, autboiHy la prosing of maloual aoslstaneo In the davelop 
menl of the Alnski pingiaiii ’ Repent ol Cnmmissionei of Indian 
Affalis in Annual Ripoit, Inteiioi Department (1038), p 8l3 
I'M 86 Stat 897 

■"Then described as the Dlntilcl of Aloaka 


SECTION 8 PROPERTY RIGHTS 


Pioblems lelating to Iho piopoily lights of Alaskan natives 
ailse out of then actiyitiea in hunting and flahing, theli use and 
owneishlp of land and then owneiship ot lolndeei land, except 
mineral land, is compaiatively unimportant hi the Alaskan ecam- 
omy™ This ib due to the fact that the poiralatlon is sparse 
(ayeiagmg one peison pei 10 SQuaie miles) and that most of 


■"Clnrlt, of oit pp 166-4180 , Andol son and Bells op oU pp 183-202, 
Thomas, Bconomlc Rehabilitation of the Indiana of AloBlca with Special 
Befeiencc to Fishing, Tiapping, nnd Relndeei, Indians ot the United 
States (Indlnus at Woik, April 1040, Bnpp ), p 93, Brooks The intDre 
of Alaska, Annals ol the Association of American Qeogiapheis (December 
1926), p 378, Depaitment of the Inteiioi, The Fioblem of Alaskan D(*- 
velopment (April 1940) 

■®ipifteentb Censns of the United Btates, Oiithing 'l^iilloim and 
Possessions (1983), p 7 


the land is unsiutable foi agiicultnie Theiefoie, much greaiei 
attention must be paid to othei foi ms of piopeity 

A PISHING AND HUNTING RIGHTS^** 

Fishing 19 the most impoitnnt mdustiy of Alaska and fiom 
tune immemoiinl has been the principal souzee ot food for Iho 

■os Although the (noss aioa ot the land and water of Alaska Is 686,400 
sipiaie miles, only about 66,000 •Kjuaie milea ae suitable for agilcnltcue, 
yw<r,p 7 and tec Alaska, Its Besom ces and Development, op 114 

I* Bee 8 of the Oiganic Act of Alaska, Act of Angusl 24, 1912 c 887, Bt 
Btat 612, piovldss that the anthoiity giantid to the loglalatnie of the 
Tmntoiy shall not extend to general laws ot the United States oi to 
the "game, fish, and im-«eel laws and laws lelating to for bearing 
anlmalB ot the United Btatea apphcable (o Alflsk<i * » • » 

■■» Aloaka, Ite Hesonjws nnd Development op oil pp 17, 41, 60-74 
Boe Pactfle Fishoiman Yearbook (1936) There wwe 30,331 peisons 
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VL^hKAN’ WT1\ES 


iuti\Ls’“ ‘Fui pioductiou IS Ihiul lu i itiuji ul .ill i oiuimiditius 
in VlisU <is to lotil 1 iliii'"" Fin ti iiluiR « i". the luini.in 
ikiuiulimi (il Uk'Hii'shun \ih<n uiu t'> A1 t-lv i ilui iim (lit l.iUii 
lull 111 till utlilHuilli KiitniN Snu> lliil lim- lln mliM's 
h.iie (iPiiLiKUd on im fi.idiii, toi i siilisl iiiti il iwi I ol Uitii Im* 
hhooil 

The Uuipiu of liVlK 1 H '3 foiUKih AMtli tilt ipiiLoidl of the 
.Seeioliii (d ( oiumoKt, <iiid non mth tint ol Hit Setietaiv ot 
till Iiitinoi, ili.itl^ lishiiig ii'iiulituiiis siittiUine tin dieis m 
wliuli ti.iiis umi he (iiitiiilttl iiul tlitii luiiiiha “ A Uttiise Im 
(I ti lU must ht oljl iintd liom tht teiiiluiiil liti^iiiei, ind to 
lULiuit nlistuittions III niiigiLiuii, the bititltn oi Wai mui-l 
iiithonze lilt 111 Ills 111 l‘)27 till iinnilioi of ti Uis ni oiitiiliou 
iciuhotl ilHi(i>-t fa(K», hut (lieiu h.is >.uli>-t<iiKiillv littu a steady 
dtcline ni this flgiiit 

Tiidiii il md hhisl itm ( 01 . 111 / iiiu Ins hull I iht 11 ol ilie 1111 
poilaiKe (it (I'-liiiit, iiid hiinlim, in llu iiitiie eumoiiii Tin 
Supteme Couit of the United ai.itts in Iho IhisAfl Pun/tt Fith 

The\ (the M< U ik itl.iiis) \uu> laigth hsluiiinii iiid 
huiittis aunstimied to liM lunii Hu leluiiis ol (hose \o 
callous, ind. lookod uiKiii tlu> isl iiuls is .1 suit ilili lot ilioii 
tin Hull foloiiv hPi luse tin Usimv uli lu iit to the shoie 
ivoiild iiITokI iiiiiiiiiii nil ins of siihslsti me and a pioiius 
int, ojiiioitiiiiili till iiidnstiiil and (ouiiueuial deielop 
nietit (!' hS) 


(n,{<iKt[I 111 till llbliiiiK iiiillHti\ m Mislji id t'llT biltiiiiii wliuh 
N tin biKkhoiii of Ihi 'ruutoils <eoiionil< sliiitliin ifCiiiiiKd (01 Ti 
puriint ot the total wiislit iiml 'in luu-iiil of tin. total Tiilue of Its flsU 
iilis pioiliirls III I'lJT tiiniial Ihinnl of Siiiitiiiy ol Coiiiintio tt'ltS) 

II 104 Also bit' mpoils oil Ahski flsUmt, imit liu si«al industij Col 
lei ted In BtiUitui of thi Bin inn ol I'lshtiiis \ol \LVII No H (ItHJ). 

01 The oalmon fouiiid 0110 ol llie imiiiutiul loud supplleb loi tin nn 
lives fiiun prthlstoru tiiiiis Bulli-lln ot Bun lu of blslnihs, vol XLlV 
Dol No 1041 (lOjS) p 41 Ua'^la Put ifli Ftshotet, v aiutid States, 
ais rr s TS (I'llSl ilfs .'to lid JTI ll’ C a 0 1917) , Tontuiu of 
Ata'tha V Annitti /stand PaLMnu Co JSO Fid b71 (C C A 0, 182J), 
celt dm 208 U 3 708 (1*1241 Also see HtiKotaa V Suttei, 119 Fed 
81 (C t: A *) 1 * 1031 , Ida SutUi v Jtulman,i llibtia.188 llOOt) In 
wlilth tUi loiiil Slid ‘lliL ful tliil ll lliut trnii tin Imliuiis uid othei 
occnpniits oi the iiiuntij liit.<lv undi Unit Ihuio by llsbinS woe no 
doubt well known to the lifilslntivi hniiicU ot the goviinmtut * • * ” 
(P H8) S<( Also Vnilid bUiht, v Lttm!/ 8 Vlnski 135 (J029), and 

dohnsonv f'oiis/S S Co 2 U iska 224 (1004) 

The Comiuissionei of Indiin Iffnis In bis Annual Kepoit foi 1987 
p 282 notes thi destiULtion ol the Iwlsnced pimiitnc rconomy of the 
natives, instead ol fishing and hunting (01 their own nuda they flsh 
foi OL woik lu tlio innnirios bet also Hi a 1 lugs on Aliskan Plsheiles, 
held pursmnt to n Bia 182 Tfllh (Jong 1st sess (1989), pp 118 1B2, 
444-44*), 590 On emplo} mi nt of natives in c innerus sic ibuf p S47 
!'•* Vlobka, Its Eesouices inrt Di vi lopnieut, op iit , p 107 Also see 
pp 84-90, lOS 

The Woiks ot COinUes buninu 1167'5), p 203, Alaska, Itb Be 1 
hiiuiiBs and Ueveioiiment, op alt p 81 
The tui hi nilnfe aiiuatic uaminalb had been lutlilesah osplolted dm 
jng tht period of Bussian ounpmoy md wus taciug extinction at the 
time of till iission VlasUi, Its litsomtes and Utvelopmint, pp 50 60 
Until the development of the gold industiy, the for resooices were 
cousidctea the moat vsluabli. by tbe Aniulcans It Is thorefoie, not 
surpiisuigthat piioi to 1884 KgltJallou foi the new tciiitoiy was mainly 
loubnisl to the pioteition ol thi. seal fisheries and otbei fni interests 
of tbi Distilct Sen Due No 142, C 8 II 1 Cong, 1st siU (1905-1908), 

^‘Annual Bepoit Chief of Buroin of Biological Soivty, Department 
of Agriiolturo (1987), p BS 

u>Act of Jane 8 , 1924 48 Stat 464, c 27S, sec 1, amended by Act of 
June 18 , 1926, 44 Stnl 752 Tbe piepaiaUon md enforcement of these 
legnlations aie ditficnlt tasks ebpuniUy since the Bnieau I'lclm snS 
Clint fimds foi biological leseaich and infoicement See Heaiingt on 
Alnsksn FlsbeLles, hUd pnibuant to H Bes 102, 70tb Cong, Ist bebb 
(1030), pp 46-47, 186-150, 394, 610 

Alaska Paciflo Piahetiee v Vmted Btatis, 248 tT 8 78 (1918), 
a#g 240 Fed 374 (C C A 9, 1917) , also «si Johnson v Pai i/to Ooast 
SB Do, 2 Alaska 224 (1904) , Act of May 14, ISQS, sec 10, 80 Stat 
409, 418 


111 iiiiiiv I (iiisi I vat toil si links tin nativis no sneii sptiiil 
I)iivili„i*s 'Jill \r| of Jiilvl, 1870,”' inaktsiiuliM full hi hilling 
III fill soils iipim Iho I’lihilol Isl mils iiuiil iliniug 'hi months 
111 Jniii, luh Siiitunliii, md Oilulioi iiiiachuu, md llio kill 
iiif, i.l sniii w,i]s, ,1 ,j,^ unit h; in I inns Uie innilogi of 
killing Toviiig sells iitccssuT foi tooil and ilothmg anil old 
SI ils iiitissiit fill ilolliiiig ,mil liiiUs lij the nitivi's tin then 
mvH Hs( ivis iMiimlkil, siilijiit to u'tnlitmiis nl the Siutl ny 
111 ihi Tiuisiin 

'lilt V iliililv ol sicliini 0 ni till Alt ol Jul) 27 IRGS,”" which 
iHiilnbils llu kilhim ol Im hoainijj iiimials within tho limits 
III (ho Tiiiiloiv, 111 ill tho watois tlioicot, nul ouiiioweis tho 
uniil in Its (lisiiitiiin, to coutisi ik vessels violating this 
si I into w IS iijilioltl ill Th( III nils O Hit 1111^“ case The emut 
snslnnea the librl foi tho loitcilnii ol i ho it owned hv an 
liithiii ol llu Mikah Tiihi iksinto tin toiikninm lint suili 
I loitcitmc viol 111 il a tioilv uUli Ibis lube” 

'J.’liL Vit ot Vpiil 0, IS'li,' iiiohiliits the killiii!, of till siuls b\ 
United filatts nli/ons m watcis ot the P.uihi Otcan suuoundiiig 
till l*iJliil<)t IM Hills 11 ilso pioliilnls Hie 1 illiii), ol iui sisils 
tumi Mi\ 3 to Jnlv 81 m a ciiciimsi ulied imt ol tho I’mllc 
Oocaii, imliiding Boiiug Bta'-* 

Hection 0 iKiniits liiili iiis dwilhng on the coists of the Umlid 
Slitos to 1 iko tin 1)0 mis seals in opiii, uniiowiud hnils not 
iiiiiiiuMl liv iiiOK Ilian hvo iicisoiis nsins iiuimliM im thuds, ex 
chitliiie flu mils Sudi lislinig niiv nol hi done pnisn ml to i 
( mil nit of eiuplov niPiil ’ * The kit ol Uiuimlici 29, 18*17,' ' pio 
bihiliiie tho sliviiig ol flit sials 111 tin Ninth I’liilit Oii in con 
I iiiiiHl i siiml.ii oxcinjilion 

I Set tioii 9 ot Iho \ct of Api il kl, 1010,' * piov itlos Unit wheiii \ li 
st.ils aie I ikon, the 11 itivos of thi Fiilnlot Isl inUs shall ho ein 
plovcd ill snth killing uid shiill icceivo tan e<iini)cus,itum Sc-u>- 
tion 0 poiiuits tbe iiiitivos ol these islands to kill bui h voting seals 
lb may be uoiessaiy fiu thou owu clotlniig and tho manufactiiie 
of holts foi thou owu nse, subject to iigiilations piescuhed hy 
the Secietaiv of Gommeice Sixitioii 9 nuthoiizes this oflaeial to 
I fiuiiisli food, clothing, bholtei, and othei necessities to the native 
' Hilmbitants and to piovide foi then education'" 
j The Ac t ot August 24, 1912,'-* gav e eflect to the Convention of 
July 7, 1911,'* between the Uuitod Stites Qient Biltam, Japan, 


U’ 0 189 16 stat 180 

U’lhc ket ol Apul 22, t8T4, 18 btat 31 authoUied tlio Secretaiy of 
! till Ticusuiy 10 study tlie fni tiadi In AUski iiud "the conditinn of the 
piupit 01 natives espictiHv those upon whom the sncccsstni piosecution 
[ of the flsheiies and fm tiade Is dependent * • • " By Act of 

Apiil 6 tSilO 26 Btat 46, Ihi Seci Italy wab authoiived to study the 
condition of tbi aeal flslieius of Alaska Bee Alaska, Ita Besom ces and 
Divclopmint op ttl p 90 
I iw 15 Stat 210, 341 B 8 ; 1056 

•« Pii lied Btatis V TamiaO Bieoii, 30 Fed lOS (D C Wish 1892) 
u'Tieaty of Januaiy dl, 1865 13 Stat 989 
• Alt 1, 2b hWt 52 
i-»76id Art 2 

i«Thp Mikah Indians ate snbject to the piohlbitions of this nit 
save for the exception of sic 6 21 Op A 0 4(i6 (1897) 

1 Bee (>, 30 Stat 1226 
i*« C 188, 36 But 826 

po In ihla and subeequent acts, Congiess has made appropilations foe 
this pnipoae Moie than 400 nativis of thesii ishinds are laigely dc 
pendent upon the United Mates foi auhslslenco Alaaka Its Besonices 
and Development op cir,p 00 
> ■ C 973, 37 Btat 499 

“»3T Btat 1642 To teiminate the groea economic warte which 
Ibreitcned to destioy all the heids of fur seals, the United States 
ail inged a conttience of mleiested nations known as tbe International 
Fui Seal Confeience which convened ftom May 11 to Jply 7 1911 Tlilfi 
miellng adopted the Convention of July 7 1911, 87 Stat 1512 between 
the United Mates, Oicit Biitaln Japan, and Bnssla Batlflcation ad 
vnsed July 24, 1011 Batiflcd by the Piesldent November 24, 1931 
Batifloil by G-ieat Biltnln August 26, l931 Ratified hy Japan Novemtiei 
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111(1 ItiisMi )i\ iiioHiliKziig cid'tm, tiiirt suliiwls ot Hu ITiiidd 
HtciU'S Itimi Jiillii)« Ini sc ils, but In sci twms ^ iiicl 11 n itn es ot 
tlK isbmUs ^^(>lc iipimiltpfl )(i Kill jiiiiuiJl-v 1 siiflwieiil iiiimlx'i 
uf 111 lie sc ils to iHOMiU iond ind clolbiiii; 

As idih IS IQIU CoiiRicss 11 issed coiisen .itioii letislahoti (Oii 
tnimng iiPcnl cxcciitioiis toi Ibe nitnes of VlisKa .iiid tli» 
white icsicTciils The Act of Time 7 190J,’“ is iiucnded by th-* 
Act oi May 11, 1‘)(|S,'“ iiiohiliits the w.iiiloii desliiu tum ot wild 
iiiimil 01 wild buds foi llu iniii«isr ol shi|iiiRiit linni 
Vlask.i It, also 111 (Hides tliar — 

Notliine 111 this Aft shill ' i pieic»nt th( killing 
(il <iin ffiJiK ,iiiim,il Ol bud ti.i tiMKl Ol (lothiiifi ,it ,nn 
time In 11 itnes, ui by uinici s oi e\plnicis, when iii need ot 
tood but the mim oiiim ils oi buds so Killid dm inu ( losiul 
season sh ill not he sliiinied oi sold 
Socnoii I of lilt (Gt (it Tiiiit>14, TtOh,’- as aiiifndtd hv lh( An ol 
Jane 27, lOdfi,’" without (haiii^iiig the punisions lespectinj* ua 
tiles, piohibits lit conui linos, toiiioi itions oi associations 
not luthonzcd to tiausiict business umhn tedonl, stale, oi toi 
iitonal laws and aliens wilbout Ilisl pijMis fiom catdnns 
01 kdline pxcciit with lod, sik.h oi f'd aii\ fish ol kind oi 
sppcies ui nii> of the watois of A1 isK i uudei the liuisdictiou ot 
the United States By funcMidments to sixcliou 4 ol the act loi 
the piotectioii aucl letiuhtion of the fisheiies ot Aliska,”' lish 
mg of onv species of silmon (‘\fei)t bs Imnd lod, svjtai, oi „aft 
in ant sliotims ot Ahiska oi iicai then mouth, is unlawful ex 
ceptina in the Kiilnlt, TTeisUiK, Yukon, lud Knskokwim Ilneis 
Tlie exoeptiou of the two last ii'iniecl ineis is apiib(u|)l(> onlt 
to natiie Indi ins and iieintam lit whiU iiilnlntiiits I ikiu, king 
salniou undei condilious pusmbpil by ilip stedptiiy of Coni 
nipiu( now ht the Seiiotan oi the Inteiioi ) 

Aiticle II, clause 4 of the tieals between the Uniled StUcs 
and Qieit Biitain loi Llie inotoctioii of uiigiitoiT buds in tin 
United States ind Ciuada pioyides 

The close season on olhei migiatoiy nongame blida 
Shill eontinnc thionglimil the ten, except that Bskimos 


and Tiidiinsinn like it im si> isoii auks, aiikiclb, fiiiillc 
Jiiiits, iuaii(‘s, ind pnlfins and tlieii eggs, tin tood and 
then skins tot clutbiiig, but tlic liiids and eggs so taken 
shall not be sold oi otleied toi &nlc 
Ri>L,ul(tions inoliiblting tin kilhiiB ol whales, witiuses, and 
sea lions haie specnl pioiisious legiiding mtnes“' Man> 
othei iides icitiiding icliigcs and hunting ot migi itoiy buds 
gi ml special pinibgcs to the nitnes”* 

The Aliski Gtaiue L/iw icgnlates the taking of tood guno 
diiiiiik the ic^nlai season, but exempts the ualnes tiom the 
necessity ot bccuiing hunting and li ippmg oi tni denlcie, li 
cense-, Nalue coopeiitne oi niissioii stoies aie also eyompt*" 
Anri, subject to iPKnlstimis ol the Setielaiy uf the luteiioi le- 
giiding animals whose extinction is imminent, the law peimits 
them to take game duiing the closed se ison when ui ilisolnte 
iictMl ot tood and othei giuie is not aiailahle''" Section S em- 
poflcib the yecictdiy of AbticiiUme, now Secictiiy ot the 
Tiileiioi, to safegHiid iJie inelihood ot the n itnos and coiiseivc 
the till .unmals lecjuiiiug noniesideut ti ippeis to leside d leois 
lu I lie teiiitoii instoad ot one, beloie betoniuig eligible foi 
lesuleiiL Uappiug license* 


B REINDEER OWNERSHIP 


Iteindcei ((institute one nt thi most \ ilunble assets of the 
nitnes, supplinig thorn with tood ind elothiug and acting ns 


’• Alaska, Its Kesouii'a lad Doeluiiuient, vp cil p 07, Dtputmint 
ot CianmeKe CiieiUii No 4K0 Ninth I'dltlan bine JO I'HO pp lands, 
niiindoa Vet ot Bibnuin tl 19S1, 4b Mat 1111, md Act ot Turn JS 
ISIS 32 Slat IJb') 

’••500 F ft fiJ4 fxcActot lamiin H I'lJI 4S But 7") sei 11 
whlih inoMdm toi exiniplion Kn nutiMs sltesting that they pohscha 
OIK half Ol inoie ot Imtmii oi WsKIino bloiHl, fioiii tbi icsidint hunting 
and liippln* btuise Jmiiau of Biidntieal kaivey, Reaulatious toi Hr 
V kulim IsUiids Rtservnttnn, Vlaeka tIOJO) Regulation 7, piovldes — 


• * * in Kasbiguiagislmids foi tin and fox iBimine and otlKi 

piiiiiaii cousideiipon mIibU be gtiin to tUe wolfaio of natlye 
TdlngcB ana commiunUM of thi viputian Chain PeimltB Involv 
ing A natiTc oi nntiie inteiest Rbali be luued oi lounned onb 
foi the bonetit of the commimiti oi ylllnge of which he isi 


(i, 1011 Ratified bj Bussii Oitiibii 2J, ISll Patifli itlons exchinced 
Decembei 12 1011 Finctaimid Dicdu^i 14 1011 A tieai} betwicn 
the United States nnd Oieat Biltnin, concluded Pebiuaty 7 1011, J7 
Stat 1S3S, piorldlng tni Hie pieeeiiRtion and piolecitnn of tui moIs 
beeime ethctiTc on Derimbei 14 1011, the date of the pinclamallou of 
the tiiaty lietween the TTiuted States, Gieat Biltani, Japan, and Russia 
"■OB fitat 827 

’•“dO Stst lOJ Sec 10 of tin „Unska framr Law Vet ot Tanuny 18, 
182H, 43 Stst 710 amiiKled Vet of BeliiitaiV 14, lOU, 4b Stdt till 
and Act of Tune i" 1038, GJ Stat 1160 inipiiwils the B«ietaiv of 
Agiienltuie to make legulabons loi t<iklu,C Jrime animils etc upon 
consnliatlon with the Alaska (rune ('omml<j.ion but cTecpt as pioitded 
eneh logulalioDs shoR not piobibit 
• * • any Indian oi Bs 

animala or buda duiing tin — 

need of food and othei tnnil Is not dvillable oui me siiipaioui 
Ol sale ot any nnunals oi hlids oi paits theiiof so taken ahall 
not b( peinntted except that the hldis of animals so taken inai 
bo sold within the Teiritoii * • * 

“•94 Stat 263 
“>83 Btat 1174 

Act of Tune 20, 1000, 84 Btat 479 amended by Art of Tune 0, 1024, 
c 272, 43 fetal 464, and Act of Vpnl 18 1034, 48 Stat 694 

“•PtiiBninl to the Reoiganuahon Aet of Apiil 1, 1680, 63 Stat 581, 
fteoiganiaatiou Flan No 2 tiauanutled May 0, 1980, 63 Stat 1481, and 
FnbUc Reaolutiou No 20, 76th Cong , let Ocas , approved June 7, 1089, the 
Bnieau of Fisheiies was bansfeiiid fionr the Depoitmcnt of Commeice 
to the Dopaitment of the Tnteilni, cffectivo July 1 1089 On the same 
dite, the Bureau of Biological Bnivey wna tranafeiied to the Inteiioi 
Deportment fi oin the Depaitment of Agiiculture By Flan No 3 Apiil 2 
1940 the two Bureaus were (vmaolldated undei the name Fish ana 
WUdUfe Sendee, n Doc No 081, 70th Cong . 80 sess 

SO Stat 1702, aignod Angnat 16, 1616 , latiflcation advlaed by the 
Senate Angnat 29 latthed by the Ihrealdent September t, and by Cheat 
Biiiain October 20 , ratiBcatlone exchanged December 7 and proclaimed 
- ' 1 , 1920 

207786—41 26 


r«i exemption of uatne leadeiils fiom lequuouient of peiniit to cap 
tme eeitain game see Buiean of BioJogica] feuitei Regrulallona foi the 
Admliiisiiotlon of ilie Vleutian Islands Rcaerv itlon, Alaska (1049) Begu 
hition 3 Bnieau ol Biological Smses, Depiutinrnt of the Intoilor 
Wildlife aicnMi I (1936) Hegulalions Relating to Migwtoiy Blida and 
Ceilnln Qami Monuuals, Regulation 7 provides 

In Alieko Esklnioe mil Indlaua uiaj take, m any manner and at 
tins turn and nmy possess md lianspoit auks uuklels auiUemots 
mniips and puffins and then eggs ami alcine for use of themselves 
ind tbpir imniedmle tamilicii toi tood and clothing 
Vud -ae 90 O F R 01 3 

Also HIS, Camiion The Buipau of Biological Bmvey (1029), p 103 
""Act of Januaiy 18 1929, 43 fetal 749, amended by Act of Febru 
aiy 14, 1031 40 Stat 1111, and Act of Tune 25, 1988. 62 Stat 1169 
Foi i list of the laws pinteetiDg svildUfe In Alaska and legnlatlons of the 
Vlasht Gnnc Commission, Tunoxu AldSkx, mp ohcularB IsBued by this 
ComimBslon Foi histoiy of Alaskan goini legislation, see Camemn, The 
Bnieau of Biologicxl huivey 11929), pp llU-124 On woik of Alaska 
Game Comnuaalon see Annual Report of Qoscinoi of Alaska (1689), pp 
29-,.0 

Act of Jonusiy Is 1029, c 76, sec lln, 48 Btat 789 740, amended 
Art of Bhbioui 14, 1931, 0 18S, lec 10 40 fetat 1111, 1118, and Act of 
Tune 23, 1938, ate 5, 62 8tat 1169, 1171-1172 The Consolidated Pm 
ng nnd Shipping Unit, Division of Teriitories and leland Fos 
seasiona, Department ot the Inteiioi, note aa agent foi tha native eo 
opeiatise atores basmg their auppUea, and sdllng, foi their heneflt, aneh 
items aa lelndeci meat and hldps, fuia, and ivoilea The puiehoamg 
piocednio Is aluulir to that naed by It in piocnrlng suppUea for govern 
tal ogonmea 

A realdont citiaen oi Alaskan native must obtam a leglateroa gnlde 
flb when Bctmg ae guide foi a noniesident In any aettlon of the 
XeiFltoir wbeie the legulattnna ol the Alaska Gams Iaw and Game Com- 
miaaion reaulie noniasldents to employ guides Compded Laws of 
Alaska, 1933. sec 51D Bee Act of ranuaii IS, 1929, see 11D, 43 Stat 
780, 744, 740 
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III isIn III liiii(](ii" Till' iiiiiiiils will ni-.t llltl•llIllllcI mil) 
\1 ii-k I fmm Slliiiii tiiiin IVM III ]'I 02 li\ Di ‘'lii'liliin Tiiksmi, 
(III Tiiiihrt St lies Quill il lit 111 Vliska’" Tin iiiii!iii il inn 
liii>ji Ilf iiiiiniil itiiiii w K 111 .niKiiuiil lilt ilwinclliiig 'amiti ot 

iiiliM. foiiil Miinih I (iiisislini; lit guilt iiml llsli wliitli hid lictii 
stlllm^l^ dtiilHUil Iw till wliitti Till' total imiMiit ilioii li-v 1002 
will II sliiinnt iiN II I'ail w is iliiiiit 1 , 2 S(> Iliad mil In I‘>IS the 
iilKsllllJ sLiitk i\i)iliiliil mill I lllillliii iwiHlI llliili isliiiiltiil It 
(ilKldlHI 111 111 

Tilt Iii'ili'itl tJiiM'iiimi lit, 111 itii'iit M iis has loiiilin liil im 
niiioiis iMii'i 11111 Ills on the 1 mss 111 Li ding 111 uiiiili'u nut iialitt 
i iiiliiiii" on llii' toiiliol Ilf ini'ilaloM iiiiiiuis, uitl on iiiiiiliU 
gf i/iiig"' 

The Full lal Qom iiimi 111 Ii is iiassi d main si itiili s In iiiotut 
till iiitius igiinst tiiiifl slioil igi dm totiiiiudii di pit lion of 
game oi sea loud and to tiiemuige the i using of leindoei lot 
IliPii own snlisislinii iiid iientullj loi s.ilc on the niiikil " 


“ isuppli nil nt No ') to Iht 1‘iiblii lleHlIh Ripoilh Dfciinbi 12 I'llT 
p t Alniil i Its Hpsdutiph and Drteliipmeiit a/i eit i> 121 Tlie bn 
potliinti 111 lilt tPlndifi Industn to tin sotiil uid et.oiiniiiii wiltiii ot 
lilt e uatlM iiiiipli inn scuieli bi' on ii nipli ist/id Vlso sii ibiil v 11 
Spill I 0/1 tit pp OS ‘I<1 

Till Histriit Cnnit lonairtfUd thi iiiiinntaniL nl tUi iiinitui to the 
niitiMs lu till iiiiiHliuitioii ol till Vil III Ipul 27 1*10+ .. Sill 101 
1*12 +<U, wliloh piosldtil that luiU iimil ovustti iii AlusKi sliill uquiie 
nil mull piiniiiib betwun tin utis ol lb and lU to woik on (lit. public 
Kinds lot 2 ilu\s 111 to In siibioct to n road tii In the dlsuitnoi ot thi 
iiveiseir tlio tax timid In peitniuic'd by tin intin -with a tinin ot doi,s 
liiiisis in 'i tiiiidiii liiim ol not li so thin (no rtiniliii ind sliiKh iii 
tint In holding that nn Fskimo yyns suhli it to this dutj the eooit 
snid that the lehislntlyp intent to inclndi the Pbkiino was li wii by Iht 
piuilslon lonccinini, Tcludici Umhtl Btiitia ^ Bitiiiungol, 4 Mnskii liOT 
IlhlS) Also see Annual Beport of tho Set ret uy of Intcnoi (lOST) 
p 111 Annual Ri port or th( Goseinot of Alasl u (I'll*)) p 'll 

I'* Ihi wild ruiidi I r SM II un inipiiitaul ijuit Ilf till Pskimn liioil npph 
h toit tht comius of whites but • • • tho iiilioductiou ol tin mis 
(11111 kly diitmated them iciidetln„ the Hsk'mos dmost dtsltliili An 
dersnn and Letts Alaska huliyi s op n/ /i 1<W U o loe ( niiieion The 
Bureau of Biological Surrey (l')2*)) pp 117-118 and the uinuil npoits 
ot thi United btates Iliirean of Education 18*11-1*141 
mAlisln Its Iwhcitiici's mill Diyilopniint op tit p 122 lln hit 
teentb Census of the United Slates Ontltlng Ccmtoiiis ind I’o sessions 
(lOdll p oO contflins an islimati ot 712 100 iiindeti us nl l*liU No 
longer as in the past m duiigir of staxsaHun some of tlu BsMmos have 
gained a Ilyellhood by rinsing nJndeei Vluskn, Its Risuoices and De 
lelopment op rtt p 41 Altbonji it has heen estiinitcd that the 
Tenltorv was capable of grisuig b< tween thite ind foui nilllii n niiinials 
(EsHmate of Bnrpau of Biological Snriey The Bun in of EdiitaUon 
(stlmatPd ten inllUun Ckimeiou op eit,p 117 1 , the pit ilatoiy aniniids 
Iiki wnlria and coyotes bavi hi lecent ycois killed many lelndt i ispe 
tiallt on till Aittic Coast ihls meniice luiuased hecausi thi leiudiii 
foiniuly herded by attendants hate been allowed In lecent yeais to luoni 
and ore con oiled only at certain seasons By this change hi herd man 
ogement the nlndcei scattci widely oyei the ranges, and increashig 
miniheib of woliea and coyotes haye seilously menaced tht industry The 
tcnilorinl legislature by spielal bounty oppiopilatlons has cooperatid 
with the Reindeer Serviec, the Foiest Seiylce OfiSte of Indian Affalis, the 
Alaska Game Commission, and tbs Bnrean of Biological Snivey which 
since 1987, has resumed Its woik In Inyestigatlng and reducing depreda 
lions ot piedatory animals (Report ot the Chief of the Bureau of 
Blolokkal Buney (1087), pp *10 SO-OO Ibid (1088) p 68) Bebpite 
these effoits towaid pipilitoiy contiol a iceent snives Indicated that 
coyotes snd wohes are increfislng and that their depicdntlong on icln 
deer heirts are heeoming moie serious {Iblil (1989) p 07 ) 

** Bepnit of Chtet of thi Bureau ot Biological Snniy (19 17) p 01 
Reindeer In Alaska, Dopaitnient ot Agiicultnre Bull Ho 1081) (1922) 
ind PioRiess of Reindeer Gia/ln/, Inyestigntinus in Alaska Bnll , No 1421 
(1920) Also see Cameion op mt (1920), pp 118-119, 188 13d 1*10- 
107 

1«61 L D 150, 107 (1920) , soe Act of Moich 4, 1907, 84 Stat 1296, 
1888 , Act otMay 24 1922 42 btat 002 084 , Act of Tonuaiy 24 1928 12 
Stat 1174, 1208 Act of Tune 6 1924, 4) Stat 890, 427, Act of Ufuch ) 
1028, c 462, 43 St it 1141 1181 Act of Tanuaiy 12 1927 44 btaf 984 
908 Aleosee l/HiftffiSriirisT Sitatonaoh lAIaskab67 (191.) .84 I D 71 
(1910) , 84 I n n (1912) Oulside capital giaclimll} estnbhshed a com 
mciclal lalndeei business Alaska I^ Bebonices and Devolopment 


Till' Bull III 111 Jiiiliiii All Ills'" giMs inslMiLlioiis lo lilt na 
tiM's mil i1 1 st II hill IS ii'iiiiliii ml Iciiiis wliiih tiuiblp tht in tieiitu 
lilt III iiiiiiiii .1 (111 ilihiKl ow 111 I ship Tilt Qoicuiini'iit, Uowotci, 
leLiins 1 u'M'isioiuit owiicishiij so tli.it an .it I of the teiiitoiial 
leglskituip imposing .i t it. upon each leiucleei killed foi maiket 
w IS htlil III ipplii.ibli' to leiiitlPt'i killed tin in iikcl bv iiathis ot 
VI isk<i 

II Ins liitii itliiuinsti ititih held"’ that Coiigicss hail ion 
fi'iitil iiiMiii till tMiutin ol the lutdini the piiwii to luiikc 
legulifioiis iiitl iiiipust lesliutions iiimii the disposition ol leiii 
(Itei ti 1 listen til III ilH natiies hi the Qostinnient, and Ihisi 
ickulatiims niiy hi intmtiil Iw sinl to ittosei the .miinal 
illegilh li.insfeiie<l oi its t.iliie 

Despite the sifcginiils cii.iled Iiy st.ilulu nud adminisliatiye 
ink's, hr 1*)20 itioiil <i tiii.iilei of ill the iimdeii in Alaska was 
owned by whites •** 

The most impoilanl 1 iw lelating to leindeei is the Act of 
Si ptemliei 1, lOiT,”" whith Is designed to estalibsh toi the natives 
ot Akiski a self sustaining ocouomi li) Kquiiiug loi them the 
whole leindeei business, nud to dtitlop nitiie ictivity in all 
biaiKlus of the industiy The Kecietniy of the Inteiioi is eiu 
poweied to itqmie bviiuichnse oi othei lawful means, including 
cuudemnnhon "lenideei, leindeei i inge equipiiieut, abattoiis, 
cnldstoiugc plants, waiehonses, and othei piopeity, leal oi pei 
sotidl, the ncqiiisitioii ot which he deteinunes to be uecessaiv to 
tht ettet tu ition of the pm poses of this Act” (see ir) , and to make 
distiilmtion thtieof lo the iiatiios oi 1o then oigani/atious 
undei such conditions ns he may piesciibe (sec 8) He is also 


)P at ,v 12. In the Report of tht Qovirnoi of Alaska toi 1926, p 66 
it wis (stimiited that oi the 200 000 ii'iudooi In Alaska, two thuds be 
longed to the natlies In tht 1088 Repnit, p 40 It was esthnati'd that 
oftbt 844 000 it'lndcoi 67 piictnt wen' owned by the uilires 
The Act 01 Match 4 1921 41 Stat 1807 1400, autboiizes the Commls 
sioncr ol Bducatlun to sell male lelndeei and mveet tho proceeds In the 
puichase of fism ile rclutlii i fui distiibntion by him among the natives who 
bad not been supplied with tbem 

“•In 1929 the supoisibion of the icmdioi was tuincd ovu to the Gov 
anoi but on July 1 19)7 the leindeei set vice was tiansfeired fiom bis 
sapeivlsmn In the Ofliie of Indian Afliiis Qoicinoi's Beport foi 1988, p 
40 Duett supitvision ol heids and the butdness of the native co 
opeiitist stoTiB had been bandit d bj ttdoral teachers and hence full 
leaponsilnhly foi the leinrltPi siivice was plated under the Education 
DUtsiou ot the Intliaii ODice Annual Repeat Of the Bociotniy ot the 
inteilui 1947 p 2)2 
"• 81 L D 188 107-168 (1926) 

The lollowing discussion by the Solieltoi ot the legulntions gives nn 
idea ot the ndmlnibti itive system 


As lins already been intunatcd the absolnte owneiship of a 




t of c 


1 tactual Illations between the individual natives and the United 
Stites based on legulnllons issued foi that pnipose By these 
iignlatlinis thp naliics who hold lemdeui aie divided Into two 
eliSBCs one known ns ' ippieatices " to whom a stated n"”’*^- 
ot lemdpii lie issued by the Gosiiiiment liom its held- — 
othei as “heideis" The legnlatlons niovided that tl 


u Its holds, and the 


Issued to these natives shall reveit to &e Government in the case 
of tho death of iithei an appientice oi a herdei without hr'— — 

with heus who lie not — ■* " 

take rliaige of the beid oi in case of an ippie 
Us held 01 wlieie a heidci becomes intemt 

refoim within one yeai oi 

" s of his family 


1 becomes infem^rate and fads to 
continuonalv neglects his heid and 
aio not competent to control the 


™>Op Sol I D,M 20600 BoptemborlO, 1081 
Ml Ciuneion op ett , pp 117-118 

”•60 Stat 900 Bee Annual Bepoit of Semetniy ot Inteiloi (1987) 
pp 480-7 

““ Alaska, Its Hesouices and Deselopment op at p 123 


(Dopnitmenl of the Inlerloi) t 


— Jing hi 

sand head I 
than natnee 


s than 20 of these holds v 
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nuthon/ert to issue iuIls and lognldlions to i>ie\(nt the li iiislei 
01 diMse of leindeei to iionuftti\c‘ (sec 10^ and iignlate the 
laiiglng ot lemdeei on public lands (sec 14) ' * Oiinuiial sinr 
hoiis aie pioMded for Molstions of this statute (secs 10 ind 11), 
and VS, 000, 000 is autliniued to be appinpiiited foi eipendltmc 
bi the Secietoi v of the Intel loi in cii lying out the pioi isioiis of 
thiH act (sec 10) " By the Acts of May 0, and Tiiiif 26, 

1988,’^' a (ot,il ol $’K),000yas appiopiiated toi i siiitei and ip 
piaisalotthepiopeity and leindeei anthoiiecd to be acqniied toi 
the natives This stndt has been m idc iiiidei the siipeiMSion of 
a cougiessioii il coninut(ee luthoii/ed by the licl ot Mav 0 1938, 
which let oinmended to Congiess tliat funds be ni idt ai ulablc to 
ciiiv out the puiposPs of the Heiiideei Ait'“ B\ the Thud I>c 
flcieucv Appiopiiatlnn Act, fiscal s eai 10 IV ‘ $720,000 u is appio 
piloted toi the puichasc ot luindeei, equipment, abittoiis, coi 
lals, etc , owned by non natives and $75,000 was ippiopuated lui 
adnunistiatiio es.peuses Payments foi leindeci aie limited to 
an aveiage of $4 pei head 


C LANDS 

Congiess and admimstiallM 'intliouties h.iic oonsislenlli 
lecogm/ed and lesperted the lights ol the natives ol Aliska in 
the land occupied bv them Tlic lights of the iialues tie in 
maiiv lespects llic sime as tliosi teneiallv enlovod bv Hit fu 
dlana lesiding in the United States, via the light of um* and 
ocYiiponcv, with the fee in the United States’* 

Aiticle Ilf ol the Tieatv of Cession"' inoMClcs that the lueui 
hPis of the civilized native tubes shall he pioluted in the tit>e 
enjovment of then piopeity 

Section 8'*' ot the Act ot M.iv 17, 1884," esialilisUmg a civil 
gov’einment in Alnskv and esteiiduig to it the liws of the United 


“*Of the cslimatrd 111,000 sqimio miles of gia/lng laud In Alaski 
200 000 square miUa arc lonsideiid suitable ciuli tin lelndeei gta/ing 
Alaska Its Besouices and Development op nt pp 121 120 
u’/ftid 

*"82 6tat 201, did 
>’62 St It 1114 1182 

>*'IIentinKs Oefoic the Subcommittee ot tho Ilouse Committee on Vp 
piopiiatione, 76tb Cons 1st aisainn on the Interior Depntment Appro 
priatlon bill for 1910, pt II, pp BIT d vej Also see bcaimgs bofoic 
same committee on the hill foi 1641, pt II, pp 4bd et seq 
*"Act of August 0 19.9 Bd btst IdOl HI 5 Vet of Muy 10 19« 
99 Eitut 08B 708 gcgieftited ^9 000 out of tho STB.OflO dppiopiiollon fm 
relndeci seivice, toi the puichiisi imd distribution of leiudeir 

wThib lunitutioa does not apply to the pui chase of rcindeei located 
on Numvak Island Art ol \ugust 9 19 IS 01 Slat tlOt 1.19 

United StaHi v nniiffan 2 Alaslca 442 448 (190B1 , H L D 
120 (1891) 29 L D 995 (1890) 26 L D BIT (1899), 28 L D 427 

(1899) 87 L D 334 (1908) , 80 L D 315 (1924) , 82 L D 907 (1020) , 
88 I D 194 (19d0) , 88 I D B98 (1932) 

The foUowuig acts of Congiiss contain piorislong piotectmg the 
Aluskin natives in the use and occupincy ol land occupied bv them 
at the time 


Vet Ilf Mnv 17, 1881 21 &tat 24 20 Vet ot MaiCh 1 1891 
30 Stat 1098, IlOO Act of Juno 6 1900 81 Stat 321 9o0 ah. 
Act of Tune 10, 1*135, 49 Stat 188 authoii/es the Tliuget uu 
Ilalda Indians of Alaaka to ane the United States to dotenulni 
property dnuns 


For i discussion of thi iiowei of Concuss orii land, ace see 4, lupia 
and Chiptei 8 sec 6 
«• 80 t D 318 (1924) 

>"1S Stat 880, 842 (1867) The fuU text of this pioeishm is let 
forth In section 8 of this chapti i 
>"Thla section piovldea In pnit 


IcguOatlon by Congie<m 


is leeeired toi futnie 


Section 12 empowers the Secietaiy of the Intel lot to select two offleets, 
who togethei with the Govetnoi *all eonsbtnle a Commlaeion to ex 
amine and report on tho condition of the Indians, "what lands. If any, 
■bonld be xeseived foi theh tiae,” etc 
»»2a Stat 24 


Sl.ilis iiliiiim t(i 111111111), (hums IS till hist lucislation whiih 
icioyni/es the lights ot Al.iski Iiuli ms tu the possession ot hinds 
lu llieii ,i((nil use and occuiuiicv Iii nitei jiicluig thit, piovi- 
■-laii fhe cunit iii Uitlmnn v Hiiifii said 

The piohibitioii coni lined in the act of 18W ai^aiust Ihi* 
distiiilijiicr ot Ihp use ot iiossession of any Imhaii oi othci 
lK»ison of inj liud in Alaska (liiiu(*d hj them is siifli- 
iniitlv genet il mid Li)nii)iolicii9iv e to include tide lands as 
weU as liiuls iliove high vv itei niiik Noi is it sui- 
piisiiig till! (ougiess in lust dealing with (he then 
spiisilv SI tiled coimtiv, was disposid to pioteci ils few 
luhabilauts iii (he iiossissnm ol lands, ot whites ei chni 
ictei, hv iiK Ills ot which they eked out thou hud and 
pieciiious existence The ivet tint il that time the 
Indians lud othei occupnnts ol the eoniiliv laigely made 
(hut living hv hslmit, wns no eloubt well known to tin 
legislative hiaiich of Ihe goveiiiinent, vs well as the licL 
(hit (Imt husincss, if loudintcd on nnv substantial scale 
necessjl ited (ho use ol puts of the tide flats in the 
pudiiif, out 111(1 hniluig in ot (ho iioioss^uv semes Coii- 
feicss siw piopei (o piotect bv ifs ict of isst (he tios- 
sission incl use hi (hfse Inili ills vud othci pci sous of nnv 
aud illluid 111 Alftski igfliiisL uiliusiou bv (bud ixisoiis, 
1111(1 so ill lins luiei deemed il wbe to otheiwiso jiio 
vide (Pp 88-88) 

A suhsequeiit judicial deusnm"" .ilsn stiesscs the impoit.iiice 
o( lutciptcluig (he stidub in (ho light of (he (omiiimnl hahils 
of the n itivev 

It IS will known (hit tlie n.dtve Imh.ius ot tins coiintiy 
bv tlien pocnhn li.ihils live iii villiges heie viid theie, in 
some of which tliev timtuu most ol (he v'eni and in otheis 
dtiiiug ceitam suiumei iiioiiths, (hit while Iheli habits 
aie somewhat migi.itniv, they hive well settled places 
of alMide, and (liesc nsn.illv no not ihaudoiiod, though 
(hoy niav vaivto (Iieiu loi i tow months it a (imc The 
histoiv ot the habits of those piople is well nndci stood 
(P 239) 

II IS btlieved Hi.il Ihe liuguage of this act does not 
letei to ]9ud9 held by Indians lu sevcinlty, but as to hold- 
ings by them collectiyoly in then villages and such places 
99 weie occnpiod bj them , that then uietliods of hie were 
well imdeistood by the liwmiking powei, and that thej 
weie nndcistood to ocenpv Kuids in common eitbei m 
Tillages wlieie they liv cd, oi tni Ashing, hunting, and like 
piu poses 

ho doubt I thmk evusts as to tho lights of thoso Indians 
who had occupied some paiticiil.ii tiKl of lind solely 
and exclusively bv hinisolf, and h,id notmilly occupied the 
same contiuuouslv hetoie and at the lime and smev the 
passage of the act of Miv 17, 1881 He could maintain 
Ills possessoiT ii^t to tilts iilopeity by viiLue of this act, 
nud the iighti of the native might and should have pio 
teclion undei ouch ciicumstances But it is evident to 
the coni I that the native Indians who occupied the land 
111 dispute, if they occupied it exilusivelv and coutinu 
oufdy, if they weio in the actual undisputed possession 
theieof at the time the ict of 1884 went into elfoct, weie 
occupying it as a village, wheie a niunbei bad settled, 
and weie theie as common occupants, and not as indi- 
vidual doimints to any pnrticnlai poition of the same 
If they occupied the s.ime cxclnsively as a vlUnge oi 
othei wise, then light to the some must be piotected. If 
piotected at all, under section 8, above lefeired to It the 
Oongiess of tho United Stites have made no piovisioii 
foi this class of lesideiits acqiuimg title to lands since 
the act of 1884^ then they may not obtain tiUe“* (Pp 
231-240) 


Butter U9 Fed 88 (C C A 9, 1902), aftg Suttei y 
Bed mail, 1 VlaaUa 188 (1901) , United Btatei v Baniffan, 2 Alagka 
442 (1005) , 87 L D 994 (1008) 49 I, D 892 (1028) 

*n Jolumon v Faoi/lo Ooaat 8 B Oo 2 Alaska 224 (1904) 

*• Of the following exempt from an admlnlslmtlve bolding, 17 L D 
384, 896-83T (1908) 

in withholding Tram 


^ogie&s h 

It pioftcSThem In their pos^s^olis under theTSal title 
by the United States by deolaxing in the act of May 17, 1 
; they ahall not be dlituif ' ■“ 


a pnipo<!e in withholding from these Indians the 

Htle to^tbM ^o«omins_ ospmldlly^ without xcslraint^uponj^enn- 
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\IASAVN^ HV'J'MEh 


This lit iiiokits laud hold h\ Iiidiiiis and olliei ikimbis hi j 
MisKi It till' fijiK* Dt its passiai nifl Jiol lands siihsiynenll> , 
u iliiiUMl,"" iioi 1 md iHiiiiUPil williiu I iMihhr M>si tnl uui ’ " 

Till* At t cil M III h 1, IS'd,’ ‘ wliiLh ixioiids thi nmai.»>lead I^att ' 
loAliiska and pimidi'sloi llu* ii auisitlim 1» .in nidnidnil Rioiip , 
III issoditK.n lit Kid at ns ui liiid loi ti uU iii luamil ii Ihuii„ 
luninjsts, t\i)i<ssh cvi'iils ‘,iin 1 mils ‘ to whitli tin | 
uitnasol VlasKi hi\t jiiioi nt,lits l» Miiui ot w lii.il im iiiiji' , 
tiun ♦ > i” The iMi''S(>ssuu lights ol thi intuis ( mnot be | 

uiliiliffitl bA the (!i liUillK or toAMisitos” 

SKtion 1 of the Vtt of M n 2 j 1'I26,' iiitli(ai/<s Hii tnnnsili, , 
tinsln to issue i iisliiitid died to m UasKin iiitni. t«i a 
1 1. lit 111 I townsit-e oiciiiiied and sit aiiiil fm him HLctiou 1 
11101 Kits til It nlKiitid lliL Ntiitiu ol till liilciioi shill findi 
mmiiiinci il imlihi liiids to lx clinuid nid iinniBLd lii iiaUits | 
.is a toil'll <11 Mlligi lie mil issue i iiiUiil thiiLloi to a tiustee 
iilio siiill loiiKi hi iisliKtid deed smli land to the iiidiiidnti 
intiii, exiliisiie ot tint tiiihi teed insticUsoi allies 

Tin di'leiiiiin.ilioii ol iieisons tligihU to letiiM* iwtents uiidei 
tins lit was dilifciiled to the Deii.nimeiit of the Tiittuoi, ivlutb 
li IS tnxiiiinth ih.iufcid its mteiim tatioii of the n ilius chMble 
to aequiic title to the iiublit doiii ini negiilihons ' ^ weie pio' 
mills ihd pioiidins tbit tin nt ainihtd oiiK to nitiits nho bad 
not M'ouitd ieitlhctitis(i±citi7<iisiiipuiidei theTeiutoiiil Law*' 
UtliiniKli Uk wisdom ol peimiltiin. Ilio issiwnce of uinestiuted 
tUeds to uitlies, sol<*li life lose of then citi/eiisnip \i is tinea- 
tioiH it,' ’ siub leguliUions wiue autUoii/cd by law * ' 

Though the statute pi oi idl'd tint all of the deeds s’^onld ton- 
t.iiii If stiicdoiis on .iliautiiMi, loiy, sale, uid eiicumln ance, the 
towiisile tinstoes txeieised tbsiiihoii ns to wlu'thii natisee 
sliouUl leteiu lostucteil oi uiuestiietcd deeds, ami tliei leaehed 
III uiideistnndiug w itb the <4eiiei il Land Oflice Ui it iiatiies lend- 
iiig 1 ciMlt/cd life should he tioatod m all iesi)e«ts as while 
nti/cus, but tint the 1 mils posse ssed by otlii t Iiuli uis oi natiies 
shoiilil not he assessed not com cud hut should be sot ipait £oi 
them as Indian possessions”* 

Sell Ion 10 of the Act ot May 14 1S98,** extending the home- 
sfeid Imvs of the United States to Alaslta, luthoiizes the Secio- 
tin of the Intel 101 to lesene £oi the use of the nitises of 
Uaskn, 

suitable ti acts ol 1 ind along the wntei fiont of ,un stieam, 
inlet, bay, oi sen shoie foi lauding places £oi emoes and 
othfi craft used by such natives at* 


'ink to sill h If anul I md 1 iniinl hi miiiiutlln am mdnidnal 

111 aiuiip id iiiiliuiliiils I'liii with liiili 111 (iiiisiiil 

111 the tiise 111 Umldl Ktiitc v Lmuh^ it w is held that an 
iiiiln ot llu> SeiHlan ol tin liitiiioi iisonuig leitain tide 
limls till I Imdma plni' Im thi hints oi the iidtiu s did not 
Ksiise im liiid till my Iiutnulu iiKive mil that the United 
States w' IS the iiioiioi p uty tii sue in an action of tiespass The 
limit slii'ssi'd till cfiiiiiiiiiii il 11 ilini of the lilo and ociupation ol 
till Indians IS a timlt to Kiiigiission il mteiitiou 

Time his hem no kgisl itiim h> Cmigiess paiticnlaily 
ippLi I iiiinn to thi 1 mils oifupietl by tlie Indians nt 

II isk i on M ij 7, 1SS t 11 IS tiue that theio is i piovi&ion 
till the rndniis of the linitid St lies to entei lands undci 
Ihi Ilomestcail \fl -!l St it ‘)0 (43 U S O A l| 190) 
dills act is il'o ipiilii ihlc ni the Indians of Alaska who 
nin eiitoi In mis imdci the Homestead Act, but the eutii 
lit lands undci the IloiuLslc.id A< t is iieceshai ily lostiicted 

III Imds ibirte the imo ot oidinin highwatci maik 
dhut IS no specific pun isnm ot legisl ilum lelati^c to the 
acamsdioii ol title to pnliln Imds hj Indians occupying 
them on M ly 17, 1884, that I nil i\\ ne of " (P 573 ) 

Stclion 37 ol the Act ot rum li, I'tOO,*"’ cstiblisbing a tuil 
goiexnmont tin Vlaska, pioudus that — 

The Indians ' sh ill not he disluilied in the 

IKissession ot am 1 mds now iictiially in then use oi occu 
patioii, ' ' 

The CISC lit Umtid SMtia \ Utiimii ”* held that this statute 
not onh piohiliils m cnln, uiiilei the liud laws ni>o« lunl 
iiftnimd 111 IlH iiitncs hut Oso toihids anj othci action which 
will distill b thui possossinn iiid leudeis uiid any ittempt to 
dispossi'ss tilt III hs (oiitiut The couU also held that the 
lulled Stiles, and not in iniU\Klnal ludiiii, was the piopei 
paity to sue out a mnnchitoii iinunctiou agniust tiespnss on 
Indi 111 1 nul 

lindei the Vit of Mas 17, 1006,”' thi Secietaiy of the lutenoi 
mu allot nouraiiiei il l.md not exiteihns 160 aoies to .my natuu 
who IS tlio head ol a lamih oi who m 31 yearn ot age It also 
pioMdcs tliat smh illolnicut shill be deemed the homestead ot 
the lUotloc and his hens foieiei md sliall lie uiahenable and 
noiitixable until Cougicsa piondes otbeiwlae 

Tille lomiitis iii the United States,*" and moneys leceued 
fiom trespass on timhei on such allotted land is not paid to the 
allottee, but must he dciioslted in the imblic funds of the United 
States *” 

Attei the nppimal of an allotment, the allottee’s lights aie 


11 opcupailon, oi dumed by them at 


huch licognitiun b> Contiese of <i 


. __ a rlgit of ociaponOT md 

posw'ssion pieients Hit atqaltiiUnn ot title to such lanas wlthoat 
biaslatke HOthoiiiy and while thi liHt re 


upon put 
if halos 


title to such 

ns in the GoTein-l 

... impairid noi can 

... iliaigid «n tnudemed with any 

... uDibionce that could not be lawtnUi mipiii,ii1 

ibhc imds of the UiuKil Stales oi otliir lands to whtth 


menf the Indlims' Tight tn oeciipancv 

the land hi assesawl fo- — 

obligation or 


the t 


It I 


I evidently contemplated bi the it( 


^Bedman t Suttei 119 Fed SS (C C A 9, 1903), atfg ffuttm i 
nrctman i Alaska 188 (inoi) OolumOw Oannitiii Oo \ BawploH Ibl 
tod CO (C C A 9 1909) , 18 L D 120 {1801) , 17 L D 911 11908) 
i*28L D 104 (1808) 

in 20 Slat 1005, llOO Ihscnsaed in Hemo Acting Sol I P Filiruai) 
17, 1900 

”29 L D 427 (1899) , 28 L D 6d6 (1800) The Depaitment of the 
Inteiioi has lefused to appiovc towualtes which would intufeie with the 
native uee of watei for domestic puipoaes, 24 L P 812 (1897) oi whiih 
wonld mterfeie with the notn e uac of a ught of woi , 26 I< U 512 (1808) 
™ 44 Stat 020 
«f 60 L D 27, 46 (1928) 

»»lIemo Acting Sol I P , ffehinaiy 17, 1990 

"*/ft(d For a diBCUOslon of cltlienshlp eee eec 0, wpia 

IW60 L D 27 40 (1028) , 61 L D *501 (1926) 

^Memo Aftiiiff sol IP, Fi’Driiaiy 17, 1080 
•w 90 Stnt 409 4H 


"••TOL D 315 (1924) 49 L D 802 (1921) , 52 L D 897 (1020), 

modiOcd by 59 I P 194 (1930) 

«■ 7 Alaska 508 (1027) 

1* All admiui'tintivo holding 00 h D 815, 817-818 (1924), Intel 
piitlug this pioaUion stales 


_s previouBlj shown until 

Con„iess giants soma gieitci title the light of the nattvee in 
Alaska IS simply one of uae anil iiccupincy Noi does the res 
eivntloii ol i particnlai uiea toi thin benefit leault in placing 
ictual title in the ludlane * * • the tiilt or other lands 
occnpied hi oi icseived tni the Indians nt Eetchtkan Alaska, 
cannot be disposed ot under ealsdug law but that the power icsts 
with Congiess, hi si itiito with oi without the conaent of the 
Iiidtans to nrovide foi the ultimate disposal of those lands 


Sop 44 II D 411 (1016), toi a discussion of tho riparian lights of the 
“* 81 Stnt 921 830 

»*2 Alaska 442 (1905) Accoid Vnited Siatfi v Oai»ov> E Alaska 
126 (1914) 

”*■ Also eee United Sttatea v Oadfloio, 6 Alaska 128 (1914) 

“*C 2488 34 Btat 197 Only a small area is held by bcnefioiacies 
undm thiB act lend Uso In Uaska, riehminary Bepoit, Advtson Ooiu 
ndttee on Land Ube and Bnbcommlttces to Alaska Planning Council 

(1038), p eo 

"See 60 L D 816 (1024) 

'*'44 II D 118 (1915) The tiiapass occuned piioi to the appmval 
of the sUotinenl 
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not tlefoalecl bi <i ‘'Vitf'Linioiit icstu iliou lfi\e<ntn(* oitlci ot 
ft n ir.i of Iftiul, ^vhich iiulndts fho ,iUotmM\l’“ 

In (lie woHis ot i iKPtit idiniiii'id.itnc iiciKliiifr 

That Coiigioss dirt iioi iii(< nrt th.it an allottoo's light 
'•houlrt be U** than a “itsteil light," oi he ■aiibjLPi (o 
extinction at the plensiue ot the B^efutive bicUich ot the 
Qoxoiument, is leii cleailv shown hi the tact that it 
went fiuthei in (hi ad (outeiiiiig that iigli) thin it his 
(lone in othei kiiuliert statutes b\ ileiliimg in imiib liic 
wokIs that “the land so allotted shall he deemed the home 
stead ot the allol tee iiid his hen s in peiiieluity " 

Actual occiiptncy and continuous use of a tiact ol lind hy a 
nitiie, piioi to i(s inclusion within a uatioiial toiest, coufeij 
upon the occupant a pieleience light to an allotment, eion though 
the application ±oi an illntment wishUd subsequent to the ciea 
lion of a leseii ilion** 

The Allotimnt Act flois not hiiul the use ol the land bv 
tho illottco 1101 the ilni ilion of Ins oiinpuncv, iioi the ihaiae 
(01 of his imiiiimmriils’" 

The Seeietaii of tho Iidedoi u.is eniiioMeitd In s(<(i«ii 2 ot 
the Act ol Mav 1 WIG 

' ' to desiginfi as in ludi ni nstnaliou my nen 

ot land which has lusni iisciitd Joi the use and omi 
piucy ol ludifUis 01 BsUimos In section S of the Aet of 
May 17, 1884 (Ji !S(al -'(il, ol t)^ section 14 ui swliou 15 
of tho Act ot MaicU 4 ISOl (10 St it 1101), oi which 
hns been heietufoie lesei.ed uiiclei any executive oidci 
and placed nuclei the jurisdiction of the Dciiditmcut of 
the Inteiioi oi .iny buicau Iheieot, loRCtbei with idcli 
tional imlilic Imfls adiaceiil theieio, within the d’ei 
iitoiv of Aliska, Ol au\ otbOL publK lands which aie 
actnally occuiiied In ludnins oi BsKunos miIUiu s.iui 
Teiiitoiv /’loiidcd 'Hial the dosignatioii hv Ihi Hcin 
taiv of the IiiteiioL ot iin sin li aioi o( land as a lesei I 


>*4SD n m (lOJl) Mi mil Sol I D Miiih 28 I0.W -il«o seo 
troitni'ii Ziumtn MtlU 1 Knila ifiiHiaii Ootd ‘Uinmg Co 220 Fort 600 
(C C A 9 1810) 

«*48 t, D 486, 4S7 <192i) 

’«48 L D 862 (1921) 

“1 Alt of Maj 17, 1900, t 2409 +4 8tat 107 41so sif 48 D D 70 
(1921), and 60 L D 27 48 (192?), is modlflod (.> 51 L 11 143 (1916) 
'"aS £i D 607 (1029) 

I'M < 264, 40 Stat 1260 


vation shall hi iftc'ctne only upon its appioial by the 
vote, hi scciel ballot, ol a m ijoiitl of the Indian oi 
Bskimo lesideuts theieot who into at a suecial election 
dull lalli'd by flic Scciet iiy ot the lutciioi upon thiity 
(Ills’ notice Pioiifffd Jioiii'Ki Tliat in each nut nice 
the total lotc cist sh di not l)c less than 10 pei centum 
ot those entitled to vole 

V piinisiua IS also mule lhal this \ct sli ill not ,i(Lrcl ixistina 
1 ightM 

Then, have .Uicadi liieii a iiunilioi ot idunuisli itiic lufei- 
piitdioin ot tins ict II his Ihh ii liild tliil a itsiui ition m,iy 
iiiclnrtc suniciciit w itei fiontigc to piotcct mil pioiide ioi tho 
(isiuui, ocenp itiunb ol the Indiuis^ Although watei in connec- 
lioii with the icseiialion ol the uplands cniiuotlic inclepcnaenlli 
iiseiicil midu sCH tion J:, waleis irtiacciit to iiiv liiids ilieudv 
leseiiod Ol hi mg lObeiied may bo luseiicd ioi the natiios oc- 
cupMiit Ibe II st lit the itsei v.itioii "* Witeie ni ly be withdiawn 
( xtoiidiiii, IS lai fioni (he shoie as the teiiitonnl liinite of 
Al isita 

Uloxitiiii, the list loiuiulalcd hi tho Mupume f'liuit iii Ihi 
l/dsAo PiKitit fi'is/iciKs cast*"’ 11 i\ is hild to IK (he intent of 
c'inigiess th It uudti section 2 null (hose uliaceid ualeis iiiai 
III losiiicd which <ue ebsenhal foi the etfectiye use and aie an 
iiitt Cl il pur ot tile lestiiod lind A leceiit opiuion*'’’' on tins 
cinestioii aclMvd 

II unatas tint loi 111 pi ictual pmiKises tho extent of 
wall! design tied, hi the Piesirtcnt m coniiection with tho 
Suiielle Isl nuls Iloseiiation, n niiuly, 4,000 feet iium the 
shoic.il me in low tide, should be used is the staniLiid and 
OKU as the mixiimmi uiibss it is shown Ihif (he natives 
hau hem using aid ,i(tua11i lu'id a tnithci >uei 
(I'p 0-10) 

Tlie tiiiitciiiil ii,a( ol eiih ii s(‘ii,iliiiii iiiiisl In I uid iipmi 
whnh till natlics aie •utiiallv lesidnig 


»• Op hoi I D 1128078 Apiil 10 1947 
»*/6ii 

«« lJ(i»)Ui PauAt Fisherni, v Vnited Biaiei, 248 d 8 7S (1018), ii«e 
240 Fid 274 (I C. V 9 1017) This iA4e iB moie fully dlBcussoO W 
fm 4 mpta 

"•Op Sol I D M 28978 ApiU 19, 10?7 

■»M«uo hi»l 1 D. WcptembPi It, 19o7 Op 6ol I D, M 49979 
Apiil 10, 19 J7 


SECTION 9 TRIBES AND ASSOCIATIONS 


Indian ullages hate been oigaui/ed undei the Municipal In 
coiTioiatioii Law of Alaska *” and the Indiau Tillage Act ■“ It is 
repoited that some Indian villages not oigani^ed undei eithei oi 
these law? buio an infoimal oigam7ation with a. council, usaally 
elected annually"* 

Section 19 of the Act of June 18, 1931.** piovideb that Hskimo? 
and othci ahoiigmal peoples of Alaska shall be consideicd In 
dians foi the puipoee of the act, and eection 13 inovide? that 
SGCboiis 9, 19. 11, 12, and 16 shall apply io the Tciiitoiy of 
Alnak i Theee pi ovisions relate to tubal oigam/i ition, loon? Xoi 
economic development and foi tuition in vocational echoole, and 
pieference to Indian? foi positions in the Indian Seivlee The 
Act of May 1, 1036,-“* evtende to Alaeka all the lomnlning Bccbons 


fompilert lAWft of Alial i foi 1944 (di ■44 puiBuout to thw act 
Khiwoib was oiganlred aa n city of tlm that UnaB and Hirtabnig and 
Baxmaa, aa (utieB of the second olaav 

Season Laws of Alnatca (oi 1916, cb 11 , amended BeBBion Laws 
of Alaak i foi 1917 eh 25 , lepaaled Siwioii Laws of Alaska foi 1629, 
oh 28, villager like Angoou and Hoonab, oiguized bcfoie the lepeal 
of this law, eontuine to functiiui althougb tbeh BtahiB is doubtful 
"•Most, if not all, of these vUlogea aia withm the aiea of the Tongaas 
National Forest Hesaivatlon 
•■48 Stat 984 

-■C 2B4, 49 Stat 1260 X ^ i , , 


except seetmus 2, 3, 4, ind 18, ickiDug to tubal lauds and lesei 
vations uhirh aie laigeJi iiaipplic.iDle to tliii, leiiitoiy This 
act offpied a new souici of ledeial pioteetioii to the natives 
“who in the iwst," acioiiling to roinmiseiouei of Indian Aftaiis 
(.'ollipi, “have seen then 1 mil lights .Qmost unneisalli ilisie 
giiiOed, then hsliing lights iniieasingly invaded, and then 
economic situation glow each veni more dekpeiate’ ■*“ 

Tlie Act of May 1, 103b, wub parsed 1o lemedv the lailuie of 
the Art oi June 18, 1944 to extend the incoipoiation and ciechl 
piiv lieges of that act to the oigauizutions In Alaska and, what 
was equally impoitaul, to anthoiize a type of oiganiAition more 
suited to tho cxuBlmg native gioupuigs and nctivitles than the 
oigam/atious anthoiiMd toi ludians in tho States 
By an ovei sight, appaiently, of the congiebsional confeienee 
rominitfee considoiing the Act of June 18, 1034, section 17 of 
that act piovidlng foi uieoipoiallon of tnbee, was omitted horn 
the Dat of seeboDS made applicable to Alaska, and this resiilted 
m the luluig that the credit funds made available by sectmn 10 
lo ineoipoifited oigani/ationa could not be made aviuloblo in 
Alaska m the absence ol tlie piivilege of mcoipiuation " Tlie 

••.Aniuail Bepoit of Secretary of lulerior (1986) p 168 
■» Op qol 1 D , M 28978, Apiil 19. 1937 
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4LASiAN NATI\ES 


(nm''M()ii -w I'' I I'UK ill( (1 in tin' \< ( nl VI lli Iin tlu i \i)n '''• t 'vli iiMim 
(if '.idioii 17 to \li''li,i 01 1111/ limns nicl 1>\ tin iiioMsmii 111 il 
Mil' t,i(iiiiis 111 fiiili ms nillniii/iil to oiKiiii/i* in n hhim t li iiW is 
of ili(iii{ii>i Limn mil inilit tnliis in tiiniiliiiK \mI1i fin V< f 
of Tiiiii IS I'Ml " 

Tim IMH lit 111^,1111/ il mil inllmti/id In llii litli'i ml w is 
IJip ni t; nil/ limn 111 Iiiili m li mils m liiln'. m |lii> Iiiili iiis ii'snliiiK 
on 1 iisiii limn IIiiwlmi, smii' mosi of tin' nillMs in A1 i-ka 
clii nol liM on ii'siii.iliiiiis and iii iinl moniKd is li inds oi 
Inins is 111 till M ills '■* iiid sinii nmsi of lln nitni's lin in 
Miliip \illii;i'i fii (mniiiiinilii s iiid jiiiin t,ioiij»s of iiiMif'S 
Mink III ]iiil 111 iiliii kinds 111 0(1 11)1 1 1 ions oi liiii otlioi Ims ill it 
tiiiiil Ihiii iiiti'iL'sIs loMllni i1 n IS iiiinidifl in swimn i ot 
tin All of Jl.n 1, Vidli, flint 

Kioniis 111 Indi ms in VI isk i iiof iu ii'tiifiiii iioou'i/id ns 

II Hills oi tiihis lull liii’iini' i iiiniiiiou tuind ol ixiiiliilmn, 

III issoii itinii 111 I csidi 11(0 within i will dofi nod iieiuhliiii 
hood (iiiniiiiinil \ m ini ildistiul ni ii oil, iiii/i to idniil 
I (nisiliiilmiis .iiid In I ins md In if( i IM ill iili'is of iinoi 
1101 ilniii iiid Indi i.d lo iiN iindoi si'iiuiiis 1(i 17 mil 10 
ol llK' Vfl ol Tniii IS. lOU {4S atnt ')S4) 

Tin iiitoiion of oifcini/itmii n is idoiilod fintii sixUon 0 of 
the 'Fcdoicil I iidit TTinoii Vd,"" iiid tlu> niliipul ituni of this 
lanifinf,c In Iho inihoiilus idiimnslt'iiiift lint id is loiikid 
to foi MidliniP ill dp|('i inunii^ tho di)jihilil\ of nitiiP gimips 

S(?<‘kinR' lO Dig 111171 

TTndpr llii intiiiiucliilion iiid iiiiilnnlum ol tlu Vet of Miv 1 
VWh, thP Intdioi 1)111,11 line lit has hi Id as i nullii of 1 iw and 
liolKV that, lik( n hand m Inho, i ifioiiii whnh iim mgiin/e 
nndPi the ii 1 must hi' i in <» loiisli I'MstiiiR gi imji, hiinnd hv 
pomuion uitPK'sts Ol ecoiiomlr tips and not i imwlv lot mid 
gnmi) esl ililisliod ■sololv loi the* imiiiosi ol leiiniiii, limiflts 
nnrtoi Hu* Tiiflinn Remsam/ ition Ad TIip Tnlouoi Dipiit 
nunt Ills Jlso hold tbit as in the oiKam/atioii of i b.iiid oi 
tiihp till gimiii oikinuiiiK acts ,is a unit and ini hides -il the 
outspl all those iinlnos who bclonc to the Rionp, nlthongli in 
divirtinls Jill) wltluli.m latei tioin the oii> ini7,ition 

The lustindioiis on om inj/ahoii in Vliska aiipiinid In Ihe 
fleiietaiv of tin* Inti'iini on T\spnil«*i 2i l‘H7 set foith Ihe 
kinds of oiKUiu/a1 ion itossilile midei the icf 

(11 A Kionii loiisisting ol ill tho inlise losidents ot i Ini it 
itv iniv oifinni/e to I'liiv on niniii(i|iil and imlilh uliMtiis as 
well as eeononm eiitei puses This Uiie ot oigaiii/ation would 
he snitable fm evlusiielv iiitne tillages Aiillioiitt foi mil 
nitipal ichtilios is based on the piovisioii oi si><tion 16 ol the 

P'Frnni the ilanclpoint of the Alaglum esonomt tbiii means thal unlit 
funds mar be losnid to finance sniii enterpiises as fisblno, tiadhig uiii 
nut operations and lemdeer deTelopmcnt Bopoii ol Goreinoi of Vlsska 
for 1038, p ID 

” Annual Kepoit ot thi. OomniiBsioiiei of Itidlaii Afflalrs (1937), 

pp 200-201 

The 11 itite tiHues t irv "tiom 80 ui 10 to 700 oi 400 peisiins I,\u jrt 


Vd 1(1 Iiiiu* hS V)i4 pioMdiiig that llie i oiistilntmiis uu\ urn 
tun ill iiowiis ot III Indini Kioiip iiiogni/eil nndei existuig 
liw till lust (\ iiiipli ol fills It lie of 111 „ain/ Il ion IS the dig in 
i/aliiiii ol llii Pskiiiio nil ij,( s™ 

121 Giiiii|is I oiiiiii isiiig ill Ihe ii.iliM iisideiits of a lotalift 
nut oil mi/i siiielt lot liiisnii ss pm posis without i onttmpUiLing 
iiiiiiiii i|iil iitniiiis Tins dpi ol in g im/alnm is speclallt smi 
ihh 111 llii'i is( ot Indi 111 ginniis lesidim, in white loimminitK s, 
wliKh loiniiiniiiliis alu'iih pioiidi' <oi iiiiiiinipal actiiities 
Etiiiiplis ol siuii an oigam/almii lu* Ihi oigain/ itioiis ,il 
( I iig " I lid Rilka ‘ 

111 V giniip not Loinpiising ill Hu* losidints of i luiaht) bill 
umiiiiisiiig inisdiis luting 1 (unimoii bond ot ouupation oi 
issuc'i itiiiii iiuiv (iig.iiii/e to Liiiv on CLOiioniic acUtities Iu 
till lasi ol siuli oigiiii/almiis, looiiii line <iiid dcmociitic fc<i 
(iiKs III Hu nil (hod «( oig iiii/aliou ue lutoiiiaKed iiid as w'lde 
i lust iniong the nitnes is sought is is jiossible in tlie ciicmn 
si lilies ot (he case An tsaiuple ot such in oigim/ation is the 
ntdibnig Ooopti line Assoi latioii, lomposed ot iisident Natlte 
bsluuueii oi Htdilniig who line a “toinnion bond of oiLuinhoii 
111 Hif Ash iiidiistiv, iiuliuliiig the tatthing, iiioccssiug and spiting 
ol Ash nid flu liiiildiiiK oi Ashing bolts ind eqmpmiut 

Vs of Pehimit I, VM1, 38 iintite giouiis h id oigiiiiiaed iiid ii 
( lived tb.uteis uiidei Uio A1 iskn .vet*" 

Vltbomdi Ihe Alaskin Nitite BiotliLilmod, is utltlui .i tube 
noi i gioiip oigini7Pd nudii the Act ot Mav I, 1986, it mn^t bo 
uinsideied in nnv snitev ot nalite oigaiii/atimis OTie Biothei 
hood w is oigaui/eil in Ihe fall ot 1913 with the anuouiiicd oh 
ledite ot pioiMiing the n.itives of Alaska lo exuiise tho lights 
and duties of eili/eiiship TTio Biotbeihood is goteiued by an 
animal romoiition toiiipospd of delegntes timn its ‘‘looal c.imps ” 

“ See for exainplt Constitution of the Native Village of Shishm iref 
latifled Viigiifct 2, lOtO anil dinitei letlfled on the eimi date 

Constitution of tlii Ciuig Oomiminitj AsaoLittiou istifled October 
9 IDSS, and cliartei i ititn d on tin & line date This avodiitioo, eom 
posed of about 200 nieniln is of the n ild i and Tltnglt tribes rcRldlng In 
tho neishborbood ot Cram gianted loans to many membeiB with which 
they bought nen boils niidi lepilis ind lenotated then old boats Bee 
Alisknn Flaheiies Tluiioigs II Res 162, 7bth Cong, lal sen pt n 

llfltnl p 628 

1* Canctltuhou of tbc Sitka i onimunitT Vseodition latiflid Oelohet it, 
Vlis and ibnitci latiflid on the sduu date 

Oinstltutlon ot the Htilibing Coopeiatite AsRoilation latlfled April 
li 1088 and ibiitei i itiflid on the same date Also nei Annual Report 
Qoveinoi otAIaski (lOJOi pp 10-01 

Vit ot May 1, 1086 soi 1, 40 Htat 1270 48 U S 0 862 
Tlvdsboig CoopoiatiiP Association of Alaska constitution and charter 
latlfled Apill li, 1088, Klswoek Cooperative Aesoeiatlon of Alaska 
Oclubu 4, 1088 CiniR Communllt Association of Cmig Alaska 
Octnhei 8, 1988 Silka Commutiltv VsBOidatlon of Vlnaka Octobei 11 
1018, Oiganlzed linage of Easain Octobei 10 1088, King Island 
Nittve Conimunlt}, Tinniiy 81 lOdO Native Village of Atka, May 28 
1089 Native Villagt of Nikol-dd Tune 12 1689, Native Villaga of Wales, 
Jnlv 20, 1030, Nitive Vlllafee of Bhlshniaicf August 2 1039, Native 
Villagi of Kailuk August 28 1080 , Hoonali Indian Association, October 


little or no lamnuinicatloii with each othci The tillage and not the 
ethnological trllie is the unit" Lettoi bj R I, Wilbm. m IIe,iiings 
betore the Benite Committee on IndlBn Vffaiis on irarib 24 1983, on 
b 3 100 72nd Cong , 1st sesB , p 16 

* * It wis eatihllbhed that the villagis in ,UaBki weio 
the natuial foim of Indian oigamvation and that nn tribal organ 
taatlone existed ns thev nie known In the Tlniteil States It was 
found flint the word ‘‘tube" wis used in Alaska to denote ethnic 
Ol langaage gioupa and did not blgnitv "doniiattc dcpiudiiit 
nations" ns the tribes were lecowl/ed to he In the Bnitid States 
(Memo Sol I D , May 25, 1040) 

• * • Whllo the native oiganAatinns and associations in 

Alaska do not have the chaiactei oi Btatus of tiibw, Ihci mij 
equallv be consuierefl instiumentalitipB of the tJnited States where 

are opciatlng undei a loan agieement from the United 
Etales 01 aie organued and chartmed as Fedeial corporabons 
nndei the Indian SeoigHUiaatlou Act (Memo Sol I I) , Tune 
10, 1940) 

*» Act of June 30, 1884*, c 760, 48 Stftt, 1216, 1219, 12 U S C 1769 


Hakliuo Conuuunitv, Novenihei 28 1039 , Native Village of Klim, Novem 
hei 24, lI)o9 Notivc Village of Whito Mountain Novembei 36, 1089 , 
Nttbvc VHtage of Tyonek, Novomber 27 1989 SlelibluB Community Asao 
ciabon, December 6, 1989 , Nabvc Village of Noatak, Dccembei 28, 1980 
Native Village of tTnalaUeot, December 80 1989, Nabve Village of 
Misto, Decemboi lO, 1989 Nabve ViUago of Stevens, Decembei 80, 1986 , 
Native Village of Qauihell, Dccembei 81, 1989 , Native Village of Fort 
Tllkon, Tanuaiy 2, lOiO, Nabve Village of Niiuapltcbnk, Tannaiy 2 
10 iO , Native Village of Kwethlufc, Tanuaiy 11 1940 , Native Village of 
Vcnetle, Januaiy 26, 1940, Ketchikan Indian Coiporabon, Januaiy 27 
1040 , Native Village of ShaktooUk Tanuaiy 37, 1040 , Native Village 
ol Diomede, Tanuaiy 81, 1840, Native Village of Cbanega, BV.bmnry 8 
1940 , Native Village of Bhvabna, Veliiuaiy 7, 1040 , Nabve Village of 
Point nope, Febinarv 29, 1940, Native VUlnge of SeUwlk, March IB 
1040, Native VUlnge of Baiiow Much 21, 1040, Nabve Village of 
Tetlin, March 26, 1040 , Native VRlage of Mekoryuk, August 24, 1940 , 
Native Village of Saxman, January 14, 1941 
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B\e<iitn(* ofbicis, iiKliidiiii; tlu Gi iiid Smi'l ii\ who is llii 
idmiiiistiatne hi id, ii p (1« ti d <imiu ill\ * 

The Oitiiid I’lesideiit Immoiius i inemhi i of i iiiiiit 

“Hwnti-M' (liminiittei " n huh (>\ei( ises the iioweis of Hu mnn n 
tioii hi feet'll sessions 

This soiieti f ilvis 111 ,i<(iM iitfiiesf m 1< kI'UIioii .iikI ofim 
111 I Hi Is nhiih itfeif fheiiitiMs 

TTiiUfiii ,11110111,' II line < oiiiniiinitii s is fh it of tin Mitlikihtli 
Iiidi ills Miiiouiiwd 111 tedei.il ofliiMts ihont StM) of- Hu si 
Iiidi,uis iiiiLii lied 111 1SS7 In Ihf \iiiutlo Isl uids iii soiitlu ist 
Ahisk.i tioiii Hun lioinis iii Metlikihlli Ihitish ('oUiiiiln.i ' 
A inliiig ol the Attoiiiii Qeiui.il '' held Ihit the Piisidiiit 
of Hio Uiiiltd vSt.ilis In kid .uithoiuv to est iblish .i iiscii.i 
Hon foi those Iiidi.iiis on the imlilie doTnaiii wilhont loiiftiessioii.il 
« nil lion, lien use I hei line ilieiis, tioni outside ot Ihi hound iiiis 
ot the Uniled St,it(>s ijiojiei I.i Ihe Ait ot Uiiih -i, ISO! ' 
Coiigitss 1 11 all d ,1 11 Sill ilioii foi Ihe nst of Ihese iiiiiiiigi nils 
and snt)i uthei A1 isk.m iiatiies .is iuii,hl loin them to ht 
u&od in coiiinioii iiiidii lulos ,iud leRnl.ifioiis iiiesciihcd In Hu 
Sei.iotiiii of the rnliiioi " Dv tin Ail of M.uch 4, 1*1117, ' 
•'•Foi a hmf aiscussiiin ol this nigaui/ilion sii tpstiiiiimy h\ Tmlfii 
Wtckeisliaiii h fort tin ‘icniifi C'flliiinitKi <m liiiliiiii Affiilis on Miiieli 
J, 19’.' 1)11 S Jl<l(, TJiKl runs Isl siss PH 10-11 

-'•The sisnlflcinu iil Hii niolUi ihixxl us thi upiosintnliM s of oi 
luiixirtiint portiiiii ot Hu nitiies is shown bj Uit trnt Hut Hu IKIituli 
tiom \laski diclhucl In sponsoi leRlslutlnii ixtiuilmi, the Mliislei 
UoMaid 4ct to \.l 16k 1 mitilleainnig Its views Slt'onf, Ket pi 0, p ISO 
119381 

At the outset a uuiiihei of "loinl comps and nianv oflitiia hud \li,oi 
ouslT opposid the piouslons of the 771101101 Ttou aid kil iifinm,, to 
Indian lew. 1 v itione ' Iciauso thej Hiought th it these pioilslmia would 
deprive them of some ol then iifihts of cUlrenship Wlien it was demon 
itiiited that this tcai n is uiouudlisa, tht kaiiuthe Coimntltic appioMd 
the ininsute Ibid 180 

' I'oi i hnef anount ot Ihe dnilopmenl of Ibis lolom spe Diiiirt 
mint ol till luteiloi, The I’lOhlem ot the At iskun Divelopment (April 
1940), pp 44-4T Hue ilso tn \ wpiit 
"18 Op A f) 'll- tlSTT) 

'"J6 Slst 1099 111)1 

•"Seiiftail of tUi Intnlin lAiie issiud siith iides and iiKiililions 
oil iHiiniu _>S 1911 Jll' F R 11-1 (ifi 
'C 2tH0 14 Mat 14H 


Coiigiiss iiiiiiiillid Ihisi hidi.iiis 1(1 hi liioiistd .is iii.isleis, 
liilols mil tiviiiLiis oi sU.iiiihi) ils <iiid .is oiicl.itois of uiotoi 
hulls IS H ini/eiis ot tlu IJiiiHd ht.itfs Coiigiiss (fiinleij 
loIlitliM II Hill 1I1/.1I1011 In Ihi ill III M.iv 7 , 10 J 4 , ~ to the 
JVIetl ik ihlt.ins iiid Ihe Iiidi.iiis nliii nillRl.lted tiolu Hlilisli 
< iiliiiiilii.i mil I itei th.iii 1.111111111 1 I'llH) mil iisidid mill ill 
iioiisli III Vimilli Isl nut 

Tlu 1 iiiiniiiiiiiti h.is lloiitislied , i 1 onus ,1 s iliuoii i.iiiiieii 
nhiih IS oiHUitiil iiiidei .1 Ii.isi tioui I In Ut p.ii luieiit of Ihe 
liitiMoi Oiil III Hull iiieiiits Hii‘1 hill limit it|i .1 huge 
tiiisl iiiiid-’* 111 the Til isinv ol I hi Uiiitid St ites, hi 11 mg 
4 lieu eiit iiiteii st 

The comuiiiiiili income Is iisi'd hi the diiei lois of Uii town 
toiuKiI foi mu 111111101 omeiits, i.iic ot dciu ndciits, etc Bioin 
the iiiohls, Ihi muiiuiimti li is limit iiid eiimiiiied ,1 hidiii 
ileitiic pi ml which tuinishes eiih lumsi willi elecliiiili tice 
ol i lunge 

Till inivHegc 111 joiinug Ihi Uitl.ik.ihtl m couiimimlv aiiH 
oituimiig 1111 iwit ot till Isl mil IS sub let I to 10I0 ot the 
Uetl ikahtl.m lomicit 'lo oht.iiii ineiuliei ship, ovfcpt In bath, 
iiiliiius flu ippioi il lit flnii-touiths of tin iiiimhiis oi tho 
fiiiiii lomiiil Thi 1 md <ilid iisomits id Hie lesi 11 itioii lie 
Ik Id 111 loitiinoii, iiidniiluiK oiiii])v 1 md hi peuiiits lioui Hu 
loniiiil I III il sill 1(01 ei mill III is iemi(i)i/ed 111 niles nid legii 
111 I ions ot Hu Seiiel 111 ot Ihe Tiiteiioi ■ 


C 241 4S Slut POT Till IliHki ligisliliiii had iiibid tuugiiss 
lo plant citi..i iislitp to llesi Indians II loinL Mimoiial, No 10 
Laws ol kliski (1949) pp 441-142 Foi n piivate lut iiiituiall/lnK 
I small Uellikahlllu si< AH ul April Hi 1048 B3 Stat 1409 

'Sic Siiiiiv of Conditions iit the Indians ot the United Stitcs, 
pt 41 (MillikitiHi Inillaiis Alaska) T4th Cong 4d Bess, Iliailuse, 
S Subiomm on InU Aft Tin sniusa ol this loininuniti Is discuawd 
III IIittiiiiLs on Alaskan h'lsluiles hi Id pinsnanl In H Kik 102 Tilth 
long isl sess (1949) pp IIS 199 b4S (.94 «99 719-729, 99B-0*)0 
•Alt ol Angllsl 4S 11)47 90 Slit S71 
a 21 (’ If H pt I (Rules and Kmiilitioin foi liniillt tslanda 
llisiiii AlisKa 1 1919)) 
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Theio die ninie liirli.iiis in tlio Sl.ite ol New loik Uuii tliiu 
<iie III WMiimiis Cdloi Kill, ,nid DtdU comliiiKHl* Bw inse ot tUe 
peisistence ol tiiidiUon.il foiins ot liibal oigdiu/ition, and 
becaiibc ot tioiitj ■tiidiigeiueiit'a witli New Toilv whicU iiitciiUd 
the Fisleial Cimslitution and '•jK'tiil (h dlitig'' with the sidle 
sm<i tliiit time, the \ uious New Toik tubes luue a petuli.ii 
st.itns which kis been the snhlecl ot ii sciies ot t ises fedeial ‘ 


1 Ah cit THUUnii t 1018 till liuhan potiuluilon «f Ouso '.tati' » *s 
accoKTin? to On Indlim OHili ^ew \»ik (iblO, Itymmiig 2, US 
Color iflo 836 Utah 2,184 

- S« Vmdican of Indiin Vtfiiis, lot Sews Tctlii BniiiiUmnil 

Maj in, IIW 

'tellona i Blae] smith ID now 16b <l8Cb) tdimins tight of 
assjgntf ol nltim iti fie to beni< i liiida to dispoviesa lodiana) . ^e^o 
loihexiil Otttui 1 Ilibilf J1 How Ibb (1838) (A stitnte of the bl lit. 
or New loik luaSiut, 11 imliwlal toi an} ntlui than Indians to scllle 
upon tribal lands in Ntw loik la not (.nutiaij to the ( unstltntian in a 
u’.iiip'itiou of tedei,!] pown It k ivitlsi ot stnti pown to niaka 
policH iigulitious} Sem lorl Iiidiani 1 Hall 7b1 (Ibbb) (denying 
powei at New Yoik to tat liud ot New link Indiiins) Bmiea Valloii v 
Chiiatj/ IbJ U b 283 (1800) (Seneii Indians Iiaiitd by sialnli »t 
limitition 111 the suit nndei Ntw loik atitiites to Imilidate coiniy 
iintch ol land to piinte iiidwidaals) , New loiV Indiana v United 
Statia, no V 8 1 (1808) (Unilw Tioatj ol nnlfilo Click Jautmij T), 
18s8 7 Stnl ISO tlio New York Induinn wnii liild entitled to value of 
celt nil lands In KanhaR ut apuit foi llicbo Indians end Htor sold by 
the TTuitcd States, as well as foi iinoiinia of money agieed to be paid 


and state,' anil it least twii ettellHiit legal studies' Whilu the 
coinploMli ot the subject and lumtations ol sikico and time pio- 
clude 111 cxhaiislnt anah sis ot the st.itus of the New loik tubes 
In this wuik, two iispttts ot the subject uitiy be hiiefly lieated 
Hie hisloiy ol ledci il and stall lehitions imi the piescnt 
status 1)1 those tubes with lespott to local goveimnont 

upon theh icmot all 0«i ida Indiuiia o/ Conudu i c mted Siati s, 10 C tls 
11b (140s) (Oneida Indlius ot C'iniidi claim to sbui in fund undet 
decision ol Supieme louit m 170 C b 1) Niw loil Indiana \ Vniterl 
statis 40 C CIS 148 (1905) uUms aiisiiig out of a1]i4,ed uuevecuted 
stipulitluns of the 'lieatv ut luittalo Cieek ot Tnnuuv 10 1838, 7 Stnl 
050) , *iw Toil Indmiii, V Unitiil Statis 11 t’ fN 102 (1906) (clilms 
ol New Yolk Indian tsclnilid tinm the nicnihcishlp lollB to bhaie In 
ludcuiciit ivndeied in anil ii poi led ui 40 C Cle t4S) , B.rnneiti/ s BtcKt i, 
211 I) b UUS (101b) (Imutins nod h'diiug lights of Scuica ludiuns on 
ceded limdb) , United Blahs lu lel Keniiedu s Tiilei, 269 U S H 
(1923) (Male couit Jni Isdlction osci In nils iiid niiiuheia of the Senica 
3Ylbi ) Speaia V I iiitii States bl C CIs bS| |1'I28) (Uiim of Niw 
Yoil Indiana not cousidciid in the absence of jui isdiclloual act) Bee 
ilho, on powci of state and fedei il aiweiument ovci Now York Indians 
noti,Ann Cas 1914B 002, bll-bSl, note, Ann Cas 1916U, J71, 173 

‘See PattPiaon v Uoiuitil of Seneca Nation, 240 N Y 4Jd, 137 N H 
7o4 <1U27) and Cisco rated 

‘aicc. The Poalllon of the Amoiicnn Indian lu Iho Law of the United 
States (1014), 16 J Comp laig 78, Found, Nationals without a Nation 
tl»22), 22 Colum L Kev 07 


SECTION 1 HISTORICAL BACKGROUND “ 

The IroQuoia Indlna Coufedei acy, sometunes called the Five lattei pciiod ot its existence, the Tuscai oia tube They occupied 
Ndtionb 01 the Six Natious, coubisted of the Seuecn, Cayugi, nil of whnt Is uow iioitliein and wesleiu Now Yoik, and theu 
Onondaga, Oneida and Mohawk tubes of Iiiduus and, dnrlng the league is acknowledged bj hibloimus as being the tuumph of 

'Material on the hiatoilcol haekgronnd ot the New Yoih Indiana and la taken almost in its entUety, fiom the hiiif in the case of United 
then relations with vniious colonial govciiuneute and the United States Stales v OJwiUe, 28 F Bupp 846 (D c' W D N Y 1838), hied by the 
416 
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Iiuuuois and .n t<iirtingl-\ aHmclwl them the status of indoiwndeul 
nitiuus whuli Ihov denianded 

When the English took ovei thf Dntrh colony in they 

■neiL c.iieliil to continue' a ti ido ybiih yas fti iimke Albany 
llie fin caintal ot Ninth AiiioiKa dniiiig the 1 ittei i).iit of tho 
si'i ciiteentli ind the c'aih iiait of the eighteenth ceiitniies 

A RESISTANCE BY IROQUOIS TO FRENCH 

The fficnch fully aiiiiieciatiid the inipoitaiieo ot the Iioeiieens 
The Iioqiiois lud Butch (latci the English) iiossessioii of New 
Yoik made nece<iiiniy toi tlie Fieuch a chain ol foits some 
2,000 niiloe in length, ind it was eioi tho iiiiipose of the Fiench 
to lednce the length ot toils to about 1(H) miles by t ikuig 
possession of New Yoik 

Dheision ot lui tiade to the Enghsli was ettectcQ bj the 
Xioejuois lioin as Ini as wii it is now Ilhuois and Wiscoiisiu, and 
thih along with the Iioqnms occiipilion ot nenthein and wistein 
New Yoik was an obstacle to the tiaflc and teiiitoiial Inteicsts 
uid ambitious of Fiance 

The uffirinl Fieiich attiliiele towaiil tliesc ludiius might well 
be couHideied as suinined up iii a letlei wiilten bi Dn Ohebinau 
m 1881 ’ 

Theie l9 no doubt, and it is the univeibal opinion, that 
If the Iioquois aie allowed to pioceed they will subdue 
the lUlnois, and in a shoit time lendei thomselveib inasteis 
of all the Out aw a tubes, lud diveit the tiade to the Eng 
Iish, so that it lb absolutelj iiccessaiy to luake them oui 
fiiends 01 to deslioy tliciii 

Failing to cnlluato a fiiciiilsliip which was detiinieiildl to 
the Iioeiiiois’ indeixiidenee and ti lUing intc'icsts, the Fioncli 
siieiit aliont a hundicd ^oais in living to deslioj the Iioquois 
In this they failed 

Tho Iioquois losistod eveiv .ittempL upon tJieii teiiitoiies and 
mdepeuelence with impaialleled foiocitj' and with leij little oi 
no aid fiom then allies, the English, until quito late in the 
sliuggle, when the Bnglibh, at the loquest of tho Iioquois, estab 
hshed one oi two undei manned loits In tlieii leiiltoiy 

New York was fogni/int of tlie unpoitnnco oi the Iioquois, 
both from the stauelpoiiit ot tiade and eeilomal defense * 

The fileudbhip of these Indwns was a highly Impoitaiit, If 
not a dtciblve, faiitoi in the stiuggle of Fiance and England toi 
this Oontment Tlie histoiv of this stiuggle, as euneted lU 
Ameilca, is laigely the histoiy ot thebe Indiana, who in defend 
mg Uieu own lands, played an mteiuatioml lole whieli biought 
them lecogmtion in treaties between Fiance md Bngl.ind It 
is no wondei that the Iioquolt weie “com ted and e one illiateel” 
by England and that then national chniactei waa sciupnlonsly 
obseiyed and lecogniaed* 


'Biodbpad, l)ocumc.iitB Botitive to the Colonial llibtoiy of thr btate. 
Hi Now Yoik (ISW) (Bdlted by E B O’CallagbaiO . vol 0 p lOT 
'Ueutenant Govemoi CUuk, la an aMma to the Aanembl} on April 
18, 1741, aalfl 

rhi house at Obwego hi mg of liiglieBt Impoitaiite to thi full 
bade, ought by all mew to be picseivtd trora tailing into tha 
hanela of The bench * ‘ * If you snlToi Oiweco to fill mto tla 

hands ot the Ii ench 1 much tear yon will loose the Sit Nations 
an ewent which will eTpoae the wholes country to the meicUesa 
spoil and barbaiouB enuelty of a sayaie enemy, * * *, where 

fore It any espen'se Oswego ought to be mnlntamd that the 
MeUty of the> Six Nabons may be mesoryed * • * (New Yoric 
Asiombly Toninal 1691-1748 (1801 ed), 22d Assembly, 6th 
BoBslon, p 709) 

■hla la illuatcated by tho following eTcerpl fiom a memoiondnm 
ot the Lands DlylBion of the Depaitment ol Justice 

In 1788 acting under a Commlsaion of tha Biitlah Ctown, 
Biz WOham lohnaon entered Into a tieaty with the Six Nabona 
by the term* of which the boundaiies of Iio(|tiols Contederaa 
were defined and located, and the teiUtory of these Nntlona d^ 
niteiT Bet apait fiom the lands of the Colony of New York By 
this beaty the Indians sold and panted to the fflug “ill that 
.. the Back of the 


Traol of Land situate In North America a 
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NEW \OKK INDTANb 


B AFFAIRS OF IROQUOIS Ah AFFECTING ALL 
COLONIES 

Willi (Ill'll (uiiitiiiN (liiiiiiiiiiiii ( iikI iiidiHiiK ('\Ii iiiliiifj mill 
niiinv of llii' iiiloiiii"-, iiitiiioiiw iiilli Hum' rii(li<iii'< nmniihU 
ifloili'il llii' lull II o( (111 iiilouii'^ .1-. wi'II as till Cionii 
Till mil 11 iiliiniiil is|iii| 1)1 Mil' liiii|iiois ifsiiltin^ liimi tliu 
ixtiiil III Itiiii li'iiiloii mil mlliiitiii mull ulitiiiii'i Miili 
tlimi of si'i ions lonii'in (o ill ot Ilii' nuilhiiii mil ifiitiil 
iiilomi's 111(1 moil' Itiiii OKI' tii'iti wHli Hrsi Iiiili his a\ is 

iiifrohnliil li\ ‘Rioi il 111 Ilii loloiiii's iittiu Hnili was 

till' Tit it\ ol 17-l"i Iii'hMi'ii Hip Timiiiois mil Nivi Ytnk, Massa 
iliiiseHs ('oimt'clitiil mil Ppiiiis\Ii mi.i FniiKliii’s fainous 
1‘l.in of Thilrm ot tlio lolunips m is proinisi'ii it ono ol tlm loiiit 
piinioi'ssi s iH'lii 111 Tniip ITT-l it lllifttii lu Hio stili's ot Now 
Yuik, JI issfuliiist'Hs roniiei Hail l*i niisxlMiii i New llatiii) 
slim Rlioile Isliiiil mil Mini 111(1 tin tlie piiiposp of litaliiiB 
with Hip Siic Nations ititl cnnieitiiig i srlitme of geneinl union 
(It the Biitisii Aniciicm Oolonips"” 1 

Aiiotliii t iitoi fiuoiiiiR contml b\ the cenital nnthoiitv of 
the CioMU wis Ihi ronllu 1 ot 1 intl settlennnts mil ti iclo Mmc 
than one ‘a»]f sppking polony noiild net in such <i mannoi (oi 
smitioii the itlions of its sottleis oi tiailois) is to eiiihioil 
till entile fiontiei in in liiilnii ii — thi piin«ie(nienfes of -Bhith 

iitti n Ii otiKl he home hi ill of tlio colonies 


C SHIFT OF CONTROL OF IROQUOIS AFFAIRS FROM 
ALBANY TO COLONY TO CROWN 

Relations \Mth tlio Iioijuois iieie in the beginnuiB foi the 
most pait <1 mnttci of (i ulc and niiminallv' comliictei] in the 
mime of the King of Engl ind In fact, the .utnal maimgeiupnt 
of affnis Midi the Iioiinms Miis niHi the iilv of Albmr The 
chaitoi ot this iily of IfiSfl gnve to Alb my the 

Soli* A imU Miinagiul of flip Tiade wiUi the Iiidiins as 
will Mithiii this whole County as without Hip sum to 
Hie Ensfmid Noithwanl mil WPbtivaia tluiecif so 
fan ns his Alaties Doinnnon IiPic does oi mat 
c\t( fid ' “ 

Tliimgh Albany t\ is Hie fin lapital ot Ninth Anienci dining 
tolonial (lavs the legnlition of tiffins with these Tiidiuis was 
not a lumiicipiil innttei tis is leidih sppn fiom the foiegomg, 
uul -iccoidingH the colini\ nssnined an ciPi mueising contiol 
until thi' ihnitei wiis flnallv leiohert But legolation of the 
lelatioiis with the Iioquois wns no mine a colonul luittei than 
It w.is 1 inumeipsl pioiwsitioii and theietoie the Ciown of 
England abnudoiicd its noimnal i ontiol in f lyoi of nn uctiie and 
iirtuiil supeivuion 


D NATIONAL AND INTERNATIONAL ASPECT OP IRO- 
QUOIS AS AFFECTING FEDERAL CONSTITUTION 

1 Itoquots m Roiolutionat y TVni — At tlie beguiumg at the 
Rei olutionaiy Wni the Oonfcdei aleil Goveimuent took imme- 
diate steps to seeme the neuti illty of Hie Iioquois, and though 
the League lemauied neutral, the seveiul tubes took stdes, some 
with the colonics, some with theu linditioiial ally, the Oiown, 


Biitish Seltloniiuts lioundpil bv a Imp which tvp ban now ngiipd 
upon anil do beiibi estabUsli as the I>onndaiy betwaan na and 
the British colomis m Ainprlis” This is followed by a dphcrip 
lion ot the tjoundmies with Its beglniitiig and enrhbg tNiw 
>()rk Colonial Doenmenta Tol 8, p ld6 Ethnology Bmeau R^oit 
rt J,1S<)7, p i84) (IL D Memo 78 (19^6) ) 

“Misssihuaetta ntstoilcH Sodeti CoUpotlons (1886), eerles III. 
vol 5 p 6 

“N 1 Colonial Lang, TOl l.pp 196, Sll 


iiid some fought on hiilh sides' The Snii'iis p,iificipalpd 
Hiiuiighoiit the wMi with Engl md 

Siilliian's i imiuign agnnsi the' hostile tubes of the Iioquois 
was line ol the in iloi iiiilitar) oiMiations of the Revolntioiiaiv 
W 11 igaiiist liuliaiis The loiiB ve us ot mu ss mt w iilaii with 
thi Fioiiih and HioIiimm wuuight In Snlln in’s expedition h id 
liiokiii flu powi'i ot Hu Iioquois, ,md Hut wiielifl hi Bnglaiiil 
it the end ot the wai to niiki Iheii sep.u iti ik ice with the 
newly i lealcd Union 

J ImpMtami lo iiinnii »[ imin hi tinluihon^ inlh /iiu/»ois — 
Tilt liealy ol luace beluwn Hie United Slates and the Iionnois 
was coiisideied of considoi able impoitunce lo the Ceiiti il (iiii 
ciiimeiit TYishington, in ITS-I, made a peisoual tup to thi 
1 mils of the Iioquois to 1 imili.ui/e hiuisilf with tiindiliiins 
The negotiifions of iienee m 1784 weie iloselv followed In 
WishmgtiHi m Yligims md Jillcison ni Pans, and siuh ju'i- 
sonilities IS Tames Msdison Times Mmiioe, Lifaiettc, and 
Qciuiil Butler were piesent is iiugotiitois oi obseneis 

The Iioqnois insisted on wting in tlidi collectixo capacity 
and, though they hud lieeii hamed by Snlhi lu’s expedition, any 
efloit to expel the hostile tiibis of thi Iioquois fiom then 
uicujit liiids Ol uiiy utteiiipl to hieak up Hie League into its 
seteiul tidies, would bait hem attended hv a piolongcd fiimtici 
wii winch the new Union was iio( piepaied to prosecute 

The contiolliiig piupose of the Ceutinl Goieimncnt wis to 
make pence with the Iioquois and ro din o a wedge lietweeii them 
and the westein tubes— to sepai.ite the Iioquois fiom the snli- 
jngnted western lilhes and to nndeimine the influence ot the 
League oyca them 

New Yoik on the otliei h md w is luoie than anxious to iid the 
state of the hostdc Seneins, Cnyngas Onondagus, and Mohawks 
and to inme the fuendlv Oneulas and Tuscaioias to a small 
pait of the lands of the Scneris in wpsteiii New Yoik She 
ronsideied hoiselt as supunie (uiidei the Aiticles of Con- 
fedeiation) in deiliiig with Hie New Yoik Iiidiaiis and intended 
to seimatc the (Iifliieiit tubes ot the Iioquois In hei futile 
attempt to euiu out these iraumscs she stopped at iioHuiig, 
eien iiiestiiig agents of the Contedeiuted Gom iiimeut who weic 
tniiig lo iiogoliate the ticaty of peace” 

Hid New Yoik’s attempts in obstuicliiig the petii e Ueitc pic 
sailed osei llieeffoits of the Cential Goseiununt lu this lespect. 
New Yoik would has e piobibls cousolidited the Iioquois instead 
of disidlng them, and this might woU have lesulted in a muted 
Leigne seivlng ns the speii head of u ciuel, luolouged, and costly 
Indian wai of nil of the wcstein Indians (moie than 85 tubes) 
imdei the influence and leafleiship of the Iioquois 

Though undei the Aiticles of Confedeiation theie was a 
question of whethei the Confedeiated Qoseimnent was inyadmg 
the lights of the State of New Yoik relntis e lo the Iioquois, the 
necessity of the times md the impoitnnce of these Indians in 
lelation to all of the stales made it muieralive that the Oential 
Government take defimte action 


“"When the Beiolntion cBme the Six Nations aa a whole deleimmed 
on neutiality bnt left the conatttnent tnbos to side srlth eithoi party, 
which the) did" iTcOandliasv Pm/cd fltotc*, 26 F 2d 71 72 (C C A 
8, 1928] 

“Biebaid Heniy Lee, latei Piosldint of the Continental Congreea, m 
wrlthiK to George Washington concerning the effoits of New Toik to 
ohshnet thi treaty, said 


I nndeistnnd, fiom j 

1 of the UmtPd States l„-„ uimtiuuei, uuvirn 

in their way by New York which they oyeicamt at list, by much 
ftrmneaa uod peiMvei inee It is nnfoi lunate when pmvute views 
obsUuct public meaHnies md moie especially when a state be 
comiB opposed to tbe States becanse It seems to confiim the 
predictions of tho<ie who wish us not well and who cherish hopes 
jrom a d^oid unsmg fiom different uteiests ” (Bah-igh, Junes 
CmtlB, The Letters cS Elchoid Heniy Lee (19J1), yoi ? p 298 ) 
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Tlio eusuiug Ik it] n I'' 111 eftwl fLn»e tuaties ” (a) A 
(itdts of iK'.no lucl gcui'i il dinncstv bolwpwi Uic TioyiKiis iiicl 
the UmtPfl States with iuommous Icii ijnsoneis of wai ami a 
K'tUKHUshiiu'iit ot (hcu (1 mu to urnghh ill lands ^^«>st and 
sontti of T\liat lb now New ^oik (ft) i tiea1> with IVnusihanli 
lelniqinslimg all lands m tlial slate, iiul (i) a lii>it> between 
Niw Toik uid tin (Ineul.is .iiid Tiist iioias lelnuinishini; leilaii) 
of tllPll 1 iiifls 

In the diitlins of the Fislei il CVinstttulioii, M idisou, who 
had itfcnded (he 'Pieiti of 17*^4 ,ind leiliaed the imiMilaiico 
of iituiiu the management ot ittaiis of the lioeinni Indians 
in the hands ol the inoiiose-d Thiited States Qo-eoinnient, inlio 
elneed a icseilnhon on Angnst 18, 1787, mtendmg to gne Congiess 
Ihc iiuwPi 

To legnliile. altnis with Ihi Inih ms is «i>li witluii 
IS wilhout the limits nt the United Stitos’ 

The pniiLinles of tint, lesolution aie euiliodiid in the Con 
stltiitioii of thu United States 

E EFFECT OF TREATIES OF 1789 AND 1794 

The United Stites euiened into the, tieitics of 178*)" and 
17‘)4' with the Iioiiueiis (Si\ Nations) Inelnus, iieoBiu/ing 
the Iiidnns as ehstiiicl iiid sepuate inihlitil toimmuulHs 
eaiiahle of managing then mlciual fifC^uib as they had alwayt 
done These tienties weio enteied Into Cot Iho pmxiose of 
meeting a seuous situation conti outing the Uuite'd States 
Gitat Biitam still lelainod possession of cenUm loits in New 
Toik aid the Noithwest Temton m iiolifion of the Ueaty 
eil peace, and was app<ueutly eiicom aging iiid provoking 
the wpslein Indi<ins and the Iiotiuois to hostilities against ihe 
United States — e\on pi ending them with aims with winch to 
lesisl enrioaciments upon then lands 

The settlemenl of the Noithwest Teiiitoiy biought the usual 
fiietion between the Indians and the* settleis which bioko out 
into fioutioi wais The Iioimois fell a lespoiisibility lowaid 
these western tubes since thei beheiod lhal pait of the difli 
mlties of these lubes which weie once deiiendcnt on the Ii<> 
((iiois w.is due to the bale by the Iiociuois ot ill of then westein 
lindb The luoblem coutionting the Fedei il Gos eminent w is 
to make iieace with the Iioquois, and paiticnlulv Iho Smccas, 
lietoie the almost inenlable slnfc began and thns iiieient the 
Iioqnoia fiom acting as a speni head ui n muted gtneinl 
otfenmve by the scoies of western Indian tubes (once subjects 
of the Iioqiiois) undei then lendeislup and dnectiug influence 
The Tieaty of 1789“ gianted to the Iioquois a substantial 
aumiilv <ind they in turn agieed to cc-ntinnc at peace Theie 
aftei ceitaiu of the influential Seueea chiefs weie induced to 
go to the West on behalf of the peace effoits of the United 
States These wtstem Intbau wais, noveitheless, cieated a 
decided luiiest, particnlnili among the Senecas, and the United 
Stales piudenlly enteiecl into a Omd Ueaty with the Iioquois 
(Siv: Naboua) m 1794,“ of nmtual pence, and lesloiuig certam 
of the Seneca’s lauds to them within the State of New Toik 
w est of a line diaw n dne soulli fi om Bnlhilo to the Pennsjdvania 
Ime 


“CPraaty OtOwbei 2S, 178J, with the Set hiationB, T StQt 10 
f Blbot, yonatban, The Debates in tbe Sevaral State CoDTeatloiui 
00 tbe Adoptum of the Federal Constitotion, rol B, (1087 ed ), p 439 
“Tieaty of Tanuary 9 1789, 7 Slat 88 
« Tieatr of Hovembet U, 1794, 7 btat 44 
“ Treaty of Juniiaiy 9, 1789, 7 Stat 88 

“Treaty of Noi ember 11 1794, 7 Slat 44, uiterpielcd In 1 Op 
A Q iei (1891) I 


Those bcicial tie.ilics * gruaianleed to the Iioquois (Six 
Nations) the light of o< cupaiicv of then well defliied fciiitoiies 
and had the ellect of placmg tlie tiibefa and then lesenatioiis 
btwoiid lilt opt laticm and effect of geneial stile laws 

F FEDEK VL MANAGEMENT OF NEW YORK INDIAN 
AFFAIRS 

1 Edmntum and neiUzitiion Sonic ot the fust itfoits 
ind exjiciimtuts ot the United States Uovemnienl in educating 
Indians w«ie with tbe New Yoik Indians ffoi a mimbei of 
jems Hit only effoit to educate these Indians was by the iid 
lendeied by the Fedei il Goieimnent and piivale philantUiopy 
By about 1800, llio state had btc u making slight eftoits to educate 
the Iiicllans ui the stite but such effoits weie aclniitlcd In the 
state to hai c done pi ob ihly ns much hai ni as good 

Aside tiom the spoiadic aid the stale gnee to the Indiana 
miinli 111 Ihe wax of iduc.itiou, tlie state left the Indians 
I lo niiiiage (lull own internal .iftans as they saw fit, as had 
been iinphtitU Bminntocrt bi fedei il ticaty Siuh aclnitios 
miiely (Oiifei i inniltgc on the Indians and me not an attempt 
loicgulitc tlKii inloiuil iftaiisoi tubil matteis 

J Ifcituflioiis OH iifienation of — Pnisnnnl to the 

specihc delegation ot uithoiuy b\ the ConstKntlou to regulate 
Indian coinraeico, Cougiess immeilinteh imposed lestiictions 
nixm the nliciulmn ot InCinii lands Wheie the states claimed 
the fee title subject to Iiuhaii occupo-uc-y as ol iimed bv Geoigu, 
01 (lie “pieemplion light" as claimed by New Yoik, all pnicliases 
weiopiolubitod excepl nt tieatios undci supenision of the United 
Stiles 

Many, hn( not ill, pui chases fiom tlie Seneca Nation of Indians 
(with the exceplioji of one leiy small tiact of a few acres), 
wliethei by the Shite of New Toik oi its grantee of the "pie 
emplioii iighi,” weie nmde bv lieities under tbe snpei vision 
of United Slates agents appointed foi tliat pnipose pmsiianl to 
the icsliiclii c act of C'ougiess Appioxunatelv fom niillion acies 


'»5V«itl(i6 ol Oitnbei SJ, 1784, Jonuan 0, 1789 and Noi ember 11, 
1704 tepKi 

"Foi a fiuthei fllstninon tee Cbaptei 12, sec 2 
HI* * » Fiom tune to tune New York has enacliid lundii Jaws 

pertaming to tbe ImUanB wrttbm hei boifleiB, bas piovided scboola tor 
tbelr lonth appointed attomeis to protect tbwr Inteicets and ha* 
dtlegatid wiiiediction la some instimces to hei com to to enteitaln then 
complaints” (H Doc No 1690, aid Coag, Sd bine, 1916, p 14) 

The State ot New loik ba* for 100 yeaia oi moie legislated foi and 
deill with the Indians withm it* boidei* The Bemed Statnlea of 
the State of New York of 1882, pp 972-886, show the extent and 
pniport of thia legislation Beginning with chapter 29 of the laws 
of 18H (N Y), piohiblttng the pnrehoee or ocenpanev of any Indian 
lands In New Yoik by ani peison without the consent of tbe legUIatun , 
these statute* contain piovtalons for the improyement of the reoaie 
tiona, to pieyent the destmehon of tamber on the aamc for the appoint 
tnent ot peacemakei* on certam reeeiyatione and giving them Jorlsdietlon 
of nchon* foi divoice, and to bcai achona to oeteimina title to leal 
estate between Indiana, to nuthorlse ceitam Indians to hold land in 
bcveialti and to sell and bny the same, prm isions for the appointment 
Of attorneys to lepiescntf the Indians, and tbi the snpiioit of achoole, 
mlmsters and chiirdien on the reservationa to aathoil*e the conatiuctlon 
of radnmds upon Indian lands, to pioblhlt the sale of Ijqnoi to the 
Indlnna to eotabllsh laws of docent among them, and to proyiae the 
manner ot conveying tbeU lands and leatiicting conveyance of the 
aame, police regnlatlona, and foi the purOhaae ot lands of Indians by 
tho state 1 L D Memo SB D J (1029) 

Bee also Vnitei StatPi as 7 el Kmaedn v (Tplet, 209 U B 18 (182B) , 
Dinted Btatei y Woldoio, 294 Fed 111 (D C W D, H Y, 1928), 
axsABetuony Darted Stofee, 44 Fed 178 (C C N D,N r,1890) 

>' See (jhapter IB, see 18, 
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VKW \(«HK INDIANS 


of IcUid hoai time J<> tmio weio Min'- Kii fin's'll fioDi llio Siwci 
InrtKins midpi Joflci il uitlninh ‘ 

T Ritnuiitl to the II n/— T/n/Zif s o/ /M,s (iiirf /S{» — In ISII, 
111(1 iiciliiiN boroio, 0(111 nioi Toiuiikui'' <>1 Nim "Voik ii is if,i 
t.itnig 1(11 till* loiinn.il (if 11i(' N(\\ Ydik Iiidiiiis li\ the* TTiiitcd 
HI it<s fo lh(* IVisl Till (jiKslidii nl mum il n.is (diiioiisb i 
lllIKlldll Mtlldl (Ollld 1K' (M'dlUfl oiih 1>\ 111! Fdltlll OoMIIl 
iiUMit IMutlid till' liidi Ills iM It 1(1 111 iimoMil il ill and il 

S(l WlK'lO 1(1 Ldllld dllh 111 dl iLIIlllllKl 111 Hll> Fld(*l ll OOMMII 

ini nt 

On FlIiiiiiUi U ISKi (lie Set lolan nl Wit, In .lulhmily of 
llu I’lisidnil, i,,iiP lilt ^o\l Yulk liuliiiis pti mission to lie 
i>(ilii1(' mill lli( m'stdii tiilM's, at llieii own expense, ioi llie 
piailiasi of lands In 18-0 md the Ooi t iiiiiient iidid 

some 10 Iiidi ills, leinestiilint, llUuii New Yoik Tniliaii tiibt's 
111 (Xiilouiit, Misidiisin willi i new oi stltHliiif? liiiils tnd imk 
iiifj an iii',( mtiils with the Tiidniis iisidinis llieir tin i poititm 
Ol tllOIl (dlllltll ‘ 

On AdKiisI 18 1S21, the 1I( luiiuoiiei Iiiiluiis ( t ded lo the StoLh 
biid^c, OiiiMd 1, Tiisi.iroi 1 St Hi'kis md Mniisee Nil ions lands 
in Wistoiisin toi i lOiisiiUidtuiii jkikI In these tiibis All Iml 
till* list iiinied of tliesi tubes wtit New Yoik Indians Tile 
soHUmeuI lit memlicis of tluse tubes on llie lands was one of 
the flist leiiiinnls in the Fwlei il Goi cniinenrs iiolui of icmoial 
ol Indian lubes to tlio West The nufeitaiii Uklit ol the New 
Yoilc Indians m these w ostein l.iiicls wis in tltsinite On Feb 
uiniv 8 ihJi the Tinited HI lUs to stltlo (.oiiHuUiig claims, 
ucsotuted a In, 111 with Ihe Meiioiiiciieis ’ md WiiiiiiliaRos foi 
the heiKiit of the New I oik Tiidiins The lands in wliwli llici 
weie pimonsli lutitled to shiie with the olhei tubes weie 
lodnrcd lo oxdiisiio posstssioii and Iwo panels, one of WOOOO 
lues and one ot ST 120 lucs, weie piufkasotl loi a coiisideia 
tioii ot kJO.UOO paid bi the United Stales, and set aside foi the 
New Ttiik Iiidnns 

These linds weie set apnit in Wistonsni foi the futnic home 
of the Ntw Yoik ludiine piouded thoi leinoicd theieto wltbiii 
8 jcais noweiei, most of the New Y’oik Iiidnuis caiing to 
mlRiate had nlieidv moved to the ‘West 

In the memtime, Wisconsin was buna setIUd h\ whites and 
this Indian leseue was needed foi expansion Atcindmelv, a 
tieati was negotiated with the New Toik Indians to e»hangc 
those lands in Wisconsin foi hinds in Kansas and hi tieati of 
Jannaii IT ISSfi,"* tins exch inge w is m.ide Those of the New 
Yoik Indi,ins who had ilieidy niigiated to Wisconsin weic 
bcciued in the possession of then lands The hist nllotment of 
linds 111 seieialty in ihe United States was to these Iiidiiins, 
an action whnh .inticipated bj .ilmost 40 jeais the geaeial 
iwllcj of the Fcdeial Qoieuimeut as embodied tu the geneial 
allotment act of 3887 * 

The tiealv negotiated by the Fidiial Qmoimneiit with the 
New Yoik Indians made an exchange of 3,524,000 aciea of land 
in fee simple In Koubas toi 435,000 aues nt Gieeu Bnv, WIscon 


^The State of New Yoik acqaiied fiom the Indians all the westem 
one half of that state by neuly 200 tieatieb not portlclpited m by the 
United States Goyeinment (See buof of Plaintiff in Bliioi In Boylan v 
Vmttd States, No 111, col 20, p 8 answeimg motloii to diuniss, Secoids 
and Biiefs m United States cases, Umted States Supieme Cowl) 
1 I, D Memo D jr 80 (1620) This mnnuiananin analyses many of 
the decisions of the New York courts concerning the New York Indians 
Indian Office tastier Book C, p 271 
•Now Yoik Indians v Vmtfi States, 30 C Cls 413, 414, 416 (1898) 
’7 Btat 142 

•7 Mtat BBO, lUteipiUed m Beta Yail Indians y Vnttad. States, 170 
U S 1 (1818) , United States V New Foil Jndioiis, 173 U S 464 (1800) , 
AYw loll fmfiOHS c The Umted States, 40 C CU 448 (1906), and 
3 Op A G 624 (1841) 

•Act of Pebmaiy 8, 1887, 24 BUt 388, 26 U S C 181, «t sen 


Mil 111 additnni, flingiis*. w is In aiipiopualc the sum of $400, 
DOl) tm the iiM ot tlio Iiidiiiiis in emlgi itiug fiiim New Toik lo 
Kiiisis md m (“-tiblishiiig tlieiiisches illei aiming ni Kansas 
All ot the New Yoik tiibis of Indians issentcd to this tiealv 
lIiiwucM tilt HI Bt'gis Indl ins with Ibui lesenation lung in 
iSiw link mid (* III Kill uituul inln a Mipplcnieiital iitide lo 
till elli'd that thei would iiol be (iimiullod to uuiine unless Ibiw 
chose III do so " No dlfhciillius weie i in oiiiileii d iii the iiego 
ll ilion Ilf the tie Its except wnlh the Senef.i Indians With these 
Inchons thue wiis also i dwd lo Ihc Ogden Liiicl Go , so ciUod 
(giaiitce ot New Yoik's imemptlnn ughl), of ill of the Senecas' 
liiids, consisting of the lalinble Biitlilo Cieek Resouition ot 
JO.'IJO <icies, some ot wliuh bind umipiisM the site ol the cilv 
ol Bull ilo, as well as the Ton iwaiula Reseualion of 12,800 is 
it existed at Hint lime, and Ibc ('attaiangus (21,080 acies) and 
Ulegaiii (S0,46<) .icies) is Ihei now exist 
This deed to the Ogden Lind Go , so called was deiioiuiced by 
the Inch Ills on tlie giouml th.it it had nol been signed by a 
inilouly (if the (hiefs ol Ihe iStiiein Naliim, and tliat biibes 
hciuoi, and tiaud had liien used iiul pi n ticed by llie Ogden 
Land Co in sccuung mini ol the signalnies ot the chiefs lo 
thf deed The tieiti was uevei llu less lecogni/id as binding by 
Ihe Fcdei it Qoi einmenl 

The Seneca Nation lefused tu moio to thi' West oi leave 
its leseivatious and the Fedenl Goveninient was not luclmed 
lo lepc ll In lespect to the New Yolk Indians any such fotced 
icmoMl ns wis cxin ucnced by Ihe sonthiui Indians a doiade 
befoio The Ogden Lmd Co uioidingh negotiated the eom 
piojiiiso Tiealy of Mai 20, 3842,” win lehi Ihe i ompany lelensi d 
to the Senceis the Alloganv ind Oattni aligns Ri'sciv ilious mil 
the iSiniecas leleasod flu Bulf ilo Giiek and Tonawnnd i Reseiia 
tioiis Tho oiigiiial (onsidoiilioii was pioiwitiouately i educed 
The value of tho impioiunuits of the indmdii il Indians was lo 
be dcleiimued by appiaiseis apiiolnted by the Scoietaiy of Wai 
and the Ogden Land Co 

The Senecas on the Buftalo Giei k Reseiintion giadually with- 
ihew to the Oathuangns nud Allegany Resell atione 
In 1816, the Umted States appointed n speual agent foi the 
lenioi ll of siieli of tho New Yoik Indians as desned to moie lo 
then western lauds He eiuolled 271 Indians of whom 78 did 
not loiye New Yoik with the puty He aimed in Kansas on 
Time 16, 1846, with 191 and 17 aiilved latei Of this numbei, 
17 letuincd to New Yoik Only 12 leceued patents oi ccitiflcates 
ot aUotmeut la accoidance with the teims of the tieaty, and ot 
those, none settled pcimaueuth m Kinaas* A coimcil was 
c,iUed by the Indian Commisbionei Tune 2, 1846, to deteiminc 
the final disposition of the Iiullaus on eimgi ntion Only 7 pei 
sons leqnested to be em oiled “ 

4 Stale eiictaachmCHt OH (tdctl lesenationt — The Legislatuie 
of the State of New Yoik, expecting the Indians to lemoye fiom 
the ceded reseivations, in 1840 and 1841, enacted laws foi the 
assessment and collection of taxes and foi the euiyeying of the 
lands, laying out loads and the coustiuction of budges on the 
ceded lesenations The Act of May 0, 1840, was decliied void 
by the state couits on tho theoiv that the state could not tax 
the lands of the Indians, and the Supieme Couit of the Umted 
Stales, m tPhe Ne%o Ttotl, Indiani,’^ in cousidoung the “saiing 
clause" of the Act of May 4, 1841, said 

* * * “But no sale for the pnipose of coUectmg said 
taxes, shall in any monaei affect the light of the Indiana to 
occupy said lands ’’ It is ti ue that this clause undeilakes 


•• Bnpiilem«>ntal irtlcles ot ffcbiuaij 18, 1888, 7 Slat 661 
“7 Btot Bie 

»- Son ittop No 010, 626 Cong , 1st seSB , pp 6-8 

•iNcio lot* Initana v United States, 80 C Cls 411, 427 (1896) 

•‘6 Wall 781 (1866) 
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(o (his nghl, which the <ic( ol 1640 diil nol , Iml llv 
iifthls ol the Indiins do not deiiend on tins oi iii\ nthei 
slatntes oJ Ihi StiU, hnl upon tieancs wliicli iii the 
supteme law ol llic laud, iL is lo these lioaties we iiiuM 
look to asceil im (he natme ot (htsi lights, and the i*\ttn( 
ot them f 1* 706 ) 

5 Fcdaal iccogintton of Srnua oonstitiition — In 1848 a ton 
tenlion of the Seneca Nation wafe called which piomnlgaled a 
complete e^onstltutiou, which piovitlcd foi the iholition of thi 
ohielb, the o<-tabhshnienl ot in eletliie eoiiucU anil coiiits, and 
in genei il alteied ind modified the eutiie tubal foim of 
goveinment, though not abolishing il 

Thoie was some aucstion ot whethei this constitution lepie 
stilted the ivishes of the raaioiiti ot the Indiins, inel Uie United 
States Inacstigatcd the mattei iiid decided, lo lecogniye the 
new foim of goaeiumeiit <is it might apply to the Indians on 
the Allegany and Oittaiangns Kcsciaatioiis 'Vtilliam Medill, 
Commissiouei ot Indian Allans, hy lettei ot BVbinaxy ,i, 1840, 
diiectod the TJmtod States Indian agent loi New Yoik as 
follows 

The new foim ot Goaeinmeut ol the Iiulniis on the 
Oattaitiiii/iu and Allei/nnu Beseiyation haiing been 
aelopteel In a mnjoiity, will be leeognizod ba the tlov 
einment, mil so fai as m la be necessan, the lelatioiis 
ot the (ioveiumenl with those Indians will be mule to 
confoim theielo 

0 Bepaiation ftoin Sentra Nation of Tonawanda tand — As 
to the Tonawanda Reseis ation, the compioraiie Tteilv ot 
184U^ did not assist the Ogden Laud Oo in gaming poseesiiiun 
The Indians on that lesciyatiou piotostcd that they had not 
been a paity to the ticaty of eithei 1838“ oi 1842 and lefiibed 
to moye In fact none of the chiefs of this baud of the Seneca 
Nation had signed eithei tieitv and the othei bands ot the 
Seneca Nation (Oattaiaugns, Alleganj, uiid Butialo Gtedt), 
hy “selling out" the Tonawanda Resell ation, had caused the 
lattei band to sidlt oil tiom the Seneca N itiou, an action whiCb 
was lecogniaid by the Fedeial Government when the Seneca 
Nation (Allegany and Oaitaiangus) adopted then constitution 

The appiaiscis appointed by the Goaeinmeut and the Ogden 
Land C3o had attempted to nppiaise tie lauds and impiove 
ments of the Tonawinda Eeseiyahon puisnaiil lo the tieaty 
stipulations 

< • ■* but had been piovontod liom so doing by the 

Indians in possession, and had been lemovcd and led 
oft tie laud, tie Indians not even delaying to piocnie 
legal piocess " 

Tie Ogdai Land Co, ioweyei, paid into tie United States 
Ti easuiy the whole amount awaided by the aibitiatois, and “by 
toice attempted to eject some of the Indians fiom posbcssion” 
The Indians brought tie mattei mto lie eouits bj the action of 
BtctcKmitlh v Fellows^ which i cached lie Umted States 
Snpieme Oonit in 18'50 as FeltowH v Blackwnth ■” The Supieme 


WT Stat BBO «tipia 

•T Btat BBO, 

’"NY State Asiembly, Doe St, vol 8 1889, p 80 

•• 7 N y 401 (1852) 

' »ie How 866 (1868) 

SECTION 2. THE PRESENT 3TA 

The Indian leseivations now occupied by the New Toik 
Indians aie the AUegnny, Oattaiaugns, Oil SjoiingB, Ooin- 
plantei," Tonawanda, St Regis, Tuscaioia, Onondaga,” Silnne- 

"Uateiial on tUa section is based, except wheie otherwiso noted, 
on a report of Paul Ghudon on Now Yoik Indians (Indian Office 
Fdes, 1986) 

“The Cornplanter Boseivntion is nctnally in FennsyiTonaa, but 
lesldeuts are recngnlred by Senecas of tbe APegany and Cattataugas 
Beseiyattons 


Ooiiit dfsidtd (hat eieii (hough (hi Iiidi.ins had sold then lands 
(lica weie lo he lousidend .is on (lie land uudei then oiiginal 
light ot iHisstssioii and intitled (o the piotiction of tieaties and 
lint Ihei lonJd ho iiiiioiid oi)l> ha (he Uinttd Stales Qoiein 
ment 

The fuiiiial locogiiitioii b\ (ho United States of tlio Tounwnnda 
lube o( Indians, In the Ticity of t8”7,“ as a scpainte anil 
dislinct tiihi (if Iiidi Ills and inuepeiideut oi the Seneca Nation 
on (he Allcgiuv ind Caltaiaugns Resell at ions, is signiflcanl 
111 \iew of the hisliiii ot the hands of tho Seneca Indians Tht 
7'aniwaiidis wcio sidsied with tlifu chiefs who had lefiised 
to piificipati in the site ol thru Iinds, ind this tube has ron- 
tiiiiicd to legiilate its inleiiinl att'ins luidui its oiiginal tiibiil 
liiim ot gineiiimcnl mil lias Lontinuod to entoiee its ancient 
laws, usages, and customs ns modifled by piactice 

7 Indian hii\ii — I’lioi lo 1675, tho village ot S'llamniica on 
the Alli'giuj Resell itioii giiw uii thioiigh nnuieioub alleged 
leises ol Indian lauds, oslensiblj nndei state laws and authoiity, 
hut cimtiaiy to leileial laws A caieful consideiatiou of the 
validilj ol these leasts midci st ile LUtUmity led state comts to 
the (.oiiclusioii tint such leises won loid as being on yiolition of 
tedei il icstiiclioiis on Indian lands against leasing oi nlienation 
To ptaic these illegal leases on a legal bnsis, the stale legislatuie 
pissul 1 roiKiiiK'iil lesolnlion as follows 

Wlieicas, The Li*gisl itiiic ot the Slate ol New Yoik his 
at diffeiciit times, i tliiicd and contiimed lenses belwocu 
Indian md white settleis on the Allegany Indian leseiia- 
tion in Slid Slate, and 

■Wheicns, Tlie coutts of tins Stale base deciilf d that s.ud 
1 itiflciUon IS null and iiml, the I'oiigicss of tho United 
Staleb alone possessing iMiwei to deal with and foi the 
Indians ' ' I , now Iheietoie, 

Resolved (if the Senate concui), That out Senituis and 
Rcpicswitativeb in Cougiess aieiequestcd to lay the mattei 
befoie CongicsB, at an eaily day, and piocnie the pauage 
of a Inw. Ol lake some action lui tho lelief ot goia white 
settleis 

Resohed (if the Sonato concui), That i copy of this 
lesolntiou bo furnished to each of the membeis of the 
Senate and Congiess fiom this State ” 

Congicss leg.illzcd put ol these leaset tox C yoaxb and pi ovlded 
foi the estahlishmeut of ceitain viU igcs on tho Oattaiaugus and 
Allegany Indian Reseiiatinns, and fnithei piovidedfoi new and 
lenewal leases* Piovision was also nude foi the extension of 
the highway laws of the Slate ot New Yoik ovet tlie Allegans 
and Oattiiiaugns RcbeivafiouB of the Scuera Nation “with the 
cimseut of said Seneca Nation in conncil " By this act, as 
tmouded by Act of Septembei 30, WlO," and Act of Fehiiiaiy 28, 
1001,“ tlie Fedeial Goiciumeut has leguhited leases on the 
Allegany and Oattaiangus Indian Rebeivationa and coutinnes 

to do 90 


“Tieaty of November B. 1857 11 Slat 78B 
“NY Session InwB, 187B. S8th si »s , p 81S 

"Act of FebruBiy IS, 1875, is Btat 880 (Senecs), discnosed m Boneon 
y Unilet Btateii 44Jrea 178 (C C N D N Y 18<)0) 

"26 Btat 668 (Seneca Nittou) 

"81 Stal 819 (Seneca Nation) Also apphctblo to Oil Bpclngg 
Reservation 


TUS OF TRIBAL GOVERNMENT*" 

cock, and Fooaepatnek All save the Sbinnecoctk and Poose- 
patuck, which me on Long lEJand, oie inhabited by descend 
ants of the famous Iioqnoia League of Six Nations (oiigi 
nolly Five Natlonfl, the sixth, the Twscaxoia, jonnng the Leagne 
m 1722) The Tuscaioia and Onondaga Reservations aie held 
by the Tnscatoia and Onondaga Nations The St Regis Reaei- 


•Foi a OiBcussion ot the Onondaga Betervation, see Memo by 0 E 
C!<aiott, 6 L D Memo D J 179, ApiU 29, 198B 



422 


NEW -iORK INDlANh 


iiiUou 1*1 Ijrfil bv tlip St fi<*gis Alolirffl k*. , tilt* Tim indDdd by Ihc 
U'ojiuwdndi Bind of Sinct.i**, iiul tlie Alkg.inv, (’ itlai himis, 
ana Oil Spiuigs Hesonalioii*! b\ ' The Scm c.» N Uion ol Indians, ’ 
a coi 1)01 ate bodj iindei the liws of New TCoik Tlie CuinithintPi 
Resiei V ition ot Penusili inl.i is held b\ the rtesu iid mis ot Com 
plaiitei, who unite \Aith the Senita N itiou in iftaii j allettint, 
th It nation “ The liidiuiis of this iLsemilnm aio RKiiiiiecl willi 
those of (he AlIetnriN Riseiv itnni loi piiipcises ot loml sineiii 
uieiit ind Toliiig 


A SENECA NATION 

Thi goieiuniciil of the Smicti Indians is oo\ end hi Vi(lchs4 
'inU ' of the New ioik Indian Code " The i onstitiiUou now 
in loico among these Indians pioMdes lot thiee dtpiitmeuts oi 
goietumeiit e\(.ciilno, legislathe. and Jndicinii The legmla 
tlvp powei IS tested iii <i council ot Ih nieiubcis elected biciimalU 
8 tioni tin Cattai.mgiis Resell ition itid S tiom the Allogiim 
Ret.! ivatioii " 

Tile etecutue powei is vested in i piisideiil who piesidis 
hlls \ai ancles, and has a casting vote ' 

The Judicial y powei is vested in peateinnkeis' and suuogitt’s 
cuuits The peaceniakcis couits aie couHKisid ot time iikiii 
lieis euch fiom the lesjxctiic* lesenatioiis IViii em ilai s’ 
couits die given poweis to entoue the attendance ol witnesses 
lu tlie same mannei as puinded loi coiuts ol Jnsluis ol the 
peace of the state ' Peucciimkois luve, h\ statule, jniisdniion 


“Memheia ot the soviial niitmus him luliiniaiilid nml hove tiken 
up leeidcnce "abioad " with tin lesult that skriInis of nuv nillim 
me found on evoiy letwmtlon 

" McKinney b Con laiws of New loik Annotated, Bk 11 N<w \uik 
Indian Code 


The Allegany Besenation, claimed by fhi Sene* is i.imlaius 
SO 489 acres, and ib located on both siili s of the Aheganv Kivtr 
In Catlniaobas Connty, NT ft is sbuul 40 mills lunt, and 
aveiages fiom 1 to < milca in width It la a put ot the aicu 
yMCitfcal]} leaeived to the fieneca Indians m the hintv with 
^eit MoiiH at “Big Tlee" Septemhei 17 1707 This entiu 
leseivatlon Is subliet In tbi “pieemiitlon light ’ oi claim 
the Ogdon Lena Co, to which iifeienu Is beiunattei oi 
tuUv made 

The Cattaiaiigog Reseivatlon cnntiilns 21 bSO acres loci 
pilnrlpany in Biie County a sanll pait Iving in inch of 


coiintlee of Oittaiaugus and Chant luqua Tins teaeiialion wi 
conveyed lo thi tonecn Indlins bv Willirtin Wdlnlck et al 
piedeceasnts of the Ogdin Land ro, li\ «„ieinient ilibd Inm 


rune 

... binccn Indians 
lauds nluih bad 


9 Counties coutama only 640 actis 


paitly In Cntu.* — — — 
nvme is deiiTcd fiom a muddy pool, about 20 foet in dlimctci 
located neai the cintei of the tinet fium which tbi Indians 
foimerly mtheiid a soit of mode peliolenm locUlv known as 


'^nwa" o^’’” and "whhih 
tLt*?hl 


£l 


- . used unite cxlenshaly by 

_. puipo&es Th( hcuecas tnlly uiidej 
leeeivcd to them in the sale to Boheit 


a sale by Bobeit Morns to the Holland laind Co 
so laiico, and seviral mosui conveyances tiiinaphtd until by 
deed dated Pchinaiy 28 ISW, one PhUoncua Pattieon became 
the oattnsihle ownei ol a part theieof On taking poesesaion 
tbi biTieca Indiana piomptly began an sclmn in ejectment iMtalnst 
Pnttlson A veidict In fttvoi of the Indians was lenderid ■— 
the lowei eonit the c--' — " 




of the comt aie aUU on file In Little Valiev t 
of^^ltaia^us^^pounty (11 Doc No 1680, 01d 


^Thld, sec 41 42 Bee amended constitntlon of the Seneca Nation, 
189 ) which proTldes foi annnal election of counciloie (sec 2) 

*’ Constitution, tupra sec 8 See, too New York Indian Code, siWro^ 
■ee 72 

New Yoik Indian Code, tupia sec 41 
'^Tbia, Bee 40 Although the New Yoik Indian Code expiessly pro I 
yides for slmlloilty m proceedings only Insofai ab compelling attendance 


lo flivuties Iictvvieii Iniliiiis imiilnig on tin u sen a nous 

lurt to (liti inline .ill ijncstioiis bitwein iiiiliv idn.il Iiuliins in 
\iihiiig title III possession ot liiids” Appeil ni iv bi liken to 
the council* 

Tlie siiiiog.ile com I is composed ol one iieison tiom the Alle 
Mill n«l on*’ fiom tin’ O.ittiuiUkiis Rcstivitum, ilected bv vot 
Us ot t.iih lesciv itioii toi i teini of ti veils Tin inocodnu 
IS till Slim as 111 llie smiogiite loiiil of tin stall, iiial apiK.il 
111 1 1 In^ t<ikeii to the i ulllli il " 

'lieilv iiukiiij, IS iltsl.iitd to lie i pi I'logninc* ot the lonntil, 
siibiiil III appioval bv Ihieo fmiitlis ot the ligil voteis .ind ion 
sent 111 tnieeUuuths ot llie molheis ol the icseiv itioii" The 
cmislitntioii piovldes foi a cliik iind ,i lu isuici," .ind peiniils 
the iimniil to piovide lot hiahniiv < oinmissiimcis, ovciseeis of 
the tiooi, .issessoxs and pnliitmon “ Offlceis iinv be umovirt 
foi i<iiise" 

Male Indians of 21 ox ovci who sli ill not Iiivp been loiivirted 
of i tchiliv ilccligibh lo vote ind bold office “ 


ot witueasiH la conceiiicd ihi 10*1! lonstitulloii piovidcb loi suih siml 
Iiiitv ilbU lu juii*uliclion and piocii lUngs (see 4) 
c'On thi iiowrei of the pc aci m ib rs’ Coiuts ot the Seucca Indiana of llie 
Cattai iviMis Eiseivatliin see WuilthUDi v I’mhn 7 F Supp 120 
(D C W U N 1 19(4) 111 tlx iliwnic of longiessiomil Icfclslitlou 

tbi tidii il ciHiits Iicl jmlsdlctioii oici iiitiiiinl uuistionb uhitiug to 
piopiitv lights ot iniliviiliul Indians at thi t’attuiaiigus Uiseiyatiou 
l/iiiferf Bta/r*. v ktmoa Nation, 274 Fed 940 (U C W D N 1 1921) , 
Jiiti V JTaPbie 2F Supp 869 (D C W D N Y 18H) 

The couilin Xict \ J/apire 2 F hupp 009 (D C W D N Y, 18dd), 
dcsciibed the Seneca goveiumeul ab foUuws 


In 1948 the benecn Indians adopted n so called Coushtutloiial 
t'hutci ' nbuhshing the anennt foiiu ot guvcinnient by chiefs 
and settiun up i uew form of govremment composed ot legislative, 
♦Titulivi, and Indicinrj dipartnients In the luiUclaiy dipirt 
iiient It piovidid fui Peaceniakoia Comte In which the ymlsdietion 
would lx the simo as in couits of yuslicee ot the peace of the 
stole of Niw York cziept in pioof of wUle and the bcttlemcnt ot 
deceased peisous estates in which oases the Peicemokeis bhall 
hni siiih pimer as shill la cuntciied by law” It also proviilui 
that “nil uiBib of which (be Feaci makers hive not juilsdictlon 
may lx hi aid Ixforc the Council oi smh conits of the state of 
Niw Yoik as the Legislitme thereof shall peimit” Tht council 
IS the lawmaklDi, boov Tins chuitei alsn piovidid that all iTWs 
uL the Stull uf New VoiK not inconsistent with the piuvislonb ol 
the cbaitii, wpii lo continue m tull foice This cbaitei was 
intended in tS99 to piovido that thpbi courts hive “exclusive 
jiirlvdlition In all civil cases Busing betwein Indians issidlng on 
said rcscivatlon except those of which the Siiiioaate's Court has 
lurisdutian ’’ Since the orRanixation of New Yoik btate that 
St ite h IS wiltti n upon itb statuti honks many laws rel itive to the 
management ot the utfolis of the ludl ins in these ii si i v itions The 
Indian ibartei contemplates n mcatuic ot cnuliol bv the stiiti 
Thi ginoial Indian Law of New York state is includid in chapter 
20 Ilf the Consolidated Laws and among its many proviMons with 
lefeicnie to the bcnica Indians we bud that ft piovldes foi a 
t’ciiemikeis' Couit, vvllh “authoiity to hiai and deieimlne all 
mitteis dlsputeb and contioveisles between any Indians lesldint, 
upon smh icseivihon whether ailsish upon contiacls oi foi 
wrongs and paitlculailv foi any cncroacbments or tre^ass on 
onv liaci caltlvaled oi occupied by any one of them, and which 
shall have hein eiitiitd and deflcnbed m the cleik'b hooka of 
lecoids' (section 16) and, fnithei, “imUdlctiun *• * to 

hint and deteiminc all guestlona and actions between individual 
Indians residiu. tlieieon involving the title to real estate on such 
Kseivatlnns •' It is eleii that the provlbions of the Indian ih-* *■>■ 
and this section of tUn Indian Law Include actiona such a 


— .It bai and the action hiongbt hefoie the Featemakers’ Court 
hiction 60 ot the Indian Law New Yoik, piovides foi an appeal 
liom thi decision ot the Peaoemakeis' Coiut to the conncil which 
waa the lawmaking body in the Indian leservaUon Heie we have 
boHi^^^^^lbal law and the state law pmpoiting to confei 

The Peacemakers' Couit did not oihdnate with the state It 
was the craalum of the Indians themeelves As the court in 
l/ulkina 1 Nnow, lapia, said “It u on Indian court which has 
been lecognived and given btiength and authority by etatulo II 
does not owe Its cxlbtence to^e state statute and is only m 
a quallfled sense a state couit “ Mattel of Pattfi son v Oovnoil 
of Benson Nation, 245 N Y 438, 167 N ffl 784 (P 071 ) 

“ New Yoik Indian Code, aupia, sec 60 
••Amended Constitution, sspio sec 4 
eec S 
-Jbia sec 6 
•■X6« , sec 8 
w/htd, sec 0 

“ibid, bee 10 The statute (New Yoik Indian Code, supio. Ait 4 
sera 42, 43) contains no legniremenl that voters shall not hive been 
convicted of felonies 



'I'HH PUPfiEXT h'lATITb OF TRIBAL CiOVEhNirENT 


423 


Till' ( cj\iniil i>> ^iMMi i)un(.'i ii) in ik> 1 ins iiiit im ul witli 

till CdiislilutKiil 111 Hu Uiiitud Mt lids till Rl lii iit Nin ToiU, 
in the StuiHd N.itinii " 

The coiistilution inn Ik ulteied oi .inuiirleil .it .iin time li} a 
piesmbccl piocess“‘ 

B TONAWANDA BAND OF SBNECA.S 

The ROi 1 1 iiiiit'iil (if the Toimn.ind.i lima is sciiiiati .mil ills 
tiiul fiiiiii IhLt ot the list ol thi Reiiei.i Nition" 

Tlu lefcisl line hi inch ot the qiim iiiinr.nt nl Uum Iiniiil is ]il<ued 
in i eiiuiicil ul the chiefs" who .ne ippiiintU (liiisen ,is in the 
ansol Hie Coiifcdi I ,ite Le.iKiie 111 the Iioqnms Tin iiowei .lud 
jiiiisihctiuii ot this Loniiul is moKin/ca iiid siipiim ted In the 
Tndwii coile of the New Yoik St.ite htw The loniicil is gmii 
powoi to p iss bylaws not luroiisisteiit with this l.iw and is i>ncn 
jiiiisdittioii n\ei aniiziil f icsiussis, lauds, -iml fences* 

The Judicmii .tpiieais to lie in the hands ot llucc peaL(MU<ilLei s 
clectcfl aiiiiunllv hv Ton iw 'indo Senccis, m.iles o\ci 23 vcmis of 
age m,n i ofe Peaceinakeis ti y cases unoh mg local oidiiuiw t s 
md ditfeieiues luioiig Indians, lud hem suits ten dnoice 
Additional otfaicis aiu a. xin^sulent, cleik, tieiisuiei, iiid 
niaislial 

C ST REGIS MOHAWK.S" 

The lot.il goicimuenl ot tlm St Regis Mohawks*' is coveied 
by a sepal ite uiticle of llie Iiidi.m code ot the St ite ol New 
Yoik” This peiuiits iiid siippoi It. .1 loc il goioinnioiil il iiiiil of 
tUiee elected 0111011, and Itiioe sulichicts, who sene when the 


^Amindid Conitilulion •lUp/a sc< Il 'Ihi sfiituti (siipia fa 01 
«ec 7d) limits the leUBiothi puwci ot thp (oiiucll 10 Uii> pisung uf bv 
laws and oidinances rclatiii to oommoii laud fences, tiiiipass of animals 
"rbiS, see la 

“Cf New Aoik tadion Code supia tn 4<l winch cU lie with thi 
Tonawinda Stneens sepaiatcli In Ait a 

‘The TonawandT Reson ation now compiles bid «tie Ijmt, 

paitly in hne Qenoaee and Nlagaia Couutiea OiighuiUy it comprised 
upwaid of 4’i,0a0 ociea, bemt, a put ot Ule lands lesoiyed to the Senera 
Indians In the sale to Boheit Monia at Big Trie This iiiuvatlou was 
conveyed to Thomas LntUow Ogden md Joseph Fillows by agicemcnl 
with the Sit Nations, datid Tanuoiy IS, 1888 (7 Stats 630f, and the 

subsequent tieaty with the Senecas ot May 20, 1842 (7 Stole , DSB) 

The lands embiacsu wlLhin the piiscnt icsnve weie iipaichnsed fiom 
Ogdin and Fellows toi the sum. of 1,100 OOO, m aecoidinta with irtlclo s 
of the ticntj witli the Tomwandn Indians dated Noiembei B 18B7 
(11 Btate , 71B) Title wie hist taken in the Sccietny of the Inteiloi 
who held the lauds until Fehiaaiy 14, 1862, on which date, by deed 
they weie conveyed to the comptiollei of tte State of New koik ‘in 
tmst and In fee foi the TonawantU Indians ' Thi» ecttlemcnt dtictnally 
evtingniehed whatcvei preemption light the Ogden Land Co ciei had In 
and to the lands within thin reeeivntlon ' (11 Doc No 1B90, aJdCong 

Sd Ce» 1016 p It! ) 

"'mil, aec 82 Although thw wction piovirleB for the flUlng of 
vacancies in elective offleet, by the chief i> it does not speciBcally provide 
that only a cduef may he elected 
“Ihiii etc 80 

« hp< Memo of C B Collett, B L D Memo D J 236, May 1% 1B3B 
"IhM 

“ biibqequcnt to an act of Cie New York leglslntuie in ITBl authoi 
Uing the sale uf waste imdi in Neiv York, Viezandei McComb attempted 
to pm chase all lands between Lake Champlain and the St Lawicnce 
proposing to exclude a tiact 6 mllce equaie foe the St Regis Tndians 
Hie offer woa lejected In 1702, 1708, and 1704 the Seven Nabone of 
Canada, Doqnois who had sldod wrtth the Biltlsb In the Bevolutlon, 
waited upon the eovainoc of New Yoik asseitlng their lights to a 
gieater oioo, but without favoiable lesults In 1706 the New Tout legle 
latnie authoiized the Govunor to appoint a commission to cxUngaish 
the Indian titles to lands in the noifhein part of the state On May 81, 
1796, 7 Btat B5, a beaty was made befoie Ogden aa Commissioner foi 
the United States by which the St Regis Indians coded all Iitude to the 
United States except an aiea 0 miles square at 8t Begls, a mile squaie 
on the Salmon Ibyei, receiving f3,200 and on annuity of 8686 
t^New Toik Indian Code, amnHj Art 8 


cIiiLl'. .lit hiiiIjIl* Io do "^i” Out clue! .incl one siibtliiel ,iie 
ikclitl L,uli \t 11, 111 <iiivL loi I pciiod of 3 ye, us,'- bv in.ilo 
Iiidiiiis J1 111 Old ii“«idiug un lilt! Aiiieiic in sidi uf the uitei- 
ii.ilii>niil hiniiulaii, .iiid untitled Iti diaw jeiilj jnnnitr money ' 

The tliice rhKds II lie puwei to pass by laws not inconilstent 
w ilh law, 1 cil iliiig to ciiniiiiun land, leuces and anim.il tiospusses,'' 
]i lie juiistln liiui o\ei .illofnieut of lands, “ then con'sent is neccs- 
s.iiv±<il s<iles 111 liiubei,” and they may hen dlffei pines aiisiiig 
lulling liidi ms leg iiiling liisp.iss aiul litlei lo liind ' The only 
oHiii cirtim iifbce iiioiiitcd fui is that of clei K 

D TIISCABORA NA'HON 

The Tiisciioi 1 HesLMiition is goirinod by chiefs ot the 
Tustiioiu N.iluiii ' I icitly leccigiiizecl by Die New ToiU codo,“ 
who hue been giioii puwci lo illut liuds“ and coutiol tinibei 
sales' Tlio statute duct, not jiioiiile tut a pe icemakci s’ eouit 
on llii* Tustdiiiia Itescnition The st.itiite piovides no nuchft- 
msm lot election ot duets .mil Ihty ippeai to be tbosen hv 
.iiicieiil luotliuds 


I /bid set 109 110 

-Jbjd sit 110 
f'lltid sec lOS 
’•Iiid, fcut KIT 
’•niMf sec 102 
< Ibid SI Cs 10 1, 104 
» ibid SI c 100 

“An attoiniy is ippoinleil by the (luveiinu who ails aa tieasurei 
and pioscintoi for the band 

™ The 'litstaioii UmPiiiliiiii lies in Nu.un (''uiinty abemt 9 miles 
noilbt isl of Nilgai i Fills md coiitaiiw 0 249 acii s Ihe Tnsc iioia In 
dlnns hiving been ‘leloptoci by iIk Tioquois Iciouc ns one ot the Bit Ni 
tions, by deed clatcsl Watch iO 3S08, the Hciieca Nation giinlcd 1 sqiiiic 
mile (040auiee) to the Tuscaioia ludlins (Ubei 1, tolio BO, Land Bee 
Olds of Nligiii County ) It is lepoited that aubaequontly the Holland 
I snd Co , asi,ifeBoc> ot Rohi rt Mon Is ‘1 itifled" this grant and gave to the 
Tusciioiss 12*0 acnes moie, but no iccoid of any pspei tltU to thla 
effect can be fonnd Vt any tale, the Tuscmoria occupy and claim thoR 
lands as a pait ot then picaent leaeive, which are cnbyoet to the pio 
elnptluu lUht of the Ogden Land Co (7 Stst , BOO) although the Indians 
deny this, basinc tbeir cl 11 m on a dune of the State court In BntfUO 
handed down m iSCt) This sail lesultrd hom sn igiecment with the 
ledeial Qoveinmeut, Tannaiy 17, 1888, undoi which the Sit Nations 
nui to ri>movewest of the Mioeissippi Blvcr imd in anticipation of tbi'ii 
lemoral the chiefs of the fuscaioru Tribe cxicutid a deed to Thomas 
Ludlew Opden and Toseph Follows picclecosaois of the Ogdon Land Co , 
comeviiK, lo anid Ogden and hollowb as uvracie of the piicmptive light, 
the 1920 stub list icfciitd to Thi doed wis plicod hi the liaiiria of 
ill Milan B Futloi, m isiiow, pending the performance of certain 
londitloDb pieicdent to dehseiy Theetpccted iimoval failed to mateilal 
bo and in 164<) 7\m B Chow et al , chiefB of the tilbe, Insbtuted suit 
against Iltimsn B Poltii and Toeeph Follows (ThomaB L Ogden then 
being deceased), looking to a auneadei and cancel itiou of the deid 
A veidict 111 favor ot tho Indians was iindeied and the died tanceled 
by the deciee of the couit, which rnulted only In placing the matter 
in atHtn quo ia fni as the pieemptlvc light of Ogden and Fellows wai 
conctintd The execution of the dted was on idmlasion of the tsistence 
Of tlia pieeuiptlVL light and tho contention ot the Indians that the dociee 
of the conit canceling tho deed ilsei otfoctnally cxllnKiilLhtd the light 
ol pieeniiptiou m the Ogdiii pi.ople does not appear well founded The 
II colds in the ewso an still on flic lu tlio county edoik’a office it BulfiUo 
About the yuii 1800 a deligalioa eif Tuscaioii ludioub ilolted the 
goveinoi of Noith Carolina and negotiated a lule of theh lends in that 

State ten appiozhnalely 416,006, which monev was depoaiUd with the 

United Btatea in tiuet In 1804 Cemgiesa nnlhoimed the Seoietary qf 
War lo pur chase yvith this money nddihoiml land for Iheae Indiana 'Witli 
these funds 4 829 acres lying to the south and coat of the 1,020 acres 
already occupied by them, weie puicbosed for the Tuscaiora Indlatu, 
Title to these lands was takon by the hacxataiy of Wai In trusl for the 
Indians, but snbarquently (Janucuy 2, 1800) the lands were conveyed 
duecoy tn the Tuacatora Tube who now on n the fee (Book 'A" p 0 
NliKiii-iroualTeleik’s office)” (H Dot No 1700, 6Sid (’ong, dd boss, 

1018. pp 12-18 ) 

"New York Indian Code, lupio, Ait 7 
“ nit, SCO OS 
• Ibit, secs 86, 98 
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NEW -VOHK INBlANh 


E ONONDAGA NATION 

The ftmmims; body of the Ouou<l ir.i NbImiu appeals (o be a 
council of (Jiicts (hoseii nid nist iIU<l atcoidmg to dictates of 
ancient li iditiuu This body is loiOKmaed by iiilciciice bj the 
Imh 111 code oi the Nen roik State law** It his jiuisclicticiii 
to lease lands uith the louseiit ol the nt,enf uni its consent is 
iif*cissai\ betoif timlid may he leinoyed’^ II also sittles 
distiutis among Indiuis 

F CAYUGA NATION 

The Ciiyuki Nition'* has no icsciyation of ils own,* but 
maintains a tiihil uigiiiii/ulion of (Uiuttiiiis, lorn chicts toiui 
iiig the goydiiing tiorty, with lie ultinaiteis on tlie Oattaiaugits 
IleseiTHtion " 

G SHINNECOCK INDIANS 

The Shinnccock Tmliius,*' oidipyin;, the -tSlOadi Shiuiiccock 
tteseivaHoii on Long Island, hayc ilyyays been distimt and 


«/6i(l Alt 1, SLC AJ 23 nild 24 

The Onondaga Ren lyntion LOiitnms 0 100 uits und is lomlol m 
Oiiouau),li Uounti atinul 3 mill's south ol tiu city ol hyracuse Tiloi 
to 1701 this ten nation emhiacLit homitliiui. ovei 67,000 acics Uaitb 
11 of that joir boivcyet tin Tndnii>i sola oypi thin tonitbs ot tlicli 
Kseivatlon to the Htata, and hy subaQueut tieatiia in 37*n 1817 and 
18SA the rtsorvitlon was leducid to Its ptosini arta Ihidii Stite l«y*s 
til sc Indians die nuthuii/cd to hiise Inid oyvnid oi possisscd by mdi- 
Mdimls, and small iitus nitliin tin losiiyation au so l(n»id Xhi 
liiidv Within tins reaeivition in not coyitcd In the claim of the C^yden 
Lana Co ’ (H Doe No 1890, 09(1 Cong ddnsa 1910 p 13) 
s'/lKl set 34 
“f/inJ, icc 32 

"•By the Ticatj of Pibiuaij 27 1 788, tin Cayuga Nation sold cntain 
lands to tlM Slate ot Niw Inik, lesiiyuig only 100 sqiuuc miles aiound 
Cwyiina lake a small imnd on Scneei Bhei ind a ayiiaie mile at 
Cayuga Feiiy 'lliesa icsoryatlons noic Intir sold to the atate, on 
Tnly 37 1705 The laiger poition of the Oijugaa Ins iiiouyid In the 
wist of the Mississippi liul appioxlniali ly 300 iiniam In Miw loik 
They liye ioi the most pait with the hinceas, but a few ate yrith the 
Toinwandas 

“iloi iiteiencc to the tesoiyatioii of thi layugi and Sinecs who 
lemoved to Indian TiiittoiJ see Chuptii 28 
’•The Cayugaa nre not heated by the Now Toik rndion Code 
“Thcio aie about 100 persona belonging to this litbe 


seiwi lie lioni the IHKitmis Li igiii, altlimigli it one lime i( is 
Slid they jiiiil liihiili In tin Alnh lyvks 

The New i«ik Inch in mile " iiioMdis ini tin ilLitinii ot tin re 
tiustcis hv tin iidiill 111 lies yylin Inyo liyed on Ihi Sliinnecurk 
lU sLiy.itiiiii till (i jiiiiiilhs piini to Ihi ileilmu d ite " Xhesc 
fiitslc<‘s tiiic uilliijiilr iirei liili il 1 mil ,in<l timhei lu.ittcis” 
Aiilliniili, hottlyei, is yesled in Hie jiistuts nj the pcue in 
the toyyii ol Soutliaiiipton to jiass mi h isis ol tiitiil 1 intis 
liioposul hv Ibr liustocs * 

H POOSEPATirCK INDIAN.S 

Alinnl a do/iii tauiiliis yyiii iipoiliil in 1941, to oidipy Hie 
jt) me Poosiiiatiiik Ruseiy itiiiii on Lmii, Isl mil " Thcic ippoai 
to 111 no c\taiil statute- siirci/ir ilh id iting In Hus irsciyilion, 
yyhiili hill its oimiii in i i,i,iiit In (-tiiydnoi Williiiu ‘4uiith in 
1700* Lintlmillds 1101111111^,0(1 Ii\ i bo ii tl ol tinslLi s dieted 
finunalh in Api il “* luidci aulhmity ol Ibc ‘ Gcnei.il Pioyisions" 
of the New Yoik Slate Indi in 1 i\y " 


llu SIiiiinicoiK Resiiielioii, lonliimii^ ‘•oinc -fiO icus i- loistul 
on a ni tk ot land luuninn into Ahiiini cm k H ly Long Island bouthamp 
(on w IS nn e Illy colonial town Ciliiblishi d in thi seymtiinth century 
Olid Itic town tiusitps iicgiitialid mlU ‘Shmminik' chief of the tilhe 
loi n site ot till liiids Tubal tindiliiin his it thit the chief sold out 
to thi yyliitis Old si ip)K>il wiih tlir jiiraii y Wbllr this dees not compoit 
with nceeptiil iiUiis oi the honi ty iiid intigiily n[ ibouanitl ihiels yet 
it Is a mstiii of neiiLil rhnt lln foyyii (lustem of koulbimpton in tbo 
latly days gayi a leisi lot a thnusiud yi ns to the Sliiimiioik ludmua 
eovi ring some 4 600 nncs known ns the shiniiuock ndls iiud bhimnecock 
Nick tXallets Mood thus until about the middle of tin nineteenth 
(uitniy whin Ihi town had divilopid to such in lytenl that a moie 
sndsf ictiiiy nil iu< c mi 111 w is disiiid ycciiidiukly, m Ik'ib Lhi stnli 
nutlioiirid thi town tiuslirs to niaotiulc wtlh the Incli me foi a lessjoit 
of Ihiir leasehold isi tie An iieiicniiiit w is leachtd tindet wlijith the 
Indiins suiiindeied tin lulls in isihinn ioi which thiy lecciced in 
fee 9hinnetoek Nick ’ (H Dec No 1991), bid Cohh , .cl sess 1919, 
P Id) 

“ New loik Inihaii Code iiipi a Ai I 0 
n/hid.gic 130 
• Ibia secs 121, 122 
"/hid, sec 131 

“Bepoit on the tlhlnnocock and Pooscpatuck Indlin Htseiyylums In 
Relation to the Bcoiganiaalmn Act, by Allan « Dnipei, Jaiinar} 1036 
(Indinn OlBce dies) 

•■Jbwl 

"Ibia 

"New Totk Indian Code, npia Ail 3 
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The livss go^ciniiis (lie Indian of Okliluuui no «•<> \otiiuii , 
noils tliat .lUitlviis of t-heiii Mould inititu> i (icilist lu itsell | 
In lict, two (ic.ifises Imic ilicndi Uocu Muttou uu the* snbjoil ’ i 
nnd It li^flst (wo iiioio ait in flio loiiist ot iii<*i).ii.i(ioii No | 
attempt, llu*t(foie, w ill bo in.idp m tins \«lnnio to tle.il in < ihnso 
Mitb this miss ot leRislatioii oi with the tliousmtls ol stite 
nnd fedoial cases in which that legislation is awilied and con 
•itMieti It must he uai(tm/e(l, lioweiw that in luaiir usiiects 
the statutes ,iml legil ininciplos discnwd in othei chipteis ot 
this woik as genet alli nppli<nl)le to Indiam of the United 
States, also appli to Oklahomi lucliaiis, while in othii lespcits 
Oklahoma Indians, oi ceitam gmuiis thcieof aie e\clndc<l liom 
the scope of such statutes and Icgsl pilncipies In oidei to 


‘Mills Ollohonn Tmlnn Lind Laws (2i3 ed l‘>241 Bledsoi Indiin 
Land laws (2d ed 1911) 


• lints the scope of tlu laws, dwisions and luliiigs disenssed 
ui otlui chiptcis ot this woik, It IS thuetoie deemed .ippiopn 
ale to sinsei Ihe most iinpoiiinl hi Ids in whicli Oklihoina 
Iniliaus heue itioned distmdiM tu ilmeiit and whuli piescmt 
UisUuctiie Ipgil DioliUins 

Those lielrts IucIiuIe om oilmen t, piopeiti Uws ntfcoting the 
Five (3nili»‘d Tubes taxation and .lUiong the Osiges, qiies 
lions of heuliiglits, compettnty, wills, and leasing In each 
held om elloit w'lll he to note how t u piiuciplus geiioially appU 
table to luOians me appUi ible oi inapplicable m Oklahoma, 
latliei than to exploie the dislmthie piolilems ol the saiious 
OklalioinA tiilM’s maiiv of which ,uo still unsettled by the couits 

Befoie puirrcdnig to Ibis smicy, howeiei, it is useful to pass 
oiei lu Inlet leiiew the bistom.il ImikKionuil out of whieb 
the pecnlaiitieh of Oklahom.i Indiiii liw eiiieige 


SECTION 1 OKLAHOMA TRIBES 


Refci pnee is sometimee imde to the File Cii iliBcd Jiilies (the 
Cheiokees, Choftiws, Chickasaw's Cieeks and Seminolesi, and 
the Osagesi, as. If they weie the onK hibi s losideut m the State 
of Oklahoma’ In fact, the Indian lubes lesiding in the si ite 
include also the Clieyemie, Ai.Tpaho, Apache, CouHinche, Ehowa, 
Caddo, Dolaw,iie, Wichita, Kaw, Utoe, Toukaw.i, Pawnee Ponca, 
Shawnee, Ottawa, Quaiiayy, Seneca, Wyandotte, Iowa, Sac nnd 
Pox, Kickiipou and PottawaLomi ’ 


-llVnmct Oommimlonei of Indian AKnlis Ixniip oltos «. bliiniJci by 
a CongrpcBinnn who disftrd an sinendment which excepted fioiP Its opci- 
atlon “the Infllins of the Inillnn Teiiitoiy” om of which the btnte 
ol Oklahoma was later cniVPd and of Its passigo hy the nouso of Bepie 
Bontatlyes In the belief thnt the Five ClTiUsed Ohibis woie the only 
Indians In the Tenitory Lenpp, The Indian and Uls Ptoblem (1810), 

p 20 a 

“ 8ao Act of Juno 18, 10S4, see H 48 Stnt 084, 988 which eselnded 
from Us piOMsioDS these tnbcB in the Stale of Oklahoma The tilbes 
m Okliboma numbri not less than 100,000 membeis iHenilnne befoie 
the Oomm on Ind AS on n B 8211, 74tb Cong, IM teas , 1890, p 9 ) 
Theie nie 72,000 momheia of the Bhye CiyUued Tiibes of whom nhont 
28,000 aio hilf to fuh blood (Olid p 90) The Osagts nninhtr owt 
8,800, of which ahout 660 aie foil bloods (ibut p 113) The lemalnlnE 
287786—41 29 


21, my B«iw*ial statutes aie e\ptessly made inapplicable to 
the Five riilli/ed Tubes* oi Ibe Osiiges* oi tu these nations 
nnd the Osages* oi to nil tiibcs in Oklahoma’ Congiesa Las 
imssed many special laws foi Oklalioina tubes, esixiciilly for 
the Fiv e Chrihzed Ti ibes and the Oa.ges ' 


Indnm of Oklahoma niiinbcr almnt 18 000 of which nbont 70 percent 
are of half or more Indian blood (Heanngs befoie the Comm on 
Ind Aft on B 2047, 74(h (long 1st seas , 1986 p 21 ) 

•Actof July 31 1882,22 Stat 179, R 3 2183 25 IT S C 264 Aet of 
Junnaiy « 1883, 22 Slat 400 , Aet ot Aognet 9 1888 29 ktat 802, 25 
TJ B C 181 

■Act Of June 24 1838, aec 1 52 Slat 1037 25 U 8 C iCLia 
•Act of Tune 20, 1810 sec 88, 88 Btnt 865, 888, 2C U B C 358, 
siimlaily, amendment by tho Aet- of Pcbinaiy 14, 1018, 87 Stat 678, 
(179 Uoo see Art of luno 90 1919 sec 1, 41 Stat 8 0, 26 P S C 188, 
whloh Is also mappUcnhlc to the Cbippewaa of Minnesota and the Ueuum 
Inees of Wisconsin 

’Act at June 18 1034, sec IB 48 &lat 084 988, 26 D S C 478 
•bee othei sectloni of this ohaptei On Five CiyUIred Tilbes also 
see Act of March 1, 1807 84 Stat 1016 1027 BB V 8 C lOO , Art of 
Mni 24 1922, 42 btat 662, 676, 23 tl B C 124 Pot on example of 
a apeeial law apphing to lesser known Oklahoma tilbes see Act of Tune 
30, 1019, SC 17, 41 BUt 3 SO 25 p B C 123 ((Juapaw Agency) 
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12 () 


SECTION 2 REMOVAL 


Im>\s ()1 IIk-m IiiIms indict lion'' In (In'- pin nl Hi' 

Kimiin It « to (ikl ilimii.i, niiminlh ‘Imlnn Ttiiiton,' 
Hill Iiiditiis iC'idiiig nil 1 iiids disiicd tni ntiu'i pniiiosGS mi- 
ui.Hid ni will luoMil Ip till nmtcd Si lies 6ii\( iiiincnt ' 
MlniiiM (jiiuiiil 11 lutjlioi h (UvUlud llu (.ondiliniw lindd 


sh Cliipiii ’ SI ( 1 mills u moMil III OlliUiiinn lioni Hie 
AMiiiilii SI dill ml 111 1 in jiiiitiiiiis III till Midilli Wisi mil imh is in 
mil III IIS Ml fall I II Nl M liirli l(I(iiiiii.,s iKfiiii till Liiiiiiii nii tnd Vtt 
(111 II I' iiJ 1 7 111! I mu Isl siss 1')'-i |> Ml llii \tliiiiiii (iiiiiiil 




(lieiijKiis Mill iiiiinii^ llic iiiii'-t ininijfii] nl 

mil (iiuiiiiiil till piiiiiiiml pul ot Hit ciiiii 
till SI ills 111 Viiilh iiirt huuth ( aiiiliii I (iio 
mil SSI I It 11 IS ns Ihi iisiilt of seviinl tin 

■ ’ ■ ‘ ■ (Ill nil 


till nboiumil 
iti\ iiow loni 
iSlH UhIi iiiia 
dies Hilt Hill 


iih ! 




1 Hum 






11(1 pud hi tliim 
nil iiiiliiiii il mil udi 
'll!! leilitiiii till 
tiiiitns nil ilm s Its 

JS M i 1S2S ptini 

iiiil iimmii tlinis tojivii’ (ilnd) mill .juatmitlis mini -tno 
iliiii I mill lUMii ilili iiiissi Sinn III lliiu ((iiiiilii mil Hill It shill 

hi cnincMd tii Hum In pahnt suldut to thi sinJi lunditinn that 

Ihi liiids (idl'd sliHl ‘iLieu to Hie 1 iiited Slntis in cim the 
Iiidlin itiuitKs sitnil bicniiiii isHnet m sliill Hbiiidon tbeni 
rndh^lSHi \pnl^ - - •» 


'1 W Op AO (11211 (In [In liistoiy nt Hu fluiokii timoMil 
si< 1()|i \ (. IJO tlSIl I . ffiiWi H 1 friv 17 Wall ill (I872i Kiimes, 
V Cnntiiiiiit Lost — \ Cnlli/iiti'iii Mon (I'HTt pii iX-SO disiussii Hn 
esM itiini till dll' iiMiini il 111 Iniluiiis Sclinii li i lili i Tin (ilTui nl liidinii 


tthnli till Km (iMliiMil Tiilits iiiipi lUd In Okl ilioiiia m Ihi 
IfilO’s 

Mliiii l)i( sonlliiiii imilinii nl tli(> Iiiiilod Slfltos east 
Ilf llii> Mississipiii Mill sittlcd, till. ibiiiLMiKMitinmd lidios 
I ('lit 1 (ik('( s, Cliiitlans, Cliif h is/ius, (.'leoks, iiid Sum 
iKili's] Milt (Mtupvmg ilid (I.iiniiiig imiuislup nl ill lliai 
(iMiiton 

Ml Ueati iiid lilt list' III i iligiu 111 tiii<( 111 Hist HU ns 

llii' tutus igifid 111 1 iki lip Him iliiide iiitlii i nesl out 
(Il (he Mai nt Hit' Mhit( mill, on Hu' land that M.is iftei 
Maid design itcd is Indian Tointniv It mhs i iwit nt 
lilt tonsidei illon ltn llu itinm il Ih \t Hum should possess 
lilt s iKi land unmolesli d Init \ui is in imlependoiit iienple 
Milli thin ovn Iniuis ut nOMinnicnl iinil should not in ill 
tntnie liini lit iinli.massid In hiimt LXteudetl ‘iiound 
Ihtni till liiKs 111, m hr li.muM placi'd otti them tht juus 
lilt linn III i Tallinn oi Slalt m h\ luing omiiuchul 
upim hi the extension in mi m i\ nl tlie hunts nt an 
existing lemtoiy 01 Stale 

'Che Mfstwnd ungiilum of llu'si md olhti luhos his Iutii 
( onsideicd elsOMheie” 


Vltaiis Its Ilistiiiy AttliUiis aud tiin inlaitiou (1127) pp 91-142 
disiusEHs the Iiisloii of tho I'ltu Cllili/id 't'llbes Iniltiiii Teuitoi} and 
OMilioina On uniiitnl of Iiidi iiis lo Oklalumi i see also ibid pp 2S-4S 
Viid sei I'oiiiiiin liidiin lUmoi il Hie E]nui.i illim ot the Fixe ClTihau) 
rtilKs ul Iiullink (10<2l, Tamipkm, Itemoinl ot the Chrinkei Indians 
hum GioiRia (1107) 

•M lupin I si( 4B iml lliiptei 1" set 0 


SECTION 3 SELF-GOVERNMENT" 


A annus gun iuIips ot tiilnl sill gminnuiiul iiid of tom 
Ituiiil iiiteeiiti MtM mull in iiiilmo the Tiidnns lo sign ‘‘lo 
nioKil titvitius I'lie Supiime C'ouit m (he (tiso o( Ulaiitu 
(Dili Pnaflr RuiDoad ( udiihidh i V'ltOMs' desiiilMd some of 
Hit ,,11 il iiitccs 

* * ft lefeieuee to some of Hie tienfies, niidti Mhiih 
11 [ the liidnii Tei I iliii 1 J is hold hv llie ludiins mdieales 
tint it s( md 111 <m eiiHidi dilliunl lelalKiti to the 
Uiuttil ,St.it(s tinm olht'i TiiiiUines and that loi most 
puiiKises it IS to lie (oiisidoied is m ludeiieiideiii (iinnlii 
'Clms in Ibt tie ili of Doiiniliei 2'l, mci, 7 Stil 478 Mith 
tlie Clieiokw's, uht’ielij Ihe IhiHed SI tits fti mied uid 
conioiert hi lutenl to the Cluioki'cs i ikuUoh ot this 
lemloie, th( Umtiil Slalis, m ,ii title > louiciimUd 
md igu'od that the land reeled to llu Oheiokees should 
“ni 110 fiilmt lime M'ltlioiit tin a fimseut he mehuled 
Milhiii the liintoii.il luiuts m unisduliou ot inv Stile 
01 Teintoii’ iiurt hi tiuthei tie.ity ot August 10 is 10 
1 Stilt 871, pi Glided (Ait I) "thiil the lands iiom ottnpitd 
hy the Chciokee Nation shill hi soenied lo the wlioU 
(lieiokee peoiile foi thou common use and benefit, md a 
IMteiit sliill !«• ismcd foi Hie same” So loo hv tieali 
Mith the (HioelaMs of Septemhoi 27 1M0 7 Stat Wd 
ginutiug a iKU tinii ol the ludiin Temtoiv to them, the 
Umled Suites (Ait 4) swnied to the "OhoctiM Nation 
of Bed People the luiurfUclion md goieinment of all 
the pciKins and piopeilv thnL mnv be mthln then limits 
west, so that no Toiiitoii oi State shall eiii hive the 
light to puss liivs foi the guieiuinenl of the Ohoct.iM 
Nil ion of Bed People md then descendants, nnd that 
no p<iil of the land giaiited sli.ill eiei lie einlnaieil lu 
inv 'Temtoiv oi Slate, bnl Ihe Umled Btilea shall 
toieiii sciuie Slid Choctaw Nation fiom, md agamsl, 
all laws except sneh as fiom time to time may he euarted 
in then own nation il councils, not inconsistent,” etc 
And in a tieali of Mnieli 21 1882, 7 Slit 366, 'mlh the 
Oiceks (Alt 14) the Cl cell coiintu west of the Mississippi 


1 Sir (asptei 7 and (Ibiptei 1 see BA ana B 
”166 U 8 4lS (1817) 


MIS soleninli ,mi mtied lo llie«e Indiiiis, ‘noi shill 
m\ Htiite Ol 'rmitoiv eiei haie i uglit to pass laws foi 
Iho goieinment of siuh luihuis, hut thei shiill be iBowetl 
lo goiein themsdios, so tai is mnv he (mmpatible ivitli 
tho geneiil Junsdirlioji whuh Congiess may tliinlc pioiiei 
to exeicise ovei them ” 

TJndei the guaiiahcs of those md otliei similai tieaties 
the Indi int, have pioceeded to efel iWiah .md eniiv on inde 
pendait goieinmcnts of thru oivii, enaetmg and executing 
tlieti own laws, punishing then om'u ciunlaals, appointing 
then own offlceis, i.using and expending their own lev- 
enues Then position, is cnlv is IBI?, is indicated by 
the followmg cxtiact fiom the opinion of Una coml in 
Xat'lev y Ooit, IS How 100, 108 

‘‘A question bis been snggealed whelhoi tho Cheio 
keeiieople aliould be consideiod oi tie.ited ns i foieigu 
state Ol teuitniy The tict that they aie undei the 
Constilntion of tho Union and subject to acts of Oon 
giess leguUtiug tiade, is a sufficient answer to the 
suggest ion Tbei me not only witlim oui jmiediction, 
but the fallh of the mtion is pledged foi then piolec 
tion In some lespects they be n the same i elation to 
the Fedeial Q&itimnenl as i Temtoiv did in its sec 
ond glade of Goioinmenl undei the oidmance of 1787 
Such Temtoiv pissed its own laws, subject to the 
ippioi al of Congiess, anti its luhalntants weie Bubjecl 
to tlie Constitution .ind lets ol Congiess The piinei 
pal difleienee consists lu the fad that the Oheiokee" 
onnet then own Liws, undei the icstiiction stated, 
appoint then own ofliceis, and pav them own expenses 
This, howevex, is no leason why the laws and pio- 
ceedmgs ot the Cbeiokte lemtoiy, so fat as iclates 
10 lights claimed undei them, ehould not be placed 
upon the same footmg as othei Teiiltones in die 
Umon It IS not i foieigu, but a domestic temtoiv — 
a Teiiitoiv which onguated undei oui Oonstltolion 
and I iwe ” 

SnnUai language is nsefi Mith lefeience lo these Indians 
in Holdta I Jo//, 17 Wall 211, 212 ' ' ■> (Pp 435- 
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Piacticallj dll of thi, Okliliom.1 tubes weio well oiK.miZLd 
when they mo\etl to the Indi.iu Tciiitoiy, iiifl In the new Imd 
•* * Thet nwmtainpd tomploto go\ciiiuieiils iiii 

ticulaily in the Eist, five tube iiens they hid then 
own schools, theh own legislnlHe assemblies, then own 
eouits And they did the Job well tJndei ill the uindi 
tious thei mide a recoid which would hive bten iiedil 
able to any municipality oi State lu this counhj “ 
Ceitain of the Fne Civilized Tubes adopted the politic il 
loims of the white woild,’ and adininistiatnc luliuas and opiii 
ions hdie fiequently upheld thcli jiowei nl self ROAeiiuin lit " 


« Healings befoie the Comm on Ind All on 8 J047, 74th Cont, tsl 
wa 1985 p 10 With the ctception ut the Scminolcs all ihi Five 
Cnillzed Tubes had nutten mil piinfed constitutions and lawb 
Schmcclchici, Tho Office of Indian Altnus, Its 111 tmv Vduities md 
Oiganlzation (1927), p 127 Bui see Leupp The Indian and His 
Problem (1010), p 332 

“J Collioi 4 Indians at Woik No J1 (June n, 1937) p 1 

“A iiw opinions cxemplifj (Ins view 

The Attornei Geneial m advising the Sceictaiv of the licasiiM that 
a national ban)i cannot Inwfull-v be esteblished at Miiseogie a lonn 
In the teiritori of the Creek Nations slid 


The iifaht of thi Cheek Nation to t 


Nation to the United States, and » 
foi the piotietlon of the tiecks 


the CiecK 

' faith 01 the latti i js pledged 
all the rights secui.d to 


The SupreiTie Conit in Tu>m> s Vaitii Blult"- 219 11 f> 334 (lOISt 


thev then czeicibod within a dehued ieuiloiv the 
sovael&n people hiving a tilbal oi„aniTition Ihu 

of laws and a t,ovcininent w "- 

, — iudicittl Th .... 

( ich distiict was piosided with 


It ifiolia V Leii alien 276 U S 3S, 


aisniets , ana 
(Pp 354^56 ) 

The Bupiemi Couit li 
60-er (1028) said 

V yoaia tho Cieeks n 

„.w,. executive legislatis,. 

were located In the Indian Toriltoiy and oicnpled i 


thus 


loctaws thickishiwa and Simi 

who VMlIi till (inks uiii kuduii is the hvi civilised 
ill mil uiidci (lie gu iidi inshi)) ot thi United States 
ilhiii tfiiitoiv oioi whieli it had plenaiy liii isdiciion 
inlillnc It to etciciSB full contiol oiei ihem and then 
' — ' [Steptirni v 


disiiiili^ whiiiiici it pmuii’d 1 need theiofoi IStephr 
I’hiioltt Aii/ioa 174 II S 449 tS3 et sen Vhoohee Nnti 
ffitcluoel 1^S7 Ij & 204 dn3_ c(_ .1“ hegiiinlnf 


... „ „ .. , -e tiegiiinliig and 

, Piiiod, duiiiiB which the illstilots weie widely sepa 
iiiiii iniiii uliiti ciiiiiiminitli s (hi United Slntis leli iincil In 
the III nil (lom cseifiiig l(s power of uontiol and left much to 
ihe tnlial gcnnnmuits Acruidiiigls Ihi tiibis fiaimd and put 
111 foicc \niious laws which thc\ iii, tided as adapted to their 
situations tniluding laws puipoiting (o lObUlato descent ind 
distiibulinn (Bleilsnc s Indian Lind Liws, 2d ed pp 040-64 )J 
ind to es-cludi piisons who win not mimlieis Horn sliaimij in 
liihal lauds oi tunds [Peininins Ctiik Laws 1890, e 7, 
UiKelUips CiiiU Laws 1S93 c 22 Cluiokio Intcimainage 
Cisis 20? U ■> 70 1 

rhi 'snpiiine Couil in (he ease ol Voun a IlttehLoik, 194 U S 
19i 68- .90 (loot), pa Mi Tn dee While, said 

While it IS iinnuediftnid lha( hi the ConstitiKion ot the United 
Mileb Ciingicss is xsltd with painiuimul powii to leguUite 
lamiiuicc widi (he Iiiiliiu tidies act it Is also uiidimbleu tbit 
in ticutics eiitucil into with the Lliickasaw Nation the tight 
ot tint IuIh 111 contiiil the piescun within (hi leiiitois u 
sigiiiil to It of peisoiis who inigliL otUciwiise he iigaiihd ns 
iillliideis his hern sauctlniud and (hi dutr ol the Uiiitid States 
to piotict the Indlins Minin acini ssion In nthei Indians ind 
wiiili pi i sous 111)1 snbiiit to then iiuisdicl Ion and laws” has 
ilso hiiii i<<o„in 1(1 Vits 7 and 14 Tieidi Tunc 22 ISl^ 11 
hint 611 Vit 8 'Itiatl \iiiil 28 1 S 06 li Stnt 769 And 
It is not disimtid (hut uudi i tin niithouti of tliisc tie.ities the 
Chiikisaw Nition has e\iuiocd the powi i to altnih conditions 


Also sec biief aubnutlid bj (Jommissiniici ot Indiin Altius lelating 
to powei of CoiieieHs ovei Indians — Uuiiings brtuie the Coniiii on 
Ind AS, United ktatiB Siiiate 71d (oueuss 2d seas on 8 2796 and 
H 2645, pt 2 (1034) pp 269, 269-270, 13 Op A G 34 (1681) 
'iienlj ol Tunc 11 lbO(> Ait X 14 31 it 760 788, Rcpnits of the 
Comm ol lull xUt (ISSS) pp 11. lit, (ISW), p 202, (19‘I0) pp V) 
90, (1891), Till I, pp 240-241 

I'scupts fioni the (ouslitiilion ol tin CUciokres an coni lined in 
f'Aciolte Nation i Tomnemiie, 199 U 8 106 (1804) Foi a decision 
holding that cciliiu lands wiie "ocvnpied ’ by the Ctaeiak(.e Hntlon 
loi till puipo I ol ciinunal and taTlng Juusdiction see Unites Btalcs 
l Boon a 28 Fid 05S (D C W L) Ark 1885) In czeenting tiiaties 
the view ol tho United btatea, and not of the Clierokie conucll governs 
fcdiial action 16 Op A 0 404 (1879) 


SECTION 4 GOVERNMENT OF INDIAN TERRITORY 


Ab a lesull of the adheience of the Fit o On Ui/ed Tiibek. to tlie 
CoutedeiAcy (luxmg the Cnil Wai, the Pies.i(lont of tho Uinred 
Slntes was emiioweied to .ilnoftato OMstuiK tieaiios with these 
Indians Accoi dlngl\ duiing ISfiB new ti eaties weio negoti ilod 
with each of the tubes " Foi the pnipose of f oiiniug ,i fedci itod 
Indian goieiument ot the tubes, ccitam id(*nticnl pionsioue 
weie luseited in each tieaty” Though the plan failed to ina- 
teiiali/e,’° the teiiitoiy Intended to he thus oigani/ed beciiine 
known as the Indian Tciiitoiy® 

Soon it was appaient that the seclusion and isolition whnh 
the Indians sought was to be disturbed Landhungii whites 


WAct of July 9, 1862, 12 Btat 912 628 

“ For further details, see Cliaptei J, sec 4 , Chaptei 8 sw 11 pro 
visions lu some of the ticatles foi thi lemoval bv the United States 
Guveinmont of fieedmen from the Indian Teiiitoiv were not fuISlIed 
(The Chickasaw Fieedmen, 193 U S 116, 126 (1004)) , and piovisions 
for tho granting of tribal membeisblp and other lights to fttidmcn woie 
often not complied with by the tilhc or completed after a long delay 
Boo Waidwell, A Political Hlstoiy of the Cherokee Nation (1088), p 
981 The histoiy of tho litigation and legislation legaidlng the fieed 
men of the Cheiokee Nation is discussed in Ohootaui and OTMokosau, 
Nations v United States, 61 C CFs 09 (1089), wblib mtes many leading 
cases Also see Keetoowah Socirtv v Lane, *1 App D C 919 (1014) 

“See Mills, op ett, pp 2-S 

*i/hid Ihe lednced Indian Teiritoiy after the sopaiabon of Okla 
homa Tanitoiy wai> dsaoilbed by metes and hounds In the Act of May 
2, 1800, eec 29, 26 Stat 81, 98 Also eee Chapter 1, sec 8 j 


uiciflnwtHl lido dm Indian Tciidoij lud le.irlied aliout n. quai (ei 
ul I luiUioii at die hegiiiuiug ot thi last diH- ide of the nine 
teeiidi cinduiy Despite lieaty obligntious, many whites 
sti(iiii,h (hsiied to substitute thou own methods ot goieiiiment 
loi those of the tubes In p,ul thit, was due to the fact that 
Iiidiin laws and couits had no Juiisdictioii oici the white sef- 
tlus ' iiid the Indian Tpiiiloii hecbiine the ieluf,p foi cilminals 
iiom neigliboiuig states Bj tho Act of kLi> 2, 1800,“ a poitlon 
ol the Indian Teiutoij was cieatcd into the Teiiitoiy ot Okla- 
liom.1 Tills act pioi ided that until if tei the adiouimueut of the 
fust (oiiitoiial asseiuhly the piovisions of the compiled laws 
ol Nebiaslvd with lespect to piobite couits and decedents, so 
tai 03 locall) applicable and consistent with the laws ot the 
United States and that act, should he in toicc ui the Teiiitoiv 
ot Oklahoma The ict also pionded that as to tho poitiou of 
the foimoi Indiin Teiiitoiy compiibuig the lands of tho Five 
t’Hiliaed Tubes, and lands occupied by othei tiibea and leitain 
olhei lands desciibed in the act, the laws of Aikausab, at. pub 
hshed m M.in&fleld’B Digest foi 1884, including descent and ditr 
tiibnlion, should be operative theiem until Oougiefcs should 
oUiciwibe piovide, insofni as those laws weie not locally in 


•84 Op A G 275 (1024) 

“SeeicoLffrot-eMonu/’o Oo v Needles 69 Fed 08 (C C A 8 1809) 
•* 28 Stat 81 For a discussion of the provisions of this law rotating 
to couits, see Cbaptoi 18, sac 4 and Chaptei 19, secs 2B and 6 
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ilipli* |)>U' iioi 111 ioiiHkI with iiiv l.iw <i| III till iiiii 

Msunis cit tlio ict 

Utuli'i lln iiiiiMMiiii'^ Ilf till'' 1(1 |lii> li(,isl iliiM of till 'Inn 
loiv of Okliihoiu 1 iluiiiii. il' Iii'-t 'l"•‘'Ioll wliiili (xinui! on 
Dccniilioi 21, ISfld, iii'.Mil Liw- iil iIi'mi'hI hi '.hi f i smoii wlmh 
iKM imo I'liiiliM 111! tint (lili t'liiKi'i limit till* li«-' of tint 
[inilloii ul till' iiiili.iii 'I’niilou Mliiili (i)iiliiHH(l lo lit mi 
iiitiil, Avsi'l ml VUoiiiM biiinil lot fill Iiilciim Diiiiiriunil 
1 ilii Assoii 111 Jii'-liii 111 IlK 'Miiiii im < oiiil 111 llii Imiliil SI ills 
^.ln DL\<iiitn in iii iiiiiiiiiiii d iti rt Oiiiilin IT Ih'W illoi 
liiiilitiliL, nut Hull llii' liws of disinil uni ilisli ilmltnii nt 
Aikiii'is ^\l‘u III iiiiilliil iMtli (III inoMsioiis 111 till' Ginii il 
Mlotiiii'iit Alt ii'lituil III iliiiM hi'lil tliil Midi Ini", mnUi tlu 
Iti'lll Vit isou' ‘iiniiiilii ilili to till I'.tili' III rmliiii illiitiipv 
111 lh(> Indian 'L’liiiion mil liii'uliiiL (Inl llit ot Kiii'.i'n 

IS jiiiiwikd ill 111! Ociii'i il AlJoluinil Vif did not ipiih lo Hit 
Qiniim mill' '111! Vikiiis,is]in,iind<i lilt Vi I ol 1k‘)li udilii'd 
1(1 flu riKliaiis ol tliil lulu Atin iiiis ini'lmuii nt U.,islili(iii 
111 ISMI Onntu's's iniUBiii lUrt i ii(ili(\ of tiimiiulint. Ihotulul 
LMstnuc mil KiiM'i mm lit ot Hu Fi\(' f ‘n ili/ed 'Pi ilii s and allot- 
1111, till'll limK ni se\Pi lit! AniPtmiuils wtu lU'Rotiittd 
li\ llip Dntes ('omniissiim tnlh iMih ol llic lulus m oidti 
to I'ltn out tlitM* (iliu(U\i.s " riK suiiunii (oiiit lus lU 
Millwd tins (onditinii and tlic icsiilliiiK 1 p„is1iIii>ii m tlio (av ol 
MtDhn ^ LiHiilhn 

lu liiuo till' tiiliis c.iiup, IlniitiKli ndt iiuiiu scltlt 
uHUts, lo lK> siimmudi'il In i liui,i. ind nuii'isiim \ilute 

(ActofManhS th'U sic tfl 27 Stat bli <MT 
-■ Sm /epaitf V*iii 221 D s obi (lojai 

*'276 13 fe IS (lUS) Tlu iiiurt isUliUsbid In ISSO lul Jim ilKlnm 
of all oftenois lommittnj in tlu Indmn T( niton iiKiiliisl am ol th. 
Inns of till Fnitod stiies mil piiiil liililo nitli ili ith ii iiiil' ismiiiiiiit 
at hard Itlioi On tlu ofluins coscriil no hi le Jfdls in tl S 201 
ttswn fn ie itaililolil Pflilinaei 141 U S 107 114 (1801) TUo 
toiut also posMssid Jiiii'iliition mu '11 nil u'li imcisii «liiic tin 
niaoiiiit imolud WH flOO oi mon ivuiit wliiii liolli iinlUs wui 
mamlicis of Indian tnbos 

is to wlmt constitnti's ii mnnlage iinrtfi the IWh oi ti Iml customs 
ijf ini Iiiilliu lutiiiii wirhiii (hi ini iiimii ol tbi lit ol Mn 2 IS'MI 
c tS2 let- >b Sb blit 81 08 SPi Cani'V ' Chapmuit 247 tJ b 102 
(10181 In fCHl (tloir J/u/iiiJkcIwiiik/ Co t 'Vdi/fu li'l Kid OS 
(C C i S, 18071 thi Ciituit Coiiit of ippeils m iiitiipii lint the 
Ut of Mot S, 180(1, aei 20, 26 Stat 81 <i0 said 


• * • hiftlon 0061 of Miiiisflilri’s Dl'est is llie Inn of the 

Indian Teiutois Just as much ns if iti bad hi eii euaitid In cniiBiess 
ill hill ii'ilm It IS I nil till to MipiKisi that ihnpiei M 
containing the seel ion In ptnsllon is to be tnnicl in thi 
Indian T niton ns an Vrkinsas stitnti as mni’a h. Cic rise il 
a oiiestlon shonlil silsp uiiilei it in thi uiinlt comt of Ilie 
Uniiid btitis ftii thi chstiiit of irkansns * * • Ih- nit 

ot congieas adopting an entiip code of laws toi tie Iiidim Tiirl 
toil Is iiol to leitno the lunllid and iistuaid coiistiuition plaied 
upon the process att« (BPCtlon 014 Kpi SI ) whitli raiuli 
iiquliid thi drcult coiutb to confoim tbi piiictlie niifl pUadin". 
tn tboae touits lo the prictiie and pleadings in tin tnti loiiils 
‘nil near is may lx ’ f * * (Pp 60 70 ) 
ilso IMS Mlim T Amoia, 2d3 U S 41T (10141 , Jomn t Pathiimn 
271 U H 044 (1027) , 8o«pB) 1 non, 48 Fed 302 (P 0 i S 1SB11 
Blavlool s Incoipoiatti Town of jHiialwce, 117 Fed 120 (CCA 
8 1002) 

For a dcta'led Rcconnt of the hislori of the court* see J/i»fev i Ams 
wo, 111 180 tr S 260 (tool) 

Poi otbtr case* interpieting this law sec Vnittg Ptates t Piiifoewn 
163 U S 48 (1884) lldiifv y f/nitcd Sfir/rs 103 F fl 400 (18961, 


|iii| nl iliiiii iiniii III till nliilis i>iilii]ii,( Hun ilistuils 
mil liMiiR Hu II siinii isiiuiiiil tiiimis simk gioneis 
mil nil II 11 mis mil nlliii' is iiii'ie ,u 1 miiIiiuis TUt 
riiilid SHIPS HiPii iM'liiltiil 1 mill fill iiHkiiiR II lllM’i 
iisi III Its iiiini'is \IIul,iiiini 1 I mini 8/((/is, 224 U S 
11,1 411-410 M imiiK \ Hi ml II, 210 V H 441 440] 
flli II II (lul 111 Hut iiHiid h IS 1 lie mug on Hu ((lu'stions 
III toil s| itid IP 111 I 

ih an II I (it Jiaitli 1 ihso, c 111,20 Slit 783 isiieml 
iiniil Mils pst ililisliul till Hu Iiiiiian Teiiitini mil ri\ui 
M il isdii Hun 111 111 im olii'iisrs i>, ijiisl Hie t'liited Stites 
ind Ilf ii'ililii mil lasps Mbuu' not wliollv liitMem ppi 
suns ol liirtian lilooil lit m art nl hlai 2 IS'HI, c 1S2 
^1J0_]l 26 Htil *)1, Hut Miiisdu tiiJll was euliiaod Jud 
smeiH genual stiliilis ol tlie Slati nt Aik^msas, pnb 
lislud til aiausbilds Du-isl wi ii> pul in toicu in the 
'I'liiilott sn 111 Is mil till Uh miiiiilualilt' iii in LOiiflul 
with Invs 111 (‘iiiifiiiss lint Husp 2 nn''iM(ins wue le 
stiiiliillit iitluistiillieitUil tlul I be L 0111 ts Ilf each tube 
shiiiiui uiiin PAiliisiM' MU'-dii-liou ot all lasps wholl\ 
lutwceti uiPiiilieis ot tbe liilw, and tbit Hit .idoiitcil 
Aik. ms IS si iliiti's shimld mil ippli lo siuli cases By an 
Ut lit Mil lb I isOI ( 20‘), ^ 111, 27 Stat (riO i lomimssiiiii 
til Hie fne mili/id tubes w is iiitkd iiid sptcullv 
nilliiiii/ed lo iinidml iiegnli Hums with enh of tbe tilbes 
looking In till alloluiPTit iil a put of its lands among its 
nieialiois, to some appiopiulc dispiis.il of the iciimming 
lands niid lo tmlUei ailuislnuiils piPimiatiii v to llie dis 
solution Ilf till' tube Hi in ut ot Tune 7, 13‘>7, t 3, 30 
SI it si-sl I be speri H lonil Mas rupii OMliisn p jimsilu 
tioii (it III tiituie lasps, mil md cunninl, and tbe Inwa 
111 IliP Umtid St lies and tbi State oi Aikansas in fotet in 
Hu Tuiitiiii wcu* made apiilicable to “all pei sons theuin, 
mesputiM lit laif’ bill with tbe qn iliflcatioii that am 
it,i((iiKiit nt'gohittil bi Hie lomimssion wltli niiv of the 
flu* ihilm'd liilHs, when latilied, shmtld supeisefle as to 
siiili tillie am lonfluting pioiisuni lu tbe act Bv an 
ail of TiiiiP2h 1803, c 017, 1)1) 26 lud 2h, 30 Stat 130, tbe 
uifiiueiuint ot tiilial 1 iws m tbe special couit ■was fOJ 
liiddiii and tbe tnbal cimits wei( abohsbod 
Thus the longussuiiinl emrtiiicuts gi ithmllv came to 
the piilut wheu this displicLcl the tiibil laws and pnt 
lu foul 111 theTciiifoiv 0 Ihiilv of Liws adopted fioin the 
slitntes of Aikansas ami intended to le.uh Indians os 
well IS white pel sons e\cpi)t as Ihei might he m ipplionble 
111 initiinlu sitnitious oi might be supei&edod as to anv 
of the live civilired tubes hv lutine agiecmonts (I’p 
€1-62) 

Bi llio Ac! of Apiil 2fi, 1004, ' it wa« plot ided that 

All the haws of Aikaiisis lieutofoie pul in foice in tbe 
Indian Teiilloiv aio heiebv loutiniiod and extendi d In 
then opeintion, so is to embiaee all poisons and estates In 
sud Teniloiy, whelhei Indian, tieodmen, oi otheiwise, 
iiidfiill and cnuiiilete Jciiisdulion is beiehi coiifeiied upon 
tb€ distiict coiuts In said Teiutoiv m the settlements 
ot nil estates of decedents the giinicliaiibliiiis of iiiiuois 
and UK ouipe bills, wbetliei Inditiib, ficediueu, oi otliet 

Poymoni t Roywona 81 Ficl 721 (P C i 8 1 897) . Herultouph T 
SmifA, 248 Fea 823 (C C t 6, 1317) Tht statute did not cmpowei 
the comt to entoitnln an aotion o^iniit tho (^oetnw Nation ThPho V 
(■hot tail Tiib< of hidiaiiB 00 Bed 372 (C P \ 8 1801) noi itpcal the 
\cl lit Pebiuary IR, 1888 (26 Stat 31) Ooti eii y Harlty, 16 Bed 37i 
(C C ‘i 8 1399) For an analysis of what eases might b( coiistdeica 
In PTiliislTo Iniisdiction ol the tubal comt, see OraWiee y UaMm, 
64 Fed 428 (OCAS 1898) 

■88Btal 978 sec 2 


SECTION 5 STATEHOOD 

The viitiinl dis'9o1u(ion of the tilbal gtn einmeiite, in the Indian euabhng act lias been well snimnniired bv the Sitpieme Comt In 
Teiiitoir tlcaied tbe wai £oi the cieatlon at onotboi state Jojfenw t Ji'iiii, " 

Aceoidingly on June 10, 11)00, an act was passed making possl By th© enabling act of Jiina 10. 1300, c 3885, 34 «tat 

We Ibe admission into the Union ol both Indian Teiiitoiy and 267, p ioyision vyas made tin admitting Into the Union 

OJJnhnmn Tenitoiy as the Stnte of Olcbihonn This soinlled »2471J 8 288 , 282 (1318) 

it the tune of the enabling act theie was a laige population of luflinns 
In the Indian Teiilloiy, but a much largei population of Whites 


-• Act of June 18 1906, 14 Rtnl 207 



TtRAIlNATlOM 01' 'IKIBIL OOMsiRNiMEM— 1 n Ji. CIVILIZED TRIBES 




1)oth the Teinlon (it OKlihoiii i uirt the Iiidun Teniloiy 
as till State Ilf Okl ilimun Eadi Touit(n\ hid i distiuct 
liddl of ]o< il laws Those m (Ik Iiuiiaii Teiiitoii, as wo 
h<ne spin bad lieiu put in foite tbeu hi Congiess Tho-c 
III (he Toniton of Okl tiKima had been mictcd In the 
(piutoiial IfRislitnie Dieiiiiiit, it btttei that the new 
State should ((imp into the Union with a hods ol laws 
applsing with piai-tiLiI uuitiiiuiits thiouRhnui (he St i1l 
C diianess ptoMcltd in the (iiililini, ut (<i Hi tint “the 
law s in in the Tn ntt» ii of Okhilioiim, is t ii isapiili 
( ihle, slnll cJtimJ mn uiid nppJtj to sinil BMe until 
(hanged In llio li'Kisl.itmi tlioiiol ” uul tiho 21) tint 
“all liws ill time in the Tantoni of Ollnhoiuii at the 
time of the idmissidii of said State into the Umoii hall 
be in time thioiii/Jioiit siiiil Htuh cxcipt is uiodibed oi 
Plunged In this ,ut oi In the toiislitutimi ol Ihe State” 
The people ot the State, taknig the s mie Mt.w plot ided in 
then umstituhou (Ait 2'i *i 2) fhit “all liws lu loice 
m the Ti 1 1 itoi // ol OLliihtmiii .il Ihe time ot the idinission 
of the Stito nilo the Union winch ne not leimgnaiit to 
this Constitution and tvhiih iie not Ini lllv in ipiilic ible, 
shall be to imd Hiiienii iii fotee in the htiilt of 

Ohlahomu until Ihn etpiie In thin own luuilation ox 
lie altiied oi iipt iled In law ’’ tl‘p 2D2~291 I 

It shditUI he notiil tli it tlu' ut ivpiessit pun nils thit lulei il 
aulhoiitt otei tin Iiidiins should iii no wat lie iinpiiieil iioi 
shoiilil thi iiiiipeilt lights (it till Indians he limned *’ 

On Notenihei 16 1907, the 'imiloit ol Okl iliouxt iiid the 
ludinii Teiiltoit wcii admitted into tlu 'Dmim is thi State ot 
Oklahomi iiiidei thi eiiibliufc, lit pissed hi Coubuss oii Tnni 
10, 1906,“ as amenikd In the Act ol llaicli 4, 1907 " Tlic en 
nbliiig act xml Ihe lonstitution oi tne new stall united in 
(leilainig that with uitalii eveptious, not mileiiil luu, Ihi 


Joplin UnianliU Oo i h/iiM fltrttc 216 11 b HI II-l-l+l (lOlM 
TInriPi hiHllon H of (he I'liitis \ll of Tuni 2S isus XO Silt 4*11 4'l<l 
t owns had lux n 0 gan i/i d incl w < < e ki "W ing i apuHx i iid iiiiii h ot (he 1 ind 
hid been ntlotled 


Altotnients to llii mciiibiis ot tbi lailous Indian tubes in 
Ohlilionii linil Iiun siibstimti illi loniiUitiil it the liuu ot thi 
idmisiioa of Obliihonn to itatihood « » ' (Blidsoi hiUlaii 

Land LhW£, (Jd id 1611), p 37 ) 


’'■Dnati aiCb 16 niifl 20 ot tbe OWthomn fnililhig Ait the slnte 
took tbe plica of the tlmted Btxtes lu ipgxid to a piobumtion foi adtil 
tery, commenced in Induii Teiutinj ntlone of the teinporarj coiirta of 
the United States, infl ill ewsenltal paits of tlu probociitloii pv»d to 
the state Bonthetii Buiitj/ Co T OUn 241 U 0 B82 (1910) 

“84Stnt 267 


laws 111 linip ill the Ttiiuon ot OMalioiiia ' at the tune of fho 
stites uhnwsiiiii should hi In timi lliiougliout the stati nuci 
thit Ihe '(ouits ot oiiRiiiil iniisdiitiiiu ol such State” should 
be the snecissms o± “all lomts ot oiiBiiial imisdulion oL sud 
Tciiitiiilos ' The laws iil the Tinitiiii ol Okhduuna wlmh 
weip thus pul 111 loice ‘tluiiushiiiil" tlic iiiw state iiicliiiled 
loinpu hi lists f piinisioiis lot tlu i dun nisi i xt ion of osl ties of 
(leiidiuty, the ipiioiiitiiKiit ol (lUiithiiis ot uiiiiois and tin mil 
IKluits and the 111 iiuiM mini md sale ot then innpeitv In the 
tiiiilnix Ilf Oklalunni this iiuisdnliim w is \ested in piohato 
einiils mid bx the consiiinljon ot tlip new st lie tli it junsdiilioii 
was (oinmitteil to the (nunlx rouits “ 

Till giniial cimditiuu exisUut in the Stxtc ot Okl.ihonu at 
the time of Its adnnssiou to the Uiuon h.is been de>wiilH.d is 
lollow s ‘ 

Uklahoiua, with 1, TOO OHO population became ,i Slate 
oil Ainimbei 16, 1*107, tiiioii a iilcdge lout.iimd m hoi 
I mistilntioii that sht ivould ncxei question the juiisilic 
fioii o± tbe yedml (lOicninienl iixci tbe lu duns mil Iheii 
lands 111 its powi'i lo ligislilc In law oi leeulition 
I oncei iiiiiK then iicbisin inoiieitx Iimueilialily she bad 
H deleft itioii 111 C‘oii„uss mil at oiici begin a deteiimncil 
i iinpaiftu toi tin thi 1 lepeil iii the laws enmted toi tbe 
piotectioii of the Iiidiaus The juain iiguinent einphncd 
was that the ludniis weie coiniietent to cnie tor thou 
piojxutx and uiodiHl no loftislatixo piotcetuin again'sl Im 
pimicleiKC, that the State could he ti listed to .ilfoid them 
all the piotcitiim Hux lOqiniPil .lucl tint Fpdexal guaid- 
lauship and supeixisum should ccxse, nx an intcifeiencc 
with the peisoiitl iiiixiliftcs iiicl lights of iitiaeiis of 
Okl dioma ' '' 

Tins figlit I icsiilted m ihe enactment of n Inw 
on Mix 27 UKIH ifleitixe lulx 27, 1909, icpexling the 
lestiii turns on the s.de ot i lirfte iliss of l.iud, iiulufliug 
all bomcsieuls of fieuliui'ii iiid ol uused bloods of less 
Him hall Mood ficmuft fiom ipsti iiliiins till told nxei 
9 720, 0(K) an es i| juoudivl also thtif all liomesieads as 
w’pH as ill lands fioni wliifli lestilptinua 'ig.unst ‘.lie 
xveie lemoxed, shmild heiome taxable the same ns lauds 
of while peoiiU, wbtthei sold by the allottee oi mil This 
late act xiohited the teims of the agieemeut made with 
(he Iiiduus undn which the homestoads of the Cieeks 
mil the allotmeuts, oi pmts theicof, of the Clioetaw and 
othei tnlK's woie exempted fiom taxation fox a given 
peiiiHl (The Amuir iii Indian, by Wnuen K Mnoiehcad, 
llio Andoxex Pi ess, Andoxex, Mass , p 14S ) 


■24 St It 1286 

”8(9 BleitattT Kei/cs 293 V S lOI (I98li), pet tar rebiailug den, 
2W» It a bill (to IS) 

■> Qnoiiii iiom UpnilngR hi fun the rnmiu on Infl Alt Honne of aepii 
sintatixis 74tliConi,. 1st Btss on H E 0234 (1985) pp 71-72 


SECTION 6 TERMINATION OF TRIBAL GOVBRNMENT^PIVE CIVILIZED TRIBES 


The Comuiissiou to the Fixe Oixili/ed Tubes, flist known as I 
the Dawet Commission, picpaxed the gionndwoik foi the tei I 
minnhon of the tubes by piocuiing agieemeiils with the sexeinl 
nations leUtive to the allotment of then lands* Coiuxmssionci I 
CoUier has said " I 

♦ * the time eaxnc when the picssuie of xvlule poini 

lation made mevit ible a bienk up ol the indinn texiiloix, I 
a bieak-iip of the Indian owueiship of Ihxt xast donum 
OTiat bleak up was sought thiough .dlotting the land in 
seieinlty In addition the tubal goxeuimcnts xycie pine 
ticnUy nhiilished hx statute And the tubal Itensnies 
weie amalgamated xxlth the United States Ticisuiv hut 
the fundamental technique was lUotting the lands in 


«• feep »c 8 The work of tills commuislon w flescilbed In 84 Up A Q 
27B (1824), and in Woodiottia v DrOio^fiuieir, 288 U S 284 (1015) 
Hearings boroie the Ben Cnrnm on md Aff United States Senate, 
74th Coag, let sees, on S 2047, lOJB, pp 10-11' AI»o see secb 4-11 


••exei ilt\ and fh il wis done and at xaiions times ipstiip 
(ions weio lifted mil met hods weie applied in xaiious 
Piiiis of the St itf* diffeieut liimi those applied to the tiiheu 
in thi West And theie giexy up lou^lv two bodies of 
ludiin l.iw, one iftectniR the faxe lubes and laigely the 
Osafti's the othei aifocting tbe lubes of the West, and 
who had mostly come fiom the plains aiea 
The tennuiitiou of the tubal goxeinmeiits i& descilbed bj 
Bx Commissiouei of Indian Aftaua Leupp " 

• ' ^ bx succcsMxe acts of Oongt ess the Fixe Omliaed 

Tubes weie shorn ot then ftoxeinmentnl functions, theli 
couits xypie abolished md United States couits estab- 
lished, then ohief cieeutlxo officeis weie made etibjeol 
to lemoxdl by the Piesldent, who was autboii/ed to fill 


'''Fhe Indian and Uis Fioblem (1910) It shonld be noted that the 
temunatlon of tubal goyeinraont wns finally effectuated by agreements 
with the inteieatPd tiibee Bee secs 8 V-SD 
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))\ iiniimiliiii 111 till \ II nil ii>s thus (U \l((l iiiiiMsiim IS 

III nil till Uit suiK.is(svi()ii III thill iiiiiil mIiiiiiI'- In i 

liiililli sihiinl svstiin 111 lint .lull'd 1i% ^uiii il 1 iMlmii lliiii 
mini n\i s \M II iliulisiud tin sUi niiiiiii imlilii luiild 
Ill's Hill 1 llllls i\ Is nidi ml tllUI li .isl lIuM's \M II III! 
litildi II III II III 111! Ill SIS mil iiinii th.iii lliiiti ilixs III iii\ 
mil M>ii .uiiliu'M li,sis)iln( .III iiiiliii.iiiii Hid 11 nlii 

tiiiii M Is ill 1 1 ill il iii\ iliil iiiili'ss i( III I mil till iiipiiii il 

nt till 1’ii‘siiiiiit Till iiiih tni'siiii sliidiiw III III lion lit 

till sunn lint till inlMs isiiilmsis (inn t,iinUiiii, iniii,- 
liitinii till ill thill iiiiiiKilv oi till iiiiiiiiiK tliudil (ill 
1)1 disliihiili (1 Hiioiu, till' iiiilmiln il iiiiiiiliiis \s iiiii 

III till IimIii i1 iiiiliiis Ills siiiiniii'd It 11(1 this i ‘i uiii 

tiiiiiiiiii lit till mills III moil il i,.il illii t |iis| IS HI III iin 
Stills iiiiiiiii Uiiiiis III nnitiiinid Is lit,il iiitiliis iltii 
tlii'i hill II isiil ti) ilii liusiiitss .iiiil HI (11 Hill ill\ ill 
soil 1(1 till till Jlllllllisi' III iMlllllIll. up till II ill 111 

(I'll .h 117) 

Till \<l 111’ Jiiiii JS IS'i'' “ iniiiuioiih kiiiiwii IS (ill ('mils 'll 
ihnlislitil tiilnl (mills'" .111(1 dill Ill'll liidliii 1 i\i iiin iiloiii. ihli 
111 UrtiiiL iiiliits" 'lilt Suiiunii (oiiil 111 tin i i i ot l/onis 
\ Jliidifwl ' iNiilHiiid till' inuiiii i of llip ('lulls Vi( iii ii‘i,ud 
to lino 111 Uic Pm CimIi irtTiiliis 

\iit\iu« till' (mils k(( 111 till Iwlit III till iiiiMiius 
(Uiisloiis (il tliisiiniil <111(1 IlK dc iliU}.s IhIi\(( II llic ( link 
isiws Hid till TTiiIlid St iti's \M» Hi nt npilililll till! 
one nt fill' ohjiits (Mi.isinimis the iiliipluiii nl lli.it ii I 
1«\ CiiiiKit'ss, li.iMiifi ill \n\\ till ptan iiid hilt in nl the 
CliK k.is.tvrs, tils In piiiuil tile (iintiuiHd ivmim lii 
tlu ligislnlnt' lioili ot tin. ttilii of smh i imwii is is 
iKU' toiniil.iuiid Ilf. suiipit to ,1 Mtn iiimi'i in flic Piisi 
dpiit mu sudi logisl iliDii is ,i pioM iiliM nl nlnti.m ind 
iiDHdiimns Ilium (P 101) 

111 iKiGi'mciit ” in st.ilule piiiMsioiis well' nmli foi the 
tPimimition of Ilii* tiibil itoiPiiimeiits hi )Iiiih4 I0i)8 il llie 
litcst II was tliiiuiilit th.il h\ Ih.U Him tin' Inliil lindMniitd 
he illotterl ITimni't, tlio iiei I'ssih tin the iniilimniico of llio 
liilii's h(iciim> .ippaiiiil liefoie Hie date set fni (Ucii diiuisi iml 
the Toinl Ilesoiiiliim of aiaitli 2, pioi idiil fm llip routiun 

ante of lubil eMsti'iue mil goieiiiinent ot these (iihes uiilM llie 
distiibution ot the tidml piopeilj “unless lieuattei olbeiwisi 
piuMded bi l.m ” The u('\l luimtli a i oniinehensivo 1 iw was 
iwsbed Limnius alt Ibe tubes 

Till Alt of Apiil 2(> 1006.“ iniiMiled toi the luiil disposition 
of the nflaiis of llie Pne Citdi/ul 'It dies It in muled foi the 
Lomiilettoii b^ the Ntiot 111 ot tin Tiiteiini iit the eiuollnieiil <il 
the tubal nieinheis one set louipiisinj' the ficwlmeu and the set 
ond tile lemaiiung nienibois it empov eunl the I'lesidciil of the 
Imited States to leiiiove the piiniiptl thief of Ihe Choctaw, 


■" to Htii 411 Till I nuslilnliuiiiilili oi this lit \i is uiilnlil lu 
A/e/iftms i Chiiiikif jldtinn 174 t' S 44'5 (ls')‘)) tlmoUi \fitian V 
mtihcoik 187 11 S Mi (JWJ) 

■"'Set iS 
o >511 iO 

a 1«)4 TJ b W (14041 

a Choctaw CTiickus Hf Vgrpiracnl in tie Vet of Tiiiu > lh4S JO 
Stdt 441 31 J, (lid Afticemeut of Miiiii 1 1'IUI jiiii 4b )J M<it 
8bl. 872 Cheiokoo Agiiiineiit In tit Vtt ill Tiili 1, 11)02 s<i bi, 
12 StBt 716 721 

a Alt of Mirth 4, 1901, let 8 (Bemmolt), J2 Stat 482 lOOfc. 
a 8-t Stat 822 
«84 Stat 187 


SECTION 7 ENROLLMENT 

The genet al polioy of the Ifedoial Goveinmenf tin a miinbei 
ot veals had been to hilng about the iilliifiueni in teveiulli of 
Uibal piopeity with leitam levtilctlons miini aUeuation, and to 
confei otizenghip, &tule and national, upon allottees * T'lio 


(Iieioku Cieik.oi fieiuniole I ilbe, oi the goieuioi of the Chiiku 
sii\ lube lot tiiliiie to peilium Ins duties, .md to “fill mi vi 
I Hill iiisiiii, Jriotii itiiiui il dJs.ibiliti 01 ill lib of till iiuiiuibeni 
111 ippoiiitiiii til ot a <iti/i 11 111 blood of Ibe tilbo” The HecU'taiv 
III Hu liiliiiiii i\ IS gi iiilid (ciiisiili lalile pniiei in legate! to li itial 
ill.iiis UK liidiiif, (iiiiliol of tiib.il ^tliools,*’ the collettion of 
liihal II minis'* uul funds,’’ sale of teilaiii tubal lands, build 
iiUs Hid iithi 1 pHipi iti ol the ti ibts, ' and the iioi i ipita distubu 
linii ol liibal funds ' Setlioii 27 pioiided that Ihe lands of 
ilii hue (Jiiili/id Tillies upon tluii dissolution ‘shall be held 
III mist III the 1 itiletl St ites tni rue use aud benebt of tin 
liKliiiis' ot i nil of till tubes ‘.Hid lluii liens’’ as shown by 
Hu Jiiiil tolls 

S(i (loii Jh pimidid toi Hie eoiitliiii tin e ot tubal etieteiieo and 
Hi( pii'iiil tiibil goieiiinu Ills with binllod poweis Thou 
ai Holts iMii made subjid to tbi ippioial of the Piesident of 
Hu United St it( s' 

Ml Tiisliii Van Dei mtei lu thi ease of HoiilTiOn Sinetii Com 
IK iiiif \ Ollalioma ' doscubed the foimahon of the State of 
OUihoini <Hid couti istfd if wifh Ibo pieiious govemnient of 
Hu leiiiioi i hi CoiigK’ss 

Ui iiisuii ot fhe coiiilitiniis aiisiiig out ot the piiseiiee* 
ot Hu Put' Oiiih/c(l TiiIhs no oigiiujed teiiitoiial goi 
I itmiiiii w is eic'i esi ihhshiil in tlu Iiiib.in Teuitoiy Up 
to the tarn it beiiiiiK i juit ot Ihc Stite ot Oklahoma it 
ii is (.oieineil midii llie imiuediati diioetion ol Congtess 
Hindi legisl iiivi loi i( 111 ifspeet of niinv malteis ot local 
(II (lomtstit (oiKein ninth hi i State ue legulnted hy the 
s( 111 legisl itnie uul .ilso applud lo it ni.niv laws deiUng 
mill sub)i(ts nhith niidii the ( onslitntuin aie within 
I'Vdiial lalhci Hiaii st ib lontiol In nhal was done 
Ooiigi ( ss did not i ontemplale llinl this situation should be 
of loiiB (Imatum, 1ml on the (ontiaii that the Teiiitoii 
should he iiu'paiid foi i.iilv mrliisioii la a State ( onits 
desicnated is ‘United Slates loints" neii teiupoionli 
tslihlishcd and iniisled mth a Loiibidei ibk uieasnie of 
dill iiKliiiniin.djinlbdldnin and them was also pi oidslon 
loi hogiiimiiR public piosetutions befoie snboidiiiati mag 
istiates 'llieie being no oiganwetl local goieimnent, such 
pioseciitioiis, ipgiidless ot then natuie, weie eommeuted 
ind < (inducted in the name of the United States, and in 
laluiig bill bunds il w.is named as the nhligeo 
The Kniblnia Act, Time lb, 1906 t 8335, 34 Stat 2b7, 
M.iich 4, TXIT, ( 2')n, tbid 1288, pioiidiKl that the nen 
Slate should emliiiKo the ludian Teiiitoii .is nell as the 
Teiiiloii (if Okl ihom.i It contemplated that the State 
by itb cousiitnlion, nonld establish a system ot eoiute of 
lib own, .iiid piovided toi tbiidiug the State into two dls 
tiKts aud dealing theieui United Stiles eoiutb like those 
ill othei Si lies Tlio temiwiaii louits weie to go out of 
e\ist(?ute ami this made II necessaii to piovide foi the 
(lisiiositioii ol the business pending befoic them in vaiious 
stages (rp "Kk-GSD 


«k«( 10 
"Sac 11 
"See 18 

»Seci 12 and 15 
‘See 17 

Foi eminpUfc see atatinient of D IT Tohnslim, Govemui of tie 
ChlckHtmw Nation, lelating to tubal .iltaUi,, PI 14, SuiKi nt Indians 
In the Uulted States (1981) pp 5462-086B and »1 Ben Daight (lilet of 
Hie C!ho(an.W8, ibid , pp 8871-5380 
"241U B 682 (1016) 


-FIVE CIVILIZED TRIBES 

D.iwea fjominission, appomted bv vlitne of the Act of Maieh 3, 
IS9.1 " had uiidw taken to aegotwte ivlth the Five Clvili/ed Tubes 
foi (Uht sTudi a piupose Howevei, after thiee veins of attempt 


I” Act of ICBici 8, 1898, 27 Stat (>12, 646, supplemented ii Act of 
March 2, 1808, 28 Stat 910, 980 


' See Chaptai 8, sec 4G , Chaptei 4, eec D , Chapter 11, sec 1 
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iTifi lo iiiUli iRUiiiKiiN \Miii iho Iiuliiii'. whtib. would pioMdi 
fin lllotiiKiit III S( \ < I llM, d< «-tuiio<l fjt Keen tiif, Kiliiii 

l.in jffjoii 111(1 (liiwhrl Mu> ( oinmissioii, m lh< tollimiiii, iwwi 
h'IiI))1i'' ot the V( I Ilf TiiiiolO 1S'16, " Id pnpan mils ut tin tubes 

'I'lial Wirt (oDiiiiissKm ishiiflKi aiithuimrt iiiid rtiiiitPfl 
lo pKKwirt -It omt to ho ii lurt rtoU'iuiliiP the applu ilion 
ot -ill ixisoiisw'bo nny -ipph In them loi c iti/ensliip m 
Tin of s.tid n-itiiins, md nth i such heiniig the\ sbill 
(Ipleiuiine tlu‘ iiRlit ot such .iiiyLiLint to be so uliiiitled 
iiirt (*111011(0 Pi 01 i(ti Hi howi II I Tint buili iiiiilu itioii 
sluill b(*mulc to such Comuussroucis wtliiu thicc* months 
cittei the jj-issiigc (it this Act The said comnubsion slidll 
rtedde 111 such uuiliL-itiniis s\ lUiin niiietv days attei the 
simc shill hi m,ule That in detciiMiniiig all such -iiailicd | 
dons s,ii(l r onninssioii sh ill lesinct ill laws oX the sucinl 
intKms 01 tiilics, not iiKonsistent with the liws ot the 
[luitert States, iml ill tii dies with eitlin oi sud mitious 
01 tubes, and slnill gne due tone and ettwt lo the jolls, 
usages, mil customs ol eich ol scirt ii.itioiis oi tiilies 
Anil III III iilul iKW/in, Th it the lolls ot riti/eiislni) ot tlic 
seyoi il tubes ,is uow cMsting ue heieby contumed, and 
nny peisoii who shall claim to be entiiUO to be ulclcnl to 
said lolls as -i citweii ol eithci ol sud tubes aiul whose 
light thcieto lias eithci been cleuucl oi not acted upon, 
ol un citi/ui who jin> within lliiet luonlhs tiom ind 
iltei the p.issigi ot this Ad rt(sue such cili/enshiii, mij 
ilijill to tin ligilh loiistituted comt oi oojnmittcc ihsig 
jitldl hi lilt ieiei<U tiiliesXoi sneh uli/tiishii» -md such 
coin I 01 committiesli ill di leimme such iinihc.itioiiw'illim 
tliutj clujs ticiiu th« date ihcuut 

In the pcilouu lud' ot stick dttlus said tommissioii 
shiiU have iwisi’i and authoiilv to adminisUi oaths, lo 
issue piocess foi and comiicl the ittoucl-in<c ot wilnesscN 
and to send toi peisous uirt puieis, -mil -ill depositions 
<ind iffldavits lud othci ovidtnte in any toim whatsoevci 
lieietofoie taken ulioie the witnesses gmng sud testi 
nioiu .110 dead oi now lOsicling hccoiid the hunts ot <wi(l 
Tl'iiitoij, and to use eieiy f<ui md leawMiable meins 
wltlmi then muh foi tin imiiuisi of delciminiiiR the 
lights ot iKiMiiis (Inmiuig sntli ( iti/i nsliip, oi to piotcil 
.ins of snid nations fiom ft.uKi oi uiong, and (he mils 
so ])it*ptied Im Dieiil sh ill lx heie-lftei ]u>ld and coiisicleic rt 
to he the tine iiul conett mils ot ixisojis entitled lo the 
iighis ot cili/eiishii) in s.uil ses u al ti ihes /'j oi idcit. That 
it the ti ibo, Ol .iiiy pei son, be nggiioied with the decision 
of the tubal anthouties oi the foinmlssiou iiiovided for 
in this Alt, it m he inav aiiiieal tmiii such docimoii to the 
United States ilistuct c unit Pioi iili i7, /uni i (’«, Tliat Ihe 
ipjie il sii ill he t ilk(*n within si\ty il tvs, iinl the inrtKiiient 
lit the comt sh.ill ho tin il 

That the s ml coininisMoii, attei the c\i)n Uiou of si\ 
mouths, shall c inse a coiiipleto mil ot iihaonship of i ich 
of said nntioiih to be made up fmin then lecoiclb, .iiirt add 
Iheietn the names of citizens whose light may bo con 
felled niidci this Act, and suid mils shall be, and me 
heiehi, made tolls of citi/eiiship of said mitioni, oi tube 
snbicit, howesei , to the deteimination of the United States 
covuts, as pinyidcd heieln 

d’he coniimssiou is heiehv leauned to file the lists of 
meinbeis ns the^ finalh appiove them with the Comtms 
sionei of Indnii .tff.uiM to lemaln theie foi use as the 
final indgment of Ihe duly constituted authoiities And 
said commission shall also uwike ft loH ot ficedmen en 
tilled to cifi/cnship in said tubes and shall luclnde then 
u.imes 111 tlie lists of membeis to be filed uuth the Com 
naiBsiuoei of Indian Atfahs And said commission is fni 
thei anthoiized and diiected to make n fuH lepoit to 
Congieas of leueea, tubal and Individual, with the aiea, 
amount and mine of the piopeity leased and the amount 
leceived theieXoi, 'uicl hv whom and fiom whom said piop- 
eity IS liMsed, and is fnithei dhected to make a fun and 
detailed lepoil -is to the excessive holdings ot membeis 
of said tubes -lud otheis 

It IS heiebv declined to he the duty ot the United States 
to establish a government In the Indian Teiritoiy whioh 


“28 Slat i21 380-140 AI-»o nee Act ol Toly 1, 1888, 30 Btat 8T1, 
BOl . A«( of Maich % 1601, 81 Ptat 10B8 1077 


uilliiititi the lumy niciiniililii s -md disci iniiiutions now 
eAisliiiK 111 s-iid Tcinlou .md -iJtojd iii etlfiil piutedioii to 
IlM* liMs .md pmixily ot ,ill Uli-'ens iiid lesidenls tliuicof 
Ihi tnlluvMiig tillllu'i Jiioiisioiis iig-liiliiig L'liKinnii'iil uem 
in.iilc till nisi 1111 111 the Vi I uf Iniu* 7 , 18117 ' 

Tli-il s,iid coumjissjon sij il] cyuliiim In rsruisi* ill 

iiitlioiili liimtotou* lontciiid mi if h\ J.iu to ncROli-iti 
with the i’lie Tubes, .iiicl in\ .igicciiieiir made by it with 
up OIK* ot Slid tulles, nhui i-ilifu'd, shall oik i, Up to 
siisiioud my iiioiisioiis of this Act if m conflict theiewith 
,is to s lid iidtioii I’loi iiti ri Tli.ll the wolds ‘ loUs of till 
3 cuship,’’ ,is used 111 the Act of June tenth, eifihl.cfii hull 
died -tiul miicti six ni iluiiM ipiiiopiiatious foi ciuient 
.iiid contiugciit expenses of the Indian Upp.Li luient uid 
tnlfilling ticity stipnlatioiis with viiioUs lu(h,ui tubes 
foi till fisc ij ij i>iuliiij{ June tliiitu'th, ciUitccii liiindied 
111(1 nmeli smeii, sh ill lie (oiistuud to mean tlie 1 isl an 
till iitica ted lolls ot oath tiilju which li.ivo bcc'ii ippioied 
In the council of the nilioti iiiitl the descend nits ot those 
-ililjeauiig ou such mils .mil such .ulditioual nimes .ind 
then dcseend ints as h ivc been snbseiiuenth iddi d uthi i 
h\ the coniitii ol sncli ii.iliou, the duly .inlhoiiaL'd (.imits 
thcieol, 01 Ihe commission ninlci the Ail ot June tcuih, 
eighteen himdicd and iimi*ti six And .ill ofhci iiiiiKs 
ipiieiuiig uiKiii sndi mils shall bi oja'ii to iiiMsHB.itnin 
b\ Mwh (onmiissioiJ hn i ptimd ot six iiioiillis iltei tin 
piss.iMe ot fills All Viid uiv niiue ipiK.iiiim on snth 
mils iiid not cmitiuiucl Ip tin Adol Time t( nth cirIiIiui 
litiiidKd itid miiid si\, N luieiii loiistincd, iii.p In 
stiukeii tluicXiuiii bv such couimissiiin wheie the p.iitv 
illcctcd sli.ilf h n ( ten d.ns pioi urns notic i 1 U.it s.ud com 
iiiissioii will imcsfigatt* and defoimiiie the light ot such 
p-iilj to lem 1111 npoii such mil as -i citJi*eu ot su(h ii itioii 
rioiiihd, iiJ\ii T.li.if niv oni whose n.imc shall hi stiidvon 
tiom file Kill b\ siuh (oiiiiinssuin shall have the* iiglil of 
ipiK. Il IS 11101 idid III the kd ot Time tciilh, iighticu 
hnndi ed ind iniiPly six 

ITie deteuniiuttion ol (kiiiRU ss to jiiociH'd with allcilmtiil with 
inU Iheumsonl of thcliihis lomni ('xinessuni in the Ad of Time 
28 18'»8, " (oiiimonli c illcii Hie Uiiitis Ad " This .ict (imt.iined 
el.iboi.itt* slipnl<itioiis ug.iidnig Liiiollmeiil, pioiidiiig foi two 
lolls fill c-itli of tlie t’ls Hired 'rubes, one tiacmg lights thiongh 
foimci sines inllcd the Ikeedmen mil, the oOioi tinting sivh 
lights thiongh Iiidi.m blood, t ilU»d the liicbau loll,* Joi m.iking 
the Kills descuplne of tin* pciscms theieon"* md foi nuking 
them “done loiislilnlu* tin scneial tidxss winch they icpic 
seal " " 


'■ 4it of Tiini 7, IS'IT StKl 02 W 
"80 Stat 49B 

“ffliB lihiea liltteil} opposed tlu* act wlneh was ftion(,lv sdvoesufl 
by the CommlBsinn to the Sire Civilliul Tribes Mills, op oit p 8 
« Ut oJ ApiU 21 1604 aec 1 18 Htaf ISO 204 On statu i of tiewl 
iiisB aee 8chinei.ki bipi Tie Ofiace ot Indian Affaua (1027), p 111, 
I’lOrr \ Pm ell >2 V 2<i 788 (C C S 8 1827) A<^ ot Way 27 

1008, si*c 3 17 StKt ul2 pioviclid th it (be loJl-, of PSeedmen of 
the Pm CiMllrcd Tubes sppioved by thi BiKretaiy ot the Inleiiiii 
shdl be eonilusixe GVidcnce ot tho quantum ut Indian blood ot any 
enrolled frcidmui ot said tube xnd the emolbueut ncoids of tht 
Commlsahinei, cancliuuve eitdcnce ot thili act A/tei liemg enieieil 
on iDlla made and appiovrd bv the hecietan of the Intoiioi m ncxioid 
inoe With a statute a fieedm-ln acqnlied rights wMidi could not bo 
dlveated without notice of bearing easintlal to due pioeess of law 
ffoijlWcl 1 Ooieteiilr 211 U S 249 (1008) NoMco to an aUoinev ot 
niih frcedmsn Id lusufflclcnt If given a few houis bifoie a hcdiing of 
a motion to etii)c« out hie neuia on the ground that bia oniohincnt 
wae protuied by peijiuy Vnitra Btatea v Piitier, 222 XT S 204 
(MU.) 

“Sec 21 Sea VniteS Statee v MtS-Oontineitt PetroUm OwPj 87 
IF aa 87, 48-44 (OCA 10, MM) Also sec (hiaptei B, icc IB 
■Sec 21 B6»e Kemonah v H/iaffer Of I iC Rfflning ro, 78 S’ Jd 887 
(P C K P Okie 1880) 
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The oftdl of llio iniolliiipiit «.| itnios bis been iimsulcipil 
rinni OiiiC to time liitli(>tisi ol Viiilul Hint! s \ lfA.liis‘ llu* 
Sniiicniu Coiiit sud 

In uitii<(i .SM/(s 1 Mnihiii jw r s 111 ns, nn it 
•Oils iiisistid tli.il 111!' liidnij (lull inioi In Ajinl 1 IS'I'I, 
and tb.il liis t'liioUiiunt is ol tint lUU w is Iwioiid tin 
]nus(lutinn ol I1 k> nmis Cummissiou and loid 'williiii 
Ihp dodiini' (it N'd)// \ UiXial in IT S U Mmb itm 
sidci ition ^ IS niM.n to llu si ilntis ti< ilui); iiid lUtmiiiK 
till i)o\Mis ol th(> Conunissioii md tiu iliict ol an in 
lolliULUt Ibis Com I s lid 

"Tlioie MIS (bus ( (Mist if olid a (/hum Inilui d tii 
bun il mUi)s(‘ nulmiit nls witbiii tin binils of its luiis 
didiim Mcii oiiI\ suliKd In ill iik tm ti iiid m siidi 
iiiisl ilv.( ol 1 iM (II lid as would jnstifi tlu> lioldiim 
til It Its itid^iiniils wiu loidabb (’ijiit,n ss bi tins 
U'Kisiition (iidintid in inltmlKiii In iiul an end to 
( (intioMisi In iii(njdiii„ i liibnnil liilnio whnb 
lliose iul(i(st(d uiuld 111 bend and Ihe lolls iiilboii- 
taliK'h iindi iiji oi Ihosi wlio win* (iiliUed to 
liailicipUe III lb( )i.iiliti(iii ol the tubal lauds It 
was to llu iiilt'Kst of ill (oiitiMMil Hut fUt lieiii 
tiLiinis III this diMsion siumid ht isieituued To 
this uid Hu Coiiiniissinti w is esi iblished luid (>ii 
dowed with luthoud to Iieai ind deliiiuiiu. the 
nidtlei • ' 

HVluii till ( 'tnuniissioii piiaKded in Knod fiilb lo 
deteiniine Ibo mallii ind to ad uikiii inloiniiituiii 
befoip il, not ailntimh but actoidiiijj to its best 

judsmeut, we think H w ih Ibt nilentum of the nt 

that the nil till uiion the uuiunal ot thi Swiotan, 
should lie hmilh uuKlniled iiid tin iiulils of Ihe 
paities fmeiii settkd siibnd In siwli atliiks as 
could siiciesstulh be niadi iiiiim iiidkiuents oi this, 
ihaiattei tin fi lud oi imslake 
"We cannot igiei Hi it Hie c tse is witlim thi iiini 
ciples decided in ttiotf i iff h fill, 1">4 IT S 84, nid 

hindieil lases hi whub il lias b(<in held that in Ibt' 

absence of ii snbioil in did of lunsdidion an ndjndi 
cation that Ihtno was snili is not lontlnsue, and Hut 
a jiidgiiuni based nijon adiun witliinit its iiiuiici snb 
1eet being in cMstiiue is loiil * Wc think 

the decision of such tiibniul when not imiieitlnd 
foi fiaud 01 mistake coiiiliisne of thi question ol 
membeiship in the tiilie wlien iolloiwed, as wris the 
case hcio, hv the action of the Iiiteiioi Dep.utiiunt 
confiiming the illotmiut iiid oidetmi, the piitents 
convoying the lands which weie in Ind issued ’ 

It must he iiccpted now «s tinilh settled that the 
emoUmout of i inembci of an Iiidi.in tube hi the Dawes 
Conmiissioi), wbdi dull niqinned, imonntB lo a jndgment 
lu an adieiouv puKoediiif; detiinuiiinq the cTisteiue of 
the individual iiid lin, light to lueiiihciship subject, of 
LOUise, lo mipeaihnienf luidii tlu weU eMabbshed inles 
wheie Biieh nidginents aie iniohi'd (Pii 224-22(1 ) 
Shoitlv aftei the passage ol the Cuitis Vd, Congiess, bv 
Act of Julj 1, 1808,“ adopted the .igieemenl eomliided with tlie 
Semlnolea on Ducembei Ifl, 1807 Com meed now of the fiitDitv 
of resist i nee, othei tubes followed suit, until bv Hie end of 
1902 all of till Five ('ivili/ed Tidies had lieiome inities to 
agieements with the United States pioiiding toi allotment to 
land in seveialty® Most of these agieements" eoutaiued pio 
“280X1 B 280 (1922) 

“ 30 8tat SbT, supp iy Aft of Jane 2, 1800 81 »tat 2B0 
“Act of Tune 28 1808, 80 Sfit 400 (CSiocUw I hlcknsaw) Ait of 
Much I, 1901 91 Slat 861 supp lij Act of Tune 90 1902, 82 Stut 
000 (Cieck) , Act of Tnly 1, 1<I02 82 Mat 716 ((Tieiokee) 

“Alt of Tune 2 1900, il Stat 280 (Seminole) , Att ot Maidi 1 1901 
81 Stat 861 (CiPtk) , Act of Tune 80, 1902 92 Stat 000 (Cieelt) , 
4ct of July 1, 1902, 92 Stat 041 (Choctaw Chick isaw) , Act pf July 1, 
1902, 82 Stat 716 (Cbeiokce) 

Sec 90 of the Act of Julv 1 1902 92 Stat 611 was 
hy the court in QatfleUl y doZdeby, 211 XT S 249 (1908) 


visiiiiis ( oiiin iiing I'liKilhnent Si i linns 2') to dl ol the Chciokee 
Ikkciik'hI ' itu pci hips tvpn il 

Sii 2'i 'I’hi Kill ol iili7ens of till ('heiokee Nition 
Nliall be nude is ot Sepleniliei hist iiineki ii hnnihed mil 
two iiid till iiiiius 111 all pii Mills Hien liium and eiililled 
to ( iiiollmiiK on tlutdali shall In placid on s.iid loll bv 
till CouimisMoii lo Hie Kive Ci\ili/i'd Tubes 

Hi< 2b The iniiMs 111 ill piisoiis Ilium lU Ibt hist 
d.ii of Siiikinbii, mm tun linndii'd md two uititled to 
III iiiiolleil ispioiidcd in siition twintv hvt liiu'ot slull 
111 plaied iiiion Hu loll nude bv slid Coinimssioii, and iiu 
(hild bom tbui iLIu lo i iiti/iii mil no whik piisou 
will! his inliiin lined willi i Clitiokii* (ilwen sime Hit 
sivteiiilh dll ot Diiimbtt, eialitiin bnudiod and nmelv 
hvi'. sliill lit tiiUlled lo emollmuit oi ro pailiupire in 
Hit di->liihutioii ot llu tubal iiioinilv ol Ihi Clitioket 
N I (ion 

Sic 27 Sndi lolls slull in .HI olhii it^iids be made 
in sfiid (ompliiiiK with Hu pioiJsioJis nt s,u turn tweiit'' 
out* of Ihi V(t ol l'oii£,ii''S ippioM'd lime twcnlv ughlh, 
I'lghtiin hnnditd ind iiinilv eight ('I'hutietli Statute-, 
p.iRc loiu hundud md iniietv fiii ), iiid the Ait of 
CoiiKiess nipioveil Miv tlmtv-ti,t, iiinelien hiindied 
(Tliiih hisi Staliitis, pagt two hundiwl md twenty 
one) 

isic 2S No pi'isun wlio'i 11 uni appeals upon the mil 
mull hv Hu Diwos Coinniis lou ,is i iiti/en oi hieilm.iu 
(It iin olhii lube skill Ik iiiiollid .is a iili/on of Hie 
Lliuoki>e N itiou 

•Sic 2 t 1)01 till pinpoht ol cviHslilJua the imollniQiit 
ol Hit Chtiokii (iliA'us md the .iHoliiitnl of I inds as 
lu'iiin iiiovuled the slid Cmnmission slull liom time to 
liiui ind IS soon IS ])iiuli( ihle ioiw aid lu the Societal v 
ot Hu Iiiliiioi list" 1111011 wliuh sh dl hi pkued Ihi iiamca 
ol those pel sons foniul In Hu Coiiinussioii to he entillul 
lo cniollinent Tlio lists Hms pmpiii'il when ippioved 
by the >Socjo(<iiv ot the Inliiioi, sh dl iiinstitiHi i put 
andpaiiol d tlu' lin 1 mil ot uli/uis ot the Chemkci tube, 
upon whiih allotiuinf ol land md distiibntion ol otlici 
tiilal pmouiv Jullbonndi XVlu'ii then shall b ivi licen 
siibimtlrd lo mil a ppi in oil In Hie Sen el iiv ot the Intenoi 
lists imbiacing Ibi tuinis ot all those liwtullv entitled 
lo cniiillmcut, llu mil shall he dieiueil tomplcle The 
mil so inop<iji>d shill be Uhiflo in tiiuduipliiale, one to be 
deiiositcd with the Sik.iet.iiv ot tht Iiiteiioi one wilb the 
Comimssionei of luduii *Uliuis, one with the piincipal 
thul of the t'haokie Nation, uid oue to itmiiu with the 
Coinniission to Hu Fnc Oivili/wl Tiihis 

tiM -1(1 Diiiinq the months ot Seplcnibri and Octohei, 
111 the veai nineteen Iniiidiod and two, the Commission to 
the Five ('niliml Tnhis mil leuiii' .ipjilii atious lui 
eiuollmejit of sndi mf uit ihddien is in,iv Have been hoin 

10 leiogniAed ind enmlled citi/ins ot the Oheiokec Nation 

011 Ol hUoie the hist d.iv of Septenihei, niiiiteen bundled 
and two, but thi apptii ilion of no poison whoiusotvei fni 
eniolhnent shdl bo iiieued aftei the thiitv hist cUiy of 
Oitobci nuieleeii bundled and two 

8rc -H No ix'isim whose iiuiie do(>s not aiqieai upon 
the mil piepiiid as beieiii pmviihd slmll be entitlid to 
in any inaiiiu'i iwitmiiate in the di lillmtum ol the tom 
nicm pmiioitv ol IheCheiokti tiilie, ind those* whose names 
ippeai thei(*on shall paitiuiiale ni the niannei set foith 
ui thi9 Alt Pioiiflfd Thai no allotment nt land oi othei 
tiibnl piopeitv "haii he made to any jieisoii, oi to the 
hens of luv peisim, whohe imme is on snid loU and who 
died pi 101 to the flist d iv ot Scptemhei nineteen bundled 
and two The light of such poison to ,iuv luteicst m tho 
lauds Ol othi'i tnliH piopeitv hhall be deeniocl to have 
become u-ctiiigniBhed and to have passed lo the tube in 
gcnoidl upon his death beloic s.ucl dito and auv poison 
01 ijeisons who lunv conceal the death of anyone on &aid 
loU as afoicsaid loi the pin pose of pioflling by said con 
CPdlmeut, and who shall knowinglv leceive any poition 
of imv land m ethei tubal piopeitv oi ot the pioceeds so 
aii&ingfiom anv allotment pmhibited bv this section, shall 


eonaldiiid 


“Act of July 1, 1902, 82 Stat 716 
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I« (IdimMl Rnll(^ (it i loloin uul shall lio in ik ( lcU cl 
tiRiiiisl asmn In ijkimcUcI ni cilhci c iscs erf fclciin, mcl 
the ))Pii iin ten tins iiH'i.'nsi shill ix* c ouJinuiiciil al Inicl 
lahui fni I ]K>ii(>(l ()1 licit l(‘ss thin ciiu icn iicii uinii thin 
Ini iiais, and in idchlinn lluMtn i fiiudiitnic* to llu 
(Tii>ii)ki.i Nation of flu linds otliei (iihal llll)l)tn^, incl 
pioccwls so oli( line (1 

riip OhoctiM (Tuck isaM ArhchhiiI ' contained in nnnsuil 
pmollini'iit etc 1 u (' \ cin isi mdic i ii hodi w is i>si iblisiu cl in soc 

tioiis 31- !T which Ills hex 11 close iibecl is tollows ' 

It nipcMis lint llic iMC'iiiioiil in till's!' pii iRi iph-, pio 
tides, ten the istahhshnu lit cit the t'lioilatt <uid ('luck ism 
Citiz-'iishii) Coiiit iiid tit os it iniischction ot a lost suit 
to iiiiinl iiid t 11 itt till' clwisioiis ol the United Htatis 
comts in the Inch in Tiiiitoit idinittini, iicisons to c ili/iii 
ship iiid I'll! olhiu lit IS citiziiis ot till ChoLtavi incl (Tiitk 
iis m intioiis 1C spec Inolt , on tho riouiicI ot tt iiit citiicilicic 
to holh ot said nilioiis iiid bu iiise fhi' Uiiiticl Htitis 
louits tiud snih i isi»s (/( 1(010 ttith i iifilil in the (tint 
such jndfcuioiits should he .iiiunlled liei.uiso of eillioi oi 
liotli oi the iiii'Riil.inliis moiitioiiocl on tho put ot any 
putt thus cliimtcd ot i tatolihlo iiicliemiiit to tc'imitc 
his c iH lo till' riti/inshni coint, wheio such liiilhoi pio 
coediiiRs tti'io to lie hid thi'icin as ought to Inti htiii 
h id m tho (oiiit to tthich the Siiino ttas t ikiii on ipiM il 
tioni tl'c> (’cminussion to the Fite Citilized Tube's, ind if 
no ludkiiioiit 01 doc isioii liacl hoc ii loiidoiod tlii'ieiii , and 
ilso ‘apiK'lhiti jiiiiscliction otoi all ludgmc'nts of the 
comts ui Inclnn Tiintoit leiidoic'd niidei slid let of 
Oimgicss of luiio tenth, eight ecu hunch oel ind iuuelt-si\ 
idmittiiii? poisons to eitiziiiship oi to omoUiiic'iit in c'lthei 
ot s.urt 11 itious III the ctoic ISO ot sill U iinull itc> iniis 
diction tho oitiac iisliip com I tt is anthoii/od to coiisich'i 
1 ot II w, and ic'viso all ‘ uc h jnclgmc nts both as to linclings 
oftict ind conclnsioiis ol litt, iiid mat ttlionotci in its 
liidguiciit suhst iiitial pistico ttill theii'bt bo snbscited, 
liPiinit pithci putt to iiit such ippeil to t ike and piosoiil 
such fiiithoi otideiicc is iu<it ho iictissaiy lo ciiihU saii» 
conit to doteiniiiio the' toit iiijht of the contiovoiev” 

II ttill Im noted that the agu'cmoiit tmthoi iiiotldc's 
tpai igiaph IS) that “the luiUmoiit ot the citi/eiishipionit 
Hi null 01 all ot the suits oi inococ dings so coiiimitti'cl 
to Its imisdif tioii shall lx final (P 111 ) 

Coiigic'ias was now auMcms to bung to i close the woik of 
enioUiiioiit, ind in 1S(M, I'KH, lud ISOO legislative steps woie 
taken to bung this ibout These hate boon snuiniiiued by the 
Atloinct QeuPial “ 

Bt the ict oi Apiil 21 l')04 CW Wat 1«0 2(1-1). it wis 
pioMclocl that the Coniiiiisison to the Five Cmlived Tubes 
should toricthulo its uotk and tciminito cm ot Iioloic 
Tnh 1, ISOC, and i o.iso to OMsf on that date', the powois 
theic'tofou confeiioel upon it benig coni mut'd 
Bi the act of Much 3 1<)03 (dS Stil lOlS, 10(.0). it 
■vi IS piciMCled “that tho uoik ol completing the uiithnsbcd 
hiismoss It any, of the Couiniisviou to tho Fno Ciuli/ed 
Tillies shall cleiolie upon tho Rociotaiy of the Intel loi, 
and that ill the powois liui'toMio glinted to the slid 
(■'omuiissiim to the Fi-ie f'lMlued Tubes iii' beiobv toii- 
feiicd upon the said Seciotaiy on and altci the hist of 
Jnh, nuietotu bundled and tiie 
Bi the act ol Apiil 2<i, 190(j (31 Htal 187), it was 
pi 01 ided 

“Tliat aftei tho .iiipioi.il of this act no jicison shall 
be eiu oiled as a eiU/en oi fieedman of the t’hoctaw, 
Cliiekasaw, Obeiokoe, Oieek, oi Seminole tubes ol In 
dians in the Induiii Teiiitoii, e-scept as beiem othpi 
wise piouded, unless nppluatiou foi emollmenl was 
made piioi to Decemhei fust, nineteen hnndied and 
flic, and the lecoids in thaige of the Conumssionei 
to the Five Cnili/ed Tubus shall be conUusiie evi- 
dence as to the fact ot such application and no 
motion to leopen oi icconsidei anj cituren^ip case, 
in any ot said tubes, shall be eutei tamed iraless 


flkcl with the f'ominissioiiei lo (he Fue f'nili/eil 
Tubes witliin si\li cl ns altei tlie date' of the oidei 
111 decision >-oiiglit to be lec ousideied e-veept is to 
dccisiciiis inidt piiiii to the iiassage ot this ict, m 
wbub cases such motion shall be maclt wcithiii six.ti 
dais iftei the passige of this act " 

B\ that III the lolls of Llti/cnship ot the seieial lubes 
WHO iicpiiud lo III coniplclcd hi Much 4, 1907 (I’p 
1 IJ-14 ) ) 

The Vet ot Mnv 27 I'Ws, ' made coikIusim the eiiiolliiieiit 
iLcoiils’ of tlie Coiiimissiouc'i to ibe Fuc L'liilUecl Tubes as to 
the IRC' lit the citi/eiis uiil tiewhueii At Ihe leciuesf ot Ml 
Bledsoe, the Coinmissiemet pi ep.ii eil the lollow iiig statement 
ot whit coiislitntiel the iiiiolluieiit itiouls ui his oflicc 

The eniollnuiil U'c ends in tin mattei oi the eiiiolliueut 
ot nil jM'isciii as 1 citi/iii oi fu'cihii in ot the File ('ml 
l/cel Tubes, consist ot the ipplicatiun midc tin then 
iiiicilliiienl, Icigithc'i with all of the luoids, tuileiice 
ind otliei paiic'is tiled in i oiiiii'ctioii lliticwilh piioi to 
till icndilion ot till dccisnm giantmg the a]ip1icarioii 
In Ihe eiih dais ot Huolhneiit in the Five (’mli/ecl 
Tubes ipxiciiiiUucnts wiie made liv tin Commission at 
vaiiuus iilaces in the dilfiunt nation > >il which the In 
duns and licoiliuoii ii>i«'iied to inikc ipplic itiou ten 
iniollmeiit \t that time the applicants wcit dnlv swoin 
betoie 1 not uv public, bnl then ti'stimouv was oiih taken 
oiaUi ind placirl upon i caid, with the cvccexitioii ol 
C'lic'iokec's Wiideu testimonv was taken in all Cheio 

kce cases Jii i sicdt in noutj ot tin* eailv cnioll 

iiionts, liei'xit Cheiokco lists, tho only leioids shown 
lie Ihe sliteinonfs tint wcie thus t ikon tioni the appli 
c lilts xieisonalli mil iilaufl on the i aids, which iiinstitiite 
the eniollnuiil uioid togethei with iin ofhei iwidiuco 
III It III n h ive Ixen cihtiiini>cl In a gie.it in iiiy msl incos. 
It tint lime wliiie Iheie w is doubt is to the lights of 
Ibe a])iiliiants lo c'liuillmunt, uid tbiv could iiiit then bo 
iduilitic'd fiom Ihe tubal mils, Ihe wiitlon tcstimcinv of 
the npiilic lilts w is taken and mule a piil ol the tetoid 
Vdditionil testimonv was ilso taken at latet dates 
As the woik pioceedcd, and the euioBment of all ctti- 
/His In blood 01 nitPimauiage, ind ticochiieii, who wuic 
cleiilv identllieel upon tho tubal mils was completed, 
wuUeii testimony was takc'ii ui all clouhttnl cases Wut- 
ti n tcstinicmy was also taken m all 'ipxihcalioiis made foi 
the ideiitiflcation of Mississippi Choctaws and in xn ic- 
ticilly all othei cases as the woik ueaied completion 
The tubal loUs of the yauons nitions came into the 
Xiossessioii of the Cmumissionti to the Fni Civili/od 
Tiilxs, uid weie used toi uleni iheation mil as a basis toi 
t uicillmc'iit 

As eiiioUmeiits weie comideted, the mimes ot nil jxisous 
w'hom the Commission hart clecidert weie entitled to eii 
lollmeiit weie placed on the lolls These lolls sliow the 
uiime, age, ses. degiei' ot blood mil the nmiiliei of the 
census caid, which is geueially known is the ‘ euiollnient 
taid,” on which onch utizeu was eni oiled, and i unaibei 
w.is iilaced opposite each name appealing on this loll, 
begummg at 1 and iimumg down until the fiii.il iiumbei 
was comiileted This loll was iimdc nut in qiuutipulicatc 
and fiuw.uded to tho Becicluiv ot the Iiiteiioi toi his 
apiHoial, who niiiiiccved same if he foiuicl no ohlcctions 
Iheieto and letuined thiec copies foi the tiles ot this 
oflicHi The mil thus appioied is known as the ‘iiipinial 
loU," and is the basis ou which allotnic'nts weie made, 
except in tlie c.ibes of a huge mimbei of Clocks, to whom 
allotments weie made betoie tho appioial of then eiiioll- 
inent, which allotments w'oie suhseetuently conflimed by 
Congioss 

The Hecietaiy of the Inleiioi holds, foi Ihe xuuposes of 
the government, that the dite of the application foi 
eurolhnent shall be const lued <is the date of the aimi- 


88 Stat 812, sec d 

™Of the applicants 101,328 wcie enioUad CM those, StOd wore in 
teimainPfl pcisonB 28 382, fceedineii , CO 671 mixed hloodB <ind 24 (lOO 
fan bloodB Bept Comm Ind All, 1907 p 112 
" Bledsoo, op dt , p 160 


■Airt of July 1, 1002, 32 Stat 643 (fTiO(!taw-Chl(i.lsaw) 
» 26 Op A Q 128 (1907) 

"26 Op V a 127 (1907) 
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sPfcLUIj l.\Wh 11 MjAI’1N{. TO OKLUIOAIA 


\<MSiiv of thi> l)iUh (it tin' aitjilu ml \uili'". tin m'icikN 

■'lidu oIlKinisr 

'1 ho \( t (if CoiiKH ‘•s 111 till ( Hinllun ul Mroiils nl tin 
< 'oniiiiis'aom 1 In IIk* Kik ( iMliml TiiIm'' ((iii(1ii''I1( hi 
(1 (i)((> 111 detPiiiiniint, the ot illottd's nt Iho hni 

I l\ill/('(l Tlllii '' Tin I iinilliiK 111 iw (luN ( (iiiMsI nl 

Fust, \ih.il IS kmuMi <is tin' ‘(('iisns mil’ tint i 
till ( u(] on uliiili till i|)i)lit ml Tvas hsfiMl lni i iiiiilliiKiil 
Soiinilimi s in llii' Pilh ('liliilliuillt solin' iH'lsnns wi in 
Iistiil on Mli.il Is KnoMii IS i '(limliiliil i iirt iml Inn 
on 111! iianiLs .linn' ii iu« on Iho doubltiil t lids w< u' li iiis 
fii'iil to i 1 1 Kill 11 iiiisiis I. ml wlM'ii till' ('oiiniiissiiiii 
iPiidoKil Its (Uilsiiiii liolcllii,, (iitt liii'i \i(l( (iilltliil to 
(iiKilliiiiiil It lias luoii ilisiiiM'iiil, in loiikiii,; omm IIk 
I 111 olliiuiil leioiils in iimn t ists, llui sonu'liiiusllii'diti 
shout! on tin' loui'i ii^ht luiiiil <011101 is iliod il< ou iiliidi 
llii'i Milt It, nisi I'll 1(1 tioiii lln doiiliiliil laul, mil ii"l 
III! liili' on uliiili aiiiilii ilion u is m<i(U im tin 11 (utoll 
iiiiiil 111 sill li I is( s inthi il>si]i(( of nuotliii ti stiiniiiii 
III (Mill nil' till' dilo sliouii on tin iloulitliil 1 ml is llu 
(liiK oiiulmli iiiiilii ilioii u ismuU fin lUioIliiK'ni 


siioiiil all loslinioiii l•lk(ll in Ibi milti'i of llii' iinih 
latioii al laiioiis nines imoi to uiirtitioii ot tin (kiisniii 
t.1 iiitiin, IIk> iDiiIiialiiiii 

Tliml, liiitli illirlmis altnliMls nl doatli mil 1111101 
iMiliiiK iml 11 11101 s fill ii m (onnoition uilli tin iipiilii 1 

lion mull liiL oiiiolliiii nt ami 
Fonitli, Iho oniollnuiit is shown on Iho iiiiiiiunl mil 
Ikisoiis siokiiij; iiifoiiii ilion as |o llio i(,is oi illotti'O'i 
sliiiiilrl isk III lio tiiinislii (1 wnlli I (oitihod c<i)iv ot IIk' 
I iiiolliiir III )<(n)<l\ iiiilainiiiK llu'Uto Si iiioh an\ les 
tiiiioni w is laktii in Iht oiiiolluK'iit ol Sciiimoles, sno 
(II ilh winch IS shown on llio leiistis caids No dito 
WMs iilued on those cauls al tho tinio of cui nlhiu nt , con 
set|ii('iilh Ihot 111 not nl much ^lllllc In (lotonmiiiiig Ihi 
ISIS of till itoisoiis whos( ji.mms apijoii tlioieon A 
(citlfiiilo ipiK 11s on till ii)iiui\f>cl Bcmiiiiolc loU shounng 
tho ditos till iinollnionts woio luailo which ilitos will 
luoliilih S'ut’iu 111 (li'li iiiiiiiius Ihi'ii iiris, in the ilisimo 
of am othoi losfimom 01 cmiTiuco in lli(> iinollnuiit 
i&oids (0 the (dull nv (Pp IfitMfiJ 1 


SECTION 8 ALIENATION AND TAXATION OP ALLOTTED LANDS OP FIVE TRIBES 


H isK si iliiiis I oiiliiilliiii' lln iliuiihihU mil li\ibihl\ ot 
tho 1 mils of itidiMiliial uK'inliois ot ih< Fiu OimIi/kI Tnlns 
mu ho ilmilcil into Iwo aionps Those <U''ilin(, with spwifli 
Uih( s and thosi ippln ahlo to ill of flu Fui Cmli/ul TiiIks" 


"A f(U statiitis ipiilnd in i>iil lo tin Vni Oiiiluid liilas lud In 
lUit to iin(» ol thp tiilKs Thi most nolahli (•vnnph ol tins tipp of 
stntnir is tlm Cnitis A(t of Tniii Js isns 10 St it l*n The lutti 
part fpp ijOt-in) ciimpiispil tin Uoki Ai.ir(miul with thi (hiittms 
nml rhUkiisawB which is iltscnssut iii w c <1D of this (hiipivi Tlio i iil> 
IHirtion of till rSiitiB let suppleimnii (1 tin \it lU tfaub 1 ISSO JOStit 
7S, SOI n, UtofllavS ISIO Jlistu st IS Act of Much 1 1811 
J7 Mill ntJ 841 \( I Ilf lime 10 IsOi. 2<> StU Ul UO It was 

MippIdiKiilui In till A( I (If II II I li 1 IWI ,(t Slut lort UtiifMiuh 

. IS'l'l 10 St It 1Jt4, tilotJimcJ irniO « Hint JW Ai 1 of Uiuch I 

mot <11 StBl 848 lilolMiiihl 1001 ,1 Still SOI \(l ol July 1 

l‘)0J 82 Slat 710, 4(t of lamiiu 21 lOOl 12 Sill 774 and w is clti il 
mOahcll 7 V Dtsu nt and Dislillnitiiin of Indian r mils (1<132) 1 OKla 
SB! 208 ITrlcs^i IleiniKli l*ilnci|jlis of tliplndun Lm mil the til 
ol Jiiiu IS tnil (I*)."! lino Wash I K(\ 27'l 2. Op \ <t -■2S 
(lOlUl 21 On A 0 101(1004) 2’. On t (, lOS ilOOt) 2liO|i li 
171 (ttJ07l , 26 011 A (4 110(1*107) Mimo Sot T D Ilodialaill I'llS 
Op Sol I 1) M711b ApiU 8 1*122 Op Sol T D M74lt, Mav 28, 
1024, On Sill I n M1S772 Deieuihci 24 1<)>(1, Op Sol I D M 27710 
TamiaiyJJ 1815, Memo Sol 1 D iriKh 18 1H6 51 1 Ii 105 71512), 
64 1 D 297 (1511), Idamal ItHipfiv 161 Fed 104 (OCAS 1508), 
Aimalioiii) ^ ITooi/ 195 Fed 137 (C C' F D Obln 1511) Bintlitty 
Olla Oil Cn 218 B’cd 380 (I) C F n Okla , 1511) Bouamot T 
Bouamot 2 Ind T 107, 48 8 W 1015 (3S85) Biowfltt ^ CHeiolir 
Antioii 125 Fed 152 (CCA 8,1504) ,B)Oiea ^ Viiiteil Mata 44 C Cla 
281 (1507) Kvd sub nom Biou.n and Giifti v Vinttd 215 n H 

448 (1511) , HioKnina v Lnitfil fifnhs (i F 2(1 SOI (CO VS 1525), 
(Pit don 2(i0 V 8 MB (1523) Su*f(i v Wnght 1 >1 Fed 517 (C C V 
S, 1505) ipp aiwn 208 TJ S 850 Ctpwpllrtfv Watkiooith 218(1 S 365 
(151S) (JhFtuhee Intel mm nage Ca\<^ 204 U 8 76 (1000) , O^i Oku 
Yotwit 1 mteltnck 187 U S 254 (1502) Chaolte mttirn t Pnifcrf 
States 85 C Cli 76 (1537) , CIiuoAu Hution T IF/iitmiie 22o U 8 
308 (1512) , Ohoate T IVopp, 224 tl 8 b05 (1512) Orrd Vatmi y 
Vnitra atatee, 78 C CHh 474 (15U) , BameU 5 mih> 4 lad T 420, 
05 8 W 528 (1902) , Detatime Indiana 3 OhetoUe Tfation 155 U 8 
127 (1504) , Denton y Oapiial Towns ile Co , 3 Ind T 300 52 S W 852 
(1004) Did*. T Bobh 0 Ind T 88 85 8 W 60t (1008) , SouoAoo T 
Boioatd 4 Ind T 454 05 S W 527 (1002) Biidhah v Sicluadaon, 
Treatiitri of Tttlw Oouiitt/, OMn 224 V S 080 (1512) 3i ana y TIitoi 
204 Fed 561 (C C A 8 1511) , Sat parte TTcM, 226 0 8 681 (1012) , 
Fmft 3 CnnMv Oommmtoneia 248 U 8 J55 (1019) , Pith v IFiae 
62 P 2d 614 (C C A 10 lOM), Celt den 282 U S 903 (1981), 281 
0 8 088 (1982) , Foul V Knited ftfotpe, 200 Fed 067 (C 0 A 8,1915), 
Qm field 3 Omtid Btatia <aiel AUtaon 211 U 8 204 (1008) , Ctemge y 
Kohlt, 4 Tml T 01, 04 S W 015 (1001) , Chimaii tmencttn In» Oc y 
Pant 6 Ind T 701 (1004), 68 8 W 442 (1800) , Hax/iovoy Onetotoe 
Aofion 4 Ind T 478, 58 8 TV 687 (1000) , Utagioiey Oherola NaHon, 
129 Fed ISO (GCAS. 1904) , Hatnagey mitui, 242 O 8 8B6 (1017) 


Till' fust blimp IS puliisi 111 iHiiiil of linn iniluihiiK tieaties 
01 iRiiemculs (iiteu'cl mio wilh llie vuions Inin's piovithiig 


Ifiutia V Bmilnilg, 7 Ind 1' lU 101 S W SJU (1507) Itains v 
TTindiiiUK Kilt 1 1(1 105 (I CAS 1<)08) III eh m an y United Btati a 
224 n H n (1512) n< 11111/ Ons Cl) V Dinted Stalia 151 Fd 
(C 0 A 5 1511) UniUlti Alton ItO Fed 510 (C C \ 0 1001), 
Ihihlimd 3 Utiim 5 Infl T Tt S2 b W 08() (1'l04) In te Gtagaon 
, Ind T 457 61 S W *)94 (3001) In i< Landa of Pine OiviU'eil Tiibis 
1*15 Fed S11 (D C B D OUn , 1512) Iona Land iC Co y TJiiitril 
States 217 Fid 11 (OCAS 1514) , feffpjsnn 3 Foil 247 0 B 288 
(lOlS) lonah \ Jtmstinng 62 F 2(1148 (C C A 10 1B31) , Joplin 
Miiinntili Co y XlmUd Htntea 240 0 R 651 (1515) , Banana ot Kaw 
Indiana a Uiiitid Statra 80 C CIs 264 (1554) ml dm 250 0 8 577, 
Kimohuh 3 Miogt) Oil it Riflnin// Cn 18 F 2(1 605 (I) C N D OWn 
1540) louii V Plaint 22t 0 S 55 (1512) Mi lllnaln v Bdpotnn 
(Ind T 70t (>4 f. 33 58> (1501) ihCiillniiiih y SniitTi 244 led 824 
tC C VS 1517) VnloHi V Lldndiie 212 Fed flOS (C C A 8 1614) , 
Vaiidhia Vnilid Statea 45 F 2d 201 (0 C A 10 1511) lehPirlngdon 
52 F 2(1 714 (C c V 10 1541) , Mai liii V Leiianm 276 0 S 5S (1028) , 
Mattel of Bet 157 II S 4RS (1505) nvdiulid 241 0 8 Ml, Homey 
3 nitoJil 4 Infl T 244 34 S W 807 (1000) IConic v Omtea Oil 
Co 44 F 2d 422 (C C V 10 lOSOi (Pit den 2S2 0 8 004 Moiiia 

V UiiUieoik 154 0 S .S4 Il'IOD ICoiiuon v I mted Statia t, F 2(1 
Sll If C A S 1525) VHlliny UnUt a Staten 224 0 8 448 (1512), 
3i»(«s 3 Viu/is 4 Ind 5 574 76 S 3V 114 (1503), yam t 'Ha-tl 
IIOV ^36 I-ed 440 (C C A 8 15141 , Oweiu y Baton 5 Ind 1 275 
82 8 XY 746 (1504) Piiaoiis Olaimini/ Kighta in OTietohcr Lotion 40 
C CIS 411 (1505), P(, (PS Ohetulee \ation 5 Ind T 518 92 8 W 855 
(1504) , Quiolei/ 3 Htiphens 4 Infl T 205 54 8 W 814 (1000) 
Boat s ateiiait 227 0 S 540 (J514), St Louie d H P Rv Co i 
PtfiiHii/hauseii 7 lud T 055 104 *9 W 880 (1507) Savei y Bloiin 
7 Ind T 676 104 S W 977 (1<)II7) SclieVenliat get y Pewelt 240 
0 H 68 (1515) , ScminoU Lututn 3 Ciotifl htatis, 78 0 Cla 465 (1018) , 
Sttiduna y Ohetokir Sntioii 174 17 3 445 (1850) Tlwmannn y 
MolMiiglilui, 7 Ind T 1 109 8 3Y 555 (1507) Tipir V Sllnlei 4 P 
2(1 714 (D C B n Okla , 1526) TdtIU 3 Moote 5 Ind T 712, 64 8 W 
586 (1001) , Vnitea Statea y itUna 200 0 8 220 (1022) , United Staii* 

V Bomd of Oomte of MoIiitoiH Otg 284 Fed 101 (C C A 8 1022), 

npp diym 265 0 8 601 , United StnUe y Feiuiiaon 247 0 S 176 

(1518) , Unitea States 3 Bayca, 20 F 20 878 (C C V 8 1527) ceit 

den 273 0 S 631 Umted fftatea 3 Leama, 6 Iml T 1 76 8 W 200 
(1005) , United Sttttea y Mid Contmoiit Pet Coip 07 F 20 47 (C C A 
10 1534) cert den 290 0 b 702 United States y Rea Bead Mtll <C 
Olaiatoi Do. 171 Fed 601 (C C B D Okla 1009) United States 3 
Seminole Bation 200 0 8 417 (1957) , Umted States 7 Smith, 206 Fed 
710 (D C B D OUtt, 1020), Uiiitid States y Wiatein Inv Oo , 220 
Fad 726 (C C A 8, 1016) Unltid Slutei v TVildoat, 244 0 S 113 

(1017) , United States y 'Waiglit, 85 F 2d 400 (C C A 4 1951), ceit, 

den 286 0 B B80, Vinson v CHaham 44 F 2d 772 (G C A 10, 1080), 
ceil den 2b8 D 8 819, W 0 Whltiuy Lumhei a Oiain Oo v Otabtree, 
Iflo Fed 758 (C 0 A 8 1908) , V nahlngton v MMei, 286 0 8 422 
(1011) , ffpffv3 Hied 231 Fed 050 (C C A 8, 1916) , Boadiiaid y 
Do aiaffeiiried,2BBV B 284 (1016) 



ALIEJ^TATION AND lAXATION AIjLf)'n’l!.D L,VNl>S OF FIVE TBIPES ‘iOO 

r<ii the illutment ol the tiib.il hnul in sL'\ti.ilt^ " In lontiast tlip allotiiii nf ciidlu itc DiiiiiiKthn linn* Die lnim«*stpatl is held 
lo the OiiiPiil Alloliiiuit A(t,'“ tlu hml title to the lands so 1 i\ Hit ilInltLe il is in ido iioiitaxihh by Ihu act " 
illottid ypsted ui each lustaiict in the alloltif JSseiiiptinii The Kiaiit of bind lmucssIv deeliietl iiniilasdble ht the Cheio 
from I isatioii nas iiiovidetl eithii espitssh oi In lestilcfiug kei \i,H‘emeiif exliiidid null lit tlu lioim ste id Wlinteioi 
the allotmriit igiiiisl aliciMlKiii Tin evl« iit of flic evuiiition ( \i iiiiifuni tiiiiu ta\atiuii the suiiilus enicneil was by reason of 
111 the dniation of the irstiittion v iiieil with tadi aKiioiiient ' gciii lal lesiiietioiis upon aliLnntioii ■” 

A CHEROKEES B CHOCTAWS AND CHICKASAWS 

The Oheiokeu Allotment Act" pioMcled toi Iht scleition of a The Aloki Agieenieiit, embodied in the Ouitis Act," pioiidud 
homestead of i due equal to 40 tu-ies, iniUenablG dniine the toi the allohiaeiit of fcmtaee lights to lands of the dinctawii 
lifetime of the allottee, not exceeding 21 yeais tiom the dite of iiid (Tuck isn\s in Indian Teiiitoiy mil stated that 


^ Lidietto y Witleu HP 2cl dl (C C V fl 1S>7) VPo si« OToih 
1 Lewii 101 h Jd 108 (OCA lo 1010) (eil dtn W ,Siip Ct 110 
Poi a disiussion ol smm inonaint pioblinis ol flie Mii Onilt/ed XiiUs 
wi 27 Op IQ HI) 11900) On u^tnctioiis on nlieiiallon see Bleilaoc, 
Oktohonu Inillnu Land hiws, 20 eil lOH pp 12-1 B7 The Atloinei 
Qoncril in 31 Op A Q 271 (1024) WM thr toltnwiug dcsiilption of 
the bncitgiound ot th( iillotuicut ntiieniiut 

linullT bv the Act of Uaich H 1801 (27 Slit bl2 64B seis 
15 and 111), the Commission of Pim CiMluad Tribes lommonl} 
ideiiod to as the Danes CommiBsldn wis cieited to entoi mto 
jieaoti ilions witli till PiTP Indi in Nstions for tlie purpose of 
extintuishiiiK the natiounl oi tilhil title to iny lands In that 
Ti 1 iitoiy held by such li itn a bv allotment of the I inda in scveialty 
1o the individual Indus or aueh othei Just and cqnitiiblc method 
as might he igreed upon Inturen thi ludnns and the United 
Otntis \ttci Ihcca yeais uf nc„utntion, the lommtbsionei sne 
imable to eltert iiu iCMement 

Bs Act of June VO 180(, (20 Htat 121 H«)-340) the tom 
mission svas ducetid to piepait lolK ol thi tubes as pidimiiuiiy 
to oSotment \ iiloue at itntoiv inaotmente ueic mode gradu 
allj asseitnis tha authoiltj of thi tlmtid fltatis oyei the Indian 
Tcitltorv CongieBS innounted ‘It is hoiehy declued to lx Iho 
duty of the United statff> to estsbllsli a (.ovcninunt in the Indian 


ind b> muditoir dUethon to tti< committee nude clcii its 
Intention to pimeed with the allotment whethci the Indians 
laiecd 01 not tn of the ti ihae assented flnilly hat the Cluiokees 
Undei these eonditions Congiees passed the Art of Tune 23 
1808 (80 Stat 40B) known w the Cnilis Act which innvided 
nichiulnaiy measures fot ullotmeot The ftovcinment plan was 
so Iibnovioaa to thi ludtins and so lonti cdictoiv to tlie tiiangc 
jBsnt under which the tiihcg moved on to thise landi, long before 
and undei which they hsil eonllnuid theli tubal iilitlous that 11 
was ntcessarj for the Goveinmont to inaki eoncessiona to the 
allottees to obtain theh loiisent to i lehnqiuBhmenl of the 
indlTldnal inti rest in the ti Ihal property fot a division m scyei dty 
(Pp 276-2T9) 


Okla 1312), renntiigiv 11 ourf 3U2 Ind 107 (C 
\ Lain 22S U b 8 (1013) Loiu y Pis/iti 
Aliitoun JTniisas d J’ntM Xu Co V rmitad fltnti 
IfMliatr Uiiitta titatis 210 U 6 J46 (1011) , . 
inthiioJii \ttttOH y UntUa States, 40 O 0!s 4 
Long dan Co 22l bed 108 (f 0 A 8 1915) , Rt 
{1314),*ocav HliUttif 227 U S DtO (1918) 
thishalui iCillI B 488 (1924) auniail \ MtUlot 
IttlUiix Pniyist 246 U & 104 (1013) Tign 
Co 221 11 b 280 (1911), TtUiMt V C/Iossn, 
Unltet States y Book! of CfommiHsiOHris of UrJ 
iOJ (C C A 8 1022) Unitii Blatis I, ChiroU 
(100b), United Stales v UsUett, 247 led )l 
OniUd Stati t T jei i/noltfe, 210 U 3 104 (1010) 
266 B\d 740 (D C i D Okly 1020) Cnited 
P(d 474 (C C A 3, lOlC) , UcFTi y fust 
16 P 2d 194 (0 C t a 1026) 

Ttu It till aev 


Congicss by Atl 
the ttibe A ptcvloos agiecme 
niisslonei* and the Commlesion 
14 1800 and latihed by the ti 
Coukipw llills. Oklnhoina Ind 
’•This pievis 
homestead tax i 
Boaiet of Com i 
(CCA 10, 1 
(1820) Tfeilep 


t P 2d 098 (C C A 8, 
pefl Rii (D 0 n p 
U V S, 1911) , futigJit 
221 U S 9C (1012) , 
, 47 C ris 59 (1911) , 
I isoiis Otammg Rights 
1 (1906) , Jeolhnon y 
r» I Dag 2s2 U S 110 
Ipiir^ Oil d Gsa Co V 
24K U H 146 (1910) 
f IVMtrJti /iwes/mpiit 

116 U 3 22S (1016) , 
tosh County, 284 Fed 


hiiohecs riUfled by 
>a ol latiOcatton by 
the Chetokeo Com- 
Tilbts on Tenuary 
was not latiBed by 
(1024), p 10 
vested right to a 
Fifth kmendment 


(1007) , 28 Op 4 G no (1007) , 2« Op 
G 271 (1024), Op Sol I », D40402, 
Gunstmrg, 246 U S 110 (1818) , Bainsdall 
10 Fed 622 (C C A B 1812) , Batiiaitan y 
Oiten 200 Fed 519 (C C A 8, 1912) .BailleUv Okla Oil 00^218 Fed 
980 (D c B D OUa, 1014) , Booid of OomitUss men of Tulsa County, 
am T Unyf«d States, 94 F 2d 4B0 (C C A 10, 1988) .BiowuV VmteS 
States, 44 C C3b 288 (1007), reVd sUb man Bioitn c Orltts v United 
Slates, 219 U 8 846 (1011) , JBunoh v Cole, 268 U S 260 (1023) , 
ClteroUs Xnlot marriage Oases, 208 U S 76 (1906) , Ohsrolee Ration v 
United States, 86 C Oh, 78 (1097) , oheiokee Ration v Ontted States, 
270 U S 47« (1926) , Chet oltee Saturn, y fmtnttrv, 223 TJ 8 108 (lOlB) . 
atnsnolm V Cieeh d Iiid fleu Uo, 278 Ped 189 (D C B D Okla, 
1021), alTd in poit and lov'd in put mb nom Sperry Oil Oe v Clue 
Halm, 284 U S 488 (1024) , Oeiaioare Indians t Cherokea Ration, 108 
U S 127 (1804) , DOauare Tsiie v United States, 74 C Cl* 868 (1982) , 
Dipl V Boss, 6 Ind T 86, 89 S W 664 (1906) , Bastem OHeiolna T 
United FtntPs, 221 U B 172 (1912) , Bostesn Cherolees v United States, 
46 C Cla 104 (1910) , Boats ni t» Smutiant Oheiohees V United States, 
82 C cat 180 (1986), cart dan 299 U S 551 , IS* parte fVeW, 226 TI S 
668 (1912) , BisJi V Wise, 62 F 2d 644 (C C A 10, 1081), ceit den 
282 U 8 908 (1981), 264 U S 688 (1982) , Cmjield T Unltedi States 
«B ral Lomt, 84 App D C 70 (1000) , Gsltts v PtsHer, 224 U S 640 


149 Pne 862 (1014), Bioan v nemig, 52 Okln aao 102 I'lt iiiu 
(191B) 

“Act of Tnuc 28 1898 90 Stat 401. 508-618 fauppleincntink 

Treaty ot beirtemhei 27, IblO, with Choctiw Nition, 7 3tat 313, 
Tieatv of June 22, 1862, with the ChieUasawB, 10 Stat 074, Treaty 
of Apia 28, 1866 with the Choctaws and Cbiikakawa, 14 Stat 708 
Supplemented hv Act of Deeimlior 21, 1898, 30 Btst 770, Art of 
Febiuarv 9 1900 11 Btet 7, Act ot Msy 81, 1000, 91 Stat 221, 
Act ot March 3, 1001, 31 btat 1068 , Vet of Apia 29, 1002. 92 Stat 
177, Act of May 27 1902, 82 Stat 246, Act of July 1, 1902, 82 
But 611 Act Ol Apill 21 1004, 19 Stat 189, Act of Apill 28, 1904, 
H 8(at 871, Act ol Much S. 1906, 88 Stat 1048, Art of Maich 28. 
lOOfi, W Stat 81 , Act nl Tune 21 1806, 84 Stat 828 , Act Of March 1 
1907 94 Stat 1011. Act of May 28, 1808, 86 Stnt 444 

Cited 28 Op A G 214 (1000) , 24 Op A G 689 (1909) , 26 Op 
A Q 460 (1906) , 26 Op A O 127 (1007) , 27 Op A G 690 (19001 , 
Z9 Op A a 181 (1011) , 20 Op A a 281 (1911) , 84 Op A Q 271 
(1924) , Op Sol I D 22121, April 12. 1927 , Qp Sol I D , M 26260, 
Augnat 1, 1929 , 69 I D 602 (1031) , Afofta Coal lE Uitung Co V 
ittams, «J Ind T 189. BD B W 689 (1889) , AtoJw Coal i Mmna Co 
T Adams, 104 Fed 471 (C C A 8, 1900) , BaXUnger v United States 
ea tel Brott, 216 U B 240 (1910) , Barton y Buisey, 4 ind T 260, 
69 S W 868 (1902) , Brunar v VniUS States, 4 Ind T 680, 76 S W 
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OKLAHOMA 


* * * tliP lands nlloHPd 'lull Ik* ii(nih,insf(i ihle 

until RttPi full titlp IS .inium'd anil shall lie li ihle tin 
no ohliKitiim" iimtiaitpil pnin Un leto h\ llie .il 
lottei*, autl sinll Ik niiiil<i\ ihli wliili so hild * " * 

(Sri 11 ) 

•AA. (1*1(11) CamitUiH \ i Ind T thJ "iS *' n 71*1 IIKMM 

^(opiiKir 1 S'ftnH jsn F (11(1*1.111 l/( lulu t In*! 

r 1 (It S U 'i'll (1*11(11 rhuln\aM ViilinH 1 I'liili il hlati-t h7 

I CK ‘11 (I'HS) (III (hii .07 1 s W), rhiilif-au liniUiuii \ 
Flidflnii 'VirlK.n <f l'/ti(/«v«ii AnlKiii I'i'i >1 U Hi n'H'll ChoiliiiO 
if rJiiOnsiiio Vd/ioiis 1 riiiliil I'm/ci ■'l C tts *. |1*I ‘.l Chuilnn 

inlinii > r«if((l “-I I' ri- 1 111 11 I'll * 1*11 5’ '' 

(huttfiti ^ Vntfitj ''7 C < I*' l-*0 no twr a<ii -s7 

(i s (i4t Vhutimt fl il n Ji to \ HohiI (. In'I I H" 'O' '* H 
tn Il'KKil CIiikIiiii .1 Old; h h i fhin) nil f. TI s J'U (I'UH. 


fimiill 1 Iohik; -1 Hill 1 •> 111 W Oft (lOOti tills 1 rus 

iiiHiiiI ' Hill T ll■l() 01*' n 'RT (1*101 1 run 1 Fif jnUilti US 

iMii CO (I I vs vinji I iinh IIIIIII 1 I'aMi 1 Tml T Un (.<t 

S VV snt (1<I(I2| /Iimniii 1 infintwii til T' ‘i 'lO (I'lO'l) rimi 

\ WiiiliiiKi III! 1-*'. Ini ’Ml « I V s 1 * 10.1 r.nmi 1 fliwii'i Ilf 

r< (1 70“i It O r fftnfdtl ^ Hiiifiif Ntattn #«• */T 

Ontifihif 211 r s >1*1 (t<KiS) C, 1/11100 \ fl oe/l S-ll TT S 07f 
(1*11 Ji niiiiii \ Till II in-. I J(l l*is (r* O v in i*B*ii uit dm 
on qii). I’t 1-0 1/01,11 ^ liaiiiiian If-f F<cl ((' C \ 8 lOOf) , 
llill \ FiimnUl JIJ T1 S Kil (IflT) IkUiil \ ftintn 1 Tnd P 811 
i.'l S TV 812 (IfflJ) III l< Poll 1 (IHOKhiilillii/i 7 Imt *1 80 101 

S tv 7(1-1 (inOTl Ifni'*. 1 /Kiiiiiioii i Tnrt T 710 70 S W lOT 

(IfOll, Hilhi 1 T/nipii 7 lull T >H1 104 S tV fJ*) (IfOT) Aim 

BiiIim \ roiHiii til Fill Ciilli (If Tiiiii 101 F«i1 01’ (C t’ A B 

I'lOOl Tonu/it 1 Lao/itoiA JTl. F s (>0 (1<)JS) . l/iB.dfi 1 Pm 
»iii(7(o,i 14'l l*'i(l in ((■' r \ 2 1*100) Vet iihb lifwi 1 Viiitii 
fttiitm I I Is TO (into) jViViiiiiiv V Clinctoii Valioii 02 r (Is 
4-iS ( 1021 .) (.Pit dm 271 F S 024, IfiVri 1 friiililunil 214 !<« 
148 (r ( V f 1*11 B I niiaiioa i Knmu 0 lull T 400 <1(1 s W 

IBl (lOirfi) Vo(((/i(t(sl<(« C/ial <( Impioiem/of Co i ViJIiiilt 185 
T El 40*1 11*102) 01(1(111(1/1 Kllhu 0 Iitil r 12 70 S W .(H (I'llBl 
Tliiimiiinii \ Miiiimii 4 Ind 1' 112 1.0 *-. W *)2() (IflUl liiiiin i 
OillilniKl 1 7ni1 T OOI. 70 S TV 211 (1*1(11) fmmif fUiUilI ) Iiifl 
T Till IS s w 101 rifoo) riBii/d 7i«t(s i Chnetau yotioii 48 
(' cih "OS Iionii r mild s/dlis i Piiiii/ni 220 ltd 277 (< C A 8, 
mill Ipp alsm 212 F 0 601 T mil d h lain \ l,ti\Uin Coal it /am 
ing Co 80 I* 2d 021 (C P \ 10 104’) Ciiitrd Htnti s y mViiiiull 

181 ppa 721 (C C B D OWa, 1*110) Imi/ri fllatoi i Mtnouii 

Ranittb I'emi R Oo OOP 20 018 (PC V 10 lOlJ) Pmtid Statu 
1 Stella, do 27 F 2d 20* (C P A 0 J<)2<1) muid tfiitii m ut 
Vi Unto Tdiiaidi Coal Co i Call 277 Pul 57 1 (App D C t<)22) 

V allace \ Irtiiw*. 204 F S 411 (1*K)71 Uoi/r 1 hole Count !/ 214 

tr S 17 (102(1) IVilUanti 1 Fnit hat Baiil 310 F S *582 (1010), 
WdlKHinl Jnhnitiii 210 F S 414 (lOlIl ll'im«i«s 1 IVoiIs 4 Tnd 1 
187 70 f. IV 147 (1*10.) Ili/Uoii * »W..s 211 TT S 47 (1021) 

The fOllou-ta*’ itatulio 1(1 itp to tbr <oil and n phalt dpi’n'oto of Hip 
Q iottnw and Clmliasiiw Nitions 

Act of Inin 28 1808 10 Slat 101 110 

Act of Jul* 1 1002, 42 St It 641 018 600 Cjtod m 24 Op VO 
600 (1001) , 20 Op A a 152 (10041 26 Op A G 420 (1000) , 26 
Op A fr 400 (1006) 20 Op A O 127 (1007) 27 Op A G 010 
(1000) 20 Op A o HI (1811) 14 Op VO 270 (1824) SO Op 

A G 239 (10271 Op Bo) I D M 7811. Aim 28 1924 Op Bo) I D 
M187T2 Dk miller 24 182t. , *54 I F 102 (1041) AI/UV t Colbrit 
li.S Fed 211 (C C V S 1008) , A/iioId t Jidmote Chainbei of Com 
tticne Ind Coip 4 P 2d SIS (P C A 8 1020) , Bnlltni/ci t Uiiitid 
Staten ei id Pinsf 216 U s 240 (1810) Badhtty 01 la Oil Co 
21S Poll IfaO (D C HI D OWa 1014) , Blundtil y TVaTlaot 207 G 8 
478 (1923), Btade, y /arxti 240 1* b 8S (lOlS) Ch rlaiato Ft i camm 

V Oliodaw yation £ Chukaiauf Nation 198 F B 118 (1001) Okirlanw 
Nation T Ciiihd Staley 87 C Cls 81 tl91l4) tut dm 407 F 8 616 
Choate 7 Tiapp 224 U S 0(1*5*1012) Choctaw and Cliicta<iaioyttlloiiiy 
United State 76 P Cls 494 (19621 Cfhortaw Nation v Vmtid Btalei. 
81 P CIb 1 (1965) onit dm 208 F fc 944, Ohactaiol fafion v Untfid 
BlaUa 86 C Ols 110 (1918), teit don 287 F S 643 Ohoobne O A 
a R Oo y Bond, 6 Ind T 01*5 (1006) , Bam v C'ltndiff. 0 Ind T 47 
(1001) , xwtt-fs T Benton. Bind T 60 (1004) Daicut v Smut 6 Tnd 
T 60 (1901) Duncan Tountite Co i ioat 245 F H 108 (t012) , 
mphah y Rlchaidaon n ca, uie, of Tvtaa Ominti,, Ohlahoma, 324 F 8 
680 (1012) Ba pai tc fVebh 226 F S 064 (1912) , Fink V Oimty Com 
nhit/jiioa 248 F a 890 (1819) , FHhy Wite 02 P 2d 644 (P C A 10 
(1*1111, ceif dm 282 U 6 ')04 (1811) 284 F fi (.86 (1012). PI, in 
via \ ilcOiiitain, 216 F S 16 (1909) , Fiame v Btuiiit, 188 Ptd 786 
(C C P n Okla 1809) , Gtaimon V Johntton 248 F B 108 (1017) . 
Oai/tdd 1 United States em ,e1 AtUion 211 F S 264 (1908) , Oarflaia 
y United States ce rel Ooldalm, 211 F B 249 (1908) , CSeaeon y Wood, 
224 U B 6T0 (1012) , Qooilmo V IVatAiiia, 6 Ind T 578 (1004) 


71 111 III 142 Pill 112 (((AS 1*1(111 Hnuit V Uiiidiidai 

7 Ind T 1)2 (l‘|(17) , TIami v Baiiinqii 168 Ptd 221 (P f A 8 
1*11181 um y Riiiiiolilt 2*2 F S 461 (1*117), In ,e Jtsite s Hens, 
210 lid 604 (I) C H D Okh 1810 1 In »( Dandt of File OH ilreil 

I Hint 10'* Pill Sll (11 <* P D (IVlii 1012), Joiiiit V Patteuiin 
274 V S 514 (1027) , Krill, i Haipo 7 Ind T 641 (1007) , Lonoct y 
JiliWfuid 276 F s 60 (1024) iffPrdil (dm i t Unihd State, 8)C 
(Is 7*1 (1<I-’6I AliUinuilt y r liactmi hnhon 62 C. (It. 41S (1*120) 

II n dm 271 F s 124 Viiiiiiiu Aaiians iiml I'nas R „ ( o i Uiiilid 
Sliitii 47 < tls 3*1 (1011) irulhii 1 kimmoin, 2U V 6 102 (1011) 
iriitliii y Ptetent 250 D S 69(1 (1010) UuUen y United Statu 224 
F S MS (1012) Ri filth Wah Sill Tan Rah y Fall 200 Pod 402 ( Vpp 
D C 10241 app disni 266 F S 085 (1025), Snun v Blown 7 Ind 
4 675 104 S IV S7T (1**07) Sltauod * Arir</£/, 6 Ind T 4(2. (I'lOI.) 
'J’liuloi V Paikri 240 O S 42 (1*1141 , Thoiiinton y fTillinan d Rhoades 
206 Fid 8<)1 (C* C A 8 101 )) Tniei V With in Iiiv Oo 221 F S 
2S6 (1*111) Uiiilid States y Doiuhn 22()Pid 277 (P ( VS 1*)1D) 
app <llsm 242 F 8 601, Uiiitid Stale, y ilaishnll 210 Fid 506 
(C C V 8 1014) , F/iif/d Atuf/s V 0n( Cadiltao Eiuht Automobile 231 
I.I.I 174 (F C JI D Ttim lOlS) Vmteri State, y Rcnnolds 250 
F *=. 104 (1918) OiiiUd Stall t \ Rirhaids 27 1 2 d 28 4 (C C A 8 
1028) II rt dm 27s D S hlO Umful Statit y Smith 260 Fed 740 
(D C H D Olda 1020) United blatit y Wiwht 64 P 26 100 
(t* C A 4, 18 j 1) ml din 285 U s 538 flallaii i Idamt a Ind 
I ,2 (I'lOII fl Hill, If y UUiins 204 F S 411 11807) MhihhuiLli 

y Can laid 82 p 2d 248 (C C V 10 10)7), William, y Jolin,un 210 
F S 414 (1811), Wilhami y Vhiii 218 Fed 787 (C C A 8, 1914), 
IViilfOB V Arnos 255 F & 874 (1*121) 

ActofApill 28 1804 44 Mat 544 

Itf ot Ipiil 26 190b 44 slal 187, 141 142 iiif/a, fn 101 
Toinl Ri solution of Detiniliei 9 1*118, 48 St it 707 
riiiiil RosoUilii.n Ilf ramiart 11 1017 80 Stnt sa(> 

Vet of Tomiau 21 l‘)17 80 Slit 870 

Vtl of Ptliinui 8, lots 40 SUt 441 Cited in 36 Op A G 269 
(1827), 19 Op A 0 478 (t081) Miroo Bill I P. Peermbti 11, 1918, 
O). Sol ID M7)16 Vpiil 1 1822 Op hoi I I> M7316 MlT 28 

Vllt, United State, IS id Ih Ui,lei I tin aid. Coal Oo i Fall 277 Fed 

174 (ViH* D 0 1022) 

Alt of libiuiir 22 1021 4l fctit 1107 
Art of Milj 25 1026 41 *41*1 7s7 
Vet of June 10, 10 >0 46 Stdl 711 
Vi I of ApiU 21 18 42 47 Stut 88 
Vtt ot Tunt 26 1944, 48 btit 1210 

Vet ot Fas 11 10 ) 8 , 12 Stat 847 21 F S C >*164-108* Cited jn 

Unitfd States v IVafiis7ii 1(12 P 2d 428 (C C A 10 1010) This act 

■ xti pted these roll ind isphaU linds fiom thi geutinl btitutoij piosmon 
loi thi )eisln*r of linds foi milling puipuses 
a hi tolliivinn appiopiiniion icts ippiopiiate monev to artveittse foi 
the dlaposiFan ot Phltkasla nnri Chotrun coil ind nsphvit deposits 
Act of Angu.l 21 1012 sir 18 47 Hlat 518 Alt nl Tune 80 10l8 
su 18 48 Btll 77, Vlt 01 Aneuat 1 lOU set 17 S8 btit 582 , Att of 
Fij 18 1016 sie 10 |i) fetal 121 Vtt of Miuh 2, I'MT tec 18 
0 Btit 860 Vit ol iliu 21 181S, siC VS, 40 Slat 161 , Att of Tune 
10 I'llO set 11 41 BUt I Att uf Ptlnuuv 14 1820 sec 18, 41 
Slat 108 Act of Miuh 4 1821, sei H 41 btat 1226, Act of liny 24, 
1022 42 btit 552, ITj, Act of Jnnvnuy 24 1928 12 btal 1174 119b 
Att ot Ifauh 3. 1925 H btit 1141 1148 Act ot ifnv 10 1026 44 
Blit 414, 400 Vtt of Taiiuul 12 1027 44 Btit 8W 841, Act of 
Maiih 7 192S 45 Btat 200 200, Act of Much 4 1820 43 Stat 1562, 
1688, Att of Mil 14 IQdO 46 fetnt 270 280 
Poi iiguliFons iiguding the h using of stgiegated tool and isphnlt 
dtposits SCI 26 C P n 2(17 1-20712, icftaiding unuing opeiallona 
on fcegiegited Coal and laphilt linds sei ibid 2101-210 2, logniding 
sail* ot coal and asphilt depuHita In srsiegsted mlnpi d aiea see ilid 
211 1-211 17 

Many othii spednl statutes h.ive hien puastd dealing with tilhal 
pioptitl of the Choct.iu mil Chniasiw Nations, suth as 
Att of Mhith 4 1*118 c 152 87 .Stat 1007 Act of June 26 lOlO 
<46 Stat 882 Amended hi Act of Tanuaiy 25, 1917, 39 Stat b70 
Thehf Bctb 111 lelited to ceMaln coal leases 

Act of Uuy 26, 1080, 40 Btit SS6 Supplemeuting Act of May 26 
1928 46 Btnt 747 Edatinu 1o tubal lands toi oil, gn**, and otbei 
puipoaei 

Vet of Apiil 28, 1004 8s btat 671 Supplementing Act of Tune 2S 
1808, 89 Btat 496 Amended hj Atl of May 24, 1924, 41 Stat lS8, 
lelaHng to lonnslte lands 

25 F S C A 414, Att ol August 21, 1947, 50 Slat 810 piovldea 


*satiitaiy ot the Inteilor i<* hoicby anthoii^ to offci ancih lauds 
fiM sale subhet to a loaervabon ot the mineral lights theieln, 

uiiludiiig oil and gis foi the benefit ot •'laid Indian**, 
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Till , 1(1 tiiillii .1 (Imdid llio issii,iii(i> 1)1 jMli Ills 111(1 si ilwl Ihil I 
All till l.iiuls ,il],il(-Li(l sli,ill Id ii.iii1iv,i1)I( wllili llic lilli 
M'liiiiiis ill Hie oufiui il ,illi)lrt>i, iMil 111)1 Id txiiid Ini iid 
iiiju ^iriis tiiiin (iiio ol- iiiliiit ind i iih .illottiL shill 
si'Uct fioiii Ins .illntiuiiil i lioiueste.irt ol one hiiii(li(.'(1 uid 
sl■st^ ,itics, loi whii,h he shall h,i\t i stjiaicite iiatiut, 
and which shill Ik in iltoii ihlc. Im Iwtuh «ui leiis lioiii 
d.itc Dt 11 ileiil * ' ‘ 

The Icidiug t.ise ot CUouH \ Tiupi)'" htld Ih it iiiuUi thi«. 
statute illoltets iLiiuiicd i tested piopoitt light to cMiniitiuu 
tioui st itu tii\(itioii tthiLh was liiiiduig oii Uklahuuii ind roiild 
not lie inipaiied lit snhsuijueiil tongiessnm il adiou ttithuut 
Mulitum ol till Fittli Aznoudiuoiil ot the Fedi'i,!! (’oiistitntioii 
The (‘\( million i.\teuds to iiieteiil tht side tioin iiiiiiosiiig a 
I i\ on Dll ,iiid tis lovaltiet 'itcimiig to tin liidi.iii ottmi uudei 
a le.ise ot Iht allotnii'iit" The e\oinphoii does not, howetei, 
lull with Iho liiid, iiid thiietoie does not ittaih iii fatoi ol the 
hens Ol fciant(.es' 

The Choctaw and tlhickisiw fieednien, unlike the fieednicn 
ol the othci tiihcs, wcie not menilieis ol the tiilies, iiid then 
light of piiticiiiation in the kinds ol the nitious e-vtended oiilv 
to 40 titles e Kli Thetktiinol the Choc Uiw tiecdiniii w is based 
niKin the adion ot the Choct.iw N.itiou in liestownii; sntli iighi 
111 pmsuantt ot the tieih with the Tniled States ol 18()b“ The 
Chukdsnw’s took 110 adion (o secuie the lights of then fieedmin 
niidei Slid lieatt uiid allotments of 40 aties cich wfie undo to 
them b> vntne ot section 29 ol tlie Atoki \ineement wlueh 
e\euipted the 1 luds ot the mciiibeis of the tubes liom tixilion, 
and bpetihed tliat 

" ’ This pioMsum shall ilso .ipplt to flu Choct.iw 
nid nii(kas,iw tieeduieii to the e\tnil of hib allot 
menl ‘ * ' 

It Ills been held Hut the .illolmeiits ol Chiikasiw ficeilmen 
undei the Atoka Agiecment iiid 1901 supplemental igiecmeiit 
became taxable when the Ad of Mat i7, 190S, leinoted the tix 
e-semptioii' In dibtiiiguishmg the case ot Ohoate v Tiopp, 
the couit decliied that the e-somption enjovid bv mombeis of 
tlie tiibts could not be abiog ited bv Oongiess because il hid 
been gi lUted in cousidci atioii of this lelinquishmcul of some 
of tholi lights lud tlieiofoie losted in the ludiins a piopoitv 
light of w'hKh they could not be depin ed uudei the Fifth Amend 
ment of the Constitution , but that the tieedmen hid lehuiiuishod 
nothing and -weie theiefoie in n diffeient position, ,ind that hi 
the toims of the Atoka xXgieeineut, the lights of the fieedmon 
iemniu«l subject to subsequent acta of Congiess, aud theiefoit 
the tax exemption could he iemoi ed 

The same lea&oning veould seem eciuilly applicable to the 
Chocta-w tieedmen 


•■Aet ol Tone 28, 1808 80 Btat 4SG GOT sec 20 See In 81 lupio 
■ 224 U S 886 (1912) , lollowed in ffhiison 1 Wood, 224 D S 679 
(1912) See CSaptei 13, secs IB 7A 
•‘Oaipontn i STinv 280 TJ S 888 (1930) The conil lensonod thnt 
Binco the lojally Inlet >Bt was a light iltachcd to the leieislonnri luteieat 
In the land, the loyolli was not tn-mble 

‘‘McNee^ -R ftitffteod, 268 Fed 646 (C C A 8, 1918) 

"Ticafj of VpiU 28, 1886, Art 3, 14 Stat 709 
"Alien V Tiimmei, 46 Okls 81. 144 Pac 793 (1914), -wiit of enoi 248 
C 8 800 (1918) 


C CREEKS " ' 

lindei llu Ciei'k Agieeiuuiils'* .illolmc'iits weic made iiiahen 
abh 101 ") leiis tiom Tune 30 1902, and each citizen was 
allowed lo 

* ■* * sclud liom his illolmont toili aiics ol laud, 

Ol i qniitii ot a quiitoi section as i homesle.id which 


’‘Mlilli till fiiek IK must cnniinonh letiiieil tii is i liilie 1hiv 
IK also iiiiiKd to III laiious (k iIioh ids nl Cuii^kss IuiIkiiI upiiiimis 
and iilminislt itiic luliiiUs ns n conliiliiuy lonsisUiii, ut tubes binds 
01 ‘toMiis 'Jhus in U/li/i.l s PiiifKi «(UKS 0 Pit 711 (isr.l Ihi 
Supumi Couil uliliilil liiiil tillis Insert upon rtetrts finm i iilous tilbis 
ol Iiirtiniis belomiini;, to ihi cult (icik Ciiiili rti i icy (ni p 72') Vnil 
sii Memo Sol I D lulj Ti 1917 citirt in Cliaptir 1 1 sit 3 Litek 
liiwns which hivi iiloptid tiibiil ronslituliim, on 'lliliipthliieeu '1 iibil 
Town (constilnlioii ntiflid DcipiiiIki 27 1988 ihnitei i ititted \pill 

13 1*130) and Alnbim i UUiiss ii ti Tilbal To-wn rconstitnlum iiliOid 
I inuiiti 10 191*1, ih iilei lulilied Stas 21 tOJGi 

•*Oi)glii(il agiiijuin) Acl ot Mai eh 1 1901, 81 blat SOI 

kiipplemi tiling Act of Maieli 24 LS32, 7 Btat 16() 867, Act oi June 

14 1866 11 Stil 781 7S7, Act of Tune 28 189S 80 Slit 195 4*18 

500 Dili Aminded hi Act ut Jniii SO 1902 32 Stat 600 Repenlcrt 
m pait Act of Tunc SO l‘M)2 12 htil 600 Supplemented bv let ol 
tune 10 1902 82 fetal 600 Alt ol Much 1 1901, 12 btat 982, Act 
ot Mnith t, 1905 31 btat 1018 Act of AukUst 1, IBll, 88 stat 682, 
Act ol August 24 1*122 42 Wat 811 Cilcil 24 Op A Q 028 (1901) 
26 Op A O 181 noon 34 Op 4. G 275 (l‘)24) , Op Sul I D 
040162, Octobei 11 1917 Op Sol I D If 10126, D ccmbci 13 1921 
Memo Sol I U Wpteuiliei 17 1918 6i I D 602 (1981) , AiiasbOHd 
y Wood 195 Fed 137 (C C E D OkU 1911) Bagliy v United 
aiatii 60 F 2d 80 (C f A 10, 1982) Bin tint T Olid Oil ('o 218 
bed ISO (DODD Okin 1914) Biaiin T Bill 192 Fed 427 (C 0 
B. D Okli 1911), Btoun ^ Unitia 27 F 2d 274 (OCAS 

1028) Bioiiniin/ ^ UntUd ftlntei 6 S 2d 801 IC C A 8 1925) 

cut dill 269 U S 66S (1025) , hiiilu y Hindi/, 183 Fed 947 (C C 
A 8, 1906) upp (h*ini 201 It fe 59*), Uamphell i WarliiLoith 249 
U S 169 (leiS) Capital 'Joitniiii Oo > iox 6 lud T 22S (1008), 
Caitei Oil Co t ftiolt 12 F 20 780 (D C N D Okla , 1928), ler'd 
f,nb nom Knmht y Cuitii Oil Oo 21 F 2il 481 (C I* 4 8 1027) 

Choilau, O J. a It B Co i Uacliv 258 U b 581 (1921) , CUu of TuUa 
y feOH/AMiiston Bell ni Co 75 F 2d 143 (1993), cett den 296 
n S 744, CtriK \afioii y Uiiitid Stall t. 78 C Cla 474 (3938) , Bvant 
y Vietot, 204 Fid 861 (C C 1 8 3918) , Uw pnitt Wibl) 22B U 8 
«88 (1012), Fink i Countii Oummiiaioni it 248 U 8 800 (1919), 
Full 1 Wise 62 F 2d 644 (C C A 10, 1981), cfil den 282 U S 
90> (1981) 284 IJ 8 088 (1032) , Folll) V Vnltid ktatee, 211 Fed 

177 (C C 4 8, 1010) Biilioni y Qiialei Oil d Oai Co , IB F 2d 8d 

(C C A 8, 1920) ChtcHou y UcOmouffh, 240 tl 8 ITS (1910), 
Oiamoa y Jtoiny 287 U 8 852 (1026) , Uaiin y Sell, 214 U s 
108 (1920) Bmiiy y Trnidiiatn, 7 Ind T 532 (1007) JTiiirn T 
Baidudin 168 Bed 109 (C O A 8, 1908), Jfattliiis v OKa Oil Co 
100 Fed 346 (CUED Okla 1831) , HupUitk y United Statet, 238 
Fid 95 (C C A 8 1910) , /n le iMntU of Fivt Oivihaid Tiibii 199 
Fed 811 (n C B D Okla 1012) /mfiBii L d T Co y Bltoinfelt, 8 
Ind T 41 11904) ley'd li> 185 Fed 494 (1006) , Joiou Land d Tiuyl 
Ou y Lmled btatey 217 Pad 11 (t CAS 1014) , /iffi non v Fin*, 
247 U fe 288 (1918) , Janus y United Btatea iJt ml numplucy, 88 
F 2a 491 (C C A 0, 1910) foplin Uemantile Oo y Unitid Btatee 
286 TT S 611 (1016) Fcmo/ioA v ffliaffoi Oil d Bcftninp Oo 88 F 
2d 066 (D 0 N D Okla , 1030) , Snip y lakes, 64 F 2d 979i (App 
D C 1«11) KmqMy Oailn Oil Co 28 F 2d 481 (C C A 8, 1927) , 
Locke r IfUunv 287 Fed 278 (C C A 8, 1023) , Uisioutl, Kansas 
d Teteai Bu Oo y Umtid States 47 C (Hk 69 (1011), UcDougal y 
UcKav, 297 TJ H 172 (1916) . MrKea v Btniy 201 Fed 74 (C C A 
8, 1912) , Malone y Alieiilice 212 Fed 668 (C C A 8, 1911) , Mandlet 
y Lmted Statia iO P 2d 201 (C C A 10 1981) , Mandhi r United 
States, 52 F 2d 713 (0 0 A 10, 1931), Mailm y Leicallen, 276 
TJ 8 59 (1028) , Uoiiisou y Unilcd States 6 F 2(l 811 (C C A S 
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vliall lx and iDiiiiiiii iionUi\ttI>U‘, inilnMi iIiIl, mil tiu 
Iiom «iii\ uicuinbiind ^^hatl^t>^ t<ii twciih (int> m iis 
liona the (Ule of tlio dwil tliouloi, tnd i ipn He d((<l 
sh 111 1 k‘ issued tot.uh allntUoloi IhsIidihisIhuI id nliuli 
this roiiditiiin slinll ippoai 


lOJI) , MuUch \ rruilr,! 2JI U H8 (lOlJ) WoitOH > 

Lainm J20U S 111 (10261, Pallet % Biihaitl J'lO U H SW (I'llO) 
Paikii V Rilrn 2'’i0 U fi b(j (lOlO) IHiliua -e Puil 217 U S ISi. 

a'lni, Pot hi \ iTuipjiy r tuii r m lot s w ois (ioo7) leiM 

Miib nolu Adaiiii \ Uitiiihii Hn liltl KH (O O \ 8 lOnS) PnMu i 
T/ioiiipsoii 201 Bed Oei (I (7 A S 1018) Ruil \ WdIV 107 till 
410 ID ( B D Oku 1012) id(l, 210Fi(I hOl iffrt mi iilituuiK 

2J1 Ksl 0 10 liMhuhttVS t, QmUi Oil rf Ons Co ii/ 01I« 21 F 2il 

277 (C O IS 1927) CLit dm 270 tl S 0)0 h/ Liiiiis d S P S 

('ll \ Pliiiiiiijlitiu-iii 7 Ind T ()S1 104 8 W OMO (10117) .Sc7irl/iii 

bmiiii V I emu 200 U S 80 (lOl'i), fihuUhi'. i Viflouijot 22'i 

U S col (1012) fiisiinoi, y Bi fldv, 2 13 TJ S 4H (1011) hUlton \ 

Dill 211 U S 2(10 (1014) ktiiiiili/l \ lor 102 1«1 007 «- C V 
H 1007) apD (lisni 211 P B 010 Shiiiiil \ Kivii 201 P S Hi> 
(lOJO) iihpni inR dm 200 U S 001 (1011) Siiiidai/ \ Valloni 21S 
TT 8 040 (1010) fiiliit 1 tlcluick 211 V S 102 (1017) Tiqii ^ 
Ulinln 1 F 2(1 714 (D C E P OWi 1021) hmi v Turn klalt 
Oil Oo 49 F 2d BOO (0 0 A 10 10,11 ’Piuii \ ITis/piii liie Co 
221 n S 28h (1911) liiiiiei s lOiifcd htiihi 'll O CIs 121 (1011.) 
imiiei y [ nitrd Utah ■, 318 n S 0H4 (1010) ruifiil kfaUt \ Atliiii 
2<i0 n S 220 (1922), Uiilitd Stiilfi 4 Hoiitlnhli Ti Vo 2hl TJ S 
798 (lOsl) , Oititfil Btalii y Viiiihooi J t7 U S 171 (tOlS) annul 
btahi y Ft Stiilt/i cC H It Ca 105 IVd 211 (( ( AS 10l2i 
anilttl Btatei v Omu Oil Oo 10 F 2(1 4S7 (OCAS 1021) , liiiitrA 
btatio V Bravt» 20 F 2d 873 (C C \ 8 1027) iiU den 27') II s 
0'') Oititrd btatei V Jaeobs 101 Fid 707 (( ( VO 1012), (iitliil 
fitatis y Lena, 2«1 Fad 14i (C f A 8 lOlO) , Vniled Matei. y 
iTaitiii, 46 F 2d 8)0 (O C E D Olilti 1010) , Vmtea Btahy y ilTid 
Cnntttimt Pet Ooip, 87 P 2d 87 (C C A JO 10)d) .Pif cldi 
280 TT fa 702 (10)3), Onited Blatea y Rea n,a(l ihUo d Wm Co 171 

Fid 801 (C C H D Oku lOOO) , Omted itaiey y hliod 187 Fed 

882 (C C E D OUa, 1011) , Omted Btaley y Smit/i 270 Fed llO 
(D C B D Oku, 1022) Vmlii btolii y BimtH 288 Ptel 310 (C C 
A 8, 1923) United btait, y Raatheiii (luulu Co, 0 F 2d QC4 (D C 
B D Oku 1025) , ainhd btORy y Ttoei, 10 F 2d )6 (0 C A/ 8 
1027) , Viiitea Siatc, t Wikteiit Inv Oo 228 Ted 720 (C C A, 8, 
191B) , Uniua States y ’WiKlcat 244 U fa ill (1017), Vnited StaUo 
Jlepitn 00 y Fuedman 191 Fed 87d (C (' A 8 loii) ti o 
Wliitnep lumiei tt Oiatn Oo v Omitue 10(> Fed 718 (C 0 A 8 
1008) ^radf y Piaho 80 App D C 245 (1012) WtnliiiKfioii v 
Umrn, 286 U fa 422 (1014) WtltU y 'Bied 231 Fed 010 (C C A 
8, 1018) , WiOmott V Onitcd &tatei 27 F At -*77 (C C A 8 1028) , 
Woodwaid T De Otalfcniied 238 TT B 284 (1013) toi inaotations 
to Act of TDDe 80, 1902 32 8U1 600 supiileniinlmR tba Oiikinal Cteek 
Agipomont see fn 83 nifia 

•"Act of Juno SO, 1302, see 10 )3 Stot BOO 501 Tbis ncl sup 
plemented the Act of Juno 80 1834 1 fall! 720, Act of Mn )1, 1900 
11 But 221, 231 At( of Mnich 1, 1301, tl Slul 801, 803 sen:* 7 
and 8, amended AeO- of Maich 1 1001 )l Btet 801 Se>2 te>c ) pii 2 
804 aec 8 871 sec d7 , ippcalesl Act of Much I 1001 ai Btut 8(,1, 
864 868 >tec 24 and wni. suppUmentid hi Ait of Apiil 21 1901 3d 
mat 180, Act of June 21 1906 d4 fata) 32B Ait nl Vnsusl 1 1014 
88 Stat 682, Act of August 21 1022 42 Btet fall It was olid lu 
28 Op A Q )17 (1007) Op Sol I D , M 18807 Tnnnnis 2), 1025 I 
Atkina y iriiold 235 O H 417 (1914) , A/fu¥ t Calbut 168 F(d 
231 (C C V. 8, 1003) SlarlcbuiH y Mutloi/ee Land Co 0 Ind T 2)2, 
01 8 W 3t (1000) , Siadei v James 248 U 8 88 (1018) OcLknmn y 
OHihif mtey, 221 U 8 413 (1312), irill y ItaukiH 2M h.d 511 
(D C a D OKU 1021) Lanham y McKril 241 U 8 582 (10l7) 
Ifootr V SailUO 107 Fid 820 (COED Okla , 1000) , lloiiisoii V 
Biiinetti, 154 Fed 817 (OCAS, 1907) app disni 212 U S 231 
(3000) , Uuilcoytk Mnd Co y milins 106 Fed 173 (C C A 8 1308) 
Nunn V McmeJnOg, 216 Fed 880 (C C A 8, 1014) , Pitman y Coin 
mitsioiKx of IntLinal Rovenue, 64 P 2tT 740 (C c A 10, 103)) , 
Reynold', y Fewell, 280 U B 68 (1016) , Self v Piaiiie Oil d Qua Oo 
28 F 2d 690 (C C A 8, 1328) , Tavlot y United Staff), 2)0 Fed 580 
(C C A 8, 1016) , ITnifcd States y Baitlitt, 285 TI S 72 (1011) , 
United Statea y SladK 247 Fed 943 (C C A 8, 1317) , UmUd BtaUt 
r Saaid of Oomnntsionei a of IfaTiitoali County 284 Fed 10) (CCA 
8, 1922), app diem 26) TI B 601, Onttid Btatoa v Oook,, 225 Fed 
788 (C C A 8 1318) , United Statea y KniffM, 208 Fed 146 (C C A 
8. 1913) Vnltea Statea y BhoaK 187 Fed 870 (C C H D OBa , 
1911) , united StaUa v Smith 260 Fed 740 (D C B D OUa 1020) , 
United State! v TTooda, 223 Fed 818 (0 C A 8, 1916) For mnotn 
lions on the Oipnnal CieeL Agieement, see fn 88 aiipia 


Tliisi pidtisKins loiitHued i iiglH to hold the horaLsteid 
txi'uiiil lioju la'vilion"’ wliiih was tested md yiotccted by the 
PMtb Aiiiendinoiil of Ibo Pedi'i il Constitution"* Tlie Cioek 
AgieenK'nls did not expitssls contci uiKin Oieels Indnns any 
teiieiiil cvimution tioiu Kixitiou, nnh the bomestiadi. weie 
i\iuissl> exempted" 

ill llie liHiiels ol a piiKh.ism lioni ,in alloltce (lu horaesli id 
laiiils line* been Iiedtl (a\,ihle end the yupKiue Coiiil, m dis 
liiignisliiiig t'lioiiff \ Tmiti)," lias liuiilLel lls elorlime to eases 
will 11 (111 I Hid IS still in ilii (vissi ssioii lit Du illoltee'* 

D SEMINOLES 

The All (if lull 1 I83fa,' HililMiiR (hi Seminole Agieemeul, 
jiiuMilos lot ilhilment in scseo ills ol 1 mils ot the Scinmole 
N itum 111(1 s( lies that 

* Bull iUott(‘i> slul) desiRinle one Diet of foitj 
Ileus, ssliuli sliill, h\ tiu teiins ol the dccxl, he made 
inilu'itahle iiiel iioiihivnlile ns a lioiiicste lel in peiijetiilts 
Seiiieiie S nl (he Vcl nt Af.iieli ) 1301,' iiiosidcel lliat Iheso 
hoiiiesleads 

• *• • shall he inalienahJe (lining the lift lime ot the 

allollei not eMet'clmg iweiits one tens finni llie il.ite 
ot the deed fci the .illiiiuKiit " * 

AllUongh no sjKiitie ustiictiems ait imposed bs these statutes 
on hinds otluo llim liomeslnil, it lus lit on said tint since the 
lands weie iioutivible il the time ot the igieiment, and since 
i( w,is Ihe settled imliis ot the tmited States to pioteet the 
lands fiom tixalieiii nulil Ihe Indwns sseie giscxi full iwoi 
eif disiHisiliou, an exi inplion uni be implied " Thus, when 
icstiu lions on ilitn.iti()ii weie expiessly impohcd on sniiilns 
linds ol tuU bloods hs litei acts” these laude weie held 
uontaxable " 


»Umted Btatra y Soiitliiin Binety Co 3 1 2d 004 (D C B D 
OMi, 1325) 

'nSnolith y Riehaidsiiii 224 U 8 680 (1012) Of Olionte y Frapp, 
224 TI 8 665 (1312) dlsCHssptl m ( haptei 1) secs 1 8 7 

' Aa In the cise of the Chcioktes the gtaiit of nontaxitilp land by 
Ihe nguemeiH extiiideel onls to the homestead and such cxermptlon 
IS dtachid to the suiplus was h> unson ol the gcneial listiicAlons 
ngalnst aheimtion 

« 324 U H 605 (1012) 

•‘Foil T County Comniiasionera 248 H S 800 (1313) , Bioeet y 
Seftoef 245 TI 8 132 (1317) 

• 80 Btet 667, 668 Depenlm,, in pait Act of Tnno 7, 1837 80 Stat 
62 Bupplcmeuted hj Ail ol Mnich 3, 100), 12 Btat 382 died In 20 
Op A G 840 (1907) , 84 Op A G 276 (1324) , 38 Op A Q 421 (1028) , 
5) I 11 502 (19)1) Sz paite Weiti, 223 D 8 0h8 (1012) , Fiah r Wiae, 
52 1. 26 544 (C C A 10 1031) , (hat 5 United Statea, 224 TI S 468 
(1312> , In II Uiainnn ) lud T 407 (1901) , In re Lands of Fioe Oiv 
Uietd Qnhia 133 Jred 811 (D C H D Okla, 1012) , Ituox, T Omtar OU 
Co 4,P 2d 322 (C C A 10,1380) BenUnoU Nation y Unitid BtaUa, 
78 C Ols 456 (1983) , Tlffei y TT ester » Inv Co, 321 V B 286 (1011) . 
United State a 5 Feare 26 ) Fed l (C C A 8 1918) United States y 
Boatd of Ooni’ia ol UcIntoaW Ctu , 234 Fed 108 (C C A 8 1022) , 
Tintua htatea y Seminole Nation 230 U 8 417 (1987) , United Statea v 
Smith 26b Fed 710 (O C H D Okla , 1320 , United Statea T Siiflalt, 
226 Fed 130 (CCA 8,1910), United Statea SJtpi eaa Oo Y Fuedman, 
131 hod h7J (C C A 8 1311) , Fetteori v Chaham,44F 2d 772 (CCA 
10 1330) , TFootfteror el y DsCh affenried, 288 U S 284 (1018) 

The let of Jimc ID 13)1, 48 Stat 146, pioyided foi pel camta 
payment to the Seminole Indiana horn femda atanding to then oiedit 
In the Tieasniv 

The Act of Apill 27, 1082, 17 Stit 140, lequued the General Council 
erf tho Seminole 5?iilje oi Natmn to appiove the dlapoaol of any tubal 
land 

••82 Stat 082, 1008 

••faee OmUd Statea v Stan, 263 Fed 1 (C C A 8, 1918) 

"Act ot Apm 26 1306, 84 Btat 187 see fn 101, infra. Act of May 
27 1008, 35 Stat dl2, 816, diacUfMesI tnfro, fh 102 

"See Omted States v Bean, 268 Fed 1 (C C A 8, 1918) 
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E FIVE CIVILIZED TRIBES AS A GROUP 

Slid! I h (h( ]ll'-s<l^( (ll tlKSi llllllllKIlt lids 

Cont,HS', bdjiiu Id It'Kislilc Ini ihd Fut I'nili/iil Tiilits is ,i 
fciouiJ 

The link belwoeii lestiictious uid Lix i xeiuiiUnns is lIliiL 
(lomonslialfd h> the Acl ot Ajiiil 21) 1900,’“' luovirtiiin loi Ihi 


'"Sni mini iciis IUpil -wns i ( onen ssiouiil inmiiullii on llie 
I<1T( ( iiilifid Jillxs lu iJdifInn to tlio roiimiitlii on Itidinii Alims 
Sm. toi iifimplP, V(1 of Apiil 17, lOOG, 11 &ta( R«i SR, AO of MiiiiU 
(I, 1901, 11 Sill 980 9(il 

VlbO stp 49 L 1) MS (1922) ind 99 I O 4b (19.0) whicli Ht lUd 
aiiKinK otiici tlilnbs 


Bp Hlo iPijislnlioii ns louiid in the ids of Apill 20 ]90l. (i4 
hint H7l and May 27, 1908 (96 Stal 912) Ooiimoss set up 
11 niw mil umfoiin sot ot lesti ktions ipplirilile illki to ill ot 
the Fill Ihilized Tilbcs Without diseusslnn the pioiisions ot 
this litci hglslatlon in detill it Is suOtOcnt toi piisint puipoirfs 
to point out tint the leslrietious ijininst nlleuiition of Huds il 
loltid to eeitiiu metnbPis of iIiphi tithes mcludiiii, lult blonds 
ind thieetnnith bloods not theietofoie lemoicd bt oi iindei 
ony piioi Ira wen continued to Apiil 26, T991 iiid the lestiic 
tions ns to critiin othei londs uiie iciuored uith tin piotisloii 
thnt suili lands should theieupon hciome subleet to taiitlon by 
the State (1* 90 ) 


Ottici sCltutes deillni with sllotmints of the Fhe CUiIued Tubes 
Inilude 

Vit ot Aiibiist 24 1012 c 8(>2 97 St it 497 Anicndnw Act ot 
Apttl 20 1900 94 Stat 197 Cited in Memo Sol I D Mil 19 1916, 
HouUtui 1 f/Hifid States, 299 I\d 498 (C C 4 8 19241 Tins act 
outbflii7i.d the Sieiitaii of the Inteiioi to siU land and tlmhei nseivcd 
fioin nllotiiient uiidir etc 7 of thi Vet of Apiil 26, 1908, 14 St it 117 
infia, fii 101 

The Ad at Tunc 28 1S<)8 90 Stal 499 sie fii 7fi tup/u 
rill disposition ot tlmbei helouRlu„ to thesi tilbos tias ilso dial! wUh 
111 the Alt of Tanunij 21 1909 >2 Slot 774 Ruppli mcnlmg Vit ot 
Filnuiiy b 18S7 24 Mat oSB Vet ot M.lj 27 1902 92 Still 215 
Repealed In pait bi the Act of iriicli 9 1903 11 Stil 1048 6np 
plcmcntcd h\ Act ot Muich 9 190’ >2 SUl 982, Ail at Turn 21 1920 
94 Stal 929 Cited Op Rol I D M 22121 Vpill 12 1927 Oiftson 
V Anderson, 191 Fed 30 (C C V 9 1904) United States v Oiop 
201 Fed 291 (C C 18 1912), ipn dism 289 U S 689, Vte InOiaHS v 
VniteiT States, 46 C Cls 440 (1010) 

Act ot Match 27 1914, 98 Stat 910 as amended by (be Ait of Miuch 
2, 1921, 41 Stat 1204, tihich ptovilid foi the dtuuaae of Indian allol- 
menta of the Fno Civihred Tillies ioi olhei stitoles dialing with 
the Five CiYiUied Tubes &ee the Aei of Vugnat 24, 1022 42 Stal 881 
supplementing Act of Maich 1, 1901, 81 Slat 861, 869 Ail of lune 
lO 1902, 82 Slat 300, 509 Act ot Muub 8 1 908, 82 Slat 082 090 , Act 
of Apiil 21 1004, 98 Stal 189 204 , Act of Apiil 20, 1908 84 Slat 1 97, 
146 Aet ot Tune 21 1906 84 Stat 329 379 , 4(1 of Mai 27 190H, 
89 Slut 112 which validated ceitnin dcida cxcculcd by minibus of 
the File Cirih^ Tiibee, and sec 409i at title 29 of the IT S Code 
derived flora the Act of Maich 2, 1991, 40 Stat 1471, which iilloud 
leatiicted Indlins in the Five Civilized Tilbes whose nontax iblo lands 
aie lequiied foi elate, counti, or municipal Improi craents, oi sold tu 
othex persons fiom toxatioii at land pun based with mouej lecciied 
By the amendment of the Acl of Tune 90, 1032 47 Slat 474, this statute 
was made applicable to all tithes 

The Act of May 26 1920 41 Stat 629 ns amendid by Act of Tnnuaiv 
7, 1926, 48 Stat 728, empowered the Seeutary of the Intcrioi to piy 
out of any funds of the Creek, Cheiokii, Choctaw Chickusiw and 
Senunole Nations pnit ot the coM of tinvn impiovcmenta The 1020 
act amended the Act of June 30 1919, 38 St it 77, 9b 
For an eximide of a piuvision found in many appiopiiatlon statutes, 
■jie Vet of lebiuaiy 14, 1020 sic 18, tl Slat 408, 428 

Some piovisioDS apphid to oil the Fnc Ciiilived Tribes, hut Ihi 
Mminoles See, foi example, the Appropriation Act of May 31, 1000 81 
but 221, 29B-28B Foi legnlatlons lUating to lemoviil of icatilctlons 
and sale of lands of mimbors of the Five Clvihsed Tilbcs and loinvest 
ment of fnnda In nontaxable lands, see 26 C F R 241 34-241 48 
on Sec 10, 84 Stat 187, 144 This act also contained many otbei 
impoitant piovtsions deaUng with the leasing of aUotmente (secs 19 
and 20, also see sec 9 of this chaptei) , anlhonzing adnlt heirs to 
ahenate mheiited allotments (sec 22), and pioviding foi descent 
(sec 6), leversion to tribe tn detanlt of burs (seC 21), and devise of 
allotments (sec 23) 

The Act of April 28, 1900, sappkmentul the Act of May 81, 1000, 
31 Stat 221 , Act ot Fehiuary 28 1902, 82 Stat 48 , Act of Febiuaty 

19, 1009 SB Slat 841 , Act of Match 3, 1906 88 Stat 10*8 Amendod 

by Aet of Jnne 21, 1908, 34 Stat 929 , Act of May 27, 1908, 83 Stat 


iiii ll disiiobil 11111 111 the .ilfaiis ot the File OivUi/Pd Tubes This 
si mile iiniHiscs losii Knolls igriinst alieuatiou on allotiuenls of 
lull liliiiiils loi 29 K IIS unless unloved sooiui by Ooiigu’ss, and 
111 III ides lhi( 


' ' ‘ all hinds niion yyliich leBliietious aie lemoved 

shill be siihiecl lu tnxaliou, and tbo othci lands bhall be 
cxemDl lioin taxaUoii as long is title icmatns in the 
uiiginil allottee 

>12 Vi I III iuwiMl 24 1912 37 blot 497, Acl of Apiil 10, 1926 
14 Slit JPI Alt ot Bay ID 1928 49 blat 196 Supplemcuti d hv 
Vil lit Myiili I 1907, 44 Slit 1016, Loucniienl Resolution ol Vpiil 
19 1900 84 htiit 28 '2 Acl of Apiil 80, 1908, 80 bint 70 Act of 
VTiy 29 1909 .9 St it 44 1 Alt lit Much 8 1009 16 Mat 781, Act 
1)1 Vpiil 1 3910 16 bill 21)9, Vit ol Febiiiiiiy 39 1012 87 Slut 

67 Acl 01 August 24, 3912, i 962, 37 fetdl 497 Acl of August 24 
3922 12 St it 8>1 Act ot Jiini 2S, 398t 48 Stat 3407 Uted in 
C dull, T V Descciil mil liistiibiitniii ol Indian Lmds (3912), 1 l)k1n 
h B T 208, 26 Op V 0 327 (1007) 28 Op VO ,40 (3007), 
21. Op A G J6I (1907) 27 Op A O 980 (lOO'l) , 29 Op A G 1 ’1 
(1931) , 29 Op A L 211 (1911) , 44 Op A G 27". (1024) , 84 Op 
V a 402 (1924), Op Sol 1 D M 799b August 2, 1022, Op Sol 
I D 1)40987 Noyemhu 14 1922, Op Sol I D M 10928 Deccmbei 
13, t92t Op bol I n M7310, May 28, 1924, Op Sol I V, Octohoi 
4 1028 Report ot btilus Of Fuiblo of Potoaguc, Novimbei 1 1982, 
Op Sol r V 91 273 11, Jlnuait 22 1985, Op 3oI I D , 9127769, 
Taiuiiiy -2 1946, Op 9ol I D , M 27814, Jaiiuaiy 40 1086, Memo 
bol 1 n Si iitemhi i 20 19 11 Op Sul I I) M 27814, Apiil 23 1986 
Ifimo sol r D May 19 10 Jb Mimn MI I O, Septombei IT, 1986, 

Memo Sol I D August 25 39)7, 68 I D 48 (1930) , 68 I D 473 

(1981) , 5’ I D 902 (1911) 64 I D 637 (1932) , 64 I D 100 (1032) ■ 
liuhoi Oil Oo y aiiw 296 U S 619 (1921) , Aniclet y Gunshuig, 
246 fi S no (191S) Buinell V KunhO 230 Fed 894 (C C A 8, 
1919) Bmthtls OU» 0,1(0 218 Fid 4R0 (D C B D Ohio, 1014), 
Bilbii \ Sit Mint 246 0 & 295 (19)3) Blundell y Wallace 207 11 S 
78 (1929), Biadii y litiiHs 240 U S 88 (1018), Bioibn y United 

Slatis 44 C Olh 288 (1507), leid inb nom Biouii iC Qntts y United 

SlalCi 219 B b 846 (1911) Bunch v Cole 26) U 8 260 (1023), 
Oacsii) V Bingess, 108 F 28 604 (C C V 10 1939) , Oheiolei Sation y 
United Stales 39 C Cls 76 (1047) , Choctaw Nation v United States, 
81 O Cls 1 (19 >5), ceil dm 208 U S 643, Ohootau) Nation y Untied 
Mates 33 r (Is 40 (19)6) Citv of Tulsa \ Bonthwestern Bell Tel 
Oo, 70 F 28 818 (C C A 30 19)6), celt den 200 U 8 744, Ooohian 

y United States, 270 Fed 701 (C C A 8, 1021) , OuBv v ifitehea, 

47 r 2d 498 (C L V 10, 1080), celt den 281 IT S 740, Daiis v 

foies 69 F 2a 230 (App D C, 1944) , Bovtd V rounlken, 250 Fed 

208 (t 0 A 8 1918), Beinsnw v Schaffer, 8 F Supp 878 (D C 
a D Oku 1944) , Dufioan Tenonsite Uo r Lane, 246 U b 808 (1912) , 
y United Stntet 51 C as 208 (1918), Fleming V ilLCurtaih, 
215 U & 90 (1909) , Flame V Bituis 189 Fed 786 (C C K D Okie, 
1900), FuIvodi y Quail) 0)1 cC Gee Oo, 36 F 2d 84 (0 C A 8, 
1929) , Goiinoa i fahtistoii 243 t B 308 (1917) (Jaiffeld v Unsted 
States ea ,el Allison 211 TJ B 204 (1908) , Oai field y United Slates 
ea III aoldslni, 211 tl 8 249 (lOOS) , Qa, field s United States ea sol 
Lotio 34 App D C 70 (1000) , Olenn v Letue, 106 F 2d 803 (CCA 
10 1989) Of it den 60 bnp Ct 130, Goats Unttei States, 224 U S 
458 (1012) Gritts V Fishei 224 Tl B 040 (1912) , Hallam V Oemo- 
iiictot Mining d Boyalty Oo , 49 F 2d 101 (C C A 10, 1981) cert den 
284 U 6. (.44 (1041) , Bams V Bell, 254 U B 104 (1920) , Bams V 
Gale 188 Fed 732 (C C H D Okie , 1911) , Beoliiian y United Statos 
224 TJ H 414 (1012) , filling Gas Go y United States, 101 Fed 142 
(CO V 8 1011) In le fessie’i Beirs 269 Fed 694 (D C E D 
Okin 1019) In u Lands of File Ciolllsed Tubes 199 Fed 811 
(» C E D Okln, 1912), In ,e Palmer's Will 11 F Snpp 801 
(D C E D Okli 1946) Iowa Land it Tiusl Oo v United States, 
217 Fed 11 (0 C A 8 1914) , Jaol V Bood 80 F 28 504 (C C A 
10 1945) , lenmngs y Wood. 102 Fed 607 (C C A 8, 1011) , Aiiiv v 
leArs, 04 F 2d 970 (App D 0 1838) . Knight y Lana, 223 U B b 
(1911), Ledbettei y Tl cilcg 23 F 2d 81 (C C A 8, 1927), colt den 
276 TJ B 081 (1928), 276 TJ B 086 (1828) , Ltaon v Johnston 164 
Fed 070 IC C A 8, 1908) npp dism 228 U S 741 , Loole \ M'ilui 

ig 257 Fed 276 (C C 4 8, 1928) , M K <t T By Oo y Unitad 

StatfS, 47 C cas 69 (1911) , Moore v Oat ter (hi Oo , i& V 2d 822 

(C C A 10, 1980), CBit den 282 U 8 908. ilotnson y Butiietta, 

1B4 Fed 617 (OCAS, 1007), app dixm snb nom Laotel Oil tC Gas 
Oo y Moiiison 212 TJ S 291 (1009), Mvllm r PteOiens, 260 IT B 
690 (1919) , Mullen v United States, 224 U S 448 (1912) , 3f«e»rat V 
Umled States, 210 Tj S 846 (1911) , Ne-Kah WahBhe TsmKah v Fall, 
200 Fed aOB (App D C, 1828), app dism 266 TJ B 596 (1826), 
Jliinn y Bimelrsgg, 216 Fed 880 (C C A 8, 1914) , Parltef y Biley, 
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Tills jiioiisjoji IS miiii' wiiiili itu iii Oii At\ ot Mit 27 , 
I'JOS'"' nii*l«\f in<noi ut li'litiug Oi the Kne Tiiln'q Sidnm 1 
111 <>1 1(1* s 

' * ♦ ill l.iiHl ficmi Mliidi KSliichoiis li.m Imii m 

sli 1)1 111 ifiiiiiM il sii ill 111 siili)*'! t 1(1 1 1\ mini ind .ill (ith* i 

(nil llllKldlS ,1S tliiiiiMi It 11“* I'Kilxid lit llllld 

in 1 sons th,ui illoUd'Solthi Dm Cn ihzed Tillies 


l."5(i 1 S Ilf. fl'H'l) hi<d\ 11 (//V t'lTlwl 4lt (I) r 1 V OklB 

WIJ) Iciil sill) nimi 11 ( 1 / 1 / I Attd JIO liLil hG4 (L L \ M VM".) 

iilfil III) ifhiniiii), Bill) notn HO/i/i Jlied J11 red *Hn (((.11 
inifi) Kcfftio \ Jfi lid IfiO (T» C h 11 OUii lOl'l) , 

Ifiiultiihmrr \ Qwiln Oil d Cm- Co ai Om J1 P 2d J77 (C C A 
S 1U7) lilt dm 27fj t1 SOI) fhaimoU Antum ' T7iii/rrf ^tati- 
7H ( (Is 4n (Id ‘11 SliHl/li.s 1 lic/)oi((/«/ ‘d~i 11 S 3(il (l‘Hd) 
6 /( 11 ( 11 / \ JC'H/(S J'll T S 4fl' (I'll")) 1 ( 11111111 ), dm -“Mi U b 01)1 
(10.1) .Sioii/Hi/ ^ VnlVnii noil S "ill ilOlOl huinnilliinhiil \ 

CouniJi-mnii 2'11 T' S US ITHI) hurt/ \ 6 riio(Jl Jif II s 102 
,1*117) lalliii \ ItinwH’i IKi U S 104 (t'llsi raitlot \ I'ittkii 

,ir) U S 4i im4), Tifid i llis/dii Inlfiluiiiit In 421 T S JSO 
(VUt) rni/K/ 6/0/. s I limtUlt 4110 S T4(l'tI4) fOii/df Motts 
1 hum 431 Fid 1 ir r 1. S 1018) Viiitnt UMi - \ Jiimia o/ ( om 
tiimnoniii of Velnioih ( ouotii 4H4 Jlil tO) K 1 A S 1044) nop 
(lisni 401 n S tiOl t/|i(/rrf S/o/(s 1 Ooilift Oil ilHd Oi/s C» 41)4 litl 
84U (C C V 8 111 -I I, Ifiii/(d hlntiH ei iif roha-im \ I’liuni 4')) 
I S 400 (1020) Uiiihd 6ti/t(> 1 Pt iVO-an 44/ T' S 176 (lOlS) 

nniue htutiH V hilt Ad/Ioiiiil liiitik 4’4 I' S 240 (1014) Om1<a 

siatiiy rousftii 441 liv'd 021 (C t A S 1011) liHitid Slnt<- k 

ayp-il Oil Co 10 1< 4d 1ST (C r V S 104") IhutKl Utilfci 1 

llal-ili 4IT lud J'lO lO C VS lOlS) litiUd Uliihi i Jfai/€- 4(1 
i 4d 874 (f C A 8 1047) (dt dm 473 71 S 530 UniKd hint) - 

V IfinkU 2(.l Pid ")19 (((AS 1010). Vnitid ttuh- 1 Aniglit 

400 li(d 145 (( 0 A 8 lOlJ) Cliitid Htnln 1 lit (i /had J/i/f .( 

riivatoi Co 171 led 001 (C C P D Okln 1000) iriiitfd Statd 

V fhotiKOh \eitm 4<)0 r S 417 (10)7) Vmtid i miacK 

187 Pi a soa (C C E I) Okie 1011) Uiutra /Utah ^ i Wimk 187 
Fid 870 (COED OkU 1011), Xjnitrd Stated \ Hmith 208 I- ed 
740 (I) O P 1) om 10201 Vnihd HhiU- 1 Nmi/ft 470 Pdl H(> 
(D C E D Okll 1044) leld In 288 Pid 710 <<' (. A 8 1041) 

Vnitiil matin i stii/all 440 Fdl 100 (C C A S 1011), VmUd 
8/u/isi Twit 10 F 2d 41 «’ C A 8 1027) Vnited fttatin \ \Vi\tfHi 
lilt Co J4() Pod 720 (C CVS 1010) , I niti/r Statd 1 Wliitmln 

4J6 E\a 474 (C r A S lOlfi) , £7 It jSx/iKTs Co V Fiudman 101 

Dirt 079 |C C A 9, 1011) , 7ignoH \ Chnhiini, 11 P 2d 774 (CCA 
10 1010) celt (IPD 28) TT S 810 TTarf* 1 Fi-tio 90 ( VpD E f 
245 VI12) Willimn \ ir/ii/i, 218 Ftd 707 (C C A S, 1014) , 
Ttiii/Uiil Aiiios, 431 II 6 979 (10211 

w’ 15 Stot 912 Othei pMililons In tills Bti/nle Intlnrtea Dm* i(mm«l 
gf T( diiitlniig upon (illonation on all lanilii of nllottiis euiolled ns 
inteimaiiied whites as fiwdmcn mil is mlxrd hliiixl Intlmns bninil 
less (han halt tndlnn blnoil inclndln)c mliioia imd all lands txcept 
liotnestcods of allottees (iiiolled as mixed blood Indims bavinff Iinlf 
01 moie tlian Mir ond less Ibnn tbrisiqwiiteis Indian blood The 
bnintstends ot such Indians ahall be lestiictid 11111)1 Vpill 40 Idll txiept 
that the Sierelnn of tbi Intetloi mai lemoie auth /cstiictioos (sic 1) 
It also lontniued pioiisniiis jelating to the lensnE of allothd Innib 
(srt.. 2 3 and b also s(e aec 0 of (his chaptn) and the alieuntlon 
of inhpiited lands (-ce 0, also tee sec 11 of thia ihaptiil 

Tint att BnppliineDtid Aia of Pthiunn 28 1‘I02 82 Slat 48 
Act of Apill 20 1008, 84 Otat 107 Aincahns Aft of Apill 20 1000 
34 Slat 117 Amend! d hi Vtt at Vpnl 10 1928 44 HHI 280 Sup 
plimoBted hi Act of Maiih 8 1000 11 Slat 781 Vit of Apul 4 1010 
98 ‘Stnt 200 Vet of Anpaist 24 1022 42 St it 9)1 A(t of Much 7 
104S, 41 Stat 200 Alt of Has 10 1029 11 Btit 400 Vet ol Msich 4 
1029 45 Stat 1502, Vet of Maitli 4 1029 48 Htal 1028 Art of 
Moith 28 1000 40 Stat 90, Vel of Mnj 14 1980 40 Stut 270, Vtt 
of Februan 11 1091 48 Mat 1118, Art of April 22 1982, 47 Stat 
91 , Vtt of Pfibiuaiy IT, 10)1 17 Mtit 820. Art of Tammir 27. 1918, 

47 Slat T7T, Act of Maich 2 1931 48 St it 882, Act ot May 0 1096, 

48 Stat 170 Vc/ of lane 22 1090, 10 Stat 1717 Vet of Vngnit 9 
1017. 50 Slit 584 , Act of Mas 9 1998, 52 Stut 201 

t’Hed in J T Cabell, Dastent and DiBtribntlon of Indiin lands (1093), 
1 Olcla S B T 208, J K Dixon The Indlm (1017), 28 Case and 
(’om 712 n Kiiegei Piinciplps of the Indian I««y and the Act 
of Juno 18, 1094 (1095), 3 Oeo Wish L Hiv 279 JET Beeves, 
PiobattUK Indlon Estates (1917) 28 Cose and Com 727 , I P Bus 
sell llie Indian Befoie the Liw (1909), 18 Tale D J 828 , I H 
Wlgmoie, The Pedeial Boniti as a Fifth Wheel (1930), 24 HI D 
Bes 80 , 27 Op A G 690 (1909) , 94 Op A O 276 (1924) , 96 Op 
A a 421 (1928), Op Sol r D D 40452, Oclohei 81, 191T, Qp 


s„l I II MjiaiiiT \|1H1 29 lOJJ Op Sol 1 1) M 7‘>‘l(i Aiuiisl 

l')22 Op ''Ol I 11 IMIinST Ni)\iilili(i 11 1942 Ob ''"d I 1> 
(litidiii 1 I'lJli Op Sill I 1) MIS 120 Omuihii 21 1020 Op 

Sdl 1 I) 22121 VpiiI 12 1927 aiirriii S(il I U Snilinibn 20 I'/H 
in',! Sms Iillii III A )l Dilniiin 1 I'D' Mimi) Si,l 1 D 


luni 1 19,1, Ml inn Sol 1 1) Stidi min i 21 10 '1 Mi inn nl Ciniimr 
Aii).u-.t 11 1'I1(» Mmo Std 1 1) Siptimtiii 17 I'l'b Mi mo Sol 1 D 
Iiiiimn I. I'iir Muni) Sid I 1) Tiiiiiiin 2 I'Is" , Mi mn bid 
J J) libiuiiil 1 1".7 SIiiiii) hill I I) Vpill s, 19,7 Minin bDl 

1 U 1.111 11 PI 9 19 L 1/ US (1022), 1U L I) bOl (10241 0' 
I II is (10 0) ">1 I 1) 471 (lO’ll ">) I D 41J llOJl) OS 1 n 
"02 (10 1), 11 I ll 1S2 (10111 liiihoi Oil (0 1 Uiail 2l(i U s '1<) 
(P)2M lititid I Can hull/ 241. I' S IK) ilOK') hoi/hv v Liiitid 
6(||/(S (ll) I' 2d 80 (( < V 10 19)2) Biiihii i Uomt 22SIi|d b19 

{( ( VS lOKi) Jlmlhtt \ Ottahonw Oil Co 21S Iid ,fcO iD C 
H 11 Okln I'lll) 1(11 \ 6 ( 0 // 21 b Supp SOb (1) l F D Olv’ i 

10 S) III If \ (Juol 102 bid VITO ( b D Okl i 1011) liilhif \ 

Shiiiiil 2)b IT O 211 ( 1 ‘)lsi Jluiiiil of Com in I- of /'Hi'.ii CmiiiHi 
Olht \ I mild hlati- 04 P 2d 410 (C O A 10, TOSS) Hood v Tom 

21 I snpp l"i7 til r 6 1) O'^'m I'DS) Ihonii i tiii/id s/rifts 

27 b Al 274 (((.AS t‘)2S) liunrh \ C'o/i 2b) I S 230 (1928) , 
Ua,i/i- \ 'tint III. I 2d ,7 (t I V 10 lo.o) Coi-ni ^ J ii)iti-i 

101 1' -d 10 ((' t A 10 10 0) Cniiniitii \ Hlitiil 290 D b 

'll) tio 0) Ohi-liolm \ (ink d hid hiV Vo 27. bdl IsB (I) C 


L n (ikli 19211 nlid in put iiid i(>( d in part snb iiom bpiiip 
Oil Co 1 ( hi-holiH 261 t’ S 45s (1024) Ohoaii i T>app 224 IT S 
(dll ( 1<»l2) Co/iiMU 0/ Iiihliiiil hiiiiiiii V OiKiis 76 P 2il 708 (C f 
V to 10 ) 1 ) (omul \ (miiill 12 b 2il 1S1 (C L V S 102<)) leit 
dtn 280 1 S 181 Vullvi Vitihill ,7 b 2d 401 ((. C A 10 10 '0) 

(I'lt dm 2S1 ll S 740 nuiiviii 1 A(//i/J?ii 9 F Siipp 870 (0 C 

1= D Okln 1014) /hivlinh \ Fiihonl-on I’lia-iih) ol Tul-o Couiitii 
Oktahomo 221 0 s 6so (1012) Jstihin i Cheiiiii 211 Pod 104 
l( L \ 9 1016) Pi Mil* Poll 09 D 2d 2K (C C A 7 19iS) t(U 
den 100 U b OH Pink \ Uoiiiitii Coniiii i- 249 U S 109 (1910) 
Toltom 1 (fHiilii Oil d Oa- Co .5 b 2d 84 tc CVS 1029) Oil 
c/ewses UcClllloiWli 240 17 S ITS (1019) Old/sOH s 11 oo/f 224 U S 
079 (1912) O/.IIM \ Mills 101 b 2d 10S (0 C A 10 1010) cut 
dm tiO Sup C't HO Ooiil \ tlnitiit Bliifi- 22) U S 41S (1012) 

natlain y Coiumim ktliilmi d hniiitlhi Oo 19 P 2d 10) (f C A 10 

19)1) till dm 2S4 I s (ll . (1991) /fuiniitiiii ) hiiait 22 P 2d 

«1 (C (’ VS 1027) (111 dm 270 D ft 021 (1029) naifo r 

ImplH Oil- c( Pan Oo 28 P 21 ")0h (l L' A 8 102S) J/aiiis 1 Bill 

214 Tf s 10) (10201 T/niii- ^ dull lit TV d 712 CC C B D OIcU 

1911) Hcikmiitin Tiiitid Slati- 221 l> 9 47 1 (1912) , ID// i Sttiihlit, 
280 bid 111 (P C E D Okln 1923) IToliin- y VntUd Sfatea. 83 
P 2d flS« (C ( A 8 1920) Jloliiut 1 United Htatin 51 F 2il ObO 
(C C A 10 1011) Hopkin-\ Vmltd htnhn 215 Ptd 01 (C C A 8, 
CIKI) Ifhn 1 Viiitid 8W/ts (r i(7 Pet lit 64 F 2d 982 ( Vpp U C 
19)1) In ll J/ssi(>s Jlei/s 2C9 Fed 694 (D C E D Okln 1910) 
Jn Pi Palmtt s lliff 11 F Snpp 901 (P 0 E D Okli 1915) , Indian 
Ten Iloi a Oil Co i Boiiid 288 D B 125 (1911) npp flism 287 D 9 
17* lact V mod 90 P 2il 104 (C C A 10 1911) Jtttkkon s ffnt(s 
Oil Co 2‘)7 bid 5)9 ((' c V 8 1924) Tiirk\on l Tliiiii- 43 D 
2d 61. (0 C V 10 1910) TiSei-oii y Pxnk 2*7 D S 288 (1018), 

rohnwii 0 Ouitid htott- 04 F 2d 674 (C C V 10 10)9) lilt den 

290 D S 651 (19)3) 2o)ics y ftoim Oil Co 271 D S 101 (1927) 
Aininifni l Uildland Oil d Pi illiiiB Co 229 Ftd 872 (0 C V fi 1916) 
A/U» > Fiitffd Statm, 61 F 2d 957 (C C A 10 19)1) King y Jokes, 
04 P 2d 'ITO (App D C 1998) , Ledbettn y M rnlev 33 F 2d 81 (C C 

i 8 19S7), ceil dm 276 U ft 091 69b (1928), iotli s ll’llunv 

287 bed 276 (C C V 8 t921) ilcDttnnl y ITollund 290 Fed 046 
(0 P A 8 1910) UcVee i Whitilieuil 26 I FV d 646 (P C A 8, 1018) , 
MrtfoiK \ Alio dice 212 Fed 608 (C C A 8 1914) , Mai', v IfcDaiioal 
40 P 2d 217 (0 C A 10, 1010) , Mooie s Caita Oil Co, 43 F id 
122 (C C A 10 1010) celt den 282 U B 001 Mook v aawyei 
107 PV)d 820 (C CSV OUa 1900), Miidd i Penn 14 P 2d 480 
(D C n D Okia, 1928), attd 25 P 2d 86 (C C A B 1928) 
loit den 27SII S 601, Ihillen v Pickenn 260 U S 590 (1919) Kiinn 
y Hanhigg, 218 Fed 910 (C C A 8 1914) OUu K d il I Ru Co 
1 Bom huff, 349 BDd 592 (OCAS 1918) Paikci V Biohaid 260 
D B 286 (1019) , Poikei y Jilleg 260 1^ B 66 (1019) , Pitman i 
Oomw’i of Internal Reitime, 64 P 2d 740 (C C A 10, 1938), 
Poioill T aitg of Ada 81 F 2d 281 (C C A 10 10)2) Piiddy t 
Thompaon 204 Fed 955 (C C A 8, 1918) Piirelt y United Statei 
256 n ft 201 (1921), BoSt/fs V Indeiwn, 06 P 2(1 874 (C C V 10, 
1013) , BOffen p Bogeia, 209 Ped IBO (D C B D Okln , 1919) , gdf y 
Piaiiie Oil d Oai Oo 28 F 20 690 (C C A 8, 1928) celt dan 278 
D 8 650, ftemlnole Ration y United State', 78 C Qs 416 (191)), 
Show y <Ji»son BOflafsoi Oil Uoip 270 U S 675 (1928) , Stewait T 
Kettee. 296 D 8 403 (1986), ichoaitog den 296 D S 601 (1986), 
Bundeiland i United States, 2b6 U B 22a (1924) , Sitpeimendent T 
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The Act ol Maj 27, 1008,““ togothei wiUi the 1906 Act,“* and ' 
the Acts of Apiil 12, 1020,’“ May 10, 1028, “* May 24, 1928,’'" 
and Tnnuaiy 27, 1023,’'" aic the piincipal ^tatutOb deiuung le 
stilcticms, and the eonesponding nx exempnons with leteicnce 
to the piojieity of the Fue Gmlizod Tiihes ■Wiihotil detailed 
discussion, the only genei il statc-inent that eon be made is that 
Congress has soufeht to piotect liom taviUon and ohenation. 


Oommu,a,onci aO'i U S 41S (loa*?) , Htveit s flrfioct, 24''. D S 102 
(iqi7) , rin/Zoi v Pa>le> 2 r. n S 42 (1014) lotflon United l>tafr<. 
210 Fed 880 (C C A 8 3030) , Pirjci v tciicll, 22 i 2d 7S6 (O C VS 
1027), celt den 260 U & 872 (1023) wiit of oiicii dlhin 271 U & 
040 (10201, teit den 276 U b 62U , Twci i SlinUi 4 F 2d 714 (II 
C B D OKla 102D) Tigci T lyn/eui InLeatmcnt Co 221 D b 286 
(3011) liuikett 1 Oloaati 290 D fl 229 (1915) Vnitid Fteitt. i 
Alien, 170 Fed 19 (C C A S 1010), United «tatts v BaitUlt 296 
U S 72 (1014) Vmird Statia ^ Bum I'll Fed 1 (C C A H 1019) 
XjHittd State-, ^ BlaU, 247 Fed 042 (C C A 8 1017) , limlid ktatia 
I Boaii of Oomni'is of Uelntoalh County 2b4 Fnd 101 (C C A 9 
1022) app dism 2(i3 D H 601, Unite ef Stoles t Stole « S F 2a 
BW (i: C V 8 lOlO). cell den 270 D & 044 (1020) Umtid Btati-. 

1 Cool 225 BVel 736 (C C A 8, 1033) Umtrd State-. \ BQUitaWi 
Tiiiat Go 284 U S 798 (1081) l/iiitrd State-, \ Ftiffinoii 247 D B 
176 (101b) UniUd Btatea v Qtay, 284 Bed 10 1 (C U A 8, 1022) 
app dism 26 1 U h 090, United Staf, a v Oi/psi/ Oit Co 30 F 2d 467 
(f (' A 8 1026) Viiitid Statia v Jladdoik 23 F 2el 163 (C C V 8 
1027) United blofcs V BaCiU 247 Fed 300 (C C A 8 1018) , United 
Statia V Knight 2% Bed 143 (C C A 8 191.) United Statea ▼ 
Lata 290 Fed 218 (OCAS, 1018) , UiitUd StaUi \ Inc 24 
F bnpp 814 (D r B D OKla 1088) , United States 3 Uee/tin, 
45 F 2d 836 (D C B D 01.1a , 1010) , United States v Ifid Conti 
nent Petioleum Cotp , 07 F 2d 37 (C C A 10 10.1) cut dm 
mu B 702 (1938) , Uniteet States y Bott 37 F 2d 860 ((' C A 10, 
1980) ara anb nnm ilott y United Statis 281 U B 747 (1081) 
United States y Samom 284 Fed 108 (C C A 8 1922) . UnUtd States 
y Bichaidi, 27 F 2d 284 (C 0 A 9, 1028) teit don 27b L S 610 
United Slates y Shock, 187 Fed 862 (C C E D Okla 1911) , United 
States V Shocl, 187 ]re.d 870 (COED OWli 1011) Untied Btatea 
V Smith, 286 Fed 740 (D C B D Oltln , 1020) , United Slates y 

Smith, 288 Fed 856 (C C A 8 1923), leyg 279 Fed 180 (D C B D 

OUi 1922) , United Btatea a Tigei 10 F 2d 30 (C C A 8, 1827) , 
United States y Wataahi, 102 F 2d 42S (C C A 10 1030) , United 
States y Western Inv Co, 220 Fed 720 (0 C A 6 1015) Umteil \ 
States y Woods, 22) Fed J16 (C C A 8 1015) United States er let 
Wiureti y IcKes 73 F 2d 844 (App D C 1094) 1 inioii y Oioliem 
44 F 2d 772 (C C A 10 1930), el'll don 283 D 8 810, lyaid v | 
Love Ooiintg, 263 U S 17 (1020) IFelcIe r Pint Tiuet it Baetngs 
Bank, 15 F 2d 184 (C C A 8, 1020) , Whitihiid a BagU Piihei Lead 
Uo, 40 F 2d 479 (CCA 10, 1030), nft’s 28 F 2d 200 (D C N U 

Okla 1928), ceit den 282 D B 844, TriKiann v 7111116, 218 Fed 

797 (C C A 8 1914) , TFiUinott y United States, 27 F 2d 277 (CCA 
8, 1028) Winton v Amos, 260 D H o73 (3021) 

This exemption selated to land and not to inemma deilycd trom the 

lnTC«tuient of surplna income from land Supei intendent y Oornnas 

sionet, 205 U S 418, 421 (1086) 

Section 1 of the Act of May 27, 1908, 86 Stat 812, dedaiod tliat 

• • • all allotted lands of • * enioUed mixed bloods 

of thno gun tees or more Indian blood, * * • shall not ho 

subooct to Ulenation, contract to sell powoi of attorney or any 
othei incumbianre piioi to Apiil twenty alxtb, nineteen hunched 
and thlity one • • * 

In Johnson v Untied States, 64 F 2d 674 (CCA 10, 1983), the Clr 
cult Coart defined the pmpose of this statute ae follows 


The puipose of the statute, was to release lestiictions ftom 
much of the empire octnpied by the Fiye Clyllired Tribes, and pul 
It on the tax^B eP 077 ) 

In United Btatee v Bartlett, 236 U S 72 (1914), it was hSld that this 
extension upon the lesblction on ahenahon was not Intended to relm 
pose restrictions of lands on which the onginal restilction upon alienation 
had expired befoie its paaaass 
“•85 Slat 812, supta, la 102 
““Act of Apiil 26, 1006, 84 Stat 137, »«prO, fn 101 
“•44 Slat 280 Supplementing Act of ApiU 26, 1806, 84 Stat 187, 
146 Amending Act of May 27, 1808, 86 Stat 812, 816 Supplemented 
by Act of May 10, 1828, 46 Stat 496 died in Memo Sol I D, Sep 
tembei 15, 1884 , Mc,mo Bol I D , 3anuaiy 14, 1986 , Memo Bol I D , 
June 4 1980 , Memo Sol I D , Septemhei 21, 1986 , Letter of Asst Secy 
to A G , October 16, 1988 , 83 I D 087 (1932) . Andoraon a Peak. 63 
F 2d 267 (D C N D OWa , 1981) , Base y Boott, 24 F Supp 800 
(D C E D Okla, 1088) , Board of Oomm’rs of TuUa Gountv, Okla. y 
United States, 84 F 2d 450 (C C A 10, 1988) , Broton y Xiwted States, 
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homesteads m the hanth. oi Indians who have high peiceutagea 
of Indian blood, at the same tune subjcctuig excess land hold- 
ings, lands m the hands ot imved-hlood heue ot oiigmol allottees 
(up to 1938),’“ and Iniidb in the handb of Indians of lessex 
degieeb of Indian blood, to state taxation 
The Act of Mij 27, 1008”“ pi ended that no homesteads ot 
mixed bloods oi half oi moie than halt Indian blood and no 
lUoited lands of euiollod full bloods and enioUed mixed bloods 
ot thice quaxtcis oi moio Indian blood should be subject to 
alieuatiou oi any othei encumbiance piioi to Apiil 26, 1931, ex 
ci'pt that the Secielny ot the Inleiioi might lemoie such 
ic’stuctions for the benelit of the Indian 
Section 0 of thib act also pi ov Idea that 

• i the death ot any allottee of the Ehve Oiviliaed 
Tubes shUl opoiatc to lemove all lestiiclions uiiou the 
alienation of said allottceS land * ♦ 
blit icguiied that I bo conyeymcc of suj mteiest of a lull blood 
hi 11 be appioved bj the eouit h ivuig jniisdiction ovei tlie estate 
ot the decedent”’ 


27 B’ 2el 274 (f C A 8, 1028) , Buigaa y Bail, 108 F 2il 17 (C C A 

10 19303 , Oaeiai a Buntcas 103 F 2cl 503 (C C A 10 1939) , Deinsaie 
a Sohaffei 8 F Supp 678 (D C D D Okla 1084) , Tit re Palmer's Wilt, 

11 P Supp )01 (D C B D OkU 1085) , Kitei a Unital Btatee, 
63 B 2a 957 (CCA 10, 1933) King a lakes, b4 F 2d 979 (App D 0 
193)3 tstiieaita Keyea, m V S 403 (1985) uheanng flen 296 U S 
601 (1935) United Stales e» tel Wainn a likes, 73 F 26 844 (App 
D O 1034) United Stales v Ifirt Oontiiiiiit Pctioleiiiii Ooip 07 P 2il 
-.7 (C C A 10 1933) oeit flen 290 U S 702 (10)3) , United Btatea V 
WatasJie, 102 P 23 428 (C C V 10 10 «) , Wntfe/itii oh y Uiatoford, 
92 F 20 210 (C C A 10 1037) 

i« 46 Stat 495 Supplementing Act of Apiil 20 1006 54 Stnt 137 , 
Act ot May 27, 1008 30 Stat 313 , Aet of Apiil 10, 1930, 44 Slot 28<3 
Bepealmg In piut, Aet of Ape 11 10 1030 44 Stat 289 Amended by 
Act of May 24, 1928, 45 Stat 783 Act of February 14, 1981 e> 179 
46 Stat 1108, Act of Mai eh 12 1930 49 Slat 1160 Supplemented by 
Vet of Tlnnaiy 27, 1033, 47 Stat 777 Cited m OP Scil I D M 26258, 
Tone 2b, 1029 , Op Sol I D,M27!58, VugustO 1083, Memo Sol I D, 
Tnno 1 1936 Lettoi of Vest btej lo A G Octobei 15 1930, Mesno Bol 
t D Tonuaiy 18, 1937, Memo Sol I D Januaiy 28 1037, Memo 

Sol I D, Mu 14, 1938 , 53 I D 18 (19.0) 53 I D 471 (1951) , 58 

1 D 502 (1931) 63 I D 037 (1033), 54 I D 882 (1934), Bond T 

Tow 23 F Supp 157 (D C N D Okln , 1038) , Buigeaa V Wait, 108 P 
20 87 (C C A 10 1030), iclicaiing deu May 1, 1939 Cataara Btugeas, 
103 F oa 503 (C O V 30 1039) Oaipentci V Shaio 280 U S 863 

(1980) , Otinn V Leieis, 105 P 2d 808 (C C A 10 1930) ceit den 

00 Sup Ct 130 , Xing y lakes 64 F 20 070 (App D C 1083) , United 
Blatci y JtQuitable Tiust Uo 283 D 8 73S (1931) , Dinted Btatee y 
WalttShc. 102 F 20 428 (C C A 10, 1989) , Whitchurch V Otoiefoid, 

02 F 2cl 240 (CCA 10, 1087) 

»n4B Stat 738 AmemUng Act of Miy 10, 1028, 46 Stat 486, 406 
Cited In 63 I D 49 (1830) , 53 I D 471 (1831) , 58 I D 603 (1081) , 
53 I D 637 (1032) Ktnei y Ickea, 64 F 2d 079 (App D C 1983) 

»«47 Stat 777 Bupplemepting Act ot May 27, 1008 86 Stat 812, 
Vet ot May 10, 1928, 46 Stat 496 Cited in ncaiinga. Sen Comm, on 
Ind vir, 72d Cong lot Beta, S 1830 , 37 Op A G 193 (1938) , Memo 
Sol I D. Octobei 26, 1931, Memo Bol I D Tune 4, 1936, Op Sol 

1 D M 28126 August 13, 1936, Memo Sol I D Octobei 22, 1936, 
Memo Sol I D, May 1, 1930, Memo of Comm i August 11, 1930, 
Lettii otAmt feecy to A Q ,Octobei 15 1910, Memo Sol I D, Januaiy 
IS, 1937, Memo Bol I D Tanuarj 28 1937, Memo Sol 1 D, Febiuoiy 
5, 1987 . Memo Sol I D ApiU S, 1087 Memo Acting Sol I D , May 
11, 1037, Memo Bol I D , May 14, 1938, Memo Sol I D , November 

28 1038, 64 I D 810 (1988) , 64 I D 882 (1034) , Bond y Tom, 26 F 
Supp 167 (D C N D Okla, 1D38) , Buigeaa a Wail, 108 F 201 87 
IC C A 10, 1939) re-hiiumg den May 1, 1080, 108 P 2d 37 , Boi to T 
lekea, 60 F 2d 281 (App D C 1984) , Glenn y Leieia, 106 F 2a 898 
(CCA 10, 1039), ceit don 00 Snp Ct 180 , lokes y United States ea 
tsJ pgirv, 04 F 2a 982 (App D C 1088) .Into PaUner'a Will, 11 F 
Supp 901 (D C B D Okla , 1936) , King v lotos, 04 F 2d 070 (App 
D C 1933) , United Btatea ex i el Weiri cn y Jokes, 78 F 20 844 (App 
D C 1084) , WlixtolmicJiy Omic/oid, 02 F 2a 240 (CCA 10, 1037) 

“• Vet ot Januaiy 27, 1938. 47 Stat 777, supto, fn 108 
“•86 Stat 812. avpia, fn 102 

lUAct ot May 27, 1008, 36 Stat 812, 816 It has been held Under 
this secUoni that landb oRotted to a half blood Choctaw ludian, and 
tberefoie exempt from taxation while held by him, become taxable 
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SPECIAL LAWS HBLATINU TO OKLAHOMA 


This sectKjn contaiued n ptoM'iO that to dllotmeiits of In 
di.ii)9 of one half cii laoie Infli.in Wood who died le.niug Issue 
hoi n since March 1, I'XW, the homesle id should i < main imlitn 
able foi the life of the Issue oi until Vpiil Sti, T)31, niiUss ic 
moval of icstiictions should he soonei <iulhou/ed hs the Setie 
tuy of flic lutenoi By the Act of Maj 10, 10J8,'” lestiiclious 
on .lUenation of allotraeiils of illoHecs of hall blood ot iiioit 
weie extended until Aiiiil 20, 1030 The Act oi Mav -4, 1^)20,“* 
amending acction 4 of the Ad of Miv 10, 1020, Imiiled the tix 
exemption to lf>0 leu b of land to be- selected bj the Tudim, who 
shall meiic a rwtihcite disigii iliiig if“ The exemption was 
to centmue so long as the title lemained in the Indian designated 
01 111 auj lull hlood In it oi dec isee of the 1 ind The May 10, 
1028 Act Use coiit lined a pioiision that nothing m the lel 


upon hiB dc ith and the dieccnt ot the title to his minoi heliq of 
Usk then halt ludum blood The f ict of tniinnlty of the heli rtois not 
eeim tn contjuup the rcatclttiou and thptefoip the tax tvunpUoit is ii 
moved by this eocHon MoSet v Wtutihcad, JBl SVid 148 (C C A 8 
1018) or ni/nii \ fut/a/c Olid , 290 Tac 800 (1011) 

M- Tills section wss nminded In minor particulars hv the Aet of 
API 11 10 3020 44 stat 230 tu lOT ea/ita Tlw court in Uiiiforf States 
V ZifC, 24 P supp 814 (D c El I> Olla , 1938) nffO IDS F 2(1 
936 (0 C A 10 1019), hdd that if nHolte('a suuiving Issue boin since 
Uaich 4 1906 died betore Apiil 20 1011 the honitsttid allotment 
dikccnds lito fiom lestrichons hcciuse of the lankiiagc ol the proviko 
in the 1008 Act even In tho hands of tull blood hens 
u'Se-e 1 46 SUI 408 iupid, £n 106 It wss piorlded thit the 
Becictaiv of the Inteiloi mnj lemove the rtitrlUions upon appllea 
tions ot the Indian owners in whole oi ui pnit nudei such lulis and 
lefciilatloDs as be shall pieswibe Prioi to ApiU 26 1081 aUotled 
lands hold hv the orifiinal alleiUt es and illotted lands KSiiined bv 
full blood Indians through devise oi mheiitance from an allottee and 
held by the heir oi devises were uantavable Bee sec 4 Acl ol May 27 
1008, 40 Stat OIJ, 318, eupiu, fn 102, Powell v City of Ido 01 P 
2d 281 201 (C C A 10 1083) Contia IViins l Titffa/r e«/we/ On the 
dcsth ot the allottee' allotted lands except those passing In devise 
o iibeiltiiiie to fullblood Indnn liehs became sabjeel to taxation 
Statti s Wiocl l&T B^l 870, 872, 87) (C O B D OMs , 1011) 
•«45 btat 7o3 supta tn 1U7 

i^'45 Mat 405, eupta, Ca 10(« Sec 3 of the May 10 1929 Aet, as 
ataeiidid b) the Act nt Februaiy 14 1041, 46 Stat 1108, and the Act 
ot hlaich 12, 1030 10 Stat 1100 piovides 




...» ».,o - — OWihoma, or fiom 

itiicted lands of full blood Indian hths ui elevl* ea 
■ ■■ he subject to all State and Er 'eial tores 
or every lanu non character the same as those Pioduceel nom 
lauds owned by otbei citizens of the State of Dklabniiia and the 
hecietaiT of the Inteiloi is lieiehy aulhori/ed and directed to 
causp to be paid from the individual Indian funds hi Id uudei 
his supeivlslon and control and belonging to the Indian owntis 
of the lands tbs tax or taxes so assesi^ against the royaltr 
mteiest of the respective Indian ownais in such oil, gas and 


slmulrl tip eeiiistiutd to prompt tidin taxUlon any 100(18 subject 
lei t.i\ iltoii niidpi LMstnig ]1W^“ 

Tlip lust iiidic.it ion ot tho bwiiig in policy towud expansioii 
ot ext innl ions is luniid in the Acl Ot Mauh 2, 1B31,“’ pioiidiug 
that wlieie noiit ixalilo liud of a lestiuled Iiidi in of the Five 
t'iuli2pd Tiibis IS sold nudei existing law, the Secietaiy of the 
Iiilciiui inav iciiivesl the piiHecds in olliei land, which mil be 
nontax. iblP uid lesluetcd tiom alienation Uiidci the Art of 
TniiP 30, 1932,“' it was piovidod that the icstiietions should 
iinicai in the deed 

The Act of Jiiluaiv 27, 1033,““ piovidcd that 

* * • whcie the entiie mteiest in any hact of le 
btiicted and lax exempt liud belonging to membeis of 
the Five Cn iliaed Tubes is ac(]inicd b\ inheiitnnce, de- 
vise, gift, 01 puichasp, with lestucted funds, by oi for 
le&tuclPd Indiins, such lands shall remim le&tiicted 
md tax-exempt duiing the life of and as long as held 
bv tuch lestiicled Indians, but not longei than Apiil 2b, 
1006, unless lestnetions nie lenioved in the meantime 
in tile mnnnei piovided by law 
33ie acl also pioxideU 

That such lestiicted and tix exempt land held by anyone, 
acguued ns heieui piovided, shall not exited one bundled 
and. sixty a<ies And piovided fuitUei 3?hat all mineials 
intlnding oil and gas, piodueed iiom said land so acqmied 
shall be subject to nil (slate <(nd Fedeial taxes ns piovided 
m setlieiu i eif the Act appioved May 10, 1928 (4'> Stat 
L 405) 


other miDU il pioanctiou pioildfd, That nothing in this Act 
fchall be construed to impose oi provide for double taxation and 
In those cases whcie the luacbmeiy or oauipment used in pro 
dhcmg oil or othpi minerals on lestiicted Indian lands ate 
aubtect to the ad valoiem tax of the btate ot Ofclihoma toi the 
6«^ ycBi ending June 80 1031, the giosv pioductino tax which 
Is in hoit thonot shall not he imposed p'lor to Jnly 1 1081 
Pieitdid fmthii, That In tlie distietaon of tbs Seciitoiv of the 
Interloi tho tn\ oi taxes due tho State of Olclabomii may he 
iiild in the mannei piovided b) the btatntsi of the Slate of 
Otdahoma 


uqsie 6 46 Slat 406 eitpiitj f& 106 
'« 16 Stat 1471, supia, fn 100 

“*•17 Btat 474 25 U 8 C 40 <)b, amPnillDg Aet ot Maieh 2, 1081, 
40 Stat 1471 Cited m Memo Bol I B, Decemlier 21, 1838 Memo 
Sol I D, Novembei 29 1087, Miniioeota v Umterl fltotes, 805 tJ B 
482 (1983) 

jt»47 qidt 777 ^upra fa 108 In Clenti v LeiOia, 106 F 2d 398 
(CO \ 10 1949) eselt den 60 Hup Ot 1)0 the couit bold that this 
aet wifc iiilineled to itstilct landi of half bloods or moie aeqaind by 
Inhiiilanci and beuee the one thud mteiest in an Indian homestead 
allotiiient vvhic h x seven elgblh blood Choctaw Indian inherited was 
lestnelid md mortgage and deeds executed bv a Choctaw Indlin with 
out xppiovnl of the Secietnij of the Inteiloi or the OUaboma County 
eeiuil weie mvnlld 


SECTION 9 LEASING OF ALLOTTED 

Some of the allotment agieements permitted allottees to lease 
thea aUolments foi speiofled pui poses and peiiods’*" Section 

19 of the Act of Apiil 26, 1906,““ in extending foi 25 icais the 
restiietions upon alienation by full-blooded allottees, piovided 
that such allottees might lease any lands oUiei lion homesteade. 
for moie than one yoai nndei lules and legnlations preseiibed 
by the Secietaiy ol the Inteiloi, “and in case of the mahility of 
any full blood ownei of a homestead, on account of mflimity oi 
age, to woik oi fnim his homestead, tho Secietaiy ot the In 
teiioi, upon pioof of such inability, may antboiiae the leasmg 
of such homestead nndei such inlea ind leguhilions ” Section 

20 lequlred all leases and lental (wntiacta of full-hlood dUottces 
to be in WJitmg and appioved by the Semetaiy of the Inteiior, 


““Foi exampls, the Otigmal Civck Agieement of March 1, 1001, sec 
87, 31 Btat 861, 8711, Cheiokee Allotment Agieement, of July 1, 1002, 
sec 72, 32 Stat 710, 726-727 

“134 Stat 187, 144, lupta, tn 101 I 


LANDS OF FIVE CIVILIZED TRIBES 

except (I) if foi not exceeding a ycai foi agilcultui il puiposes, 
fen lands othei than homesteads, (2) the pioper couit might 
lent Ol lease allotments of iniuois oi incompetents All leases 
foe a peiiod exceeding a ye.u weie leqmred to he lecorded in 
coufoinnty to the law of tho Indian Teiiitoiy 
Section 2 of the Act of May 27, 1908,“" proi ided 

• • * That all lands othei than homesteads allotted to 
membeis of the Five (DiviU/ed Tilbes from wlueh restrlc- 
tiont have not beai lemoved may be leised by the allottee 
if an adult, oi by guaidinn oi ciuatoi imdei ordei of the 
piopei piobatp comt if a miuoi or incompetent, for a 
peiiod not to exceed five yeais, without the privilege of 


“»86 Btot 812 818 fn 102 sujmo Foi a eritieiam of this provision 
see Merlam, The Problem of Indian Admlnistiation (1028) pp 801-802 
For a discussion of its interpretation see Bledsoe, op otf, pp 241-246 
By sec 6, lenses of restrleted lands tn violation of the law before 
Ol aftei the appioval of thib act were made nnU and void For legnla 
tions rvlatisg to leasdng ot lestiicted lands lor mining, see 26 C F B 
188 1-188 40 


LEABINQ or ALLOTTED LANDS OP FIVE CIVILIZED TRIBES 
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lenewal Ptovidei, TUat leibes of iPbtiictcd Uuds toi oil, 
sab, 01 otlici miniug puipobeb, leasts of lestiitted home 
steads foi more Uiau oue yeai, and leases of lesUieted 
lands foi periods ol nioie than tve jeais, may be made, 
with the appioval ol the Setxelaiy of the Intel loi, nndei 
lules and legnlatious piotided by the Secietaiy of the 
Inteiioi, and not otheiwise A.nd provided futthei, Thatj 
the jurisdiction ot the piobate touils ut the State of Okla 
homa 01 ei lands ot mniois and incoiupeteuta Shall be 
subject to the foiegoiug inoilsious, and the teim imnoi j 
Ol mmois, as used in this Act, shaU include aU males 
imdoi the age of twentj oue yeais uitl all females undei 
the age of eighteen yeais 

Section 16 of the Act of Pebiu uy 14, 1910,’ ’ authoiized thr 
Suiieiintcndent foi the Fiie Civili/ed Tubes to ippiose, lejcct, 
Ol disappioie all uncontested leases (except oil and gas leises), 
but permitted an aggiioicd paiti the iiglit to ipiic il ftom tin- 
decisiou of (he Supeimtoudent to the 6iucietii\ of the Inleiioi 
withm 30 di'vs fiom the date ot the decision 
Changes in laus i elating to 'lUenatiou hate ciealed many 
pioblcms in the field of leasing Foi example section 1 of the 
Act ot Jamiaiy 17, 19 13,’ ‘ quoted at the end of the piecediug sei 
tion, altects leases as well is s lies 

The ettect of tins pionsiou on lenses was thus an-ilyaed by 
the Sohcitoi ol the Depnitmcnt of tlie Inteuoi ’ 

In my opinion of Haich 14, 1034 (34 I D 382), it was 
held that the toiegouig piotisioii was not ictionctiie 
and applied only to acqnisitious aitei the date ot the 
enictnieut Accuidiuglj, the status ot luids nquiied by 
luheiitance, devise, etc , piioi to thit enactment is detei 
mined bv the laws thou in foue Uiidei those laws 
uhich It IS unnecess.uv to (ite heie, the death of an 
allottee teiminated all icstuctious i± the hens oi devisees 
wcie less th<ui the tuU blood, but it (be linds passed to 
full bloods the lestiictious weio lelaxed to peimit coii 
vejauces by them witli the appioval <d the county court 
linung juimdicliou ot the settlomont ot the deceased 
allottee’s estate Accoidiiiglv, lands acqniied piioi to 
Tanuaiy 27, 1933, by Indians of leas than tuU blood, 
wliethei such lands weie lestiietod and tax exempt or 
lestiiited and tax ible, passed to them ti(?e fiom all re 
stiictioua Such lands, tbeietnie, aie subject to sale 
01 lease without the appioial ot the Beciotaiy of the 
Intend 01 the county couit, unless, of couise, some disn 
bility lested upon the ounei imdei the State law If. 
howevei, the hens oi deiisees aie of (he tull blood, any 
conveyance of then mteiesls oi an oil ind gas lease theie j 
of must not only leceive the appioval of the county couit 
having Juiisdlction of the settlement ot the deccised 
nUottee's estate (section 0 ot the act of May 27, 1908 
89 St it 312, as amended by the act of April 12, l‘K16, 41 
Stilt 239, United States v Or/PV/ OU case, 10 Fed (2d) 
487), bnt such appioval must be given m open court 
aftei notice m accoidance with the inles of piocediue 
m piobate niatteis adopted by the Supieme Oomt of 
Oklahoma in June 1014 (section 8, act of Januniy 27, 
1933) Tho lules just stated apply also to lands acquued 
aftei Januoiy 27, 1933, unless suUi lands aie both 
leatncted and tax. exempt and the entiie Inteiest therein 
18 acquued by a lestucted Indi in oi lesUicted Indians 
The first proviso of section 1 of the act of January 27, 
1088, 18 without application unless the lands myolved aie 
both lestiicted and tax exempt and unless the entue 
mleiest theiem is acquued by leatiicted Indians The 
language immediately preceding the Sist pioviso shows 
that the teim “restiicted Indians” was intended to em- 
biace Indians of the Five Civilized Tribes of onehaU oi 
moie Indian blood In my opinion of March 14, 1984, 11 
was pointed out that the lands to which the first pioviso 
of the act of 1988 apphed fall into two classes, fhst, le 
stiicted allotments of living aUottees which have been 
designated by them os tax exempt under the act of May 
10, 1828 (45 Stat 496), which lauds wore under the juils 

»>41 Stat 408, 26 r 8 C 866 
“* 47 Stat m Bee in 108, evpio 

w Memo Sol I D , June 4, 1986 , aim see 54 I D 882 (1884) 


diction of the Secietaij ot the Inteiior and could be 
leised tor oil and gas mining purposes only with his 
ippioval and not oLheiwise under section 2 ot the act ot 
May 27, 1006, iupia Second, lauds inheiited by or 
devised to tull blood Indians piioi to January 27, 1931, and 
designated bj them as tax exempt under the act ot 1928, 
which lauds weie subject to the lestiictiou that no con 
v'tjniicc bv the InU blood should be valid unless appioved 
bv the county fouit having juiisdiclioa of the settlement 
of the dt ceased allottee's estate, and winch lands could 
be leaded by Uio tull-blood foi oil and gas mining pui 
poses with the appioval of the sard couit and without the 
appioval of the Sorietaiy of tho luteiioi 
It was fuithei pointed out in my opinion ot Haich 14 
tli It the lust piov ISO ol the act ot 1033 was designed to 
piescivc (he cxis(nig icstiiclions and not to louupose 
lestiKtions once lemoved oi to change the loim of existing 
lesUiition*- Aocoidinglj, wheic the ciitue inteiest in 
lauds oi the flist class is acquued by Iiidi.ins of the Five 
Oivili/ed Tribes of one bah or moie Indian blood, they 
take the s nue subject to the same lesti ictions which rested 
upon the lands of the illoLUc Such lands, tbeietoie, 
coiitiune to be subject to ii*ase loi oil and gas mining 
puifioses only with tbe approval of the Secietaiy of the 
Inteiioi and not oUioiwise Tlie toimly court having 
jiuisdiction ot tlie setllGiueut ot the deceased illotteo’s 
estate lias no authoiity to appiove a conveyance oi lease 
of such lands The oulv juiisdiction wluih the piobale 
couitb may exeicise ui this cliss ol cases is conbued to 
conveyances and leases made bj guaidiaus of uimois rnd 
mconiputouts and in such cases the conyevance oi lease 
must be made undei oidei of the piopor piobate com! See 
se< turns 2 .lud 0 ot the aet of May 27, 1(X)8, lupia 
Whole the eiitue inteiest in lauds of (he second chiss— 
that IS, tax exempt lauds acquued by lull blood hens or 
devisees piioi to J lunaiy 27, 1933 — passes into the hands 
ol Indians of one hall or more Indian blood after that (Lite, 
such Indiins take the linds subject to the lestirction 
testing upon the pieviuiis owiiei, uamelj, they cannot 
convey without Uie appioval of the county couit having 
juiisdictiou ot the settlement of the deceased aUottcc's 
estate With such appioval they may convey oi lease, 
but such appioval as to the inteiest of any full blood must 
be given in open eonit aftei notice, as provided bj section 
8 of the act ol Januaiy 27, 1933 
The Act of Febinaiy 11, 1930,"“ provided that leases of le- 
stiKted lands on behalt of mlnois and Indians non compos metir 
tn of the Five Omlrsed Tubes may be made, for periods not 
exceeding 6 yeais foi farming and giazing purposes, by the 
superintendent oi othoi official m chaigo of the Five Olvilized 
Dirbes Agency , ami empowered othci Indi ms to make such leases, 
ubject to the appiov.U of such official “ 

Severe! questions aiising under this act have been recently 
discussed by (he Solicitoi of the Department of the Inteiioi “ 
A Do farming and giazmg leases require appioval by 
Hus office — 

(1) Where the allottee died prior to Tannery 27, 

1938’ 

(2) Where any heu is less than halt blood and the 

othei heirs aie one half blood or moie? 

(8) Wheie the land is not iax exempt? 

B Do faimmg and gioziug leaser by fnll-blood adult helis 
lequiie approval by the County Couit or by this 
office? 

* • the foiegoing act applies to restiicted lands be- 
longmg to Indians of the Five Civilized Tubes of one-half 
01 moie Indian blood Ownership by an Indian of one- 
hotf or moie Indian blood is not siifficieut to biing the 
case witbm the statute The lands must also be lestrlcted 

>•49 Stat 1186 26 n 8 C 393a Cited in Memo Sol I D, Aogast 
7, 1886 , Memo Sol I D , January 18, 1017 , Memo Sol 1 D , May 14, 

1 1088, C9e»» V Leww, 106 P 2d 808 (CCA 10, 10801, oeit den 60 
Sup Ct 180 Foi legulationa see 26 C P H 1741-174 24 
“"Memo Sol I D , August 7. 1986 
wMemo Sol 1 D, January 18, 1037 
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S«i-\e foi thp icquiiemcnt that the Supeiuilciidcnt must] 
nppiovt all leasc«. of icstiu tod lands bolongiiifi to Iiidi ms i 
of the deg ) ae ot blood uieiitioiiod, the iLt m ikts no ch iiigc 
in the piioi liws dealing i\i(h the n-stiictions on 1 mds 
ot Indians of the File Cuili/od Tilbes and ne must look | 
to lliose law*! toi tlii> piuiiobo of isceilainmg i^hethoi the i 
linds in naj patUtalu aie oi me not loetiictid I 

1 lu act ot Tanuai v 27, 1'na 147 Slat 777). -nill he ftist 
eonsidoioil That act is confined to the lestiiclioiis on I 
lestiictcd and ti\i\emiit 1 intis luheiilcd In U“>liitted 
Iridmns , th it is, Indi iiis of one halt oi nioii Iiidinn ] 
hlond Tint Kt his no ipiilir it ion to linds oi iiiteicsls ; 
theitin iiiheiitod piioi to the dite of the onutnient So 
luitoi’s Oinmon of Mauli 14, t')34 I'M I D 3S2) It is ; 
fiiilhei nitlioHl 'ipiJlitatjoii unless ( i) the lands nic both , 
lesliltletl ind tix cxciniil, and lb) the eiitiie inteiist Is! 
iiihi tiled 111 Indians ot one li.tlf oi nioie ludim blood i 
Queslions V (1), (2), and fS) ill di il with easts to 'ninth 1 
the ut of Iiiiiiiui 27, 1')13 has no apphealion and the 
Question of whotUei the inlieiittd inleiosts lie detoiimiied 
liy the laws in toui pilot to Jwnaiy 27, 1033 Undei 
section 0 ol the ntt ol Mu 27, I'lOS (33 Slit 312), as 
inmided Apiil 12, 1020 (13 hi it 103), the death of mi 
diotleo of the Ii\e (*iiiU/ed Tubes leinoved all lestuc 
tions against alienation t\ccpt -wheit the heus ate ot the 
full blood and ns to such tail blood hens the losliictinus 


SECTION 10. TRUSTS OF RESTRICTED 

The Act of Jtnuaiv 27, 1033,^' piovided that til iuiuU nndi 
othei secuiihet. held undei Uie supenmon of the Secietnty 
ot the Intel loi belonging to ludl ms oL the Fi\e Citilucd Tubes 
in Oklahoma of one half ot moie Indian blood, cniollcd ot un- 
eniolled, shall be lestiicted and shill icmain undei the jiiusdic 
tion of the Soaetarj until Apiil 20, 1030, "anbject to exiHiiditme 
in the meantime lot the use atid beneht of the indiaidnal In- 
dians” who own them, undci lules and logulitions piescnbid by 
the SteiLliii 

The Secietan was einiioweiod”' to pciuat tny ndnlt Indian 
of the ITtie Cniltzcd Tubes to cicate lud estabheli out of le 
sttictcd funds ot oUiei piopeitv uudet the SeciotiiT’s siipei- 
nslon, tinsts fm a mautnuin iieiiod of 21 yeatk nltei the deilb 
of the list suivnoi of the mined heneflciaiies in the icspoctivo| 
tiust period, foi the beneht of snch Indian, his bens ot othci 
designated benehciauufi, by eontiactg oi agieementg between 
the Indian and lucoipoiatcd tiust companies oi banks 

No tinst company oi bank may act as a tinstee in any tiust 
eieated undei this act “which has paid oi pionuhed to pay to 
any pei&on othei than on ofllcei oi employee on the legulai 
pay loU theieof any chaige, fee, commiggiun, oi lemnneiatiou 


^47 Slat 777 tupra fa 108 For a dlacaaslon of Ibii act, see 64 
r D isg (1984) , Parti y /rtes, 60 F M SSI (App D C 1884) , 
Unitea Btvtet et tel TVairen v loUi, 78 F sa 844 (Ajjd D C 1884) 
Batcesi y Ninl. 103 F Zd 87 (C C A 10, 1680), rehearing den 108 V 
SO 87 

Foi tegutatlonB regaiding acatlon of traMs foi restilcted pioporty, 
»oe SB 0 F B 2S7 1-227 12 

»<>Aot of lanniry S7, 1983, see 2 ond 7, 47 Blat 777, otfpto, fn t08 


aiL not lemmed bnt iclfscd to the extent of sducliomng 
tomoi incos niidt with the ippioi il of tlio piopei county 
Limit \s thocoiiiKi foiiitin i pin oiins such com ej luces 
ads IS 1 Fidci ilageiui, the niliciited uiteiest of the tnll- 
Iilood Ill'll icul lined icstiiclcd JPaikd v RiCliatd (250 
ti R 233) Afcoidiugli, questious A (1), (2), lud (3) 
mu Im, aiisnc'u'd hi stiting (hat wlicie the hcii is a fuU 
blood, i k.iso ot his mhciited intciest nndei the act ot 
Fohiinis 11 1030, letpiuos the appioi il ot the Supeiin- 
Icndcut Inloiegts mheiilod by hens ol less Ihan the fiiU 
blood (le nnicstiicted and may be leiwl without ijipioyal 
Viiswiiuig qucsliou B it may be &,ii£l tint lands In- 
heiilid bt i tnll blood hen piioi to J.iiiuniy 27 1033, oi 
in ant rise to whuli the act of Tauuaiy 27, 1013, has no 
applicntiou, aie lustiittcd in the sense Ihtt a Fedeinl 
agoiit , the county < oui t, must appi oi c the coni cy mce If 
the entile inteiest in i ti id ot lestiictcd and tax exempt 
land is inhoiitcd bi an Indun ot Indians of one hall or 
mote IiidMii blood itlei Jammy 27, l‘)33, the existing 
icstiictions aie picsei led by Ihe act of that date Solici- 
toi’s Opiinon of Match 1.4, 1034, lapirt It is immiteiiU 
whethei the appioiing agcuei is the eouiilj couit or the 
fioruiny ot the Intciioi, as in eidici cisc the inheiited 
niteiist is lestnded and i fanning ind gia/mg lease 
thoiion to he lalid must, undei the icl of Febiuliy 11, 
3016, hiipia, itcciie (he ippioval ot the Snpeiintoudent 


FUNDS OP MEMBERS OP FIVE TRIBES 

foi any seivice oi influence in seeming oi attempting to sccnie 
foi It the tiusteeship in any tinst ’ Tinst agieementis oi con 
tiicts made puoi to Tauiniy 27, 1033, the day ot thik law’s 
appioval, and not appioicd piioi to such enactment by the 
Scciet uy of the luteiioi, aie declaiod lioid “* 

The Sfcietaiy n authouEed to tiansfei the funds oi piopeity 
teqmieS by the teiins of in appioied tiubt agieement to the 
tinstee, which must keep these asseta aegiegated fiom all 
othei isscts 

None ol the lestucliouB upon tlie coipns nndci the teims of 
the tinst agieement imiy bo lelensed dnimg the restnetive 
lieiiod except as piovided by such agieement, and neither the 
ooipns of said hast noi the mcome domed thciefiom, duiing 
the lestiictne peiiod, piovided hy law, la nhenable *■“ 

The tiu&tee is to londei .in nunuil acconntmg to the Secietary 
and the benefleuny * 

Snch tiUBt igieemcnts me iiievoenble except with the Some 
taiy’s consent” If a tiust agieement is annulled, the coipns 
of the tiui>t estate with all ncciued and unpaid inteiest must be 
letmned to the Seeietiiy as lestiictcd individual Indian 
piopeity 

niegally piocmed trusts aie to be cancelled hy pioceedings 
instituted by the Attorney Geneial m the fedeial couits’" 


t*^n>ia, bee 2 
"■nut, sec 8 
I* Ibia , bee 4 

‘••Jhut, S8C B 
’"ISiif, sec 6 


SECTION 11 INHERITANCE AMONG FIVE CIVILIZED TRIBES 


A INTESTATE SUCCESSION 

Among the Five Cmlized Tribes, as among all othei tilbea, 
tubal law goveina descent in the absence of congiesmonnl 


legislation”* The Qeneial Allotment Act”* did not apply to 
the Five Chyihsed Tubes, and so its pro'VislonB on inheiitancc 
have no application to these tribes 


■"The Act of Tune 26 1810 88 Stat 866, 868, Which prorlaea, 
among othei things, ioi the detezminatlon ot belis of deceased Indians 
excludes the Five Civilized Tubes (aac 88) except for the following 
ptovuaon 

B*c 82 'Wheie deeds to tribal lands In the Five Civilized 
Tubes have been oi may he Issued, in pursuance of any tubal 


ngioement oi Act of Congress to a person who had died, oi 
who bcieaftei dies befoie the approvil of such deed, the title to 
the lend designated thciein shall mine to and bocome 'vested 
tn the heirs, doviBees or aselgnB of snob deceased giantee as 
if the deed had issued to tho deceased giantee duiing life 


“• Bee Chaptei 7, sec 6 

"•Act ol Febiwuy 8, 1887, 24 6tat 888 
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TJic Siipiemo Coiut in tUo Paso of Jc/lmon v Fiid/" sum 
inaiized the caily congiession il legislation legaidmg descent 
and distiibulion as follows 

Bv nets pissed in ISOO, ISOd. 1S07 and 1808, Congiess 
manifested its puipose to allot oi divide in sevei xlty the 
1 inds of the Five Civili/ed 'Tiihes with a view to the 
ultnnite cieation ot a State embiaeing the Indian Teiii 
toiv, put in toiee in the Teiiitoiv seieiil statutes of 
Aikaitsas, including Chaptei 40 ot Mansfleld’s Digest 
relating to descent md distiibution, pioilded that those 
stitiitcfc should apply to all peisous in the Teiiiton, 
hiespectiio of into, and substantially ahiognted the laws 
of the scvoial tubes, inolndiug those lelntiug to descent 
and disliihution Acts May 2, 1890, c 182, 28 Stal 81, 
S31, Maich 3, 1803, c 200, 27 Mtat 015, §16, June T, 
1807, c 3, 30 atat 83 , June 28, 1608, c 617, 30 Htat 403, 
11 and 26 This was the situ ition when the Act of 
1001, known as the Oilgmal Cieek Agiecmenl, w is 
adopted That lot in the coutse ot piovuling foi the 
allotment in seienltv of the lands ot the Cieeks levntd 
then tiibal law of descent and distiilration bv making it 
ipplicahle to then allotments, §§ 7 and 28 But the 
revival was only teinpoiary, toi the Act of 1002, known 
as the Snpplenieiit.il Ciutk Agieemeiit, not only lepcaled 
so much ot the Act of 1001 as gaio ettect to the tubil 
law but leinstated the Aikius«is law with the qnaliflca 
tion that Oieck hens, it theie weie such, should trilse 
10 the evcUisioii ot othcis" WasTuni/ton % MtUo, 235 
D a 422, 42*5-423 The allotment in question was made 
and the hlbal de(*ds issued shovth aftei the Act of 1002 
became eftcctive And this was followed by the Act of 
Apiil 28, 1004, c 1824, 33 Stat 678, § 2 declaiing Ih it 
all stitutes of Aikniisis thoietotoie put in foice in the 
Indian Teiiitoiy should be taken "to embinee all peisous 
and estates In and Teiiitoiv whethei Indian, fiecdmen 
01 othoiwise " (Pp 291-292 ) 


'The leptMing and lelnstiling poition of the act was as 
fnllowa 


“6 The pioTislons of the act ol Congiasa appi( 
Much 1 1301 (31 81 It L 861) iii so fai as they pip' 
tot dfsoent and dlatiibution lecoidlng to the laws of 
Crack Nation ire heieby irpeilcd and the descent — 
dtstilliution (it Ivnd and money ptoslded foi hy aam act 
aball be in aceoidaoct with ehaptoi 40 of Hansfldda Dlgist 
of the Statutes of Aikauaaa now In foiec in Indlnn Tun 
toiv Prouidf# That onli oitirens of the Creek Nation 
male and female and then Cieek dthcendints shall mhei it 
lands ot the Crick Nit ion And ptocideil fuittier That if 
there he no peison of Cieek citizenship to tnUe the deacent 
and dhtiihution of Slid estate then the inbetilnnee shall 
go to noucitliin huts in the oidu named m aald cbaptoi 49 
There was a like provision but without the pioviaos, li 
Act of May 27, 1902 c 888, 82 Stat 268 


Kofeiiiiig to the pinpose with which the Aikansas 
statutes were put in foice m that Teiiitoiv and to their 
statutes there, this ronit aaid In SJiulthii y MoDougat, 
22*5 U S 601, 671 "Contjiess was then contemplating the 
eaily inclnsioii of that Teiiitoiv in a new State, and the 
puipose of those ac{s was to pioiide, toi the t?mp being, 
a body of laws adapted to the needs ot the locality and 
Its people in lespcct of matters of local oi domestic con 
cein Theie being no local logislataie, Ckmgicss alone 
could act Plainly, Its aoLtou was intended to be meiely 
proyiBionnl ” 

By the enabling act of Tune 16, 1600, c 8B36, 84 Stat 
267, provision was made toi admittug into the Dmon 
both the Teiiiloiy of Oklahoma and the Indian Teiiiloii 
as the State of Oklahomi BJach Teiiitoiy had a 
dlstmct body of lo<^ laws Tliose in the Indian Tern 
toiy, as we have seen, had been put in foice theie by 
Gongieaa Those m the Teiiitoiy of Oklahoma had been 
enacted by the teriltoiial legislatuie Deeming it bettei 
that the new State should pome into the Union with a body 
of laws applying with pi actical umfoimlty thionghont the 
State, Congiess provided In the enabling act (§ 13) that 
"the laws In foice in the Teuitoty of OTola%mna, as fai as 
applicable, khall emUnS- ovm and, apply io said Sferte until 
changed by the legiplnture theieof,’’ and also (§ 21) that 
“all laws in foice in the Tm i ifoi y of OKlahonta nt the tunc 
of the admission of said State into the Umon shall be ui 
foice thiouQhouf said Staig, except as modified oi changed 


1" 247 D S 288 (1918) 


111 this act Ol bj the comtiintifm of the State” The 
people ot the Stitt, taking the s.inio new, pioiided in 
then constitution ( Vit 25, § 2) that “all laws m fence 
in Iht 'fiiiitoni of Ohlahoma at the Umc of the admis- 
sion ol the Slate into the Union, winch aie not lepngnant 
to this Coiislilntioii, and which aie not locall'j InaiipU- 
cablc, shall be crlcndiO io anil lunatn in foice m the State 
of Oklahoma until they e\piie b\ then own limitation 
Ol aie ilteitJfl 01 iciicalcd by law ” 

The Stite was idmitteel into the Ifnion Noiemboi 10, 
1907, and theienpnn the l,iws ot the Teiiitoiy ot OUln 
lioma lolatmg to descent and distiibution (Ret Stats 
Okla 1903, c S6, ail 4) became laws of the State There 
aftei Conciess, by the Act of May 27, 1008, c 190, 36 Stat 
312, § 0, locognl/cd and tie ited ‘the laws of descent and 
distiibution of the Slatp of Oklahoma” as applicable to 
the linds allotted to membeis of the Fno Cmliaed Tubes 
(I'p 292-293 ) 

B WILLS 


Section 23 of the Act ol Apiil 28, 1006,"" pi ovided foi the mak 
ing of wills, but imalulatnd a will of a trull-blood Indian which 
cUsinheiits, the paient, wife, spouse, oi childion, unless acknowl 
edged before and appi o\ ud by i judge of the United St ites Oouil 
foi the Indian Teiiitoij oi a United States Ooinmlssionei 
In BhindfU y Waliiico,^*‘ the Supiemc Comt said m intoipieting 
this section 

' ’ * The gciicial policy of Congiess piioi to the 

uloptioii of § 23, pkiiulj had been to tousidei Ihe local 
liw ol dt».ceiits and wills .ipplicnbu to the peisons and 
ostites ot Indians except m so fii as it was otheiwlse 
pim ided Thus, by § 2 ot the At t of April 28, 1001, c 1824, 
33 Stat 673 the laws ot Aikansas, theiolofoie init in 
toice 111 the Indian Teiiitoiy, weie txpitssly "continued 
and extended in thou operation, so as to embiace all pei- 
sons ind estates m ‘aid Toiiitoiy, whethei Indian, fieed- 
men, oi otlieiwise," ond Jinisdiclion was confeired upon 
the comts ot the Temtoiy iii the settlomont of the estates 
ol decedents, etc , whethei Indian, ficedmen, oi otheiwise 
ctioii 23 must be read in the light of this policy , and, 
so lending it, we ngiee with the inling nf the state supreme 
cunt t that Congiesv intended Iheieby to enable “the Indian 
to dispose of his ostile on the same footing as any other 
citizen, with the hmitation contained iii the proviso 
theicto” Tile ellect of |23 w.is to remove a lestiiction 
thcietofoie existing upon the ttstnmentaiy powei of the 
Indians, leaving the leguhitou local law hue to otxnale 
as in the case of oUier poisons nnd piopeity (P 870 ) 

C PROBATE JURISDICTION 

The Act of May 27, 1908,"* was enacted at the requeat of the 
Oklahoma delegation, as pait ot the plan foi lemoval of reatric- 
hons tiom Indian lands of the Five Omlized Tubes"* Section 
6 coDfeiied Juiisdiction upon the piobate (county) courts of the 
State of Okl Uioma ovei the estates of Indian minois and incom- 
petents of the Five (hvilired Tubes** The piobate couit was 


“184 stat 187, Mupra fn 101 

"•Aroonaed l)y Art of May 27, 1908 zee 8 SS Stat 812, 818, to 
InUnde "oi a ludsc of a county court of the State of Oklahoma " 

'■297 U B 378 (1926) 

'«86 atat 812, wpin, In 102 The Act ot April 28, 1904, sec 2. 
88 atat 678 confeired luntdirtion upon tho dlstuct comt to settle 
oBtatea of decedents and tha snaiillauBhlp of mlnoie lud lacompetojits 
ivhether Indians, freedmen, or othaiwise SeoTaj/lorv Parlit, V S 
42 (1914) 

By sec 22 of the Act of April 26, 1900, 34 Btat 187, 146 adult heUs 
of a deceusod allottee of the Tive CiViUzod Tnbe>, weie permitted to sell 
and convey lands Inheilted from the decodent and mlnoi heUs weio 
poimilted to Join In tho sale of such tnlieiited huiili. by a guardian 
appointed hr the appiopilato couit foi the Indian Teiiltory 

'«See Mcilam, The Problem of Indian Admimstr ition (1828) pp 790- 
801, whiUi crlUcizea this lav 

>« Intel protpd in Bamt t BrV, 264 V B 108 (19201 On the 
jurlBdloUon of the conntv coijrts see Oklataoma constitution, Ail 7, secs 
12-14, nnd Vnited States v Bond. 108 F 2d 604 (C C A 10, 1989) 
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also gnen, l>j soctiou ■), to .lypune coii\tj.iMCc>s In 

full blood iLiis’" 

riovisions weie cilsii lu ulc' foi thu aiuiointmeiit of piob.itc 
^tt«lIlc>sbv llie SlH.lLt.u^ of the IiitPxioi, with lut'-oiihed duties 
lel.iting to iistiM ted lands 

Settion S ot the A<t ot fanuiiy 27, uiikis it the duty 

of these inobate ittoincis to apiieai and leiiieseiil niij lestiiftid 
miioliei of the Pile UiMli/ed Tubes lii foic tht (utility couits oi 
in the iiipcllale Lomts’" 

Strtion 1 ol the act ot Time It, 101S,““ vested in the st,ito 
(oiiifs Jill isdieliiiii to piob.ite mils and dcteuniiie liens m ,ic 
(oidanie tilth si ite 1 itts ot anr disi ised citi/cn illotlee of the 
Fite (htih/id Tiilits who dud leaving lesliitted hens How 
(Ml, to the (\tent that (leditois, itloiwys, md iicisonal lojiic 
seiitilites must di'iinid on lesliufed jnoiieitv uid funds toi 


■O" Ameiidi (I hi \(.t nf April 12 ISJO 41 Slit 211 fn 101 attpia, 
inrt let of Silt in in2s SK 2 fifetU 40" fii 106 supio 
t“47 Stat 777 fii 30S mptii 

***Srten altornojs tnetudiiia n supiivislug sttmnei hniulli Fitt 
Tribes mitteis Most of then woili iiitoIks ipyem inces and intinin 
tlon in tonrt piod (Hiiuga In wliuh the titli to lestiicted land ot tho (ntt 
ability ot the Indians IS tiling int( stigited Aaddson v Petit tJ3 P 2d 
■>07 (D r N D Okla lint Annii d Ihpoit of llii Comm ot Ind All 
(19dl) p 28 

ioi n dtsenssinn of tho wnik of tin piobilo Dulsion of the Biuean of 
Indian Mlalrs »£ the Ikpintnient of th« Inttiioi espetiilh in le iid 
lo the I'lte Cnilivfd Tubes nid the Osiges sea IIesrlni,s H Comm on 
tnd Air H R 0214 74th ConR 1 st s bS 1185 pp 121-tU On the 
work of the piobntc aftoinets ot thi Fite Clvllutd Tribes see pt MV, 
Smtey of Conditions of Indims in tho United States (lOdll pp 1457- 
5417 6070-1082 hloiinm Tin Fioblem ol Indlin Admmistiation (1020) I 
op 798-800 

An adjiidUntlon in i pioetrdnig to deltimme the hens of lestiUUd 
membiis of tin Fiti Citllind Tubes dins not bind the Uiiitid Stibs 
In the slis(U(p of the wivUi of notice upon the supeiintendLnt of llie 
lute Clvdirul aiibts pmsumt to see 8 ot tho Ait ol Apul t2, 1026 
t4 Btat 2)0 fn Jf'6 nipio Undti the provision of sec 4 of the April 
12, 1026 act the Uiuti d Stab s i in inteiTUii In c tecs In qolel titk to n 
nstneted allotniint inliinled lit a mcnilxi of the Fiic rivlliipa Tilixs 
and Lin hive the ci->e lemovid to n tedei il comt Anduton t Prek, 
58 F 2d 267 (D C N D OUa , 1081) 

1*40 Scat OOfl 2H U S C 871 This statute Is cited In Memo 
Sol I D, Scpbrnhei It 1014, Memo Sol I D Siptambii 21 1013, 
AnderwtJ v Peck, 68 F 2d 267 (D C N D Okla , 1031) , Son* V Tom 
26 F Supp 117 (D C N D OkU 1918) In leJuluc Be tea 210 
Fed 094 (D C B D Okln , 1910) KmPht v Oarta Oil Oo. 28 F 2d 
481 (C C A a, 1927) , UcDouncA T Blaok Panltcei Oil <C Oas Oo 273 
Led 118 (C C A 8, 1921) , Pitman y Com'i of Internal Beucmit 
64 F 2d 740 (C C A 10, 1914} , Jioberti r Aiidersan, 60 F 3d 874 
fC C A 10, 1988) 


liavniiiit (il Iccs ind Llaiiiis tho ScoiLliiy of the Inteiior re- 
t mild soil' jiui diitioii lo inss iipou the itison Oil moss of their 

11 IIUls 

D PARTITION 

.Si'ilioiiJof this I nv ' ‘ ilso iiiadi llic "lands of full blood mein- 
lipis ol iiiv of tin Pivt I'jvili/ed TidW subject to the laws of 
till" Stale ol Oklihoiii i iiiuviduia foi the paititiou of loal estate 

It till Lonit hiids that in iqiiitable inititiou is impossible, it 
ui.iv oidei the s,ile ot the hind ind the division of the pioceeda 
iinoiit the hens' ’ 

This iiiovision his hteu mttipietLd as follows 

' ■ 1 The w ide sw c ep of I he Inugiinge coni amed In the 

s|,itiife fsei 2 Ut ol Tune 14, I'llb, siip/o] e\piessly 
siihK'Inig the I aids of lidJ tilooil Indiins to tlie laws of 
till st.iie loi inititiou f.uls to ludionte n logishitive pui- 
IHisi to liinit (lie gi lilt 01 consent of luiisdiclion to district 
(Oiiits III iitottPilnigs dffeiling lands of living Indians, 
to the oxilusioii ol pi otof (lings in the county court in the 
idimiustiatuni ,ind spithmmt ot estates of deceased full 
litoods fP 307 ) 

■* < it fsot 1, Act ot Jnnu.iiy 27, 1033, 47 Btat 777] 

doi s not n.ii lovv Ih it jiait ot tin Act of 1018, sup/ a, which 
omsiiits to (he making of the linds of liiU blood membeis 
ol the Pne (Ttilu'td Tnlies subject to the laws of the 
Bt.Ui of OKI ihonni lel.itiug to the p iitition of leal estate 
Insli id, It inotidos Hint the icstiictions theie imposed 
upon lestiicbd mid t,iT exempt hind belonging to a 
uieiuhei ol snch tubes whith is acquiied by oi ioi le- 
sliicted Indians by inheiitiuce, gift, oi puicbase with 
lestiicted funds, shall icm nu lestuctod duiing the period 
flyed theieiii, unless the lesUictions aie lemoted in the 
minutime in the imunei piovided by law At least two 
sipni ite ind distinct methods existed at that time foi 
the iciuoval of lestiictious against 'ihcnation One was 
hv the Soculdiy oi the Intel loi, ind the othoi was by 
p.ntitiim .ind sale in the county coint m the couise of the 
.idmnustintiou .ind settlement of the estate of a cloceised 
full Wood Indian The concluding linguage in the piov iso 
IS pUiuly bio.id enough to mclude both (P TOS ) 


26 U 9 C 801 It also proyldcd that any land allotted in parti- 
tion proceLdlngs to a tnlllilood Indian, oi conveyed to him upon tais 
election to take the same it the appraiiement shall lemsln subject to ill 
restilctaona upon aUenation and tniatlon obtatnmg pnoi to such parti 
tion but “In ciso of a vale nndoi any decree, oi pirtitlon the conveyance 
thneundei eball opn ite to relieve the Imds aescribed of all icstrictlons 
ot every chaiacter ” 

suFor discussion of rcstiicted status of proceeds from a piitltion sole, 
see Chapter 10, sec 8 

''•Umted Btateo v Fond, 108 F 2a 604 (C C A 10 1989) alFg 
Fond V Tom 26 F Supp 187 (POND OMa , 1918) Accoid 
Memo Sol I D, September 21, 1916 


SECTION 12 SPECIAL LAWS GOVERNING OSAGE TRIBE 


The special laws governing the Osage Tube and the deaslons 
applying and construing them ate of a complexity and volume 
thnt piednde any detailed treatment in this work 


‘"For a history of the Osages see United Btateo y Aaron, 188 Fed 
347 (C C W D Olds , 1010) , LaliacHe y United Statti, 6 Okta 400, 
61 Fac 606 (1807) The Osage lands were pnicOiosed by the United 
States pursuant to 4it 10 of the Treaty of Tnly 19, 180ft 14 Stat 790, 
804, m which the Cherokee Indiana m the Indian Tomtory agteed that 
the United States might purchaiio pirt of then landa for the pnipose 
of setthng friendly Indians thereon 
Many spcciil statutes weie enacted ranceinmg the landa of the Osage 
Matlou In Kansas The following statutes concern the sale of Osage 
IhdlRn lands m that state , Act of May 9, 1872, 17 Stat 90 R S 2283 
2284, 2285 enpereoded hy Act of June 28, 1874 18 Btat 288 , Act of 
Hay 28, 1880, 21 Stat 143 , Art of June 10 1880, 21 Stat 291 , Act of 
March 3, 1881, 21 Btat 100 , Act of Murch 8, 1881, sec 28, 20 Btat 
1006, 1102 , Act of Juno ft 1800 81 Stat 669 The following acts dealt 
with the sale of land of the Qieat and Little Osage Tribe in Kansas, 
Joint Resolution of ApiU 10, 1869, 16 Stat 66 , Act ol August 11, 1870, 


Theie may be somo value, howevei, in a bird’s eye view ol 
the special legislation beginning m 1806 which was designed 
lo eccuia the individualization of Osdge lands and funds while 
maintaining tiibnl ownoiship of the very valuable minerals 
that weie found to undeille the Osage Reseivation 
A good introduction to the subject is found m the opimou oi 
Tnstice Biandeis in the case of UtOutiy v United Statei 

The Osage Tube ot Indians consisted in 1006 ot two 
thousand pel sons Then leseivation, located in OSla- 
homa Teiiitoij between the Aikansas Rivei and the Kan- 
sas state line, contained about a million and a half acnes of 


10 Btat 127 The following laws dealt with lights of way fhmugh the 
Ot»a» Reservation Act of Febiuaiy 11 1897, 29 Stat 629 Act of 
Febiuaiy 28 1002 sec 28, 82 Btat 48 60 61, 21 U S C 812 , Act of 
April 21 1904, 88 Btat 240, ated m Moore y Baicver, 167 Fed 826 
(C C H D Okie, 1008) 

“>246 U B 208 (1918) Also see 
Hosier, 261 U B 362 (1828) 


TToik y United States ee >tH 
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feitilp wellwAUiPcl jii luii 1 uul \uil .i hPaMly timbcieil 
lull IuhlI^ uiKldl.iirl ^Mdi ijct-ioluim, nitm il gas, 

foal iiKl oHieJ miiipnls At thit time tlie United Stites 
held toi thi. tube ,i tiust fund of lifi ITdiCiS 54, leceived 
unrtci T inons tieitics ns cnmiii'iis.ition foi ichiKinislung 
olliei lands The aiuiuil income of the tube fiom uiteicst 
on tins tiust fund and fioin lentiH of ginzing, oil, ami 
Ris lands wxs ncaily fl.OWlOO , tint is $TOO foi eveiy 
mm, uoman nnd cliild, in iddition to the eninings i>± 
inilividuils^ Coiiificss, condudmg amiaiently that the 
cn loj nieut of w calth withonl lesiKuisibilitv nas demomliz 
lUB to tlie Os igps, deeided upon the jjolici of giadual 
eimncipition By Act ol Juno 2S, 1D06, 34 Stat 63ft, it 
piondod loi an (Vinal dmsion nnong llicm of the liiist 
fund .ind the binds The ti usi fund was to be divided 
by placmg to the ciodit of eicb ineinbci of the Inhi 
bis p’o lit! sliaic ubich should theieiftci be held foi 
the benefit of himself and his hens foi the penod of 
twenti fl\e yens mil then p<ud ovei to them lespectively 
r§| 4 indfi)* 

lAnnunl Hppoits Depl Inlmot (1005), pp 106-Hli, (1000) 
pp 118 431 

Fool-note omitted 


The lands tioie to be diiided by gnuig to each membei 
the nght to imke, fioui the tub'll lands, thiee selcetions 
of 160 ai les e irh and to desifm-ile which of these should 
constil nte his homesten d A coininisyon was appointed to 
dn ide among the membeis also the lomaining lands, after 
setting aside enough foi county use, school silos and othei 
small icservitions The oil, gas, coil and othei mineral 
lights weio leseived to the tube foi the poiiod of twenty 
five yeais with piovlsion toi leasing the same The home 
bteids weie made luahcnablo and non taxiblc foi twenty 
five yeais oi until othciwist pioudetl bt Congress All 
other allotted lands — whiili woio known as “sniplns 
lands," weie nude in iheimble foi twtnli flie yenis and 
non taxable foi three yens, exctirf that powei was rested 
with the Secietaiy of the Intoiioi to issue to any adult 
membei, upon his iietltlon, i coitiflcale of competency 
authoiiying him to sell all of liis sniplns land, and upon 
its issue all his sniplus lands became immediately taxable 
(Pp 265-266 ) 


A ALLOTMENTS 

The Osage Allotment Art of June 28, 1806,”* pioyiding foi 
the distiibution of Osage lands'” in seyeialty, aUowed each 
member of the tube to make thieo selections of 160 acies each, 
one of winch was to be designated as a homestead to be "malien 


84 stat 610 Tbls ststnte ib diBcnsscd si length In Leubidale head 
£ Ztao Jflntnp Oo y Ooleman, 241 TJ B 412 (111 8) which held thit 
the reatilctlonB on alienation imposed by law do not apply to land owned 
hy white men who aie not memheis of the trlhe 

The General Anotment Act was Inappllcahle to teiiitoiy oocopled by 
tho OsageB Sec 8 of the Act of April 28, 1904 SS Btat 290, refeiB to 
"the Osage Nation or allottees therein ” The Act of Mnich 8, 1006, 88 
Stat 1040 reserred from selection and allotment cerlain lands, ladmUng 
selections for townsltes 

The Act of June 28 1908, lepealed In put the Act of Angnst 16, 1894, 
28 Stat 288. 806 and snpplementpd tho Act of Much 8, 1005 88 Btat 
1048 1081 It was amended by the Acte of April 18 1012, 87 Stat 86 , 
January 18 1017 80 Btat 887, May 26, 1018 40 Slat B81, Maich 3 

1021, 41 Stat 1248 , Apill 12 1924 48 Stat 94 , Fehinaiy 27, 1025, 48 

Btat 1008, March 2 1929 46 Stat 1478, supplemented also by tbo 
Joint Besolntton No 18 of Febiuaiy 27, 1000 35 Sta.t 1167, 4ct of 
Apnl fi, 1012, 87 Stat 88 , Act of May 26, 1918, 40 Stat 601 , Act of 
March 2 1020 46 Stat 1478 and Is cited In Hernoa, Piobating Indian 
Hstates (1917) 28 Caae and (3am 727 , 88 Op A G 60 (1021) , 84 Op 
A & 26 (1022) , Op Sol I D , M 5806, Novembei 22, 1021 , Op Sol I D 
M 4017, January 4, 1022 , Op Bol I D M 8870, August 16, 1922 , Op Sol 
I D , M 27088, January 28. 1987 , 48 L D 479 (1921) , 68 I D 180 
1926 , Op Sol I D , M 18820, Decemhei 21 1020 , Op Sol I D , M 21842, 
Maich 28 1927, Op Sol I D , M:24298, June 19, 1028, Op Sol I D, 
M 26107, May 4, 1820 , Memo Sol I D , December 17, 1986 , Op Sol 
I D, M 27868, January 28, 1987 , 48 L D 479 (1921) , 68 I D 180 
(1080) , 64 I D 106 (1882) . 64 I D 811 (1983) . 66 I D 468 (1036) . 
Adams V Osaga !P)0e of IiidtanSj 80 F 2d 868 (CCA 10, 1082), 
aJPg 60 P 2d 0X8 (D 0 N D OHa, 1031), coil den 287 B S 662 


ihle and noiibixable until otheiwise piotided by act oC Ooa- 
gioss"”* Allei each membei had made the thioe belections, 
the icmaiuing lands of the tube, except a8 othei wise provided 
111 the ait wcie to lie dnidcd .i% equally as piaoticible among 
the tubal membeis by a commission to be appomted Undoi 
the 1 ittei pioMsion each Indian leiciyed an additional tract 
nvoi aging between 175 and 200 sues 


S,iitUtt\ Ohla Oil Co 21 3 Fed 180 (D C B D Okla , 1914) , Sr eiiei 
Mhott Oil <£ Oas Oo T Vniti’d ktatti 2(i0 O S 77 (1922) , Biovmtna V 
Diittrd gtalfs, 6 F 2a 801 (C C 1 8 18261 celt don 2fi9 D S 668 
(1025) OHotfaii V Burnet 28J D S faOl (1811) , Choteau V Oomm’r 
Of riiUtnal nteenua, 88 F 2d 078 ((3 O A 10 1830), Commit ^ 
Unittd Blotes 270 Fed 110 (C C A 8, 1920), alTg BHited 
klatis 1 IfiihUuivt 252 Fed 841 (D C W D fIMa , 1U18), Wilt of 
dism 200 U 6 753 (1022| Ountinental OH Oo 1 Osage Oil d 
BilhuiigOo 08 F 2d 10 (C C A 10 18J4), eeit den 287 0 S 618, 

- msna 1 VnitcA htalct, 34 F 2.1 756 (C C A 8 1020) , Fw7i T 
52 F id 544 (O C A 10 1011) cat den 282 D S 003 (1031), 
if.4 TI S 688 (1032) , Olobr Iiideinnity Co V Biuct 81 P 2d 148 (C C V 
10 1831), cut dm 207 0 S 710 ITnidson v ifonoiiiiie 28+ Fed 
Tie (C C A 8 1820) app dism 255 0 8 5b2 (1021) , ffirlSi/ v 0Bite<I 
Slatei 04 P 2d 628 (C C A 10 10)3) , Alls v Pattisoii, SO P 2d 
708 (Vpp D C 1885), cert iltn 287 0 S 718,7n le Dennison, >8 F 2d 
(D C T\ D Oils 18101 app di‘-m 46 F 2ii 686 re hwin, 
1.0 h 2d 485 (0 C A 10 1032) , /« is Prim 41 F 20 257 (D C W D 
Olln 1028) , Johnson r United Stairs, 04 F 2d 674 (CCA 10, 1983), 
celt dm 200 1) S 051 (IH-iB) , Jump y illis lOO F 23 180 (GCA 
10 1813) a8g 22 F Supp 80 (D C N D Okla, 1033), celt den 
>08 11 S 645 (1018) Kennui Miles, 260 U B 58 (1010) in Jfotts V 
Vinteil btntci, 264 0 3 670 (1821) , Jft(7i»ily 1 United Stales 240 0 fe 
203 (1818) MoiMionV United BtiiUr 6P 2d 811 (C C \ 8 1925), 
J/osiei y T/iiltid Slates, lOS Fed 64 (C C A 8, 1012), cert den 220 0 S 
618 (1811) \i EatiVali Shemnhitfi y FoH, 290 Fid 301 (App U C 
182)) app dtsiu 266 0 S 596 (11)25) , Otaffi aoimt// 1/ofof Oo \ United 
States, de P 2d 21 (C C A S, 1820), cut den 280 0 S 577, Quarles 
Diniroit 16 F 2d 685 (OCA 10, 1810) , Tapp v SI not t, 0 P Bupp 
677 (D C N D Okla, 1084) , Taploi v Tayrien, 61 F 2d 884 (C C t 
10, 1081), eeit den 284 0 B 672 (1931) , United States r Aaron, 
183 Ptd 147 (C C W D Okla , 1010) . United States i Rtf of Oonm'rs, 
21, P Bupp 270 (D C N D Okla , 1089) , United States r Bd of Oomm'rs 
of Osage Co Ohio, lOo Fed 486 (C C W D OMa 1911), United 
btaUt y Board of Otnnm’is of Osage Oo , Okla, 210 Fed 881 (C C A 
3 1914, Uiiitid States Y Bd of Oomm’is of Uolntosh Oounty, 284 Fed 
103 (C C A 8 1922), app dlam 283 0 B 089, 283 0 8 081 , Untted 
Sliitesi Hols, 61 F 2d 820 (C C A 10, 1081) , Uruted Statss Y Barns, 
2>t3 Fed 380 (C C A 8, 1928), aTg 265 Pid 261 (C C A 8 1920), 
app dism 257 O S 623 (10221 . Untted States 7 BuOhis, 8 F Bupp 072 
(1) 0 N D Okla , 1934) , UtilHd Slates y Butolungs, 262 BVd 841 
(D C W D Oklo , 1018) afldsubnom OommiesiOnais y Urutsd States, 
270 Bbd 110 (C C k 18,1920), app dism 260 0 B 713, United States 
Y Joknion, 87 P 2d 166 (CCA 10, 1938) , Datfetf States Y ha Uotte, 
67 F 2d 788 (C C A 10, 1033) , United States y Mfashisnkasheg, 
12 Fed 847 (C C A 10 1934) lebeai’g den 73 F 2d 487 (CCA 10, 
1084), cert den 294 0 8 724 (19 ») , United States v Mummer* 16 
F 2d 028 (0 C A 8y 1026) , Urpted Staffs v Osage Oountg, 261 0 8 
128 (1919) , United States v Rameeg, 271 0 8 407 (1026) , United 
States V Bands, 94 F 2d 168 (CCA 10, 1088) , United States Y 
Sundstrom 22 P bupp 100 (D C N D Okla , 1088) , United Statss 
ess tel Broun v iuiie, 232 0 B 608 (1014) , Utilities PioOuctiOn Ooip 
1 Garter Oil Oo , 2 F Bupp 81 (D C N D Okla , 1083) , Work y 
United Btatee eer lel Moeior, 281 U S 832 (1928) 

wThls Included only suiface iJgdits, all oil, gas, and othei mlneiols 
iKing rescued to the tribe for 26 yens Tha Act of March 8, 1009, 86 
Btat 778, infra to 182, authoileed the Becrilaiy of the Inteiioi to salt 
part m all of the siuplna lands of memhers of the Osage Tnlio, "Provided, 
That the aale ot the Osage tends shall be subject to the leseived rights of 
the tube In oil gas, and other minerals ” 

“•Act ol Tune 28, 1800, sec 2, 84 Btat 630, 641 see fn 166 enpia, 
Btc 3 of this act was amended hy Act of Maioh 8, 1921, 41 fllat 1248 
The Joint Eesolutlon of February 27. 1009, 35 Btat 1107, designated lauds 
which might constitute homastaads The Appiopnatlon Act ol May 
26, 1018, 40 Btat 661, 679, pioylded 

That the nllotteea of the Osage Nation may change the present 

- ■- ' — — lUHl lies of thru unencumbered 

„ and under such luloa and reuu 
Interim may piescrlha Provided, 

„.~ge snd designation shall take the 

of the othei os It existed prior to the change In designation 
proper office of 


smmus lands, upon appheauon to 
latlons as the Becietary of the In 
That each tract after the change 
status of the other os It existed pi-^- - 
as to oUenation, taxation, or otherwise, 

changs ot designation shah he recorded 
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Tbe land's olhn tli in Uomestcad woie made main nnble “* foi 
S'! \oiis ("^cept that in lus diMietitm the houtt.uj ol Uie 
Iiitoiioi, at the leqne'st ol an idult inciiibci, miqbt is-siie i <oi 
tifliate of comixtencv autlKiii/ing him to soil inv ol the liiuls 
exCLpt the bomesti ad, which w is to iciu im in ihen ihlp mil non 
t ixible foi a pciiod of 2~i icais, oi dniiug the hlo of tin home 
stcid allottco Uimu tin issuuice of tlie ceitifnate of conipe 
teniy the suiplns liiids bcoamo ihcinble md subject to '-late 
t.i\ition’“ SulHlivisioii 7 of bCHtioii 2 of this statute ul>-o 
piovided 

That the sniphis liiids shall be nontiMhU foi (hr peiiod 
of tliK e veais tioni the .ipiiini al of this Act, etrept whcie 
cortibcalcs oi eompelnnv iic issntd oi in case of the 
di.itli ol the .illottco 1 I i«i 
The \ct of Miuh d, 100'),*” nithoiiaed and impo-weiod tlio 
Seiictaiv of the Inteiioi, iiixin ipplicition, to sell, undei iiiles 
and leimlitions to be picsoiibid by him, pail oi all of the 
smphis lands of im lueinbei ot the Osage Tulio This Ait 
pioMded thtit such siles shnulrt be subject to the lesuvcd 
lights of the tilbe in oil, gas and othii inineials 
The Act of Apiil IS, 1012,”* section 3, conteiied jnnsdiction 
on the eounly comts of the State of Oklnhom i m piob ite innt- 
(eis affoctiiig the pinpcity ol deceaseil and of oiphan minoi, 
insane, or othci mcomiietenl allottees of the 0«ige Tube with 


0«ai.( founti Piwidiil TOnt the Scuetaii of the Tntriloi 

be ind lie Is htiibi intVinihid nheie the same would he foi the 
bist intouat of Osage ntlottees 1<i permit the sale of suiplus and 
bomesti ad lUntinenta -wboih ~ ■" 
snUi rules and lejiilatinns a 
tcima os be shall appioit 


.. ... pal t of Osage illottees nndei 
he may puactlbt and upon such 


i*A dlstlnctioa Is diawn heic b( tween ihiniWlitv and taaabUlty 
It Is to be noted that although the surplus landa 'Wire made Inalienable 
for 2a >oarB th<y wtit esemptid tioni tuwalnUl-v foi only t yens The 
bninistends bowiiii wiie midr botb Inihenable and noiiliMble foi 
21 years VnlUi Slati<, a Boati Of Canni of Oaat/t Vounly 210 Fed 
S*i3 fC C A 8 1014) 

“"D’aiffd Btatia v Bomd of Cointa of Oiogt Oumiiy, 210 lid 888 
(C C A 8, 1014) 

”0 Tile death of the allottie does not subiect the homestead to taxation 
wider thia beition Patted gftates t Bontd of Oom’ra of Qtage OountV, 
Olla 108 Fed 48S (C C W D Okla 1011) 

*” IS Stat 778 This ait is cited ni Adams r Osoffe TtiJ/e of Indians, 
OOF 2d 0B8 (C C i 10 lOSj) uit den 28T P S 002 , Btwrainp V 
Untied States, 0 F 2d SOI (C 0 A 8 1020), ceit den 200 P 8 
608 tl02B1 , Dtummandf Uni fed States, 84 F 2d 710 (C C A 8 1029) 
Kansas or Sate Indians y DnlftS Staits, $0 C Cla 204 (1934), cert den 
200 P 8 877 Lenindatu head (. Zmo Uininff Co v Oolrman 241 P 8 
482 (1010) . ifomion V United States, 0 F 2d 811 (C C A 8, 1026) , 
United States Y Aaion 188 Fed 817 tC O W D Oltln , 1010), TToiltV 
Viutea States ee ret Lynn 260 P S 181 (1024) 

“*87 Stat 86 The Act of Apiil 18 1<)12 supplemented Aet of 
Tuna 7, 1807 tO Stat 02 OO Act of June 28 1006, 34 Stat 880 
ti48, nmiiided Aet of Tunc 99 1006 84 St it 680 HI. and amended 
b) Act of Ua> 26 1018, 40 Btat DOl and was dted ui Beeiea Pio 
bating Indian Batates (1017), 28 Case and Com 727 Op Sol I D 
M tOlT Tannail 4, 1922 Op Sol I D M 8870 Auffnet 16 1032 , 
Op Sol I P 1118820, Decerohei 31, 1026 Op Sol T D , 14 24208, 
June 10, loss. Op sol I D 1120781 Ootoher 14, 1981 Op Oorap 
Qen V 40178 bebniaiv 4 1082, Op Sol I D M 27888 Noiemhei 
28 1934 Op Sol I D, M 27003, Tanuary 20 1987 64 I I) 666 
(1984) , OS T D 408 (1080) , Biouming y United States, 0 F 20 801 
(C 0 A a, lOOS), cat den 269 P 8 008 (1926), Diammond a 

United States, 84 F 2d 760 (C C A 8 1029) , Globe Isidemnity Oo v 

Bruoe, 81 P 2d 148 (CCA 10, 198®) ceit den 207 P 8 710 , 
ffatimn V llonoiaiie, 204 Fed 770 (C C A 8, 1920), app diam 266 
P S 802 (1021) , In if Dennison 8S P 2d 802 (D O W. D Okla 
1980), app dlam 46 F 2d 636, Ifi ic ItuHn OO P 2d 496 (C C A 10 
1032) , Kennv r Ullcs 260 P S 68 (1019) , La Uotte x United 

States 204 P S 070 (1021) , LeniiiAnle Lead if Zino Jlinmgr Co V 

Ooleman 241 P S 482 (1010) , JlDOindu r VHited States, 246 P S 
268 (1818) , Homison x United States B F 2d 811 (C CAS 1026) , 
iludd X Pony, 14 F 2(1 480 (D C N D Okla, 1928), cert den 278 
P S 001, IfeXaJtWahShe-TunKahX Pall 200 Fed 308 (App B C 
1023), app dism 266 P S m (1026) , Shaio x Chtson Zahntser Oil 
Oorv, 276 P S 676 (1028) , Tapp X Btuart, 6 F Snpp 677 (D 'C 
N D Okla 1084) . Tayloi v Jones, 51 F 2d 892 (CCA 10, 1981), 


llw* pioMsiuu tint uo liiul sliimlil bi sold oi iliennted under 
th<it sKliim willioiil (Ik ippioi il ot the Secicliiy of the lute 
iioi Section 0 confc'iiid luiisdictioii on the comts of Oklt- 
homn lo piiilitiim Osige lUottcd lands but pioi'ided that no 
IMititiun or silo of Iho icstiicteil hinds ot i Ueceised Osige 
illotici should lie a did until aiuiiovod bv the Secietniy of the 
Iiitoiioi It also icinowd tlic lestiiclions liom lauds held by 
hens has ing coititicites of coiuiiefciirt ot who woie nonmembeis 
of llio tube Section 7 sociued the linds illottcrt to merabets 
of the tiibo against iii> hen foi my debt oi obhgation eon- 
tiacted or iikiiikyI piioi to the issuance of a ceiliflentc of 
comiMilriici, Ol lenioial of losliulions on alienation It also 
pioniled th It no lands oi inonets niheiited fiom Osage aUottces 
sliall be siihieci to oi he 1 ihcn oi sold to sccuio the poviuent of, 
anj indeblodiH ss me lined hv such hen piioi lo the time such 
linds iml nioiicis ne tuiiied oaei to them Section 8 of the 
ait authoii/ed the disposition by will hv any adult member 
(it the Osige Tube of his estate, teal, iicisonnl, oi miTed, 
inolndiiiR tiiist tuiuls, flora which lestiictiuns on alienation 
hid not been lemoa ed, m icioi dance with the laws of tho State 
of Oklahoma, eaoiqit that no such wdl shoaild be admitted to 
probate oi haae auv validity unless appioved hefoie oi after 
the dt ilh of the lest itoi by tin Siciotaiy of tbe luteimi 
The Appiopiiation Act of May 26, 1018,*“ authonzed Osage 
dUotrecs in Kcoiduice with legulations of the Secietaiy of 
the Inleriot, to change the piesent designation of homesteads 
to in equal aica of then luieiicumbeicd sutplus lands, each 
tratt, aftei the cb luge of designation, to take the status of the 
othei as it eaisted piioi to such change ns to nhcnitlon, tnxa 
fion, Ol otheinise This iit also authoti/ed the Secielni of 
the luletioi, whcie il avoiild be foi the best inteiest of tbe Osage 
allottee, to peimit tbe sale ot homestead and suiplus allotments, 
wholly Ol in pnit, uudei legulations to be piesciibed b\ him 
dlM Act of Mdicli 3, 1021,’“ amending the 1000 aet,*" declined 
I the Osages dtizens ot tho TTnited States and lemoved 


Hit dm 284 P & 008 (1981) Taulot X Taunen 91 F 2(1 884 
(CCA 10, JOSl), (»it den 284 P a 072 (1931) Vsitted States y 
Boaid of Cotnmts 20 F Bnpp 270 (B C N D Okla 1939) United 
States X Carson, 19 F fenpp 018 (B C N B Okla 1987) app dism 
98 P 2d 1028, United States X Qiav 284 Fed 108 (C C A 8 
1922) allR 171 Fed 747 (D C B D Oklu 1921) app dism 261 
IT a 689 United State-, i Bale 61 F 2d 829 (C C V 10 1911), 
United States x Bains 208 Fed 389 (C C A 8 1028) aflg 209 
Fted 261 (C C A « 10201, ipo dism 267 P B 628 (1822) , P«»tcd 
Siateis X Sosomd 8 F Snpp 617 (BOND Okla 1084) , United 
States 1 BHefhes OF Snpp 072 (D C N D Okla 1984) United States 
V Johnson 87 F 2d 166 (C C A 10 1080) , Pnited States v La. Motte 

07 F 2d 788 (OCA 10, 1031) , United States V Lata 260 Fid 218 
(C c V 8 1018) United States ^ jriimourl, 19 F 2a 820 (C C A 8 
1920) , Vaited States a Ransom 284 Fed 108 (C C A 8 1922) , 
UmUd States a Bands 04 F 2d 166 (C 0 A 10 1938) United States 
X Tatlma County, 274 Fed 111 (D C B B Wash, 1021) , trorlfc V 
Unit! d States ee let Lynn.VmU B 101 (1924) 

*•40 Btat 601 879 

"Bee 8 41 Btat 1249 This act amended the Act of Tune 28, 1906, 
84 Stat 680 wna amended by Act of Februaiy 27, 1926 48 Stat 1008 , 
Act of HoiCh 2, 1029, 46 Stat 1478 supplemented by Act of January 31, 
1981, 40 Stat 1047, and Qtnd m 88 Op A Q 60 (1921) , 86 Op A O 

08 (1029) , Op Bol I D, M4017 Toniiuy 4 1922, Op Sol I D, M8870, 

Angnst 16, 1922, Op Bol I B , 040029 Beptcmbei SO, 1922, Op Sol 
I D . 17087, Beeembei 19, 1036 , Op Sol I B Maich 16, 1920 Op Sol 
I B 8119100, June 2, 1926, Op Sol I B, M 21642, Mwch 26 1927, 
Op Sol I B, M24298, Jnne ID 1928, Op Bol I B , M2ei07, May 4, 
1920, Op Bol I B, M 28380 August 21, 1020, Op Sol I B, 
M 26781 Octobei 14, 1931 Oo Sol 1 D, M 27963, Tantuty 
20, 1917 40 L B 420 (1022) , 60 B D 672 (1034) , 18 I D 

169 (1980) , 64 I B 260 (1988) , 64 I B 341 (1988) , 66 I B 466 
(1080) , Adams X Oaaae TVibe of Indians, 69 F 2d 068 (C C A 10, 
1932), dlTg 60 F 26 818 (D C N fl Okla, 1081), cert don 287 P 8 
062 , BnHomnir x United States, 6 F 2d 801 (C C A 8, 1025) cert den 
200 P 8 ees (1826) , Gfloie Mrmmty Co x Bruoe, 81 F 2d 143 
(CCA 10, 1986) . oeit den 207 P B 710 , Btoken i United, States, 
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* * ” 111 icsti ictiont, iRiinst alicii.ilion of tlien 

,ill<ilmcm splccriou?, both suiplus 'ind homestead, of ill 
iduH O' ific Indians ot less thin one hilt Imlim 
blood -I ^ ™ 

The ict also piuiided thif 

The homesteid illotmints of Iht mouibiis of Ihc Osigi* 
Tube shill not lie subject to fas itimi if held by llir 
oiieinal allottee piioi to Apiil 8, 1031 
The SuiuLuii Couit of the Unilcd Stites in La Motlc % 
United Stutif,"’ held lhat ipyioial of an Osnge \iill bv the 
Secietiii of the Inteiioi icmoiLd ipstiicfions theiefofoie exist 
mg on the lands of the allottee Congiess undei section 3 of 
the Act ol Fcbiuiij 17, lOlV" coiitmiKKl lestiichons on such 

64 r 2a 828 (0 C I 10 lUi3) In te Dinmion 18 P lil 662 
(D C W V OUi 10,0), npp dism 47 f 2d 383 /« lo Penn 41 P 
2d 2B7 (D C W D Okli , 1020) , Jump i illia 100 V 2d IdO (CCA 
10 10 IS) all’j, 22 P hnpii dSO (I) O N n OMo lOlSl cm I d. n 
80b U S 641 (1018) Jfonisojii limtcil Siatei CP 2a 811 (CCA 

5 f)2-i) \( Kah M nil hliL 7’iin hah i Fall 2'10 Pid 101 ( Vpp D C 
1021), aop disni 2flC IT B 50' (1021) Oaaqi Ooiiuty Uotoi Oo v 
Utiitca atatca, Ji F 2d 21 (C C A S 1029) cwri dm 2S0 U S 077. 
BilHrian Oil Oo 7 flsslf j/ D1 P 26 i 1 (C C V 10 10 U) , Tapp v atua)t, 

6 F hupp 577 (D C N D OUl , 1011), Tai/ltn V Tavnin ll P 2il 
894 (C C A 10 1011) celt dm 294 U S 872 (lOM) l7«i(e(J fliotes i 
Bniilitt, 7 P bupp '74 (D C N D Okll 1014) (Tmtid flfatis i 
nualiL\ 6P bupp 072 (D 0 N D Okla , 1084), Diiitttf /ttatds \ Jiihi 
aon, 87 P 2d 165 (C C A 10 lOSli) , Umiej Slaftt \ Xyncft 7 klaska 
BaadDiV 1027) , Piiitfd »/«/(« V IfMllMKfott. 74 P 26 286 (0 C A 10 
1984) , Owtea Stairs 7 Stimli 04 P 2d I'O (C C A 10 10-18) , Wobstci 
1 Full 280 U S 507 (1025) TKil!ia»ii i Clinton S8 P 2d 148 (CCA 
10 1980) Wotl, 7 Uiiitra Stair-, tiT Tjynn 2bb tl S Ibl (1024) , 
irof* > ViilUd Riatrs et itl itouer 2bl V S 852 (1024) 

>*' Act at Tunc 28 190b 84 Stnt 630, lu 156, -.upra 

It has been said tbit -while this act lomosos icsUictione from and 
makes taxable linde uf O-ages ol lies tbuii hill bloiKl it dnes not affect 
the lauds at Indians of halt oi uiuie Indian blond Tbi oi lindb leDialned 
nonfiMihle Unilirt hiatci r ifullindox 74 P 2il 286 (C C \ 10 1014) 
Th< PoniUi Ciicnit Comt of Vppcals coiKUiitd in Brimd of Ortunty Com 
Kin-ioanss Vtuictl States, 64 P 2d 77". (C C A 30 1083) 

>"264U S 870 (1921), mod g uid itTg 250 Pcsl 5 (C C A 8,1019) 
'*48 fetat 1008 Amending Act of Mulch 8, 1921 41 Stat 1240 
1260 Amended b7 Act of Mirth 2 1030, 15 fetat 1478 Cited In 86 

Op A Q 98 (1820) , 38 Op A Q 377 (1087) , Op Sol I 0 M 17687, 

Decombei 19 1925, Op Sol I D, 1118424 Vsieli 16 1926, Op 
Sol I U, M 19100, Juno 2 1928, Op Sol I D M 10225 Tune 7 
1028, Op Sol I D, M 21842 Mnich 20, 1027 Op Sol I D M 25107, 
Miy 4 1930, Lettei to Commi Ind Alt ftnm Sec'y Inteiloi 
Scptembei 1080, Op Sel I D, M20T41, Octohei 14 1081, Op 
Comp Gen to Sec’y, Pebiniuy 4 1012 Op bol I D, M 27788 
Aimust 6, 1034, Memo Sol I 0, Mn? 1 1830, Op Bol T D 
M 27063, Tanuoiy 20 1837, Leltei fiom 4. G to bie7 of Int 
PibinaiT 18, 10^7 Loltoi fioni V^st Sue to A G, Ottobei 27. 
1087 , 83 I 0 loo (1980) , 54 I 0 105 (1032) , 64 I 0 260 (1088) , 
64 I O 841 (1988) , 66 I 0 456 (1036 ) 66 I 0 48 (1987) , Broum 

tng y Vnltad States 0 P 2d 801 (C C A S. 1025) ceit den 209 

U fe 568 (1026) , Chotenu 7 Burnet, 2b4 0 8 691 (1031) , Olobe 
IndBinnltv Oo y Biute, 81 P 2d 148 (C C A 10 1036), cert den 
297 U 8 716 , Bichey y United Btatis 04 P 23 628 (CCA 10, 
1083) , Lopan y United Stains, 68 P 2d 007 (CCA 10, 1032), ceit 
den 287 U 8 630, ITortisan v Uniterl States, 6 P 2d 811 (CCA 
8 1926), Oaat/r, County Motor Co v United States 81 P 2d 21 
(C C A 8 1920), cert den 280 U b 677 , Tapp V Btuait, 0 V 
Supp 577 (0 C N 0 OMa , 1034) , Taiilor v Tapi len, 61 P 2a 884 
(CCA 10, 1081), ceit den 284 U S 672 (1981) , United Slates i 
Boaid of Oornmnsionei s, 28 F Snpp 270 (0 C N 0 Obla, 1989), 
Liuted Statis y Canon, 10 P Snpp 016 (0 C N D Okll, 1037) 
app diam 08 F 2d 1028, United States y HouxuS, 8 F Snpp 617 
(0 0 N 0 OMa , 1984) , United States v Buplias, 6 F Supp 072 
(D C N D OMn , 1084) , United States y Johnson, 87 F 2a 186 
(CCA 10, 1988) , United States 7 MaslmnUsTiey 72 P 2d 847 | 
(CCA to, 1981), rehearing dtn 78 P 2d 487 (CCA 10, 1084), 
cut den 294 U 8 724 (1986) , United States y ilullendote. 74 P 2d 
286 (O c A 10, 1984) , ■WiSlianis y OUntony 88 F 26 143 (C C A 
10, 1986) 

By the Act of Fehmaiy 27, 1926, -the looie -wording of the 1021 
act legaidlng the payment to gnaidiane of incompetent Oeages woe I 
oleiifled It -was pio-nded that the moneys in excess of the 81,000 

gnorteily that bod been paid to the guardlana since 1821 tbrongb so ^ 


lands, and on 1 inds inlieiilcd by ceitam classeb of Osage Indians, 
ns tollowfe 

Lands dtiised lo metnbeis of the Osage Tube of one-half 
01 moie Indian blood oi who do not hn-ye certificates of 
competency, luiUei wills appioved by the Secietoiy ot the 
Iiitwioi, J.nd lands inheiited by such ludianb, shall bo 
inilloiiable unless sucli lands be comejed with the 
ippioi il of the Seciotaij ol the Intel lor 
As oil iiiodnction of the Os.ige Eeseiratiou increased and 
Osage headlights hi came moie valuable, Osage Indians became 
mcieisingly altiactive to individuals seeking wealthy hutbands 
01 wives, iind the 08<i?e tube became giavely conceined at the 
liissing ot Os,ige wealth out of the tube by the process of 
inheiLt nice Congiess attempted lo meet this piohlem m section 
7 of Ihe I'lai let ‘ “ IS follows 

nciealtci none hut hens of Indian blood shall inherit 
fiom those who an o± ono-halt oi moio Indian blood of 
the Osage Tube ot Indians any light, title, oi inteiest 
to mi iGstiictcd lands, mouejs, oi mineml inteiests of 
Ihc Osigo Tube Pioiidcd, Thut this section shall not 
apply 1(1 hpousi>s undei existing mairiages 
By the piovisions of the Act of Maich 2, 1929,*" the lands, 
inontjs, and othei iiioiKitics now oi lieieafter hiild in tinst or 
under the snpcii ision of the United Slates foi the Osage tube 


admlmiti itiic inteipiclation ot the 1021 act piloi to tbo docislon m 
lloit V Umted Sliriis ex lel Liiiin 260 D fe 101 (1021) which 
welt still in the contiol oi pnescssion of Ihc guaidian -wcie to be 
ictuinid b> them to the fecuctary nl tho Intcrloi, togcthii with all 
ptopdty puicbsscd ox investments made by the gnndlin out of auch 
cvccss hinds fete United States y Brnnctt, 7 P Supp 673 (O C 
N 0 OUi 1984) The feiuetuj wis lo hold these funds or dispose 
of thorn ns ho diomtd foi the best IntoHSt of the Indians to whom 
the monoi holongid Umlei section 1 of th* ict, tin control of the 
feccKtaiy wis lonuposed o\ir U1 funds in tbe posaesRon of the 
giiauhin which m then incoption bad Isen undei the anpeiTision and 
cuiittol ot the S< Cl (till b0( nie/ey V Utnted States, 64 F 2d 628 
(Cl V 10 1018), United Stales y Suahrs, 6 ff Supp 072 (0 C 
N 0 Okln 1984) Though the 1935 art leunPofeee reatilatioiui on 
coitam funds U bioadonod the autboilty of the Secretaiy of the 
Intcrioi 07ei Indian lunde and piimittcd the Investment of sucli 


• * * fliht moitgage ri 

contnra ol tho appinieed 
the mtmbei m a risldeut of Oklahoma such investment shall 
be In loans on Oklilioma lenl estate stock In Oklahoma build 
mg and loan associitionB livestock t • ♦ Piouided;^ That 
the Seaituiy of tin Inleilnr shall not make any investment 
fox an adult member witbont hret securing the appioval of such 
mimlxa of sneh Investment * • • 


This piovlslon -1717 Intel piPtcd m Op feol I 0, M 27636, December 
8, 1033 II also provided 


All bonds, seeuritios, stocks, and mopsito pui chased and other 
investments made by le^l guaiaians sSau not be subject t~ 

alienation, sole, disposal oi — 

ot the becietair of tbe Inlcii 


-without the approval 


««4> Stat 1008, 1011 Bee fn 160, supio 

1-146 fetat 1178 BupplemcnUng Act of June 28 1900, 84 Btat 
630, 646 Amending Aet of Miiroli 8. 1021, 41 Btat 1249 . Act of Feb 
luair 27, 1025, 43 Stat 1008, 1010, 1011 Amended by Act of June 
24, 10-18, see 3, 02 Stat 1084 Snpplemontod by Act of January 81, 
1031, 40 fetat 1047 IhscuBScd in 88 Op A Q 677 (1987) and 66 
I 0 48 (1987) Also mted in Op Sol I 0 , M 26268, June 26, 1929 , 
Op Sol I 0 M 27788 August 8 1084 , Op Bol I 0 M 27968, Janu- 
aiy 26 1087 , 68 I D lOO (1980) , 64 I 0 106 (1932) , 66 I 0 

130 (1080) , A-daine V Osage Tl lie of Indians, 60 P 2a 663 (C* C A 

10, 1032), alt g 60 P 2d 018 (0 C N 0 Okla , 1981), eert den 287 
TI B 062, ahotr.au y Banirt, 288 Tl 8 691 (1031) . Choteau V Oomndr 
of Int Bui , 88 F 2d 078 (CCA 10, 1980), affd sub nom OhoteeM 
V Bmsietj 283 U B 091 (1981), cert den 281 U S 714, 281 0 B 

760, aoTttinenfal Oil Oo v Osaffe Oil & Brsjlmna Oo 08 P 2d 10 

(CCA 10, 1984), co(t dan 287 U S 618, Cloia IndemUty Oo 7 
Btttie. 81 F 2d 14S (C C V 10. 1985), cert den 207 U B 710 , 
Jn IS Bcanlson, 38 F 2d 682 (0 C TV 0 Okla, 1980), app dism 
46 F 2d 688 , aavi laii Oil Ca 7 SssleU. 64 F 2d 48 (0 C A 10 
1081 ) , stttmt 7 atapp, 8i F 2a lee (C c A lo, 1086) , ropp y 

tStmrt, 9 F Bnpp 6TT (0 C N 0 OWa 1984) , Tdylor V Tayiten, 
61 F 2<1 884 (0 C A 10, 1031), e«t den 284 U S 872 (1081) , 
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of Indiiins, tlio- iupuiIh'I's tluuof, oi thiMi Iiwis ami assigns, 
wen LOnlinucd snbiett to suoli tuist iiid suiionisicm until 
Tanuniy 1, lOfiO, miloss <iMictwis< pioMilul In ait of CmiRicss 
This icL ilsn pioMiIod tint homosU ail nllotiucnts of Osirp 
Indinns not lining a icitUMatc ol cdnijiete'm v sliill iPiniin 
erempl fioin tiMtion uliile the title idinins in llir oiigni I 
illotloe ol nnc li.ill in nioU' ol Osi},e Iniliin liloncl mil in his 
nil illotfod lieiis oi dovisi'c s nt one liiU oi moii of O^ige Iiirtl m 
Iilowl iiiilil Timiui 1, ITiO -vMiii (he pi in iso lint the lat 
e,.enuit Iniul ol am sueh Itifli iii illnllie, hen, oi ilevisei shall 
not nt am I line pA-iW'd ICiO aiiOs 
Section I of tins Atl piovidfs 

T 111 tcstiii tiiiiis cniicpiiniig 1 uids and funds of alinttid 
Os igp Indians, is pioMiled in tins Art nid all inioi Arts 
non 111 foici' shall applv to iniallrittid Os.ikp Indians 
lioin siiiie Iiih 1, 1W (11 dtri the pissige of this Act 
and to thru hens ol Osijie Indian blood, evept thit the 
piDilsunis (il sictioii b ol the Art ct CoiiRicss appiovcd 
pplnimn 17, 1')2"i, with iileieme to the \ ilnlitv of con- 
tiarls foi dolit, shall not ipjilv to anv allotted oi uiiil 
lotted Osigp Indian ot less th in oius-hilt degiee Iiidmu 
Wood Piinuh-S Thil the Osiae lands md funds and 
nthei pioppiit winch has huiotoloio oi winch mav heie 
Rftet ho held in bust oi luidei suiienision of the United 
St lies foi such (Nagp Indi ins ol Itss tbriii nue hill dtgiee 
Indian blood not liming x rcitiftentc ol roinpetency slnll 
not ho snhji ct to loneil mIp to sitisjrv any debt oj ohlx 
gntlon rontiaelwl oi incnnud piioi to the issnanie ol 
a reitiflf do of comiietciirv Ptouded fiiitliii, Tliat the 
Seciptaij ol the Inteiioi is heiehy inthoiwed in his 
discietion to giant a ceitiflr ite ot corapeteney to anv 
unallotted Osage Indian when in (he pidgmeiit of the 
Bflid Secietan suefti membei is tnlh rompelent and 
capable of tiansacUng his oi hoi own off ms 
The Act of June 24, 1638,”* continued the lebtiictions onj 
the imds moneis, ind ritliei piopeities now or hoieiltei held 
In tiust Ol uiidei the snpeiMsion of the United States loi 
O&ago Indians until Junuiy 1,1084, unless otbeiwise pxo 
Tided by act of Congiess This art also continued the t'l'i 
eTemption on homestead allotments ot Osage Indians not having 
a eeitiflente of competency, while the title remains In the 
original allottee of one half oi moie of Os.ige Indian blood oi j 
m his unallotted lieua oi dei leees of ona-haU or more Osage 
Indian blood, until Januaiy 1, 1084 1 

No geneial ei.emption of Osage Indians as such fiom the pay | 
ment of taxes can bo implied liom those slstutes On the con i 
traiv, the plan has been to teach the Indians, by paitiul taxation, 
to assume the respo isibUitica of eitiacnship ” ‘ 


PiRsr Thit all the funds of the Osige tube of 
Iiuhnns, and all tbo mmuys now due oi that may heie- 
.iftei be found to he dno to the snd Osngc tube of Indians, 
ind all moneys that may be icreiced Horn the sale of 
tlieii liiids m K.uioss undei eia sting laws, and all moneys 
found to he due lo s<iid Usage tnlie of Indians on claims 
ngiinst the TJiiilcd States, aftei all piopei expenses are 
pud shall be segicgitcd ns soon after lonuary fli&t, nine 
lien hundied md seieu, ns is iitnclicable and placed to 
the Cl edit of the indiMiluil membeis of the said Osage 
tube on a basis of a pio i ata division among the membeis 
I of said lube, as shown by the niithoii/ed loU of mem- 
teiship as heiein pioudetl foi, oi to then hens as heie- 
inaflei piovided, taiil cieiht lo diaw inteiest as now 
iiithouzed by liw, md the nitciost that miv acane 
thcieon shall be paid qiiaiteilv lo the members entitled 
theieto, except in the case of imnois, in which case the 
mtoiest shall be paid quaiteily to the paients until said 
minor aiiiTCS at the age of twenty one yeais Piomded, 
That if the Oommissionoi of Indian Affairs becomes satis 
hod that the s.iid inlriost cit any mmoi is being misused 
OI sqnandeied he mm wilhhold the payment of such 
lutciest And pionOfd fiti/hci, That said Interest of 
minois whose paieuts nie deceased shall be imid to their 
legal guaidiauB, as above piovided 

SrroxD That the royalty leceaved fiom oil, gas, coal, 
and othei mmcial leases upon the lands foi which selec- 
tion and division aie heiein provided, and all moneys 
received fiom the Mle ot town lots, togethei with the 
buildmgs theieon, and all moneys leeened fiom the sale 
of the thiee tesennlions of one hnndied and sixty acres 
each heietoforo lesenod toi dwelling pui poses, and all 
monejs received tiom gia/ing lands, shall be placed m 
the Tieasuiy of the United States to the ciedlt of the 
membeis of the Osage Tube of Indians ns othei moneys 
of said tribe .ue to be deposited undei the provisionB of 
rUis Act, and the same shall be ihsliibuted to the indi 
vidnal membeis of siid Osage tube accoidmg to the loU 
piOTided for heiem, in tbo mannei and it the same time 
that payments aie made of inteiest on othei moneys held 
in tiust foi the Osages by the United States, except as 
hciem piovided 

Undei the piovisions of the foiegomg act, the pro lata share 
of each Indian allottee nggiegntmg $8,810 76 was placed to his 
eiedit m the Tieasuiy of the United States The royally re- 
ceived fiom oil, gas, coal, and other niineinls, togethei with 
the interest on the pio rata bhnies weie disbuised to the Indians 
quaiteily as they acemod”’ 

Section 5 of the Act of 1906 piovidos 

That at the cvpnntion of the period of twenty flie 
vcais fiom and affei the first day of Jnnuaiy, nmeteen 


B HEADBIGHTS AND COMPETENCY 
Section 4 of the Ut of June 28, 1906 piovidcs, m pait 

That all funds, belonging to the Osage tube, and all 
moneys due, and all moneys that mat become due, oi 
may heieaftei be found (o he duo the said Osage tube 
of Indinnt., shall be helcT in tiust by the United States for 
the peiiod of twentv five veais fiom and oftei the first 
day of Jnnnaiy, nineteen bundled and seven, except as 
heiem piovided 


trailed states v Poai d of Oomm'i i, 20 S’ Bupp 270 (D C N D Okla 
leao) , Unltci gtatr'- l .mnoon, ST F 2fl IBB (CCA 10, 1080) 
United Stdtei v La llattc, 67 V 2i T8S (C C A 10 t9»S) , United 
fftatei V fifliids, 04 F 20 1B0 (C C A 10 1088) UtWihe* Proiuatiov 
Ooip V Oattet Oil Co , 2 V Sqpp 81 (D C N D Okla 1988), 
miltatl) V Ctnntoa, S8 F 20 141 (CCA 10, 1080) 

™B2 Stnt 1034 1086 

w-*H«( Ohoioau-i Fuinot, 288 U S 091 (1911) Bectlon BIO of liUe 
2B of the U S Code (Art of Ingnst 21 1087, 10 Stat 800) piondes 


ijHh the Sernetniv of tUr. Inteiioi, In hie discietion, 
Bodi tax or tvwB due the State of Oklahoma *- 
mannei piovided foi liy the statutes ot the Sta 


i*8ee Healings H Comm on Ind AJtt, H E 0214, 74th Cong 
tst sesB , 1981, p 116, and Act ot Jnne 24 1088, S2 Stat 1084, 1087 
The District Couit, in In le Dentnton, 88 F 2d 602 (D C W D Okls, 
lOSO) aPP dUm 4B F 2d 58B, deBned a headnght 


What IS an Osage ‘head light I” This is thoionghly defined 
by the Act of llOfa snd is nothing rooie than the interest that 
a member of the tribe hpa in the Osage tubal tinst eetato and 
the trust consists of the oil, gas and mineral rights, and ths 
ftuuTs which wpie placed to tne ciedit of the Osage tnbe all 
fnUy set out In the above act (P 004 ) 


Vaother court has defined a headlight as follows “The right to leceive 
the trust funds and the mineral mterests at the end of the bust period, 
and during that period to partiapate tn the distribution of the bonuses 
and royalties arising tcom the mineral estates and the Inteiest on the 
bust funds is an Osage headlight" Oloie Indminxty Co v Emos, 
81 P 2d 148 148-149 (C C A 10 19SB) The tribal income deiived 
from oil and gas sources up to June 1939 aggregated $267,606,990 98, 
which entire sum, Ic&s the amounts authorised by Congiess to be 
expended for the expenses of Ihe Osage Agency weie distributed tmdel 
raiions acts of Congiess to which leference will herelnoftai be mads, 
to the Indians per capita the sbvies of deceased Indians being paid to 
thefa heas oi devisees Also see Iti re Inotn, 80 F 2d 495 (C 0 A 10 
1982) Headlights oie not transfertWe and do not pass to a bustee 
m bankmptcy Tavlot t Totnen, 81 F 2d 884 (C C A 10 1931), 
cert den 284 U S 872 (1681) , Toytoi r J^ones 11 F 2d 892 
(CCA 10, 1681), cert den 284 U 8 663 (1981) 
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hnndicG Jiul se^cu, (he lands, uiiiieial uileiusts, and 
monojs, iKiem Dioiided lui .iiid hPld lu tinst bj the 
United Stitos sliall be the absolute pioiwify ot the indi- 
vidual nicnibeis of the Os.igL tube, iccoiilmg to the lol] 
lieiem piovided foi oi their heiis, as heiem piovided, 
and deeds to said lands shall he issued to s iid membors 
01 to then helia, as heiiiu pioMded, and said monojs 
shall be distiibuted to said memhiis, «i to tluii hens, 
as heiem jiioiided, and said menibuis shill liaie full 
contiol of said linda, monevs, nid inineial uiteiest, esiept 
as heieinbetoie pioiided 

flection 6 pi oi ides th it the lands, moneys, and miiieial in 
teiests piovided foi in the act, of any deceased member of 
the Osage tribe sh ill descend to his oi her legal hens, ncooid 
mg to the Isu-s of the Teiiitoiy of Oklahoma, oi of the State 
m which said leseiiation miy be heiem iftei meoipcjinted, 
except wbeie the decedent leaves no issue, noi husband, noi 
wife, m which ease the lincls, inciucis, md imiiei d inteiests 
must go to the mothei and f ither eqnalli 
When the f<ecietaiy of the Interim is satisfied that an indi 
Tidual Indian is iblc to m mage his ouu piopmty, lht» Secielniy 
IS permitted to issue to that luchan a ceitifleate of competency”' 
So long aa the Indian has not leoeiiecl a coitiflcnte of com 
petency, the Income derived as his slnie ot the tiibil loyalty 
IS oiempt from the apphcation of fecleial inconie tav laws™ 
The evemption, bowiiei, does not appli in tavoi of a nhue 
woman nho leceives income fiom land inherited fiom Uei chil 
dien, membeis of the Osage tube™ 

Undei section 8 ot the Act of Apiil 18, 1012,'" juiisfiiotion of 
the pioperty of deceased and of orphan minoi, insane, oi othei 
incompetent allottees of the Osige tube was confciiod on the 
countj couits of the State of Oklahomi The act pumded that 
a copy of all papeis filed in the coimty couit shall be aeived on 
tlie Supeiinteudent of the Osage Agency at the tune of filing, 
and luthoiiaed the supeuntendent, whcnevei the inteiesls of the 
allottee leqmie, to appeal in couit toi the piotection ol Oie Intei- 
ests of the aUottee The act fuithei autboiized the snpeim- 
tendent oi the Secietaiy of the Inteiior, to investigate the 
conduct of exeeutois, administiatois, and guaichans and to prose 
cute any lemedy, civil oi ciimmal, as the exigenaea of the case 
and the pieseiiation and piotection of the allottee oi his estate 
may lequue 

Section S of the Act of April 18, 1012, aiithoi izes the Secietaiy 
of the Intenor, m his discretion, undei lules and regulations to 
be presciibed by him and upon apphcation therefor, to pay to 
Osage allottees, including tho blind, insane, cnppled, aged, or 
helpless, all or pait of the funds in the Tieasmy of the Umted 
States to then mdividual ciedlt, with the proviso that he shall 
flist he satisfied of the competency of the allottee or that the 
release of said indmdnal trust funds would be to the manifest 
best inteiests and welfare of the allottee, and farther, that no 
tiust funds of a mmoi oi of an allottee who is incompetent shall 
be leleascd and paid ovei except to a guardian of such person 
duly appointed by the propei court and aftei the filing by such 


MiBVn. mlea regaiding ccrtlflcates of competency to Oengc adnltB 
see 2S C 7 R 241 6 

"■RlooftWid y Oommtasuniet of Int final Revenue, 88 F 2d 978 
(CCA 10, IBiiO) 

r Oommietloner of Internal Rcienue, 88 7 2d 978 (OCA 
10 1980), cert den 281 U B 769 (1980) , aTO sub nom Otiotfau r 
Biunet, 288 U B 601 (1981) 

37 Btat 86, amending Act of June 28 1908, 84 Btat 689 , see fn 
168 «mto In TTotfc y UiuteA Statei fa rol afoelei, 281 TJ B 862 (1928), 
the Supreme Court wdd 


! * „ *■ *"1^ opportunity to ererclae this 

discretion ueltheor be [AstdBfant Beoretaiy] nor the Beaetory can 
h. manOamus to make the payment, and if in its 

s not act caprlclouely, aibltiazUy or beyond the 
horl^, the writ will not Iseue rt an (P 882 ) 


gimdiau and apiiioval by Hie couit of a sufficient bond satis 
fattoiilj to ailmiiustci the funds lelensed 
Section 0 of this act pioiides that the pioceeds of inrtition 
s.il(s due minoi hens, including such minor Indian hens as 
may not be tubal mtuibois ind those Iiulim holis not having 
ciitiht itcs of comix'Uiui, shnll he paid into the Ticasuiy of 
the Umted Stales and pi ued to the ciertil ot the Indnns upon 
tile same condition ns .iLtached to scgiegited shares of the 
Osage tubal fund, oi with the appioinl of the Secietaiy of 
the Intciioi paid to the duly appointed gnnidinu Tlie same 
disiMisition IS pioMfled m the act with refeience to the proceeds 
ol mhciilcd lands sold is to he mide of the money in the 
Ticnsuiy of the United States to the credit of deceased Osage 
allottees 

Section 7 of the act piotected the funds of Osage Indiana 
.igainst any claim arising piioi to the giant of a ceitifleate 
of competenry It piovided Imthei that no lands or moneys 
mheiited fiom Osage allottcis shall be subject to oi tiken or 
''Old to secuic llifc paimeut of anj indebtedness lucniied by such 
ben piior to the time such lauds and moneys aie tamed ovei to 
buch hens 

Section 8 anthoiused the disposition by is ill of all of the 
(state of an Osage Indian, including tiust funds, with the 
pioviuon that no snch will should be admitted to piobate Oi 
hiwe any salidity unless nppioyod befoie oi after the death of 
tho testaloi by the Sonetaiy of the Inteiini 
As stated by the UniKd SI ites Supteme Couit iii Wofk v 
IrVttH,”* it was belies ed when the IBOb Act uas passed 

* • • that the imome to be paid quarteily would not 
he ID excess ot the cniieut n(»eds ot the members For 
about ton yaiis that pioved to be true Theieattei in 
Cl cased piodnctton of oil and gas undei the leases that 
weregnen lesultod in i oval ties which swelled the income 
to a point wheie the qnaiteily payments weie greatly 
m excess of cmienL needs and weie leading to gioss 
extinvagance and waste Adminlstiative meatuies re- 
st noting the payments weie adopted, Uat theli validity 
was questioned (see Woifc v Jfouoi, 261 U B 81©) 
and the mattci was called to the attention of Congress 
by the Secretaiy of the Inteiioi (P 167 ) 

Because of the conditions ontlmed above. Congress in section 
4 of the Act of Match 8, 1021,™ amended the Act of June 28, 1906, 
ns follows 

That fiom and after the passage of tins Act the Seac- 
taiy of the Inteiioi shall cause to be paid at the end of 
each fiscal quaitei to each adult membei ot the Osage 
Tithe having a ceitifleate of competency his oi hei pro 
rata share, either as a membei of the hlbe oi ben cit a 
deceased member, of the inteiest on trust funds, the bonus 
received fiom the sale of leases, and the royalties lecelved 
duimg the previouB fiscal quaitei, and so long as the In- 
come IS sufficient to pay to the adult memheis of said tube 
not having a ceitifleate of competency ^>1,000 quavteily 
except wheie incompetent adult membeis have legal 
guBidians, m which case the income of such incom- 
petents sliall be paid to then legal gnatdinns, and to 
pay foi m.untenance and education to tlie parents oi 
natural guaidianB oi legal guaidians actually having 
mmoi members under twenty one years ot age personally 
in cbaige $500 quaitmly out of the mcome of said minors 
all of said quarteily payments to legal guaidians and 
adults, not havmg certificates of competency to be paid 
under the supervision of the Superintendent of the Osage 
Agency, and to myest the remaindei aftei paying all the 
taxes of such members eithei m United Slates bonds oi in 
Oklahoma State, county, oi school bonds, oi place the 
same on tune deposits at interest m hanks m the State 
of Oklahoma for the benefit of each individual membei 
under such lUles and legulations as the Secietaiy of the 


•"208 U S 161 (1924) 

<">41 Btat 1249 See fn 186, supra 
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Intciioi may picscuhe l^toiidad, That at the beglmiug 
of each fiscal y( u tluio sliall Just he icsoi-»wl and set 
aside out oJ the Os me tiilul fniids iviilable foi that 
puiposo a sulDcicnt iinouul of nioucv foi Hie c-vpinditiii.es 
authoii/ecl by Conijiess out ol the Osigo funds toi tint 
li ( il you Piomthd fit) llui, Tli it ill inst CMstuiR imli- 
1 idual ohlig It ions of irtult , not baling ceiliticnti s of coin- 
IHttiity outst Hiding upon the p iss,igt of this Ait, wluii 
npiiioi ed bv the Ruiioiinlendcnt ot the Osage Agent v, sh ill 
1)1' p lid out of the moui 1 ol sutb indii idu il as the sime 
maj bt plated to his cicdit m addition to the quaitcily 
illoiviute 1)101 ided foi heioin 

Piioi to the decision of tbf United Stites, Siipionic Couit m 
Wo/A. 1 Limn the toiegoing pioiisioii was adnumsti ilively in 
tcipicUd isicfiniiiiiRp.iiuiiut to tholtga’ cuaidiaiis ol aduUic 
stiieted OsiRe Iiidiins ot the eiiliic intmne ot snth Indiins 
As a lesnlt of the detision in the Limn case, CJoiigioss in the 
Aft of Foliiniiv 27, 1025,’“ pioyidod foi the letiiin h-y legal 
guiidiins to the Roficlaii ot thi Iiiteiioi of ill nionevs in then 
possession oi eoiiliol, theiftofoie paid them in e^iess of “iihOtlO 
pel annum foi iihilts .ind $2,000 loi nuiioi s iindei the Act ot 
Much 0, 1021 The net ilso piniided toi dtlnciv bv the 
guaidi ins to the Seciot iii of the Intciiin t)f nil piopeitv, bonds, 
secmities, snd stoiU piiidinsed oi luvestuients made bv swh 
guaidiaiis out of the moneis paid them, to be held bv the 
Scfietaiv of the Intiiioi oi disposed of bi him ns he shill 
deem to bo foi the bf’st luteiosts ot the meiuhcis to whom the 
sime btlongs The net tiiitUoi pimidid that ill funds olhei 
thin ns ibme iiiontioncd iiid othei ptopciti theictoloie or 
theicnfloi letoived bv a gunulnn of i mcnibei of the Osage tube 
of Indians, which wis thoiotofoio undei the snpei vision and 
continl of the Recietaiy of the luteuoi ot the title to which 
was held in tiust foi such Indians by the United Stales, shall 
not theieby become dhesled of the snpeiiislon and tontiol of 
the Seciotaiy of the Intciloi oi the United States lie relieved 
of Its tinst, and that the gnaidlins should not dispose of oi 
otheiwise encumlici snch fund oi pioix ity without the appioval 
of the Secietaiy of the Inteiioi, and in aceoidance -with the 
oideis of tho eonutv oouit of Osage County, Oklahoma The net 
also piovided that in case of the death, resignation, oi removal 
fiom office of such a gnaidiin, tho tiuids and piopeitj in his 
possession subject to supci vision and contiol of the Secietaiv of 
the Inieiioi oi to which the United States held the title in tiust 
should he Inuncdiately dolls oied to the Supeimtendent of the 
Osage Agency, to be held bv him and supeivised and invested 
as piovided bv the teims of the act 
Oongiess also modified the pavmpnls to be made in behalf of 
enrolled oi uneniollod minoi niembcis above IS yoais of age 
so as to peimit the piients oi legal gnnidians of such nunois 
to receive $1,000 qnaiteilv Tho piovibion with legaid to the 
payment luidei the 1025 net leads as follows 

That the Scciet.uv of the Intciioi shall cause to be 
paid at the end of each fiscal quaitei to each adult mem 
hei of the Oange Tube of Indians m Oklahoma has mg a 
coiliflcnte of competency his oi hci pio inta shaie, eithei 
ns a membei of the tube oi hen oi devisee of a deceased 
membei, of the inteicst on tiust funds, the bonus leceived 
fiom the sale of oil oi gas leases, the lovoiues theiefrom, 
and any othei moneys due such Indian leceived dm mg 
each fiscal quaitei, mcludmg all moneys leceiyed piioi to 
tho passage of this Act and icmaining unpaid, and so 
long ns the accumulated income ib stifhcient the Seaetaiy 
of the Inteiioi shall cause to bo paid to the adidt mem 
bois of said tube not having a certificate of competency 
$1,000 qnaiteily, except where such adult membeis have 
legal guaidions, m which case the amounts piovided foi 
herem may be paid to the legal gnaidian oi diiect to such 
Indian m tho diacietion of the Secietaiy of the Ihtciioi 

“•48 Slat 1008 See fn 190, Bupm 


the total amounts of such pnimenls, houevei, shall not 
cvceod $1,000 quai telly except as heicunftei piovided 
and ''bill cause to be paid foi the maintenance and odu 
( itioii, to eithci one ot the paients oi legal guaidinus 
artnillv having peisonally in chaigc, enioUed oi unen- 
iijlled, iiiiiioi mcmbci imdei twenty one jeais of age, and 
al/oie eighteen ye.iis of ago, $1,000 quaiteily out of the 
income ol each s ud mmois, and out of the income of 
mmois undei eighteen ycais of age, $500 quaiteily, and 
so long as the iccmnnlited income of the paient oi pai- 
ents of 1 niinoi who has no income oi whose mcome is less 
than $500 pei quiitoi is sufficient, shall cause to be paid 
lo oithoi of said paients having the eaie and custody of 
such mmoi $500 quaiteily, oi such inopoition thoieof as 
the imomc of such mmoi may be less tb in $500, in addi 
tion to the allowances above piovided foi snch paients 
Rentals duo snch adult membeis fiom thou linds and 
then minoi thildieii’s lands and all income fiom such 
adults’ mvestments sh lU bt paid to them m addition to the 
allow ince above pi ovided All payments to legal guard 
I ins of Osage Indians shall bo e-xpenfied subject to the 
joint appioval m wiitmg of the couit and the supoim 
leiidcnt ot the Osage Agcney All payments to adults 
not having ciitiheates ot coiniietcncv, including amounts 
paid foi each mmoi, sh ill, m case the Societaiy of tho 
Inteiioi finds that such adults aie wasting oi squandei 
mg said mcome, bo subject to the supei visions of the 
suiieiintendent ot the Os ige Agonev Ft ovided, That if an 
adult membei, not h.ivmg a ceitiflcalo of competency so 
desires, his entiie mcome iccumulating ip the fiitiiie Horn 
the souices heiein specified may be i)«ud to bun without 
supei vision, unless tho Societaiy of the lutoiioi shall 
find, atlei notice and heaiing, that such member is wast 
mg 01 squoudming bis income, lu which event the Secie 
taiv of the Inteiioi shall pay to such membei only the 
amounts heielnbefore specified to be paid to adult mem 
beis not having ceitifleatos of competency The Secie 
tdij of the Inteiioi shall invest tho lemamder, aftoi pay 
Ing the lixes of snch momheis, m United States bonds, 
Okldbomi Stite bonds, le il estate, flist-mnitgage leal- 
est itc loans not to ovoeed 50 pei centum of the appraised 
value ot such leal estate, and wheio the membei is a 
lesident of Oklahoma such mvestment shall bo m loans 
on Oklihoma leal estate, stock m Oklahoma building and 
loan nssoaations bvestock, or deposit the same m banks 
lu Oklahoma, oi expend the same foi the benefit of such 
membei, such expenditmes, investments, and deposits to 
be made under such lestilctions, inlcB, and legnlations 
as ho may piesciibe Piovtded, Th it the Secietary of the 
Interim shall not make any Investment foi on adult mem 
boi without flist seem mg the approval of such member 
of such investment ' • *• (Pp lOOS-lOOfl ) 

Under the same section Congress provided that no guaidlan 
shall be appomted, except on the wiitten apphcation oi appioval 
of the Secietaiy ot the Inteiior, foi the estfite of a membei 
of the Osage tube of Indians who does not have a eeitiflcate 
of competency oi who is of one-half or moie Indian blood 
Section 8 of this act provides in pait 

Piopeity of Osage Indians not having oeitifloates of com- 
petency purchased as heiembefoie set foith shill not be 
subject to the lien of any debt, claim, or judgment except 
taxes, Ol be subject to alienation, withont the appioval 
of the Sea etaiy of the Inteiioi 

Section 4 of the Act of Febiuaiy 27, 1026,*“ nowly vested in the 
Socretaiy of the Jhteiior power to levoke ceitiflcates of com- 
petency issued to an Osage Indian of moio than one half Indian 
blood, whom he finds, after notice and heailng, to be squandeimg 
Ol misusing hia funds" 

■‘•‘48 3tat 1008 Bee fn 189 fupia On the general subject of 
levoeatton of ceitifloate of competency of Oeage Ipdian, see 88 I D 169 
(1980) 

“•Even If an Oeage Indian vrere manifestly moomoetent, and hie 
bnslnesa inteiesfs ■wonld bo safSgnaided theieby, hi» certlflcate conld 
not be levoked unless bo squandeted oi misused his Income On 
limitation on the amount of eiedit which may gianled on Osage 
Indian see Ait of Maich i, 1801, 81 Btat 1068, 1086-1096 
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In section 6 of the act il was pun ided 

No contiact Xoi debt bcicaltoi made with a membei 
of the Osifco Tube ot Indians not haMiig a ceitiflcate 
of coiupeteuty, shill have any lalidity, unless ai;ipio\cd 
by the Secietaiy of the Inteiioi * r * 

In section 1 of the Act of UdicU 2, 1929,“' Gongie&s piorides 
The lauds, moneys, and othei piopeitics now oi heie 
aftoi held in tiust oi undei the supcivision ot the United 
Stales toi the Osage Tiibc of Indians, tlic mcmbeis 
theieof, 01 then hens and issigns, shall eoutiiine sub 
Ject to such tiust nnd snpeivision until Janiiaiy 1 Iflj*), 
unless othei wise piovided by Act ot Oongiess 
Section 3 of this act piovldes 


That section 1 of the Act of Cnugicss of Pebinniy 27, 
192") (Foity thud Statutes at Lai ge, p.igo 1008), is hcic- 
by amended by adding thcioto the following 

“The Seciotaiy of the luteiioi be, and w heiebj, 
authoiiyed, in his clisciotiou, undei such lules nud 
ic*gulations as he inij pieseidie, upon ippliaition 
of any membei of the Osage Tube of Indians not 
haling a ccitifliite of compcleney, to luy nU oi 
any pait ot the funds held in Uust toi such Indians 
Ptovitled, That the Sccietaiy of the Intciior shall, 
within one yoai attci this Act is appioved, iwy to 
each em oiled ludian of less than half Osage blood, 
one fifth pait of his oi hoi piopoihonate shaic of 
accumulated funds And such Secietaiy shall on 
01 befoie the expuatnm of teu loais tiom the date 
ot the appioval of this Ait, adiauce and p^iy inci 
to such Osage Induns of less than one half Osage 
Indian blood, aU ot the balance appealing to his 
cicdit ot accumulated luuds, and shaE issue to such 
Indian a ceitifac ito of competency And ptovtded fui 
iho), That nothing heiem contomed shall be con- 
stiued to inteifcie m am way with the lemoval by 
tho Socrttaiy of the Inteiioi ot restiietions fiom 
and ngunst any Osige Indian at any lime” 
Section 4 ot this act provides 

That section 2 of 1he Act of Oongiess appioved Fobiu 
aiy 27, 1025 (Foitv thud Statutes at Xinige, page 1011), 
beuig an Act to amend the Act of Oongiess of Maich 8, 
1921 (Foitj flist Statutes at Laige, page 1249), be, and 
the same is heioby, amended to rend as follows 

“Upon the death of an Osage Indian of one half oi 
moie Indian blood who does not have a ceitiflcate of 
competency, his oi hei moneys and funds and othei 
piopeity accinod and accruing to his oi hei ciedlt 
and which hme heietotoie been subject to snpei 
vision as provided by law may be paid to the admin 
istratoi or eveeutoi of the estate of such deceased 
Indian or direct to his heus oi devisees, oi may be 
retained by the Secietaiy of tho Inteiioi in the 
disci etion of the Seciclaiy of the Inleiior, undei 
legulations to be promulgated by him Ptovidei, 
That the Secietaiy of the Inteiioi shaU pay to ad 
ministiatoiB and evecutois of the estates of such 
deceased Osage Indians a sufficient amount ot money 
out of such estates to pay nU lawful mdebtedneas 
and costa and evpenses of administration when ap 
proved by him, and, out of the shares belonging to 
heirs 01 devisees, above lefeiied to, be shall pay 
the costs and expenses of such heus oi devisees, in- 
cluding attorney fees, when appiovcxl by him, m the 
deteiminatlon of heus or contests of wiRs Upon 
the death of any Osage Indian of less than one half 
of Osage Indian blood oi upon the death ot on Osage 
Indian who has a ceitiflcate of competency, his 
moneys and funds and other piopeify accined and 
accruing to his credit shall he paid and dahvered to 
the adnumstiatoi oi executoi of his estate to be 
a dminis tered upon accoiding to the laws of the State 
of Oklahoma P) oitded. That upon the settlement of 
such estate any funds oi piopeity subject to the con- 
tiol 01 supeivision of tho Secietaiy of the Inteiioi 
on the date of the appioval of this Act, which have 
been inherited by or devised to any adult or mmoi 


hen or dci isee of one half oi moie Osage Indian blood 
who does not hare a ceitiflcate ot competency, and 
which hare been paid oi deliveiid In the &oaetaii 
of the Inteiioi to the achninisti atoi oi evecutoi shall 
be paid oi dehveied bv such admiuistiator oi execu- 
toi to tho ficcietaiv of the Intcuoi foi tlie benefit of 
such Indiin and shall be subiect to the snpuiiision 
of tho Secietaiy is provided by hiw ” 

Undei section 0 of the act, the lostiictums concomnig lands 
aud funds of -lEottcd Osago Indiiiis, as piovided in that act 
and an pi 101 acts then in foico, shall applj to un illottid Osago 
Indians boin since July 1. 1007, oi tliei cartel, iiid to fheii heus 
of Osage Indian blood, except that the piovision of section 6 
of the Act of Pebiuui 27, in21, with leteiciice to the lalidity 
of cuiitiacfs foi debt, shall not ipplv to any allotted or unal- 
lotted Osnge Indian of less lli in one h ilf degree Inch lu blood, 
and subject to the fiiithei proviso that tlie Osigo lands and 
funds and any oihei piopeity which hid Ihcietofoie oi which 
inij theicaftei be held in tiust oi uiidci snpciiibioii of the 
TJmted Slates foi Oisage Indians ot less than, one half clegiee 
Indian blood not haiing a ceitihcate ol competency shaE not 
bo subject to toiced sale to safisty my debt oi obligation cou- 
tiacted 01 meniied piioi to the issuiiicc of a ceitiflcate of 
competency, and with the fmtbii piovivon that the Secieliiy 
of the Inteiioi wis aulhoiizcd m his discietion to giant a 
ceitiflcate ot competency to any unallotted Osage Indian when 
in Iho judgment of the siid Secietaiy sucli membei is fully 
competent and capable of liausactmg bis oi hei owm afCalis 
Tho Act of June 24, 101)8,’“ luilhci modihid Osage payments 
as follows 

That heieiftei the Seciotaiv of the Inteiioi shall cause 
to be paid to e ich adult membei of the Osage Tube of 
Indians not having a ccitihcile of competency his oi hei 
pro lata shiio, either as a membei of the tube or hen 
01 devisee (A a dece ised membei, of the interest on ti uat 
funds, the bonus icceived fiom the sale of oil oi gas 
leases, and the loyaltios theiefiom lecened during each 
fiscal quaitci, uot to exceed %l,l)00 per quaitei , and if 
such adnlt membei has a legal guaidmu, his emrent 
income not to exceed $1,000 pei qnaitei may be paid to 
such legil gnaidmn in tlie discietion of the Seeietniy of 
the Inteiioi Provided, That when an adult leshicted 
Indian has amiflus funds in exeebs of $10,000 theie shall 
be paid such Indian sufficient funds tiom his accumulate 
surplus in addition to lus cm lent income to aggiegato 
¥1,000 quaiterly, but m the caent ot any adult lestricted 
Indmn has suiplns funds ot less than ¥10,000, such Indian 
shall receive quaiteily only his cm rent income not to 
exceed ¥1,000 pex qnaitei Provided fvitJioi, That the 
Secietaiy ot the Inteiioi is heieby authoiiaed to and 
may in hm discietion pay out of any money heretofore 
accrued oi heienftei accimng to the ciecht of any peisim 
of Osage Indian blood who does not have a ceitiflcate 
of competency oi who is one-half oi moie Osage Indian 
blood, all of said poison’s taxes of evoiv hand and char 
actei, foi which said person is now oi heieattei may be 
liable, befoie paymg to oi foi such person any funds as 
lequued by law And piovided jurtTiei, That upon appli- 
cation and consent ot any lestiicted Osnge Indian the 
Serretaiy of the Interioi may cause payment to be made 
of additional funds from the accumulated stuplus to the 
credit of any Osnge Indian undei such lules and legnla- 
tions as ho may pieseube Bentals due such adult 
membeis fiom then lauds and theu mmoi childien’s 
lands and all Income fiom such adnlls' mvestments, 
tnclndmg mteiest on deposita to then ciedit, shall be 
paid to them m addition to the cniient allowances above 
provided 

Whenever minor membeis of the Osage Tube of 
Indians have funds oi piopeity subject to the contiol or 
supervision of the Secietaiy of the lutciior, the said 
Secietaiy may In hia discietion p.iy oi canae to be paid 
to the imrents, legal guardian, oi any peison, school, 
or Institution having actual custody of such mmors, 


Btat 1478 Bee fn 171 nipm. 


^52 Btat 1084 See fn 172, eupm 
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such amonutb out of the Income oi fnudb of the said 
nuiioi^ a‘< he deems uecessaij, and when such a minoi is 
eighteen >eais of age oi oiei, factietaiv (il the Inteiior 
way in Ills disiietioii c luse dishniseinciit of luiids ftn 
suppoit and awintouauce oi otlici spCLitn pui]wses to 
be m ide diiect to such minoi (Pp 10J4-10W ) 

C INHERITANCE 

Bi.tlusive juiisdictiou ut the piobatc of mils and the detci 
iiiin*ilioii of JiLiis of the Osages is lostcd lU the state couitfe* 

If on Osdgo dies testate, the Seeiet iiy of the Inteiioi I6 lu- 
tliorized to ippiovc oi disapprove the wdl piioi to uiBtitulion 
of piohale pioceedlngs in (he local eomt''* In the event that 
the will IS disuppi 01 ed, it may not bo oflta ed foi piohiite, but il 
the will is aiipiosed, the at ite rouil is not bound by the Btcie- 
taiy’s dottiunnation ae to lahdity and it may pemit the lasue 
to bo lelitigjted betoie it 

The power of tu Osage Indian to waXe a will has been dis 
cussed hv the SolwUoi foi the Dcpaitineut of the Inteiioi 

There is no inoiiiaim m the act ot 1008, anthmisiug 
an Osage Indian to make a will That authoiity is (ou 
tawed in Seition 8 of the ict of Apiil 18. (37 Stat 

88, 88), entitled “Mi Act supplement iiy to and amenda 
lory of the act’’ of huio 28, 1006, ■which section piovidei, 
"That niiv «</«R membei ot tht* Osige Tiilie of In 
dians not meui illy mcompeimt may dispoae of any 
01 all of his Pbl itu, UMl, pel sou il, oi mixed, ineltuUuR 
tiust tunds, fiom which usUulioiiH .m to alienation 
h IS e not been i emoi cd, bv wiU, ni a< cot dance with tbi 
laws of the Slate ot Oklahoma Ptanded, Tliat no 
such will fahnll he idmitted to pi abate oi base im 
taliclily unless sppioied liefoie oi iflei Uio death of 
the tcstitoi by the Secietiij of the Intel loi ” 

The act in section 6 tUeieof, subjeotR the pioperty ot 
deceased and mcompetent Osage allottees iii piohate mat 
ters to the Inusdictiun of the County Couits of the Stitc 
of Oklahoma The lind of sufh pei&oiis howeiei, cinnol 
be sold 01 alienated and no will can be idmitted to pio 
hate without the ptloi appioyal of the Seeietaiy of the 
Inteiioi The woid "nunoi" tn "mmois” is used thioiigh 
out the act of 1912, in connection with pioyisions simil ii 
to those foimd in the act ot 1606 The deal mdicntious 
aie that the •woid as used in the Intel act moans the tome 
thing that it was dedaiod to moan in the foimci net, that 
la, a porfeon undei 21 yenib of age Aa stated the word 
“adult” in the act of 1800, ab applied to both males and 
females lefcrs to a peison 21 yeaio of age oi ovci In 
•yiew ol the fact that the act of 1012 is "wippleinental to 
and amendatoiy of the act" of 1806s section 8 theieof 
which authorues any “adult” memhei of the O&age tube 
ol Indians to dispose of his piopeity bv •will must be lead 
into the act of 1906 The section thus hccoines a pait of 
and must be conatined in connection with said act of 1906 
In this view theie is no escape fiom the condiision that 
the woid “adult” m said section 8 means a peiton 21 yeais 
of age or ovei It was the exduaiye light of Oongiess 
to deteimine at what age on Osage Indian becomes capable 
of makmg a will It declaied that age to be 21 oi jna 
Joilty A law of Oklahoma dechtnng a peison to be com 
petent to make a will at 18 yeais of age is duectly m con 
diet with the Eedeial statute and the lattei is contioUing 
2‘tuaJeett y Oloaaei (198 Fed 835, 296 U S 228) , Ptiddy 
V Thompson (204 Fbd 056) , Letts v Letts (176 Pac 234) 
It follows that tostatiiT not having leachod the age of 21 
years was for that leaaon mcapahlc of making a vahd 
wiH 

D LEASING 

1 TVibol oil Wid gas and mvnetal leases — The gieatei pait 
of the income from leases of the Osage Indians is deiived tiom 
ud and. gas lands During the fiscal yeai 1024 the oil lights 


J«Act of Apiu 18 , 1012, see 8, 87 Stat 86 Sea fn 168, sum Also 
(•a rataaotlon A, supia 

Mc 8, 87 Stat 86, 88 
“I Op Sot I D, D47113, April 16 , 1980 


to 70,737 acies in the Osage Bcseii ition were sold by means 
of Imls till 1,17,610,800’* In the mtioduction to the discussion 
ol tlu* Osigcs, It Ills hi'iu shown that the title to the oil and 
gds HI the Obugo liLseiiatioii is held for the bcuehl of the 
tube eieii though the suifate has been allotted m seveialty to 
iiidiiidualo 

Section 3 ol the Osage Allotment Act ot Tune 28, IGOb,"" 
diittttd that the oil gas, coal oi othei mmoials coveicd by 
the lUotted lands should he ie,-eiieil to the Osage tube foi 25 
leaia tioin and aflei Apiil 8, 1900, and piovided that mineuit 
liases foi such lands might be made by the tiihal counfil with 
tho nppiov.il ot the SLCiot.iiy of the Inteiioi under such lulos 
iiid legulations as he might piesciibc“’ Dndei the seieuth 
pitagi ipU of section 2 it was pioiided thit ml, gas, and other 
minoi dls should bcfome tlic pioiieitj of the owuei ot the land 
dl the expiiafioii ot 25 leais, unlcbs olhtiwise pioiidid by 
Oongiess 

Section I of the 1906 act was amended by the Act of Maich 8, 
lOSl,”" so IS to extend the lesei cation of iniiieinls to the Uihe 
to Apiil 7, 1940 All valid existmg oil and gns lenses on Apiil 7, 
1031, weie lenewecl npon the same teims, ind extended, until 
Apia 8, 1946, and so long tboieaftei as od oi gas was found 
111 piimg quantities The 1021 act also duected tho Secretary 
of the Inteiioi and the Osage Council “to offei foi lease foi oil 
Hid gis puiposes all of the icmaming imrtions of the nnlensed 
Os ige land piiot to Api il 8, 1931, offei mg the same annually 
it a latc of not less than one tenth ot tho unleaseci aiea" 

This piovismn was again amended by the Act of Mirch 2, 
1629,”“ which extended the peiiod of leservation to the Osage 
tube of the mmeials covoiwl by such lands nnhl Apiil 8, 1958, 
unle&s otheiwise pimided by act of Oongiess The 1929 net 
also amended the piovision leqniiing the leasing of lands by 
the Secietaiy of the Inteiioi and the Obage Council by 
piovidlng *'• 

* • • That not less than twentj-flye thousand aties 
shall be olfoied foi lease foi oil nud gas mining puiposes 
duiiug any one yeai Piovided fniihoi, That as to all 
lands hoieaftei leased, the legnlations goveining same 
and the leases issued theieon shall contain appiupiiate 
piovisions foi the cnusciyntion of the natuial gns foi it* 
economic use, to the end that the highest peuenUge of 
ultimate lecoveiv of both oil and gas may be secured 
PtoviSod, bomevn. That nothing beiem contained ehall 
be conetiued as affecting any lalid existing lease foi oil 
Ol gas Ol other mlneials, but all such leases shall continue 
as long as gas, ml, or otbei mmeials aie found in paying 
quantities 

Sccboii 8 of the Act of June 24, 1988,“* amended the 1929 act 
to piovide that the mineials coyeied by such leseived lands 
shall be leserved 

* • *■ until the 8th day of Apiil, 1688, unlees otherwise 
piovided by Act of Congiess, and all royaltaes and bonuses 
nnsing theiefrom shall belong to the Osage Tube of 
Indians, and shall be disbuised to members of the Osago 
Tribe oi then helu oi assigns as now piovided by law, 
aftei leseivmg such amounts aa are now or may heieaftei 
be authniized by Oongiess foi specific purposes 

The lands, moneys, and othei pioperbes now or here 
aftei held m tiust oi under the supervision of the Dnited 
States for the Osage Tube of Indians, the membei s 


* Schroeckebier, The Offlce of Indian Affaiig, Its BQatory, Activities 
and Oiganlsatlon (1087), p 188 
“>84 Btat 689, fn 166, aupra 

““Boa TTmfc v United Btates ea rel Moaier, 261 U B 862 (1628) 

“‘41 Stat 1248, in 166 supra 

“•Sec 1. 48 Stat 1478 See fn 171, supta 

»*IM, 1478 

“*62 Stat 1084, 1083 For r^mlations regarding the laasmg of 
Oeage BeeerTatlon lands lor col and gas tnlzung, eee 20 C F B 
1801-180 94 For regulations legatdlng tho lesstng of such lands tor 
inming except oU and gas, see lAid 204 1-204 80 
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theii'of, 01 tlicii heiib and .ibsimis, E>ball (.outiuui: subjLct 
to sinh tinstb and bupciMbiou until T luuaii 1, 10b4, 
unless olheiMise pioiided bi Ait ol Otmuiess 
2 Af/nailtiinil Uavi of tcilitifed Itinils —bictifm 7 of the 
O'-ige Allutmeut Agicemonl ot June 28, 1900,“ anlhoii/es the 
dUottees ot tbe Os.ige tube mil tbtii bins to lease then lands 
foi fniming, gia/mg, oi othei pui poses, but lequiies aU leases 


'“SA stilt 880 


loi tbe biiufll of ibo lodiMibial illutteos of the lube or their 
hciiH to be appioieil bj the ,8eeietiij of the lultiaoi betoie 
berouiing clfettne“* 


’"It was hcM undci Ibis siebim ind sec 12 thil the fceoietary ot 
the lutuloi hud mtlioiilv to idopt luhs nid u,nilitiotie foi the 
Icasingnt such lands mil ill] sudi Icisis uiilius apinosed bs the Secie 
tiiv ol the laliijoi weio void Si e X«i ilotle ^ Tjiiitcd giatt,it, 204 
U a 070 (10211 hlu ie,|ulutious lefc iiflini, suih basts see 28 
0 F n 177 1-177 Ih 


SECTION 13. THE OKLAHOMA INDIAN WELFARE ACT 


Tlie Wheolei EIou iid biU as oiigmallv lutioduced applied lo 
the State of Oklahoma'" The bill was amended at Ihe sug- 
gcstiou of Sciidtoi Tlioinas of Oklahoma, ehauman of the Sen 
ate Indian Atfaiis Commitlce, so as to molce inappbcible to tbe 
tubes in Oklahomi’" tho&o eectioiib which oTtended ciislmg 
tiust ppiiods, bnutod alienation of icetiieted laud, mthoiisscd 
tbe estiblishment of new iesei\atiou&, and anthoiized tiibal 
oiganization 

Two yeais latoi these proiisions of the Wheelei Howaid Act 
weie extended to Oklahoma, mUi some modiflrations (o ht the 
peculiaiities of the local legal situition Undei tbe Thomas 
Hogeis Oklahoma Indian Welfne Act, the Indians of Oklahoma 
became eligible to sliaie m the piogiam of self goveinment, 
coipoiate oiganization, ciedit and land puithase This act 
alho piovided foi the oiganization of Indians into voluntary 
eoopeiatiie associations for tbe puiposes of aedit adiuinislia 
tion, pioduction, maikctiug, cousumeis’ piotection oi land man 
agement, and authoii/ed an appiopiiation of $2,000,000 foi loans 
to such associations and to ludiiidiinl Indlmis of tbe state-" 


“"Act of June 26 1980, 49 Staf 1987, 26 n 8 C 601, et ^rg Sup 
promenbns Act of June 18, 1934, 48 Stat 984 Snppleraeutcd by Act 
of August 9 1917, 60 8tnt 664, Act of Uny % 19,8, 52 Stat 291 
Cited Cbculiip of ComiBi . No 3170, Julj 28, 1986 Memo Sol 1 D 
July 81 1016, Stitement b} Commi on S 1730, to lepeol Wbtelir 
nowaid \ot, Maicb 1, 1037 , Memo Sol I D , M ueb 4 10 >7 , Memo Ael 
iDg Sol I D, Iu]y 14 1987, Memo Bol I M Nmembei 30, 
1087 , Memo Sol I D , Apiil 22, 1038 , ktomo Bol I D . Uny 24, 1038 , 
Lettei of Asst Lomnu to FWe CiiTibeed Tubes Agency, Juno 20 1038 , 
Memo Sol I D Beptembu 13 1938, Ind 00 liottei bom Supt 
Quapaiv Agency, Octobei IT 1038, Memo Sol ID, Decembei 13, 1048, 
Memo Sol 1 D Apiil 3, 1930 

See nenilngs, tt Comm on Ind Aft , H E 6284, 74th Cong , 
let sens . 1085, pp 11..12 

w Healings, Sen Comm on Ind AO, B 2047, 74th Cong, 1st eeee , 
1987, p 9 

*"Far regulabone tagatdlng this law, see 26 C F E 221-23 27 
(oiganbuitlan and loans to Indian coopeiatlve associationa) , 241-2628 
(loans to and by Indian aedit assooiationa} , 261-2920 (loons by 
United States to indiyldnal Indians) 


TJndci this act a < unsuloi able nuinbei of tbo Oklabomn tubes 
bni’e idoptcd liibal eonstitiitioiib nud obUuicd eotpoi ite eh ii- 
tei9-“ 

These eoustitntioiis and ihiileis diitei in sc\eial lespects 
Horn those ndnpied by lubes ol othei states”" Foi one thing, 
the snbslaidiic poweis ot the tube ai e set foiUi m the chaiteis, 
lalhci than in coostimtioiis The conslitutions aio lestiicted 
to such topics as membeiship ind tiihni oigani/ntion Anothei 
impoitant cliaiicteiistic of the Okl lUoma tiibal constitut ions 
and ehaiteis lu that none oi them contain (he> bio id pobee and 
judicial poyteis found in ni-uii otbci tubal doeumeuts Thib 
lacfcmiy be asenbed to ligishition iheidv distusbed,-" dopiiv- 
mg tubal cumtb m the ludian Teuitoiv of all powei, and to 
die piacUcdl asBUiuptiou by tbo State ot Oklahoma of lespionsi. 
bilxties winch aie elseuboie divided between tedeial eind tiibal 
authoiities 


“Sennoa t'asugi Tube of OklabomT, ooiistiiiition inlihed May 15, 
1947 cbiutei lUtiOed June 20 1017 , Wyiindotte Tube ol Olilahuma, Tilly 
21, 1987 chutei, Octolici lO, 1017, Chiieniie Aiopaho Tilbs of Okla 
lioma Beplcmboi 18, 19 >T Kiikapoo Tube of Oklibomi, Beptembor 18 
1947, cliaitei Tanuail 18 1U38 , Iim a Tiibe ol UUnboma Oi tobei 28, 1U97, 
chulei F( hi unis 6, 1938, Sac and box 9.11111 ui Indians ol Oklahoma, 
Decembei 7, 1937, Fannce InUiiiiis of Oklihoma, Jauuaiy 6, 1018 
ebaitei April 28 194S, Caddo Indnu Tube ol Uklahum i Tauuaiv 17, 
1038, chaitoi Novimbei 19 1938 Tonkawa lube ot IndUus of OUi 
taomn, ApiU 21 104ft Oltiwa Tube ot Okluliiima Novimtiei 40 18a8, 
eluutii June 2 1949 Absentee Bbawiiee lube ol ludlins ot OWiabnmi, 
Decembei 5 1048 Citbon Band of Pol iwntomi Inihaue ot Okl ihonia, 
Decrmbcc 12, 1838 Thlopthloccn Tilbil town, Deeembci 27, 1938, rhai 
tei Apia 19, 19 46, Alalunu Quisnaiti lilbal Town, Jimiuj 10, 10 JO, 
cbaitei kloy 24, 1038, Miami Tube ot OUilioina, Oelobei lu, 1930, 
ebartei June 1, 1840, Feoiia Tube oi Indiana ot Oklahoma, Oetalm 10, 
1940, cliaitei June 1, 1940, Eastcin bhawuee Tube ot Okbihuini, Decern 
bei 22, 1048 cbutei Deeembci 12, 1040 
■■See Cbaptei 7, sec 8 
"•Bee sec 4, lupra 
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